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ADMINISTRATIVE LAW COURT

Jeffrey McCoy, #355188, . Docket No. 18-ALJ-04-0206-AP
Grievance No. KCI 0025-18
Appellant,
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This matter is before the South Carolina Admlmstratwe Law Court (ALC or Court)
pursuant to a Notice of Appeal filed on May 3, 2018, by Jeffrey McCoy (Appellant), an inmate
incarcerated with the South Carolina Department of Corrections (Department). In this appeal,
Appellant argues that the Department has miscalculated his prison sentence. Upon careful
consideration of the record on appeal, the parties’ briefs, and a review of the applicable law, the
Department’s decision is affirmed. _ |

BACKGROUND .

Accordmg to Appellant’s sentencing sheets, on April 24, 2013 he recewed sentences for .
ten convictions. Appellant was convicted of two counts of simple larceny in violation of Scctlon
16-13-30(A). S.C. Code Ann. § 16-13-30 (2015). He was sentenced to thirty days for each count
and /given credit for time previously served. The start date for these two convictions was retroactive
to March 25,2013, and the sentences were completed on April 24, 2013,

Appellant was also convxcted of and sentenced to ﬁve years for the possessxon of tools
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larceny in violation of Section 16_—13-30(8)(2). S.C. Code Ann. §§ 16-11-20 and 16-13-30 (2015).
Appellant was given credit for time previously served retroactive to May 27, 2012, and these
sentences were completed on March 31, 2013. The judge ordered both sentences to run
concurrently with Appellant’s conviction and sentence for safecracking.

Additionally, Appellant was convicted of safecracking in violation of Section 16-11-390
and ;entenced’to fifteen‘years. S.C. Code Ann. § 16-11-390 (2015). Appellant Was given credit for
time previously served retroactive to May 27, 2012. Lastly, Appellant was sentenced to ten years

for each of five counts of second degree burglary in violation of Section 16-11-312(B). S. C. Code
Amn. § 16- 11-312 (2015). All five second. degree blirglary sentences were F x‘dlti E D
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concurrently as to each othier, but consecutively to the safecracking sentence. The trial judge stated
that the indictment for the-safecracking was to serve as “the lead indictment” and that all other
active sentences are consécutive to-the safecracking indictment. It is the fifieen-year sentence for
safecracking with which Appellant takes issue. ' /
On January 17, 2018, Appellant ﬁled a Step 1 grievance stating that he-did not believe he
- was required to.serve,eighty-ﬁve percent of his fifteen-year sentence for safecracking on the basis
that the conviction was not classified as a violent crime. On February 1, 2018, the warden d'enied

Appellant’s grlevance stating that safecrackmg consmuled a v1olent offense for which Appellant

must serve eighty- ﬁve percent of hls senteﬁee On February 7, 2018 "Appellrant' filed a Step 2

grievance which. was denied on April 5, 2018, In its denial, the Department conceded that the

safecracking offense was non-violent but stated that South Carolina law mandated that eighty-five

percent of the sentence from his no parole safecracking conviction must be served. This appeal
followed. | 4 |
ISSUE ON APPEAL _
Whether the Department properly classified Appellant as an offender who must serve
eighty-five percent of his sentence ‘ '
STANDARD OF REVIEW

The Court’s jurisdiction to hear this matter is derived from the decision of the South

Carolina Supreme Court in Al-Shiabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000). The
Al-Shabazz decision explained that “procedural due process is guaranteed when an inmate is

deprived of an interest encompassed by the Fourteenth Amendment’s protection of liberty.and

“property.” Wicker v:-S.€: Dept-ofCorrs360-8:€:-42:1 424 602-S:E:24-56,-58-(2004)-(citation-

omitted). Such as 4. libérty interest is at stake in the calculation of an inmate’s sentence. Tant v,
S.C. Dept. of Corr., 408 S.C. 334, 341, 759 S.E.2d 398, 401 (2014) (citation onﬁitted) (“There can
be no doubtthe length of an inmate’s incarceration implicates a constitutional liberty interest.”);
see also Sullivan v, S.C. Dept. of Corr., 355 S.C. 437,441-42, 586 S.E.2d 124, 126 (2003) (quoting
Al—Sha“bazz 338.S.C. at 369, 527 S.E.2d at 750) (recognizing that Al-Shabazz created review in

Furthermore, when reviewing thé Department’s decisions in inmate grievance matters, the

court sits in an appellate capacity. Id. at 377; 527 S.E.2d/at 754; see also S.C. Code Ann. § 1-23-'



600(E) (directing administrative law judges to conduct appcllate review in the same manner .
prescribed in Section 1-23+ 380 of the South Carolina Code). Section. 1-23- 380(5) states:

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced -
because the administrative findings, inferences, conclusions, or decisions are:

(a)in violation of constitutional or statutory provisions; .

(b) in excess of the statutory authorlty of the agency;

(d) affected by other error of law;

(e)clearly erroneous in view of the rehable probatxve and substantial
© evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(5) (Supp. 2017).
‘ . ' , LAW/ANALYSIS
On appeal, Appellant argues that the uDepartment eired in classify.ing him as'a fe_lbn who
must serve eightyaﬁv'e percent of his sentence. He argues that Sections 24-13-100 and 24-13-
150(A)! were determined to be unconstituﬁdnal’by the South Carolina Supreme Court in Bolin v.
S.C. Dept. of Corr,, 415 S.C. 276,781 S.E.2d 914, (Ct. App. 2016) reh'g demed (Feb. 24, 2016).

‘The Court dxsagrees

Section 24-13-100 deﬁnes a “no parole” offense” in part as “a class A, B, or C felony ...

1

. .punishable by:: 2 maximum term of imprisonment for twenty, ye'lrs or more. ” 8. C Code Ann § 24-

13100 (2007). Section 16-1-20 of the South Carolina Code deﬁnes a Class A felony as one for

which an individual must be imprisoned “not more ‘than thirty years.” S$.C. Code Ann. § 16-1-20
(2015_). Section 16-11-390 provides that a person convicted of safecracking is guilty of a felony
punishable up to thirty years in prison. Accordingly, Appellant’s conviction for safecracking in

violation of Section 16-11-390 is-a no parole offense as it is a Class A felony because it carries a

sentence of up to thirty years. It is inconsequential that Appellant was sentenced to serve only

fifteen years; the maximum allowable sentence for the type of crime and its felony classification

-are the deciding factors See S.C. Code Ann. § 16-1 ~30 (2015) (“All criminal offenses created by -

1 $.C. Code Ann. § 24-13-150 (Supp. 2017).



_rule with regard to all offenses co

statute after July 1, 1993, must be classified according to the maximum term of imprisonment
proviﬂed in the statute and pursuant to Sections 16—-1-10 and 16-1-20, except as provided in
Section 16-1-10(D).”); S.C. Code Ann. § 16-1-10(D) (2015 and Supp. 2017) (listing offenses
that are exempt from classification).?

Appellant argues that Sections 24-13-100 and 24-13-150(A) were repealed by Bolin. This
is incorrect. On June 2, 2010, the Omnibus Crime Reduction and Sentencing Reform Act of 2010

became effective. The holding in Bolin is very specific and does not repeal the eighty-five percent

m the statutory sections amended by the legislature. Bolin
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only aﬁccte those teses relating to dxstbu;ion 111anﬁf1¢tuf1ng; zfm“possessnon with
intent to distribute charges for second or subsequent offenses. Appellant’s conviction and sentence
for safecracking, along with its classification as a no parole offense, was not affected by _I}g_l_l_q
For:the first time. on appeal, Appellant argues that the application of Sections 24-13-100
and 24-13-150 as'applied to the crime of safecracking, is unconstitutional. This issue is not
preserved for:appellate-review. “Itis-axiomatic that-an issue cannot be raised for the first time on
appeal but musthavé been raised to-and ruled upon by-the trial judge to be preserved for appellaﬁ_e
review:” State'v: Rogers, 361 8.C. 178, 183, 603 S:E.2d 910, 912 (Ct. App. 2004) (quoting Wilder
s v: Wilke, 330:S.C. 71, 76, 497 S.E.2d 731, 733(1998). As Appellant failed to raise this issue

in:his'Step:1 or 2. grievances, the issiie is'not preserved for appellate review.

In conclusion, as Section 24-13-150 of the Code mandates that any person convicted of a
no parole offense must serve at least eighty-five percent of his sentence, Appellant must serve

eighty-five percent of his fifteen-year sentence for safecracking with credit being given to him for

" {ifnie served priof-to-his sentencing (retroactive-to-May-27,-2012)-pursuant to Section.24-13-40.

S.C. Code Ann. § 24-13-40 (Supp. 2011) (provides that subject to certain exceptions, when
computing time served, prisoners shall be given full credit against the sentence for time served
prior to trial and sentencing). Additionally, a review of the record establishes that substantial
evidence exists on the whole record to support the Department’s decision, which was not made
upon unlawful procedure, affected by error of law, clearly erroneous in view of the entire record,

or arbitrary.

2 Appellant's conviction under Section 16-11-390 is not listed as being exempt from classification.
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ORDER

IT IS THEREFORE ORDERED that the Final Decision of the South Carolina

Department of Corrections is AFFIRMED.
| AND IT IS SO ORDERED.

November 5, 2018
Columbia, South Carolina
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