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QuestIOns Presented 

I Tnal counsel presented a baseless voluntary manslaughter defense consIdenng the 
overwhelmIng eVIdence of gUIlt and South CarolIna precedent establIshIng the defense was 
untenable Was Hughey demed effectIve aSSIstance of tnal counsel when counsel knew thIS 
defense would not work and correctly predIcted It would alIenate the Jurors? 

II Was Hughey demed effectIve aSSIstance of tnal counsel when counsel faIled to adequately 
InvestIgate, develop, and present mItIgatIOn eVIdence, IncludIng, but not lImIted to, eVIdence 
of Hughey's adaptabIlIty to confinement and eVIdence supportIng the statutory mItIgatIng 
cIrcumstance that the capacIty of the defendant to appreCIate the cnmInalIty of hIS conduct or 
to conform hIS conduct to the reqUIrements of law was substantIally ImpaIred? 
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Statement of Case 

On December 4, 1995 Hughey murdered Tesheka Jackson and LuevmIa Hams The state 

charged Hughey wIth two counts of murder, first degree burglary, grand larceny of a motor 

vehIcle, and posseSSIOn of a firearm dunng the commISSIOn of a vIOlent cnme The Court 

appomted Robert Tmsley and BIlly Garrett to represent Hughey Begmmng on October 13, 

1997, the state tned Hughey before the Honorable J Derham Cole and a Jury On October 27, 

1997, the Jurors convIcted Hughey of all counts On October 30,1997, Judge Cole Imposed two 

death sentences m accordance wIth the Jury's recommendatIon 

Hughey appealed hIS convIctIOns and sentences The South CarolIna Supreme Court 

affirmed the convIctIons and sentences on March 27, 2000 State v Hughey, 339 S C 439, 529 

S E 2d 721 (2000) The Umted States Supreme Court demed certLOran on October 16, 2000 

Hughey v South Carolma, 531 U S 946 (2000) 

On October 25, 2000, Hughey filed hIS mitIal applIcatIOn for PCR Hughey filed 

amended PCR applIcatIOns on September 15, 2006 and December 15, 2006 The second 

amended PCR applIcatIOn asserted four grounds for relIef I Ground I alleged meffectIve 

assIstance of tnal counsel for presentmg a voluntary manslaughter defense that was not 

supported by the facts or law when tnal counsel knew presentmg the defense would alIenate the 

Jurors Ground II alleged meffectIve assIstance of tnal counsel for faIlmg to mvestIgate, 

develop, and present aVailable mItIgatIOn eVIdence 

1 Ground III alleged meffectIve assIstance of tnal counsel for not obJectmg to a penalty 
phase Jury mstructIOn that prohIbIted the Jurors from considenng mercy eVIdence Ground IV 
alleged meffectIve assIstance of appellate counsel for madequately bnefing the no mercy 
mstructIOn and failIng to CIte the then eXIstmg, controllIng precedent The PCR Judge granted 
relIef based on both these grounds, and the State has petItIoned for certLOran If thIS Court 
demes the State's petItIon for certLOran, then Hughey's petItIOn for certLOran would be moot 
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The Honorable Alexander S Macaulay conducted an eVIdentIary heanng on the second 

amended PCR applIcatIOn on October 13-15, 2008 and requested post-heanng bnefs upon 

conclusIOn ofthe heanng Hughey served hIS post-heanng bnef on June 8, 2009 By letter dated 

June 29, 2009, Hughey supplemented hIS post-heanng bnefbecause the South CarolIna Supreme 

Court overruled part of the opmIOn m Hughey m Rosemond v Catoe, 383 S C 320, 680 S E 2d 5 

(2009) The state served ItS post-heanng bnef on August 31, 2009 Hughey served hIS reply 

bnef on December 11, 2009 

By order dated May 7, 2010 the PCR court granted Hughey post-convIctIon relIef and 

ordered a new sentencmg heanng based on Grounds III and IV of the second amended PCR 

applIcatIOn Based on Rosemond, the PCR Court ruled, "Because the Jury was mstructed that 

they 'may recommend a sentence of lIfe Impnsonment for any reasons or no reason at all other 

than as an act of mercy,' (emphasIs supplIed [by PCR Court]), the ApplIcant has establIshed hIS 

entItlement to a new sentencmg phase of hIS tnal" PCR Order 7, App 5928 Hughey was 

demed the other relIef sought m Grounds I and II Judge Macaulay sIgned the Judgment on May 

11, 2010, and It was subsequently filed WIth the AbbevIlle County Clerk of Court on May 14, 

2010 Counsel receIved wntten notIce of entry of the PCR Order on May 19, 2010 

On May 28, 2010 both partIes tImely served motIOns to alter or amend the Judgment, 

pursuant to Rule 59(e), SCRCP App 5929-68 By order dated July 22, 2010 the PCR Court 

demed both motIOns App 5969-71 On August 25, 2010 the state served a notIce of mtent to 

appeal Hughey filed a notIce ofmtent to cross-appeal on August 26,2010 

The state filed ItS petItIOn for certLOrarz on January 12, 2011 Hughey filed hIS return to 

the State's petItIon on March 29,2011 

ThIS petItIOn for certzorarz follows 
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Bnef Statement of Facts 

On December 4, 1995, Hughey shot and kIlled hIS ex-gIrlfnend, Tesheka Jackson, and 

her cousm, LuevIma Hams, wIth a smgle-shot shotgun Jackson was also cut early m the attack 

She bled as she retreated through the house App 2501 Hughey shot at her m the bathroom and 

mIssed App 2656 WhIle Hughey reloaded the shotgun, Jackson retreated to the master 

bedroom at the rear of the house App 2362 Hughey pursued Jackson down the narrow 

hallway Hams was on the phone WIth the polIce dIspatcher App 2278 Hughey shot Hams m 

the face App 2532 Hams dIed mstantly Hughey reloaded the shotgun, went mto the 

bedroom, and four to SIX seconds after he shot Hams, he shot Jackson m the SIde of the face 

App 2279 Jackson dIed mstantly Hughey dropped the gun, App 2362, and fled m Jackson's 

car He left hIS two young sons, who were m the house dunng all of these events App 2297 

The tnal record establIshes the followmg chronology, whIch became sIgmficant dunng 

the guIlt phase of Hughey's capItal tnal 

• Hughey and Jackson dated off and on for seven years and had two sons (ages two and 
four) together App 2887 

• On December 3, 1995, Hughey caught Jackson WIth MIChael Adams, whom she had 
been datmg for mne to ten months App 2400 Hughey dId not know about Adams 
untIl that day App 3105 Hughey became angry, threatened to kIll both, and 
stormed away App 2403,2651 Jackson reported the threats to the AbbevIlle PolIce 
Department App 2651 Officers wanted Jackson to go to a safe house Jackson, 
mstead, decIded to stay WIth Hams 

• Later that mght, Hughey tned to locate Jackson When Jackson was not where she 
normally stays, at her grandmother's, App 3116, Hughey called Hams' home and 
talked to her husband Mack Mack told Hughey Jackson was not there App 2912-
13 

• Hughey then went by Jackson's workplace lookmg for her App 3663 

• Contmumg hIS search for Jackson, early on the mornmg of December 4, 1995 
Hughey agam called and talked to Mack Hams Hams allowed Hughey to talk to 
Jackson App 2912-13 Around 1055 am, Mack went to the post office, leavmg 
hIS WIfe, Jackson, and the two young chIldren m the small traIler 

4 



.. 
• At 11 56 am, Hams' son Marcus called Hughey was In the house wIth the gun 

Hams wanted to talk to Hughey and tell hIm to leave ThIS call lasted three mInutes 
App 2213 

• At 12 00 noon, Marcus Hams called back so he could be on the speaker phone to talk 
to Hughey Marcus could hear "CUSSIng gOIng on" and Hams told hIm to call the 
polIce ThIS call lasted two mInutes App 2219 

• LueVIma Hams called the AbbevIlle PolIce Department herself after the first shot 
Dunng the call, the dIspatcher heard the shot that kIlled Hams, followed by a four to 
SIX second pause, and then the shot that kIlled Jackson App 2278-79 

• At 12 05 am, AbbevIlle PolIce Officers amved at the cnme scene Hughey was 
already gone, and Jackson's car was mISSIng App 2285 

• At 12 35 pm, Hughey used Jackson's ATM card to wIthdraw money from Jackson's 
bank account App 2325 

• Later that afternoon, GeorgIa authontIes arrested Hughey at hIS SIster's house In 
GaInesvIlle, GeorgIa App 2453-57 

• On December 5, 1995, Hughey confessed to kIlhng Jackson and Hams App 2876-
78 

Not long after the IncIdent, Robert TInsley became Hughey's attorney TInsley was the 

PublIc Defender for Greenwood and AbbevIlle CountIes He had an overwhelmIng caseload and 

a hectIc court schedule App 4665 TInsley was aware the prosecutors consIdered the case 

capItal from the start When the case was notIced capItal, Garrett was appoInted as co-counsel 

App 4834 The lawyers dIVIded responsIbIhty for the tnal Garrett was responsIble for the guIlt 

phase, and TInsley was responsIble for the sentencIng phase App 4665, 4835 A cOmbInatIOn 

of the tnal record and the PCR record reveals the follOWIng chronology concernIng tnal 

counsel's InvestIgatIOn of the case 

• On January 7, 1997, Garrett began work on Hughey's case ApplIcant's Ex 24, App 
5298 2 

2 Garrett's first entry IS actually January 7, 1996 It appears thIS entry should actually be 
January 7,1997 Regardless of whether thIS entry IS really 1996 or 1997, Garrett dId not work 
on Hughey's case agaIn untIl March 6, 1997 
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• On February 13, 1997, there was "a dIsclosure meetmg where [the prosecutors laid] 
out all the eVIdence they mtended to present m the tnal" App 5129, 5164, 
ApplIcant's Ex 52, App 5238-39 

• On March 6, 1997, Garrett and Tmsley met WIth members of Hughey's famIly By 
the tIme of thIS meetmg, WIthout even havmg retamed a cnme scene expert, Garrett 
had already decIded to present a voluntary manslaughter defense ApplIcant's Ex 24, 
5298 

• In Apnl 1997, tnal counsel retamed Don Girndt, a retIred State Law Enforcement 
DIvISIOn (SLED) agent, as the cnme scene expert App 3294 

• On May 5, 1997, the tnal Judge sIgned an ex parte fundmg order The order 
authonzed up to $3,500 00 for "a lIcensed psychologIst for the purpose of conductmg 
a neuropsychologIcal evaluatIOn of the defendant" The order further authonzed 
$5000 00 for "a lIcensed psychIatnst, for the purpose of conductmg a psychologIcal 
exammatIon of the defendant" ApplIcant's Ex 5, App 5229-31 

• In May 1997, tnal counsel retamed PaIge Tarr as the mItIgatIOn mvestIgator The 
first entry on her bIll was May 14, 1997, when she "drove to Greenwood and met 
WIth Robert Tmsley, BIlly Garrett, [and] Don Girndt, went to Jail to meet clIent, [and] 
began to reVIew case file" ApplIcant's Ex 8, App 5248 

• Tnal Counsel retamed Dr James Evans as a psychologIst Evans saw Hughey the 
first tIme on July 9, 1997 App 3966 He met WIth Hughey agam on September 27, 
1997 App 3968, ApplIcant's Ex 10, App 5255 

• On September 10, 1997, Tmsley retamed Jeff Yungrnan, a socIal worker HIS first 
tIme entry was October 1, 1997 The draft of hIS report IS dated October 8, 1997 
ApplIcant's Exs 11-13, App 5256-59,5269 

• The week before hIS tnal, Hughey mentally decompensated Garrett retamed Dr 
Katma Wnght, Ph D , whose expenence IS pnmanly m counselIng and chIld custody 
matters m famIly court, App 19, to adVIse hIm about Hughey's competency Dr 
Wnght worked on the case on October 8, 10, 11, and 12, 1997 ApplIcant's Ex 14, 
App 5272 

• Hughey's tnal was scheduled to start on October 13, 1997 Rather than startmg the 
tnal, Garrett and Tmsley moved for a competency evaluatIOn Dr Evans and Dr 
Wnght testIfied at the heanng Judge Cole ordered a Department of Mental Health 
competency evaluatIOn App 199 

• On October 15 and 16, 1997, Dr Kathenne LeWIS evaluated Hughey for competency 
to stand tnal Based on thIS evaluatIOn, the tnal Judge found Hughey competent to 
stand tnal ApplIcant's Exs 8,24, App 5250,5298 
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• On October 17, 1997, Jury selectIOn began 

• After Jury selectIOn began, tnal counsel retaIned Dr Donald Morgan, a forensIc 
psychIatnst, who worked on the case on October 18 and 19, 1997, for Just seven 
hours ApplIcant's Ex 15, App 5274-75 

• Opemng statements occurred on October 22, 1997 The Jurors found Hughey gUIlty 
of two counts of murder, burglary first degree, and grand larceny of a vehIcle, on 
October 27, 1997 

• The penalty phase began on October 28, 1997 On October 30, 1997, Hughey was 
sentenced to death for each murder, to lIfe Impnsonment for burglary first degree, and 
to 1 ° years for grand larceny of a vehIcle 

In PCR, Hughey sought a new sentencIng heanng on four grounds The PCR Court 

granted a relIef based on two of these grounds and demed relIef on the other two ThIS petItIOn 

addresses the two grounds the PCR Court demed relIef Each ground Involves allegatIons of 

IneffectIve assIstance of counsel, whIch WIll be addressed In detaIl below, follOWIng a bnef 

dIscussIOn of the legal standards applIcable to each of these claims 

7 



.. 
ApplIcable Legal Standards 

As the South Carolma Supreme Court recognIzed long ago, "capItal tnals today, as never 

before, present a mynad of complexItIes heretofore unknown" Bmley v State 309 S C 455, 

457,424 S E 2d 503,505 (1992) 

The attorney must be conversant wIth constantly new mterpretatIons of 
constItutIOnal law by not only the Umted States Supreme Court, but by courts of 
all JunsdictIons, both Federal and State Moreover, m preparatIon for tnal, he 
must mvestIgate the facts and CIrcumstances of the alleged cnme wIth no less 
vIgor and thoroughness than the publIcly compensated solIcItor, who has at hIS 
dIsposal the entIre array of state, county, and mumcipal law enforcement 
DramatIc technologIcal advances, such as the SCIence of DNA (deoxynbonucleic 
aCId) analysIs, are employed by prosecutors, requmng defense attorneys to 
acqUIre specIal knowledge and retam expert WItnesses 

WhIle the greater demands now made upon defense attorneys m the gUIlt phase 
are severe, It IS m the sentencmg phase that new and dIfferent Issues, heretofore 
unknown, are mtroduced as a result of recent declSlons of the Umted States 
Supreme Court For example, m today's capItal tnal, the defendant IS entItled to 
produce eVIdence concernmg hIS chIldhood and famIly background m mItIgatIOn 
of hIS cnmmal conduct, so that the Jury may Impose lIfe Impnsonment as an 
alternatIve to the death sentence In prepanng thIS eVIdence the attorney must 
employ mvestIgators m the course of thoroughly researchmg the defendant's 
entIre lIfe 

309 SCat 460-61, 424 S E 2d at 506-07 See also State v Hmght, 649 N E 2d 294, 309 (OhIO 

Ct App 1994) ("Because death IS umque as a penalty, more IS and should be expected of 

attorneys who undertake the responsIbIlIty to represent mdividuais who face the prospect of 

bemg executed") 

In determmmg whether tnal defense counsel provIded meffectIve aSSIstance of counsel, 

pursuant to the SIxth and Fourteenth Amendments, thIS Court must apply the standards set forth 

m Strzckland v Washmgton 466 U S 668 (1984) Under Strzckland, the defendant "must show 
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that counsel's representatIOn fell below an objectIve standard of reasonableness," whIch must be 

Judged under "prevaIlmg professIOnal norms" Id at 688 

PrevaIlmg norms of practIce as reflected m Amencan Bar AssocIatIOn standards 
and the lIke, e g, ABA Standards for Cnmmal JustIce 4-1 1 to 4-86 (2d ed 
1980) ("The Defense FunctIon"), are guIdes to determmmg what IS reasonable, 
but they are only guIdes 

Id at 688-89 In assessmg the mvestIgatIOn m Strzckland, the Court stated that "strategIc chOIces 

made after less than complete mvestIgatIon are reasonable precIsely to the extent that reasonable 

profeSSIOnal Judgments support the lImItatIOn on mvestIgatIOn" Any deCISIOn to halt 

mvestIgatIOn must be assessed for reasonableness Id at 690-91 

The prevaIlmg professIOnal norms set forth as the standard for effectIveness have been 

shaped through case law on both the federal and state level The standards were explamed more 

fully m Wlggms v Smlth, 539 U S 510 (2003), WhICh was tned m Maryland m October 1989 In 

Wlggms, m revIewmg the assertIOn of meffectIve aSSIstance of counsel for faIlmg to prepare and 

present mItIgatIOn eVIdence, the Court defined the prelImmary Issue as a determmatIOn of 

"whether the mvestIgatIon supportmg counsel's deCISIon not to mtroduce mItIgatmg eVIdence of 

WIggms' background was ltselfreasonable" 539 U S at 523 (emphasIs m ongmal) In terms of 

the "prevaIlIng profeSSIOnal norms" for the scope of a reasonable mvestIgatIOn, the Court 

consIdered "the profeSSIOnal standards that prevaIled m Maryland m 1989," and "the standards 

for capItal defense work artIculated by the Amencan Bar ASSOCIatIOn (ABA)" that provIde that 

mvestIgatIons mto mItIgatmg eVIdence "should compnse efforts to dIscover all reasonably 

avazlable mItIgatmg eVIdence and eVIdence to rebut any aggravatmg eVIdence that may be 

mtroduced by the prosecutor" Id (quotmg Amencan Bar ASSOCIatIOn GUIdelInes for the 

Appomtment and Performance of Counsel m Death Penalty Cases GUIdelIne 11 4 I (C) (1989)) 
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(emphasIs added) The Court referred to the ABA Gmdelmes not Just as "guIdes" but as "well­

defined norms" for counsel's performance Id (CItIng the Gmdelmes agam) 

The "well-defined norms" dId not change between 1989 and the declSlon m Wzggms m 

2003 because the Court made clear m Wzggms that It "made no new law" and was sImply 

applymg the StrIckland standard m holdmg that "counsel's faIlure to uncover and present 

volummous mitIgatmg eVIdence at sentencmg could not be JustIfied as a tactIcal declSlon 

because counsel had not 'fulfill[ed] theIr oblIgatIOn to conduct a thorough mvestIgatIOn of the 

defendant's background '" Id at 522 (quotmg Wzllzams v Taylor 529 U S 362,396 (2000)) 

In addItIon, the tnal m Rompzlla v Beard, 545 US 374 (2005), m whIch the Court also 

found meffectIve aSSIstance m capItal sentencmg, was conducted m Pennsylvama m 1988 

Nonetheless, the Court cIted and quoted the 1989 Gmdelmes, whIch "applIed the clear 

reqmrements for mvestIgatIon set forth m the earlIer Standards to death penalty cases" Id at 

387 n 7 The Court also CIted and quoted the 2003 Gmdelmes as an "even more explICIt" 

statement, but applymg the same standards Id Thus, It IS clear that the Court found that the 

1989 Gmdellnes, as well as the 2003 Gmdehnes, descnbe the "well-defined' norms for counsel 

m capItal cases tned before or after theIr pubhcatIon m 1989 and reVlSlon m 2003 See also 

Counczl v State, 380 S C 159, 173 n 5, 670 S E 2d 356, 363 n 5 (2008) ("We note that these 

guideimes were revIsed m 2003 However, we CIte to the 1989 guldelmes gIVen they were m 

effect at the tIme of CouncIl's tnal"), Hamblm v Machell, 354 F 3d 482 (6th Clr 2003) (relymg 

on both the 1989 and 2003 guIdelInes, the court found meffechve aSSIstance of counsel m 

sentencmg m 1983) The Gmdelmes address each step m a death penalty case mcludmg 

mvestIgatIon, preparatIOn, tnal, appeal, and post-convIctIOn relIef 
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Counsel should begIn prepanng any death-elIgIble case as though It wIll ultImately 

become capItal, regardless of whether the state has served notIce that the death penalty wIll be 

sought 1989 GUIdelIne 11 3 See also 1989 GUIdelIne 11 4 1 Commentary (any resources 

counsel wIll need to complete a proper InvestIgatIOn should be sought early In the case) Early 

InvestIgatIOn "should not be put off on some pOSSIbIlIty that the death penalty wIll not be 

requested, or that the request wIll be dropped at a later pOInt" 1989 GUIdelIne 11 3 

Commentary Counsel should begIn two Independent InvestIgatIOns, one for the gUIlt/InnOCence 

phase and one for the penalty phase, ImmedIately upon becomIng Involved In a case 1989 

GUIdelIne 11 4 lA, Counczl, 380 SCat 173, 670 S E 2d at 363 (CItIng GUIdelIne 11 4) The 

InvestIgatIOn relatIng to the gUIlt/InnOCence phase should be completed regardless of any 

statements or admISSIOns by the clIent See e g Ard v Catoe, 372 S C 318, 332 n 14, 642 

S E 2d 590, 597 n 14 (2007) (findIng tnal counsel IneffectIve In faIlIng to further InvestIgate 

gunshot reSIdue eVIdence In capItal murder case) The InvestIgatIOn Into mItIgatIOn eVIdence 

should lIkeWIse be conducted regardless of whether the clIent belIeves such eVIdence should be 

presented 1989 GUIdelIne 11 4 1 (A)-(C) 

A proper mItIgatIOn InvestIgatIOn "should compnse efforts to dIscover all reasonably 

avmlable mItIgatIng eVIdence and eVIdence to rebut any aggravatIng eVIdence that may be 

Introduced by the prosecutor" Wzggms, 539 US at 524 (CItIng 1989 ABA GUIdelIne 

11 4 I(C)) "ThIS duty IS IntensIfied (as are many dutIes) by the umque nature of the death 

penalty" GUIdelIne 11 4 1 Commentary A complete InvestIgatIOn IS reqUIred because, 

"[ w ] Ithout InvestIgatIon, counsel's evaluatIon and adVIce amount to lIttle more than a guess" 

GUIdelIne 11 4 1 Commentary 

11 



.. 
When assessmg the reasonableness of an mvestIgatIOn, It IS necessary to consIder not 

only the eVIdence already known to counsel, but also whether thIS eVIdence would lead a 

reasonable attorney to conduct further mvestIgatIOn Wlggms, 539 US at 527 See also 

Counczl, 380 SCat 173, 670 S E 2d at 363 ("Even the lImIted mformatIOn obtamed should have 

put counsel on notIce that Respondents background, wIth addItIonal mvestIgatIOn, could 

potentIally YIeld powerful mitIgatmg eVIdence") Counsel need not mvestIgate every pOSSIble 

lIne of mitIgatmg eVIdence regardless of how lIkely that eVIdence would be to strengthen a 

mItIgatIOn case, however, a lImIted mvestIgatIon must be supported by "reasonable professIOnal 

Judgments" Wlggms, 539 U S at 533 

In a broad sense, courts have recognIzed, conSIstent WIth the GUIdelInes, that "[t]he 

ImperatIve to cast a WIde net for all relevant mitIgatmg eVIdence IS heIghtened at a capItal 

sentencmg heanng" Frzerson v Woodford, 463 F 3d 982, 989 (9th Or 2006) In other words, 

"[b ]ecause the scope of mItIgatIon eVIdence WhICh may be conSIdered by the Jury m sentencmg 

IS much broader than the range of relevant mformatIOn whIch may be conSIdered m determmmg 

gUIlt or mnocence, counsel IS under a greater oblIgatIOn to dIscover and evaluate potentIal 

eVIdence of mItIgatIOn " Umted States ex rei Emerson v Gramley, 883 F Supp 225,243 (N D 

III 1995), aff d, 91 F 3d 898 (7th Clr 1996) 

The responsIbIlIty of the lawyer IS to walk a mIle m the shoes of the clIent, to see 
who he IS, to get to know hIS famIly and the people who care about hIm, and then 
to present that mformatIOn to the Jury m a way that can be taken mto account m 
decldmg whether the clIent IS so beyond redemptIOn that he should be elImmated 
from the human commumty 

Battenfield v Glbson, 236 F 3d 1215, 1229 (lOth Clr 2001) (quotmg Stephen B Bnght, 

Advocate m Resldence The Death Penalty As the Answer to Crzme Costly Counterproductlve 
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and Corruptzng, 36 Santa Clara L Rev 1069, 1085-86 (1996)) See also Bmley 309 SCat 

461-63,424 S E 2d at 507-08 (quotmg extensIvely from the expert testImony of Stephen Bnght) 

An mvestIgatIOn should begm wIth an mtervlew of the clIent to gather mformatIon about 

the offense, hIS or her mental state and sources of mformatIOn to be used m the sentencmg phase 

of tnal, 1989 GUIdelme 11 4 1 (D)(2)(b), mcludmg 

medIcal hIstory (mental and physIcal Illness or mJury, alcohol and drug use, bIrth 
trauma and developmental delays), educatIOnal hIStOry (achIevement, 
performance and behavIOr), specIal educatIOnal needs mcludmg cognItIve 
lImItatIons and learnmg dIsabIlItIes, mIlItary hIstory (type and length of servIce, 
conduct, speCIal trammg), employment and trammg hIstory (mcludmg skIlls and 
performance and bamers to employabIlIty), famIly and social hIstory (mcludmg 
physIcal, sexual or emotIOnal abuse), pnor adult and Juvemle record, pnor 
correctIonal expenence (mcludmg conduct or supervlSlon and m the mstItutIOn 
educatIOn or trammg/clImcal servIces), and relIgIOus and cultural mfluences 

1989 GUIdelIne 11 4 I(D)(2)(c) See also Councll, 380 SCat 173, 670 S E 2d at 363 (CItIng 

GUIdelIne 11 4) Counsel WIth the aSSIstance of the clIent, should IdentIfy people or other 

sources to corroborate thIS mformatIOn 1989 GUIdelme 11 4 I(D)(2)(e) 

Experts may be necessary to prepare the defense or rebut any portIOn of eIther phase of 

tnal or present mItIgatIOn eVIdence 1989 GUIdelmes 11 4 I(D)(7)(a)-(d) Experts who can 

testIfy as to "medIcal, psycholOgical, SOCIOlogIcal or other explanatIons for the offense(s)" as 

well as to offer an opmIOn on the clIent's potentIal future rehabIlItatIOn are essentIal 1989 

GUIdelme 11 8 3(F)(2) "The aSSIstance of one of more experts (e g SOCIal worker, psychologIst, 

psychlatnst, mvestIgator, etc) may be determmatIve as to outcome "1989 GUIdelIne 11 8 6 

Commentary 

However, It IS not suffiCIent to merely employ one or more experts to aSSIst WIth the case 

Counsel must "seek records, mtervlew famIly members and frIends, and obtam appropnate 

mental evaluatIOns well zn advance oJtrzal" Pozndexter v Machell, 454 F 3d 564, 579 (6th Clr 
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2006) Tnal counsel IS IneffectIve If they fall to provIde an expert wIth medIcal records and 

other crucIal InfOrmatIOn needed to render a relIable OpInIOn or accurate dIagnosIs Von Dolen v 

State, 360 S C 598, 608, 602 S E 2d 738, 743 (2004) (Counsel IneffectIve "In faIlIng to 

adequately InvestIgate and prepare expert testImony about hIS mental condItIon as It eXIsted at 

the tIme of the murder") See also Councll, 380 SCat 173, 670 S E 2d at 363 (Counsel 

IneffectIve In sentencIng, among other reasons, because counsel faIled "to provIde hIS only 

expert wItness, Dr Kuglar, WIth sufficIent records and only dIrected hIm to evaluate 

Respondents competency to stand tnal and cnmInal responsIbIlIty AddItIonally, Dr Kuglar, at 

the dIrectIon of counsel, only met WIth Respondent on two occaSIOns, the first beIng shortly 

before tnal") 

Once the InvestIgatIOn IS complete, counsel must "formulate a defense theory" that IS 

consIstent and "WIll be effectIve through both phases" oftnal 1989 GUIdelIne 11 7 1 

[T]he graVIty of the potentIal sentence In a capItal tnal and the proceedIng's two­
phase structure VItally affect counsel's strategIc calculus Attorneys representIng 
capItal defendants face dauntIng challenges In developIng tnal strategIes, not least 
because the defendant's gUIlt IS often clear In such cases, "aVOIdIng 
executIon [may be] the best and only realIstIc result possIble" ABA GUIdelInes 
for the AppOIntment and Performance of Defense Counsel In Death Penalty Cases 
§ 10 9 1, Commentary (rev ed 2003), repnnted In 31 Hofstra L Rev 913, 1040 
(2003) 

Flonda v Nlxon, 543 US 175, 190-91 (2004) See also Councll, 380 SCat 172,670 S E 2d at 

363 ("counsel should have been aware that the defense accomplIce theory was not that strong 

and that mItIgatIOn eVIdence was the only means of InfluenCIng the JUry to recommend a lIfe 

sentence") In CIrcumstances where gUIlt IS clear, counsel must "stnve at the gUIlt phase to aVOId 

a counterproductIve course," such as presentIng logIcally InCOnSIstent strategIes In the tnal and 

sentencIng Nlxon, 543 US at 191 Thus, "[c]ounsel may reasonably deCIde to focus on the 

tnal's penalty phase," ld at 191, and "counsel cannot be deemed IneffectIve for attemptIng to 
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Impress the Jury wIth hIS candor and hIS unwIllmgness to engage m 'a useless charade, '" ld at 

192 

WIth respect to sentencmg, counsel should ensure that "all reasonably avaIlable 

mitIgatmg and favorable mformatIOn consIstent WIth the defense sentencmg theory" IS presented 

m the most effective way pOSSIble, 1989 GUIdelme 11 8 2(D), to allow for "the partIculanzed 

conSIderatIOn of relevant aspects of the character and record" of the md1VIdual defendant, 

Woodson v North Carolma 428 US 280, 303 (1976) Relevant mitIgatmg eVIdence mcludes 

any eVIdence that would be "mitIgatmg" m the sense that It "mIght serve 'as a baSIS for a 

sentence less than death '" SkIpper v South Carolma 476 US 1, 5 (1986) (quotmg Lockett v 

OhIO 438 U S 586, 604 (1978» At bottom, the sentencer must be allowed to conSIder any 

"compassIOnate or mitIgatmg factors stemmmg from the dIverse fraIlties of humankmd " 

Woodson, 428 U S at 304 

To the extent pOSSIble, the mItigatIOn eVIdence should proVIde some "explanatIOn for 

petItioner's cnmmal propensIties and some baSIS for the exerCIse of mercy," In re Lucas, 94 P 3d 

477, 481 (Cal 2004), because "[t]he JUry [IS] called upon to determme whether a man they 

[do] not know [WIll] lIve or dIe," Colher v Turpm, 177 F 3d 1184, 1204 (11th Or 1999) 

WIthout mItigatIOn eVIdence, the defendant IS "a mere skeleton a young killer WIth a pnor 

cnmmal record , nothmg more and nothmg less" Pursell v Horn, 187 F Supp 2d 260, 386 

(W D Pa 2002) MItigatIOn, however, completes the skeleton to add "flesh, bones, a mmd, and 

a heart" to the defendant, allowmg the Jury to see "the man" and "have the opportumty to feel 

sympathy or PIty" Id 

Even after famIly members and others have testified about events m the defendant's lIfe, 

expert eVIdence IS generally reqUIred to explam "how these events had affected [the defendant] 

15 



psychologIcally" Ross v State, 954 So 2d 968, 1006 (MISS 2007) ThIs IS because "the 

average Juror IS not able, wIthout expert assIstance, to understand the effect [the defendant's] 

troubled youth, emotIonal InstabIlIty, and mental problems mIght have had on hIS culpabIlIty for 

the murder" Turpm v Llpham, 510 S E 2d 32, 42 (Ga 1998) 

All mItIgatIng eVIdence should be presented unless "there are strong strategIC reasons to 

forgo some portIOn of such eVIdence" 1989 GUIdelIne 11 8 6(A) LIkewIse, the Supreme Court 

held In Stnckland that "a court must Indulge a strong presumptIOn that counsel's conduct falls 

WIthIn the WIde range of reasonable profeSSIOnal aSSIstance, that IS, the defendant must overcome 

the presumptIon that, under the CIrcumstances, the challenged actIOn 'mIght be consIdered sound 

tnal strategy'" 466 U S at 689 (cItatIOn omItted) Before counsel can make a valId strategIC 

deCISIOn, however, counsel must fulfill the "duty to make reasonable InvestIgatIons or to make a 

reasonable declSlon that makes partIcular InvestIgatIOns unnecessary" Stnckland, 466 U S at 

691 Counsel's conduct, In faIlIng to present mItIgatIng eVIdence, can "not be JustIfied as a 

tactIcal declSlon" If counsel has not '''fulfill [ ed] theIr oblIgatIOn to conduct a thorough 

mvestlgatlon of the defendant's background '" Wlggms, 539 US at 522 (quotIng Wlllzams, 529 

U S at 396) "In other words, the presumptIOn of sound tnal strategy founders on the rocks 

of Ignorance " Whlte v Roper, 416 F 3d 728,732 (8th C1r 2005) See also Bond v Beard,539 

F 3d 256, 289 (3rd Or 2008) ("Strategy IS the result of plannIng Informed by InvestigatIOn, not 

guesswork") 

Once the defendant assertIng meffectIve aSSIstance of counsel has establIshed counsel's 

faIlure to comply WIth the prevaIlIng profeSSIOnal norms, he must affirmatIvely prove that thIS 

defiCIency has prejudIced hIm SpeCIfically 

The defendant must show that there IS a reasonable probabIlIty that, but for 
counsel's unprofeSSIOnal errors, the result of the proceedIng would have been 
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dIfferent A reasonable probabIlIty IS a probabIlIty sufficIent to undenmne 

confidence In the outcome 

Stnckland, 466 U S at 694 The totalIty of the eVIdence must be consIdered In decIdIng whether 

the defendant was prejudIced by counsel's errors All mItIgatIng eVIdence that would have been 

presented, but for counsel's errors, should be weIghed agaInst the aggravatIng eVIdence 

presented at tnal to determIne whether the sentencer would have concluded a death sentence was 

not warranted Jones v State, 332 S C 329, 504 S E 2d 822 (1998) However, the test IS not 

whether the sentencer could have heard all avaIlable mItIgatIng eVIdence and stIll decIded on a 

death sentence In other words, "[t]he result of a proceedIng can be rendered unrelIable, and 

hence the proceedIng Itself unfaIr, even If the errors of counsel cannot be shown by a 

preponderance of the eVIdence to have determIned the outcome" Stnckland, 466 U S at 694 

Thus, "a defendant need not show that counsel's deficIent conduct more lIkely than not altered 

the outcome In the case" Id at 693 (emphasIs added) 

In determInIng prejUdICe, the Court must determIne whether the undIscovered "mitIgatIng 

eVIdence, taken as a whole, mIght well have Influenced the Jury's appraIsal" of the defendant's 

culpabIlIty Rompllia, 545 US at 376 (quotIng Wlggms, 539 U S at 538 "MItIgatIng eVIdence 

unrelated to dangerousness may alter the Jury's selectIOn of penalty, even If It does not 

undermIne or rebut the prosecutIon's death-elIgIbIlIty case" Wllizams, 529 US at 398 See 

e g Counczl, 380 SCat 176, 670 S E 2d at 365 (findIng prejUdICe despIte "overwhelmIng 

eVIdence" of gUIlt and SIX statutory aggravatIng factors because "there was very strong 

mItIgatIng eVIdence to be weIghed agaInst the aggravatIng CIrcumstances" that "may well have 

Influenced the jury's assessment of culpabIlIty") PrejUdICe IS establIshed If "there IS a 

reasonable probabIlIty that at least one Juror would have struck a dIfferent balance" but for 

counsel's errors Wlggms, 539 U S at 537 (emphasIs added) 
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I 

Tnal counsel presented a baseless voluntary manslaughter defense consIdermg the 
overwhelmmg eVIdence of gUIlt and South CarolIna precedent establIshmg the defense was 
untenable Hughey was demed effectIve assIstance of tnal counsel when counsel knew thIS 
defense would not work and correctly predIcted It would alIenate the Jurors 

In CIrcumstances where gUIlt IS clear, counsel must "stnve at the gUIlt phase to aVOId a 

counterproductIve course," and "to Impress the JUry wIth hIS candor and hIS unwIlhngness to 

engage In 'a useless charade,'" Flonda v Nlxon, 435 US 175,191-92 (2004) See also Counczl 

v State, 380 S C 159, 172, 670 S E 2d 356,363 (2008) (Where the state's eVIdence of gUIlt was 

overwhelmIng, "counsel should have been aware that the defense accomphce theory was not that 

strong and that mItIgatIOn eVIdence was the only means of InfluenCIng the JUry to recommend a 

lIfe sentence") In thIS case, despIte Hughey's WIllIngness to plead guIlty to two counts of 

murder and one count of burglary for three consecutIve lIfe sentences, App 4674, 4933-34, 

5124, tnal counsel chose to engage In such a "useless charade" by blIndly adoptIng a voluntary 

manslaughter defense, wholly unsupported by precedent and the facts of the case ThIS defense 

only served to ahenate the JUry, dIscredIt the lawyers, and assure a death sentence for Hughey 

In denYIng Hughey's PCR claIm on thIS ground, the PCR Court found tnal counsel's 
\ 

"strategy was to keep the case from beIng a death elIgIble case by presentIng eVIdence that would 

entItle theIr chent to an InstructIOn on manslaughter" The PCR Court concluded tnal counsel 

presented eVIdence to support a voluntary manslaughter charge, and the tnal Judge gave the 

manslaughter InstructIOn The PCR Court held "defiCIent performance under Stnckland cannot 

be found merely because the result was reJected" PCR Order 3, App 5924 (emphaSIS 

added) 

Hughey, however, does not seek relIef merely because the Jurors rejected the voluntary 

manslaughter defense To the contrary, the overwhelmIng eVIdence of guIlt actually assured the 
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Jurors would reject tnal counsel's manslaughter theory Hughey was prejudIced because tnal 

counsel ahenated the Jurors dunng the gmlt phase, thereby guaranteemg they would recommend 

death sentences The peR court overlooked or mIsapprehended three slgmficant factors FIrst, 

the eVIdence presented by tnal counsel dunng Hughey's case m chIef revealed mahce 

aforethought and supported convIctions for two counts of murder, first degree burglary, and 

grand larceny Second, tnal counsel's doomed course of actlOn was mfluenced by errors of law 

Fmally, tnal counsel adopted thIS manslaughter defense knowmg It was not hkely to succeed and 

correctly predlctmg It would ahenate the Jurors 

A The Trial Record 

1) The State's Case III ChIef 

The State not only proved Hughey shot and killed Jackson and Hams, but It also proved 

hIS motive for the murders Around noon on Saturday, December 3, 1995, Hughey went to 

Jackson's grandmother's house, where Jackson hved Jackson and MIchael Adams were slttmg 

m Adams' Mustang Hughey asked Adams If he and Jackson were datmg and Adams told hIm 

"that's not any of [your] busmess" Hughey pushed Jackson When Adams got out of hIS car "to 

protect her," Hughey ran saymg "he was gomg to kill" both of them App 2401-05 

Abbevllie Pohce Officers Nell Henderson and Barry New responded to Jackson's call at 

1230 P m Jackson reported Hughey threatened to kIll her, and Henderson recommended she go 
\ 

to a safe house Instead, Jackson told Henderson "she had a place m Greenwood to stay and that 

she would feel more comfortable gomg over there and staymg" App 2319, 2338-39, 2347, 

2650-52 She went to the home of Mack and LueVlma Hams 

Hughey searched for Jackson He called Jackson's grandmother lookmg for her App 

3116 Around mldmght, he called Mack Hams lookmg for her App 2910-13 About 6 OOa m 
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on December 4th
, Hughey called agam and agam talked to Mack, who called Jackson to the 

phone to talk to Hughey App 2910-13 

Mack left the home around 10 55a m App 2906 HIS son, Marcus Hams, called the 

home at 11 56 am App 2225 LueVIma told Marcus that Hughey had a gun App 2213-14 

Jackson also got on the phone and confirmed he had a gun Marcus wanted to talk to Hughey, 

but he would not come to the phone and Jackson could not get the speaker phone on Marcus 

mstructed her to "hang [up] the phone and I'll call back" Marcus testIfied that both hIS mother 

and Jackson sounded scared When Marcus called back at 12 OOp m, App 2228, Jackson 

actIvated the speaker phone Marcus heard "some cussmg gomg on" He heard hIS mother say, 

"John, Just leave" Then she Said, "Just leave Call the pohce Call the pohce'" App 2214-20 

LuevmIa Hams called the AbbeVIlle Pohce Department at 12 04p m and spoke to 

Angela Patterson, a dIspatcher and supervIsor of commumcatIOns She asked for ImmedIate 

aSSIstance Patterson recalled, "She was extremely agItated, you could tell she was upset, a lot of 

emotIOn m her VOIce" App 2273-76 Patterson testIfied 

I heard somethmg hke [she] had laid the phone down or It was dIstant and away 
from her mouth and I heard [the caller] say, don't shoot that gun m here And I 
heard somethmg else m the background, some other VOIce, but I couldn't make It 
out and then she repeated, don't shoot that gun m here 

Hams was "excIted, demandmg, extremely upset" Patterson contmued, "After she Said that the 

second tIme, there was a small lull and then I heard a gunshot Probably four to five, SIX seconds 

[later], I heard another gunshot" Between the two gunshots, Patterson heard "absolutely 

nothmg" - no "VOIces," "scufflmg," or "fightmg" Patterson had already dIspatched officers to 

the cnme scene App 2278-80 WhIle the lme was stIll open at the cnme scene, Patterson 

receIved a call from Marcus, who was "very excIted, upset, to say the least He Said hIS 

mother had Just called hIm and that there was someone there WIth a gun" Shortly thereafter, at 
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12 05p m, LIeutenant New and Corporal Henderson amved at the scene App 2281-85 

Hughey's small chIld pomted the polIce to the 10catlOn of the two bodIes App 2358 

The forensIc eVIdence supported a burglary and two murders The stnke plate for the 

front door "was actually on the floor mSIde the threshold of the doorway," and the frame of 

the door was bent, mdlcatmg forced entry Just mSIde the door, there was a kmfe that appeared 

to have blood on It App 2482-90, 2494-96 A broken vase, knocked over chairs, and blood 

splatter revealed a struggle m the lIvmg area of the house Hughey shot a total of three tImes 

mSIde the house The first shot was m the bathroom before Hams called 911 Hughey reloaded 

the smgle-shot shotgun and the second shot, WhICh kIlled Hams, took place m the hallway where 

she was on the phone wIth 911 The telephone was off the hook and lymg on the floor near 

Hams' body Hughey reloaded, used force to push hIS way mto the bedroom where Jackson had 

retreated, and shot her m the face at close range App 2548-49 

After the murders, Hughey stole Jackson's car and raced to Anderson where he used an 

ATM machme to take money out of Jackson's bank account From there, he fled to hIS sIster, 

Glona Hamson's, house m Gamesville, Georgia After a standoff wIth the polIce and a SUICIde 

attempt, the polIce apprehended Hughey and returned hIm to AbbevIlle Hughey confessed to 

the kIllIngs, but tned to shIft the blame to Jackson App 2842-45, App 2869-76, App 2876-78 

InvestIgators found the murder-sUIcIde note that Hughey left on the front door of hIS 

house He had wntten, "As of thIS mornmg, I wIll be dead Love you all Please take care of 

my kIds John K" App 2390-93 

2) Hughey's Case III ChIef 

Dunng Hughey's case m chIef, tnal counsel presented a voluntary manslaughter defense 

However, theIr presentatlOn establIshed Hughey's motIve and revealed hIS plan to murder 
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Jackson and commIt SUICIde Hughey's testImony alone gave the Jurors enough InfOrmatIOn to 

dIsmISS manslaughter as a vIable defense, and Don Girndt, the defense's cnme scene expert, 

confirmed the murders could have occurred In the manner the state alleged 

Hughey's SIster, Glona Hamson, confirmed Hughey's confrontatIOn WIth Jackson and 

Adams Hamson testIfied that she had dnven Hughey to Jackson's grandmother's house to pIck 

up hIS chIldren on December 3rd When she got there, she saw Jackson and a man In the car She 

pulled Into the dnveway "Jackson got out and she met John and they were talkIng" Hamson 

demed Hughey hIt or pushed Jackson She heard Hughey say, "Never mInd" He "got back In 

the Jeep and he SaId, 'Come on, Glona, let's go '" She took hIm home and she returned to 

GaInesvIlle, GeorgIa App 3018-21 

Hughey admItted there was VIOlence In hIS relatIonshIp WIth Jackson He "would stIll 

hand her," and they slapped each other App 3081-83 He was not aware Jackson had been 

seeIng Adams SInce February 1995 The first tIme Hughey saw Adams was Sunday, December 

3, 1995, when Hughey had asked hIS SIster to take hIm to Jackson's grandmother's to get hIS 

kIds Hughey found Jackson and Adams slttmg mSlde a Mustang and he confronted Jackson He 

was hurt and admItted, "I'd had enough" App 3106-07 

When Hughey got back to hIS house, he called hIS frIend Chns Burton App 3107 

Burton testIfied that Hughey "was cryIng and was upset about somethIng" Hughey told Burton, 

"I can't take It no more" and asked hIm to "tell my SIsters and them I love them" and to "take 

care of my kids" App 2992-93 

Hughey wrote a SUICIde note App 3112 On cross-examInatIon, the SOlICItor questIoned 

Hughey about the note and, In partIcular, the "take care of my kIds" part The SOlICItor suggested 

the note was really a murder-sUIcIde note, "If she's gone and you're gone, you're really gOIng to 
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need somebody then, aren't you?" Hughey acknowledged, "I would Imagme somebody's gOIng 

to take care of them" App 3193 -3203 

Hughey acknowledged he had called around lookIng for Jackson on December 3rd and 

4th
, but demed dnvmg around lookmg for her 3 App 3110-20 He admItted he wanted to find 

out where she was staYIng the mght of December 3rd after he learned she was not at her 

grandmother's App 3193-3203 

On December 4, when he woke up, Hughey went to the Hams home on hIS brother's 

bIcycle He was not carrymg the shotgun He demed gOIng there to kIll Jackson and mamtaIned 

the true purpose of the tnp was "to take the car to Anderson" to have some work done on It 

App 3120-23 

Accordmg to Hughey, as they were prepanng to leave for Anderson, Hughey was 

"laughIng" about what had happened the day before and askIng Hams If Jackson had told her 

Jackson dId not want Hughey tellmg Hams theIr "busmess," but Hams wanted to know and 

mVIted the two InsIde, offenng Hughey some coffee App 3123-35 

They went mSIde and had some coffee, but Jackson "started gettmg mad" She wanted to 

know what was m Hughey's pocket because she thought he had hIS 9mm pIstol He answered, 

"ThInk what you want to" Hughey testIfied Jackson was argumg, but he was not, when Marcus 

Hams called App 3132 

Hughey testIfied he was gomg to tell Marcus about Jackson's affaIr, but when he started 

to the phone, "[S]he Just pushed me agaIn and I pushed her, I Said, 'Move out the way' And me 

and her Just got to fightmg" Jackson "threw the vase and [Hughey] blocked It WIth a chair" 

3 The Jury learned dunng the \sentencmg heanng testImony that was not true, App 3660-

67 
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Jackson threw a kmfe Hughey heard some dIshes rattle and he "looked up and she had the other 

kmfe" He pushed her back but she came at hIm agam wIth the kmfe Hughey dId not realIze 

eIther one of them was cut Jackson was taller than Hughey and outweIghed hIm by thIrty 

pounds Hughey claimed he was scared He testIfied, Jackson "was hollenng she was gomg to 

\ 

get me" Hughey thought Hams was down the hall and guessed she "was callIng the polIce" 

Jackson "stIll had a kmfe [Hughey] ran out the house" App 3125-40 

On dIrect, Garrett asked Hughey, "Why dIdn't you keep runnmg, John?" Hughey 

replIed, "I was mad She had a kmfe runmng after me, trymg to kIll me wIth a knIfe, and I ran 

out to the car and got the gun" Jackson was standmg "at the top of the steps wIth the knIfe and 

she stood there hollenng and cussmg [Hughey] out" There was a shell already m the gun 

Hughey addre~sed Jackson, showmg cool reflectIOn, tellmg her, "If you want to talk, let's talk 

You put the knIfe down, I'll put the gun down" Hughey walked towards her as she SpIt at hIm 

and tned to shut the door Hughey testIfied, "She tned to slam the door and I dId not lIke that," 

thereby establIshmg malIce m hIS own testImony Further, when on cross-exammatIOn the 

SohcItor asked why he dId not walk away, Hughey testIfied, "I was mad" App 3208-33 He 

Said they fought "sort ofhke tusshng" mSIde the front entrance and "[t]hat's when the [first] shot 
\ 

went off" App 3040-47 Hughey testIfied on cross-exammatIOn he dId not know why he fired 

I 
the first shot and claimed, "I wasn't trymg to shoot at her I wasn't trymg to kIll her or nothmg" 

App 3233-34 

On dIrect exammatIon, Hughey testIfied about what happened m the house 

I Just remember commg back up toward hke through the kItchen and everythmg 
then when I looked up and pulled agam, that's when MISS Luevmta was commg 
out the door and, you know, the hallway'S kmd of narrow All I remember Sheka 
when she was runmng down the hallway and somehow MISS Luevmta got hIt and 
she fell I was stIll commg down the hall 
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When 1 got m the back bedroom, me and Sheka was tusslIng for a mmute, and the 
next thmg 1 know, she was gomg one way and 1 shot agam 

Hughey claimed he was not trymg to shoot Hams, but he admItted he mtended to shoot Jackson 

Agam establIshmg malIce, Hughey admItted, "At the tIme, 1 was mad and 1 dIdn't know what 1 

was domg" App 3040-47 Hughey testIfied, "I made a mIstake when I shot LuevmIa she 

was Just m the wrong place at the wrong tIme" App 3151 On dIrect, Hughey never testIfied 

about reloadmg the smgle-shot shotgun before he kIlled Hams or reloadmg the weapon a second 

tIme before he killed Jackson 

Hughey's testImony on cross-exammatIon about the actual shootmgs was pathetIc He 

testIfied, "I tnpped over the chair and kmd of got focused I Just remember shootmg and MISS 

Luevima gettmg hIt" He went on to say he dId not remember too much after the first shot 

Hughey dId not know whether he shot at "her face or back" He demed heanng Hams say, 

"Don't you shoot that gun m thIS house" He dId not remember steppmg over Hams to get to 

Jackson m the bedroom, where he and Jackson "tussl[ed] over the gun" He said It happened so 

fast he dId not remember breakmg down the shotgun to put another shell m It, even though he 

would have had to do so m order to reload It In fact, he claimed he could not recall how the 

other two shotgun shells came mto hIS possessIOn or how they got mto the shotgun On redIrect, 

further establIshmg delIberatIOn, Garrett remforced that Hughey had to pIck up the shells wIth 

the shotgun App 3234-45 

Don Girndt was the defense's final WItness The tnal court qualIfied hIm as an expert m 

the areas of blood stams, firearms analysIs, and cnme scene analysIs Based on the gunshot 

patterns, the autopsy report, and the absence of blood on the barrel of the shotgun, GImdt 

belIeved the shots were from four feet or more, which, of course, negated any possIbIlIty that the 

shot to Jackson occurred dunng a struggle App 3253-64 
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On cross-eXamInatIOn, the solIcItor turned GIrndt Into an expert for the state's theory of 

how Hughey commItted the murders As the basIs of hIS OpInIOn that no burglary took place, 

GIrndt relIed on the three phone calls Hughey was already In the house, and there was no 

mentIOn of a break In GIrndt acknowledged Hams saId Hughey had a gun In the house He 

belIeved, however, that It would have taken some force to break the frame of the front door 

GIrndt testIfied, "There was an alternate explanatIOn, there was a struggle at the door I don't 

know what happened" GIrndt told Jones, "I am not argumg WIth your theory I'm Just saYIng 

there IS an alternate theory" (emphasIs added) GIrndt acknowledged the tIme frame of the 

phone calls establIshed Hughey was In the home at II 56a m WIth the shotgun GIrndt 

acknowledged the dIsplaced stnke plate In the bedroom door IndIcated someone had forced the 

door open at some POInt App 3298-3312 

When questIoned about the sequence of shots, GIrndt testIfied the first shot had probably 

been fired before Hams called the polIce department Based on the blood spatter, GIrndt thought 

Hams dropped the phone to defend herself GIrndt testIfied Hughey had to walk towards Hams 

and was about four feet from her, maybe a httle less, when he shot her After Hughey shot 

Hams, he would have had to reload and cock the shotgun before he kIlled Jackson AccordIng to 

GIrndt, that matched the dIspatcher heanng five seconds of sIlence before another shot Based 

on the blood spatter, GIrndt acknowledged Jackson was lIkely lYIng on the bed face down when 

Hughey shot her In the SIde of the head Hughey would have been to Jackson's nght Her head 

would have been near the bedspread He agaIn estImated the gun was four feet from her head 

App 3313-48 
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B EVIdence Presented at the peR Hearmg 

Dunng the peR heanng, defense counsel admItted the hopelessness of theIr voluntary 

manslaughter theory The declSlon to present a manslaughter defense was made before any real 

preparatIOn or InvestIgatIOn was done on the case and before theIr expert examIned the cnme 

scene to determIne the credIbIhty of Hughey's recollectIOn of the events Counsel recogmzed 

the hIgh probabIhty of ahenatIng the Jury wIth theIr declSlon to present the voluntary 

manslaughter defense, yet pursued It anyway, to Hughey's detnment 

Garrett testIfied that he focused on the facts of the cnme, after allegedly researchIng the 

law on voluntary manslaughter and transferred Intent Garrett claImed Hughey "was adamant he 

wasn't guIlty of burglary" App 4850-52 Garrett knew "[t]hat was an awful set of facts and 

cIrcumstances" HIS theory was that when Hughey "was IntendIng to commIt a manslaughter 

agaInst Ms Jackson, that Intent transferred to Ms Hams" App 4862-63 

TInsley testIfied Hughey had "some vanatIOns at tImes In hIS recollectIOn" Hughey 

ImtIally "was pretty faIrly Intent on defendIng the - the kIllIng of Ms Hams as beIng 

umntentIOnal," and the defense for kIllIng Ms Jackson was "along the hnes of voluntary 

manslaughter" and "even went to the POInt of self defense In the early - early meetIngs" App 

5117 -19 TInsley explaIned the guIlt/InnOCence phase defense was to "reduce the number of 

aggravatIng cIrcumstances" App 5134 AccordIng to TInsley, "there wasn't a burglary" 

Rather, Hughey "was an InVItee" App 4728 See also App 4662-72 

The declSlon to present a manslaughter defense was made early and never changed 

TInsley thought the deCISIOn to present thIS defense was made by the tIme of the March 6, 1997, 

meetIng WIth Hughey's relatIves App 5165-67 At that pOInt, tnal counsel had not yet retaIned 

Don GImdt to be the cnme scene expert and PaIge Tarr to be the mItIgatIOn InvestIgator Garrett 
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met wIth GIrndt the week before tnal and realIzed GIrndt's opmIOn dIffered from Hughey's 

account of the facts App 4949, 4951-52 Regardmg Hughey's account of kIllmg Jackson, 

GIrndt's "posItIon was It wasn't probable" App 4955-57 Tmsley went to the traIler wIth 

GIrndt and was also aware "there were some dIfferences" between what Hughey saId about the 

cnme and GIrndt's opmIOn of what happened App 4724-27 

Gomg mto the tnal wIth thIS knowledge of the facts, Garrett knew the voluntary 

manslaughter defense was unlIkely to succeed "It would be a long shot" App 4850, 4861, 

4900, 4952 He consIdered It "a dangerous strategy" App 4904 He summanzed 

Well, I mean, you had two dead people, you had a shotgun, a breach loaded 
shotgun that had to be reloaded agam, you got two babIes crawlmg over the bram 
matter of theIr mother, you've got a fellow who attempted to kIll hImself after 
that I mean, the facts are Just homfic It was a homfic fact pattern to try to deal 
wIth 

Garrett recognIzed that reloadmg the shotgun could be consIdered malIce aforethought, 

Hams dId not do anythmg to provoke Hughey, and Hughey gomg outsIde to get the shotgun was 

a sufficIent coolIng off penod Garrett belIeved he had formed malIce aforethought by the tIme 

he reloaded the shotgun, chased Jackson mto the master bedroom, and kIlled her App 4861-69, 

4887 Thus, the manslaughter defense as to Jackson was not supported by the facts 

Further, Garrett knew the voluntary manslaughter defense would lIkely alIenate the 

Jurors He testIfied 

I told Robert that the good lIkelIhood If [Hughey was convIcted of murder] that 
my partICIpatIOn really at that pomt dIdn't need to be out front It needed to be 
more behmd the scenes at that pomt m tIme because the JUry had rejected my­
my presentatIOn of eVIdence for John 

Garrett recognIzed he would lose credIbIlIty wIth the Jurors If they rejected the manslaughter 

defense App 4869 "One person would probably be burned If the JUry verdIct came back 

negatIve" App 4880 At the same tIme, Garrett recognIzed the Jurors would aSSOCIate hIm wIth 
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Tmsley because the two were trymg the case together and sIttmg at the same table wIth Hughey 

App 4952-54 And, of course, the Jurors would assocIate both wIth Hughey's mcredible 

testimony gIven based on theIr advIce and m support of theIr "useless charade" m the tnal 

Nlxon, 543 U S at 192 

Tmsley, lIkewIse, had some concerns about presentmg the voluntary manslaughter 

defense "You've got to be careful m a case lIke thIS not to alIenate your basIcally sentencmg 

JUry m phase one" When asked about the strength of the defense, Tmsley knew "It was a 

stretch" He was fully aware If the manslaughter defense dId not work, then the nsk was 

alIenatmg the Jurors Tmsley "could have seen takmg a dIfferent approach" He explamed, "I 

guess the word you use IS punt It's a football expressIOn 

defense of the - of the murder charge" App 4732 

It's to more or less punt on the 

Nonetheless, even though Girndt dIsagreed wIth Hughey's account of the events, counsel 

knew Hughey had an "mabilIty to recall events of [the] cnme" and supplIed "false details" about 

the cnme, App 5167-71, ApplIcant's Ex 20, App 5286, and there was a nsk of alIenatmg the 

Jury, counsel chose to present thIS mcredible defense 

Counsel's conduct dId alIenate the Jurors After the tnal was over, Yungman documented 

hIS observations about the Jurors dunng the penalty phase "[A]fter observmg the Jury, 1 don't 

thmk they wanted to hear anythmg myself or Dr Evans had to say by way of explammg the 

reasons for Mr Hughey's behavIOr" ApplIcant's Ex 13, App 5268 

C Trial Counsel's IneffectIveness 

Tnal counsel clearly proVIded meffectIve assIstance to John Hughey and faIled hIm 

mIserably by Ignonng A B A standards for capItal lawyers and presentmg alIenatmg and 

mIsmformed theones to the Jury See Counczl supra Tmsley and Garrett faIled to conduct a 
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tImely and thorough InvestIgatIOn of the state's gUIlt phase eVIdence and opted to present a sham 

of a defense that was legally and factually unsound TheIr theory of the case alIenated Hughey's 

sentencIng jury, all but ensunng a death sentence 

1) FaIlure to Investigate 

Tnal counsel In capItal cases are reqUIred to conduct an ImmedIate and expedItIous 

InvestIgatIOn of the state's gUIlt phase eVIdence 1989 GUIdelIne 11 4 1 (A) That dId not happen 

In Hughey's case Counsel settled on the voluntary manslaughter defense wIthout havIng vIsIted 

the cnme scene and wIthout even consultIng wIth the defense expert, who was hIred only after 

thIS decIsIOn was made Garrett dId not even meet wIth GIrndt untIl October 6 - 10, 1997, the 

week before tnal App 4954-55, ApplIcant's Ex 24, App 5298 See e g Richey v Bradshaw, 

498 F 3d 344, 362 (6th Or 2007) ("[T]he mere hmng of an expert IS meamngless If counsel does 

not consult wIth that expert to make an Informed deCISIOn about whether a partIcular defense IS 

VIable") Even after GIrndt dIsputed the defense theory, counsel refused to alter the defense and 

proceeded to tnal WIth a defense they knew would not succeed and was Indeed demolIshed by 

the defendant and the defense expert See Ingle v State, 348 S C 467, 560 S E 2d 401 (2002) 

(counsel IneffectIve In cnmInal sexual conduct case for callIng the mother of the alleged vIctIm 

to testIfy WIthout IntervIeWIng her, even though her damagIng testImony was also presented In 

rebuttal by the state, the prejUdICe of thIS testImony was heIghtened because "It came as part of 

what was supposed to be petItIOner's defense"), Awkal v Mztchell, 559 F 3d 456, 467 (6th Or 

2009) ("The jury could not senously consIder or accept [the defendant's] assertIOn that he was 

not guIlty by reason of Insamty after [hIS] own attorneys had gIven them a WItness who 

uneqUIvocally stated that thIS defense was not applIcable to [hIm]"), Johnson v Bagley, 544 F 3d 
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592, 605 (6th Clr 2008) ("[I]t IS unreasonable, after an mcomplete mvestIgatIOn, to put an expert 

on the stand who wIll 'dIrectly contradIct [] the sole defense theory"') 

Tnal counsel has a duty to "seek a theory that wIll be effectIve through both phases" of 

tnal 1989 GUIdelme 11 7 1 In addItIon to knowmg the voluntary manslaughter defense was 

not lIkely to work, tnal counsel was aware such a defense mIght alIenate the Jurors Nonetheless, 

they proceeded wIth the defense, descnbed aptly by the state m PCR, as relymg on the "hope to 

have the luck of a lawless deCISIon-maker," State's Preheanng Bnef 18, App 4587, and 

succeeded only m alIenatmg the Jurors See e g Damels v Woodford, 428 F 3d 1181, 1210 (9th 

Clf 2005) (Counsel meffectIve m capItal sentencmg, m part, for presentmg an ImplausIble tnal 

phase defense, WIth the result that the defendant, m sentencmg, "faced a Jury that could only be 

profoundly annoyed by thIS ludICrous defense m the face of overwhelmmg eVIdence of 

culpabIlIty") 

At tnal, however, the state, m ItS arguments to the JUry, pomted out that the defense was 

essentIally blammg Jackson "[T]hey contmue to attack her today" App 3391 See e g State 

v Hoffman, 768 So 2d 542, 576 (La 2000) (b1ammg the murder VIctIm m a capItal case IS "an 

offenSIve argument to the JUry") The state also mocked the defense argument that Hams was m 

the wrong place at the wrong tIme when she was m her own home when she was shot Id The 

state also pomted out that, even If the Jury belIeved Hughey's testImony, he was stIll guIlty of 

murder App 3394 At bottom, the state cntIclzed the "audacIOus" defense argument askmg for 

manslaughter conVIctIons based on the eVIdence m thIS case App 3411 See Turpm v 

Chrzstensen, 497 S E 2d 216,227 (Ga 1998) (prejUdICe found m capItal sentencmg where the 

prosecutor "remmded the Jury that [the] mam tnal defense had been a VICIOUS, wholly 

unsupported attack on the dead VIctIm's character"), Commonwealth v Alvarez, 740 N E 2d 610, 
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618 (Mass 2000) (holdmg that prejUdICe IS clearly establIshed "[ w ]here, as here, the very matter 

as to whIch defense counsel has been meffectIve becomes one of the lInchpms of the 

prosecutor's closmg") 

2) The facts and law dId not support a voluntary manslaughter defense 

In South Carolma, voluntary manslaughter reqUIres a kIllmg to be commItted m a 

"sudden heat of passIOn upon sufficIent legal provocatIOn" State v Wharton, 381 S C 209, 

214, 672 S E 2d 786, 788 If a sufficIent coolIng off penod has passed after the provocatIOn, 

then the defendant cannot establIsh a sudden heat of paSSIOn Hughey's kIllmg of Jackson could 

not have been voluntary manslaughter because, as Hughey hImself testified, there was a 

sufficIent coo1mg off penod and because Jackson was exercIsmg a legal nght to defend herself 

\ 

Hughey's kIllIng of Harns could not be voluntary manslaughter because South Carolma reqUIres 

the provocatIOn to come from an act of the VIctim and not an mnocent thIrd person Tnal 

counsel erroneously beheved Hughey's mtent could be transferred from one VIctim to the other 

VIctim even though thIS concept has never been recognIzed by the South Carolma Supreme 

Court Wharton 

a) CoolIng Off Penod 

As a matter oflaw, there was a coolmg offpenod A time penod as short as three to five 

mmutes can constitute a coolmg off penod that ehmmates the pOSSIbIlIty of voluntary 

manslaughter as a charge as a matter of law State v Cole, 338 S C 97, 525 S E 2d 511 (2000) 

In Cole, the VIctim, who had preVIOusly attacked the defendant, m the defendant s home, left 

only to be followed by the defendant three to five mmutes later and shot to death Those few 

mmutes were enough for a coohng off penod Ten mmutes has also been found to be a suffiCIent 

coolmg offpenod to ehmmate voluntary manslaughter State v Plltman, 373 S C 527,576,647 
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S E 2d 144, 176 (2007) In Patman, the defendant was twelve years old and killed hIS 

grandparents as they slept after one of them had paddled hIm That ensumg ten mmute penod, 

where the defendant obtamed hIS shotgun and entered the vIctIms' bedroom, was the reqUIsIte 

coolmg off penod m WhICh defendant lost hIS nght to a voluntary manslaughter charge In both 

Cole and Plttman, the Court found that these seemmgly short tIme spans are enough to dIspel 

voluntary manslaughter as a matter of law If there has been any tIme for cool reflectIOn, then 

there can be no "sudden heat of paSSIOn," even Ifthere was mitIally suffiCIent legal provocatIOn 

An attempt to defuse a SItuatIOn has also been deemed by the Court to be a penod of cool 

reflectIOn State v Walker 324 S C 257, 261, 478 S E 2d 280, 282 (1996) In Walker, the 

defendant asked the VIctIm to calm down and attempted to de-escalate the SItuatIOn The Court 

held thIS was clearly a SItuatIOn where a charge of voluntary manslaughter was not warranted 

In thIS case, there clearly was a coolmg offpenod As Garrett stated m hIS opemng "[t]he 

tIme lIne IS very crucIal" He contended "[I]t'S not murder but mstead It'S manslaughter [that] 

occurred withm thIrty seconds m the heat of paSSIOn and after legal provocatIOn" App 2199, 

2205 Through Marcus Hams (the very first WItness), however, It was clear that Hughey was m 

the home WIth a gun at 11 56 a m The first shot apparently happened, Just before 12 04 pm 

when Hams called 911 

GImdt, the defense's own expert also recognIzed the coolmg off penod and descnbed 

the delIberate nature of the kIllIngs He accepted the State's tIme chronology In addItIon to the 

objectIve eVIdence, Hughey's own testImony was that Jackson assaulted hIm and he eXIted the 

house to get the gun After he had the gun, he told her "If you want to talk, let's talk You put 

~ 

the kmfe down, I'll put the gun down" ThIS statement represents cool reflectIOn and 

delIberatIOn, as It mdicates an attempt by the defendant to calm down the VIctIm and de-escalate 
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the sItuatIOn, Just as In Walker, 324 SCat 261, 478 S E 2d at 282 When Jackson tned to 

retreat, Hughey admItted, "She tned to slam the door and I dId not lIke that" Thus, he re-entered 

wIth the gun after he had tIme to reflect and Jackson had dIscontInued any possIble provocatIOn 

Hughey also clearly had the abIlIty to leave at that POInt HIS bIcycle was there Jackson 

was not purSUIng hIm and she dId not have a gun When a means of escapIng a hostIle sItuatIOn 

IS aVaIlable and the defendant chooses to kIll the vIctIm Instead of escapIng, there IS nothIng to 

warrant a findIng of voluntary manslaughter State v Byrd, 323 S C 319,323,474 S E 2d 430, 

433 (1996) 

b) SufficIent Legal ProvocatIon 

Even If a defendant IS actIng In a sudden heat of paSSIOn, for voluntary manslaughter to 

be warranted, the kIllIng must be done upon sufficIent legal provocatIon "The exerCIse of a 

legal nght, no matter how offenSIve to another, IS never In law deemed a provocatIOn suffiCIent 

to JustIfy or mitIgate an act of vIOlence" State v Norns, 253 S C 31, 39, 168 S E 2d 564, 567 

(1969) In Norns, the appellant unjustIfiably attacked hIS lIve-In gIrlfnend When her father 

Intervened to defend hIS daughter, Noms shot and kIlled hIm Because the father was exerclSlng 

a legal nght, defense of others, the tnal court properly dId not charge voluntary manslaughter 

See also State v !vey, 325 S C 137,481 S E 2d 125 (1997), State v Franklm, 310 S C 122,425 

S E 2d 758 (Ct App 1992), overruled on other ground by Bnghtman v State, 336 S C 348, 

352,520 S E 2d 614, 616 (1999) 

A fight alone IS not enough to constItute sufficIent legal provocatIon Cole, supra In 
\ 

Cole, the VIctIm assaulted the defendant's fnend and then fought tWIce WIth the defendant 

hImself The defendant was pulled off the VIctIm, who then left the defendant's home At that 

pOInt, the defendant got hIS gun, followed the VIctIm outsIde the house, and shot hIm dead The 
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South Carolma Supreme Court held "these facts [do not] constItute sufficIent legal provocatIOn 

for voluntary manslaughter" Id at 102, 525 S E 2d at 513 

Accordmg to hIS own testImony, Hughey wanted Jackson to thmk he had hIS 9mm pIstol 

m hIS pocket Allowmg Jackson to thmk thIS had only one purpose to fnghten her In addItIon, 

Tmsley admItted Hughey told hIm he brought the gun to Hams' home as a way to mtImIdate 

Jackson m retalIatIon for her relatIOnshIp wIth another man EIther way, from Jackson's pomt of 

VIew Hughey was angry wIth her over the other man, he had threatened to kIll her the day before, 

he had a gun wIth hIm, and her two young chIldren were present m the house In lIght of these 

facts, any actIons she took to protect herself and her chIldren were JustIfied as defense of herself 

and defense of others 

c) Transferred mtent 

Tnal counsel's manslaughter defense was based on the doctnne of transferred mtent 

App 5666 They faIled to recogmze that South Carolma law reqUIres the provocatIOn to come 

from an act of the VIctIm and not an Innocent thIrd party WhIle thIS Court has recogmzed the 

doctnne of transferred mtent when the Issue IS transfemng malIce from the mtended VIctIm to 

the unmtended vICtIm,4 "[t]he applIcabIlIty of the doctnne of transferred mtent to voluntary 

4 The doctnne of transferred mtent has sustamed conVIctIons for the murder of an 
umntended VIctIm State v Gandy, 283 S C 571, 324 S E 2d 65 (1984) (affirmmg murder 
conVIctIOn where defendant, mtendmg to kIll one man, shot through a closed door, and mstead 
kIlled an unmtended VIctIm mstead), overruled on other grounds by State v Lowry 315 S C 
396, 434 S E 2d 272 (1993), State v Horne, 282 S C 444, 319 S E 2d 703 (1984) (expandmg the 
common law to allow murder prosecutIon when person attacks a pregnant woman wIth malIce 
and kIlls a vIable fetus by mIstake), State v Heyward, 197 S C 371, 15 S E 2d 669 (1941) 
(affirmmg conVIctIon of murder for mIstakenly kIllmg a polIce officer who appellant belIeved to 
be another person who had threatened appellant), State v Kennedy, 85 S C 146,67 S E 2d 152 
(1910) (affirmmg conVIctIon of accessory before the fact of murder when unmtended VIctIm 
kIlled by mIstake), State v Smzth, 33 S C L 77, 1847 WL 2220 (1847) (affirmmg murder 
conVIctIon for shootmg at man ndmg a horse (WIth the mtent the horse throw the nder) but 
kIlhng another umntended VIctIm mstead) Also, thIS Court has apphed the doctnne of 
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manslaughter cases where the defendant kIlls an umntended vIctim upon sufficIent legal 

provocatlOn commItted by a thIrd party remams an unsettled Issue m South Carolma" Wharton 

381 SCat 215, 672 S E 2d at 789 Hughey's counsel faIled to recognIze thIS legal pnnclple, 

mstead pursumg transferred mtent m voluntary manslaughter as If It was a matter of law m South 

Carohna There IS no eVIdence m the record of any provocatlOn by Hams to warrant a voluntary 

manslaughter charge m her kIllmg Nonetheless, defense counsel went headlong mto argumg 

that any provocatlOn on the part of Jackson to pOSSIbly ment a reduction of the charge transferred 

mto provocation on the part of Hams ThIs "transferred provocation" IS not vIable under South 

Carolma law 

ThIs Court has consIstently held that the provocatlOn must come from the actual vIctim 

State v Patman, 373 S C 527,647 S E 2d 144 (2007) ("Even assummg that Appellant IS entitled 

to a findmg of suffiCIent legal provocation as related to the death of Appellant's grandfather, 

Appellant has not shown any suffiCIent legal provocatlOn WhICh would entitle hIm to the 

voluntary manslaughter charge as apphed to the death of hIS grandmother "), State v Chzlders, 

373 S C 367, 373, 645 S E 2d 233,236 (2007) ("The overt act that produces the sudden heat of 

passlOn must be made by the vIctIm "),5 State v Locklazr, 341 S C 352, 535 S E 2d 420 (2000) 

("South Carohna has not recognIzed suffiCIent legal provocatlOn from a thIrd party that can be 

transferred to the vIctim "), State v Tucker, 324 S C 155, 478 S E 2d 260 (1996) ("The 

provocation [for voluntary manslaughter] must come from some act of or related to the vIctim m 

transferred mtent to sustam a conVIction for assault and battery WIth mtent to kIll m a case where 
the appellant shot and mJured an umntended vIctim m the process of shootmg and kllhng the 
mtended vIctim State v Fennell, 340 S C 266,531 S E 2d 512 (2000) 

5 Chzldress was a plurahty opmlOn ChIef JustIce Toal, concumng m result only, noted, 
"The concept of transferred mtent has httle relevance to the outcome of the mstant case" 373 
SCat 374, 645 S E 2d at 237 In a dIssent Jomed by Justice Moore, JustIce Plelcones beheved 
Chzlders "represents a claSSIC claim of transferred mtent" 373 SCat 377,645 S E 2d at 238 
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order to constItute sufficIent legal provocatIOn "), and State v Franklzn, 310 S C 122, 425 

S E 2d 758 (Ct App 1992), overruled on other ground by Bnghtman v State, 520 S E 2d 614, 

616, 336 S C 348, 352 (1999) (The stepmother was down the hallway, m the kItchen, when 

FranklIn shot hIS father She dId not pose any threat to Franklm The Court held "there was no 

eVIdence of legal provocatIOn" by the stepmother) 

Although mvolvmg only one murder, Harns v State, 354 S C 382, 581 S E 2d 154 

(2003), rejected the strategy advanced by tnal counsel m Hughey's case Hams claimed he 

amved at hIS sIster's house, whIch IS also where hIS gIrlfnend was at the tIme Hams asked hIS 

gIrlfnend to go to dInner, but she refused and they struggled When the struggle was over, the 

gIrlfnend ran m the dIrectIon of her ex-husband, who was there to get a refngerator Hams 

testIfied the ex-husband "was holdmg a refngerator grate as If to threaten" hIm 354 SCat 387, 

581 S E 2d at 156 Accordmg to Hams, "he then fired three 'wIld shots' m the dIrectIOn of [the 

ex-husband] to keep [the ex-husband] from advancmg wIth the refngerator grate, and [Hams's 

gIrlfnend] ran m between the two men and was hIt by one of the bullets" Id Relymg on Tucker 

and Locklazr, a maJonty of the Supreme Court6 reIterated "SufficIent provocatIOn necessary to 

JustIfy a voluntary manslaughter charge must come from the vlctlm and not be transferred from a 

thlrd-party to the vlctlm" Id (emphasIs ongmal) Accordmgly, "smce [Hams] put forth no 

eVIdence that [the deceased] provoked hIm, he cannot prove hIS entItlement to a charge on 

voluntary manslaughter" Id 

6 ChIef JustIce Toal delIvered the opmIOn of the Court JustIces Burnett and Waller 
concurred JustIce Pieicones concurred m result only JustIce Moore dId not partIcIpate 
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3) It was not reasonable for tnal counsel to belIeve the Jurors would acqUIt of burglary 
and larceny 

The PCR court found "the tnal strategy was to keep that case from bemg a death elIgIble 

case by presentmg eVIdence that would entItle [Hughey] to an mstructIOn on manslaughter" The 

PCR court then found tnal counsel effectIve m presentmg thIS defense PCR Order 3, App 

5924 As dIscussed m SectIOn I(C)(2), supra, tnal counsel's deCISIOn to present thIS defense was 

mfluenced by errors of law, and reasonable counsel would never have pursued thIS defense 

AddItIonally, for thIS defense to work, the Jurors would also have to acqUIt Hughey of burglary 

and larceny The PCR court dId not consIder the overwhe1mmg eVIdence to support those 

convIctIOns 

In short, whIle counsel had a strategy, It was an unreasonable one and, therefore, deficIent 

conduct Even If Hughey mItIally entered Hams' home as an mVItee, he lost that status once he 

went outsIde to the car to get the gun Hughey testIfied Jackson tned to close the door m hIS face 

but he went mSIde anyway App 3141-43, 3230-31 At that pomt, Hughey dId not have 

permIssIOn to be m Hams' home Tnal counsel defended the burglary based on eVIdence of 

pnor damage to the front door App 3267, 3272-74 It was not reasonable to belIeve the Jurors 

would conclude there was not a burglary because of the damaged front door frame and the stnke 

plate lymg on the floor ThIS ObVIOUS eVIdence of forced entry was confirmed by Mack Hams 

testIfymg about the condItIon of the door before and after the cnmes, the observatIOns of 

AbbevIlle PolIce Officer Barry New as he entered the house to mvestIgate, the forensIc cnme 

scene mvestIgatIOn of SLED Agent DaVId Black, the photographs the state mtroduced mto 

eVIdence, and defense expert Don GIrndt acknowledgmg It "took some force to break the [front] 

door frame" App 2482-85,2907,2354-55,3303, State's Tr Exs 19,20 
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ThIS defense also overlooked two Important legal pnncipies FIrst, burglary reqUIres 

entry WIthout permIssIOn Forced entry IS not reqUIred S C Code §§16-11-311 through 16-11-

313, State v Kornahrens, 290 S C 281, 350 S E 2d 180 (1986) ("The cnme of burglary no 

longer reqUIres proof of a breakmg "), State v Cross, 323 S C 41, 448 S E 2d 569 (Ct App 

1994) ("FIrst degree burglary reqUIres the entry of a dwelhng WIthout consent WIth the mtent to 

commIt a cnme therem, as well as the eXIstence of an aggravatmg CIrcumstance "), Second, "In 

a burglary tnal, the defendant's actIons after he entered the house can be eVIdence used to 

determme If he had the mtent to commIt a cnme at the tIme of entry" State v Pmckney, 339 

S C 346, 349, 529 S E 2d 526, 528 (2000) 

LIkeWIse, It was not reasonable for tnal counsel to beheve the Jurors would acqUIt 

Hughey of larceny WhIle South Carohna generally recognIzes a person cannot be guIlty of 

takmg hIS own property, State v Jackson, 315 S C 219,433 S E 2d 19 (Ct App 1993), dIfferent 

consIderatIOns eXIst when there IS eVIdence of Jomt ownershIp "'OwnershIp,' for the purposes 

of a statute definmg the cnme of robbery, does not reqUIre that the owner have an mdependent 

nght of posseSSIOn but only that he or she has a possessory nght whIch, however lImIted or 

contmgent, IS supenor to that of the defendant" Am Jur Robbery § 16 OwnershIp "DespIte the 

fact that defendants were arguably co-owners of the property they were alleged to have 

misappropnated, the courts upheld theft or cnmmal mIschIef conVIctIOns agamst them on 

findmgs that the misappropnated Items were 'property of another ", 19 A L R 5th §7a Co-owned 

property - Held "property of another" South Carolma has long recognIzed thIS pnnciple E g 

State v Gay, 1 HIll (SC) 364, 19 S C L 364 (Ct App 1833) ("One who IS entItled to receIve a 

share of the crop, for hIS servIces may commIt larceny m stealIng a part of the gathered 

crop") See also State v Smgley, Shearouse Adv Sheet No 12, (S C S Ct Op No 26954) 
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(FIled Apnl 4, 2011) ("ownershIp does not preclude a burglary convIctIon as a matter of law" 

when the defendant does not have a possessory Interest In the home) 

D Summary 

What IS Important IS that tnal counsel's declSlon to rely on the voluntary manslaughter 

defense was not plausIble under the facts of Hughey's case or the law "[C]ounsel made no 

tactIcal 'chOIce,' unless a fmlure to become Informed of the law affectIng hIS clIent can be so 

consIdered" Luchenburg v Smzth, 79 F 3d 388, 392-93 (4th Or 1996) See also Unzted States 

v Mooney, 497 F 3d 397, 404 (4th Clr 2007) ("Counsel's erroneous legal advIce resulted from a 

fmlure to conduct the necessary legal InvestigatIOn Counsel In cnmInal cases are charged wIth 

the responsIbIlIty of conductIng 'approprzate mvestzgatlOns both factual and legal,' to 

determIne If matters of defense can be developed"), Padgett v State, 324 S C 22, 484 S E 2d 

101 (1997) (counsel IneffectIve for fmlIng to object to first-degree burglary IndIctment whIch 

alleged burglary of dwellIng, but the eVIdence revealed that the only bUildIng on the property 

was a bam, not valId strategy where "It appears counsel dId not recognIze a dIstinctIOn between 

RIchardson's bam and a dwelhng for first degree burglary purposes") 

Had tnal counsel conceded gUilt, the result would have been dIfferent Tnal counsel 

would not have ahenated the Jurors by presentIng the voluntary manslaughter defense SInce thIS 

ahenated Jury was the same one used dunng sentencIng, John Kennedy Hughey was prejudIced 

by hIS counsel's IneffectIve aSSIstance Therefore, the PCR Court should have ordered a new 

sentencIng heanng on thIS Issue alone In the alternatIve, as dIscussed In SectIOn III, mfra, the 

PCR Court should have ordered a new sentencIng heanng due to the cumulative prejUdICe of 

counsel's defiCIent conduct 
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II 

Tnal counsel was meffectIve for faIlmg to adequately mvestIgate, develop, and present 
nntigatIon eVIdence, mcludmg, but not IInnted to, eVIdence of Hughey's adaptabIlIty to 
confinement and eVIdence supportmg the statutory nntIgatmg CIrcumstance that the 
capacIty of the defendant to apprecIate the cnnnnabty of hIS conduct or to conform hIS 
conduct to the reqUIrements of law was substantIally ImpaIred The PCR Court erred m 
findmg that strategIc decIsIons accounted for these faIlures 

In findmg tnal counsel to be effectIve m presentmg mItIgatIon eVIdence, the PCR court 

held that faIlure to present eVIdence of adaptabIlIty was a strategIc deCISIOn and that tnal counsel 

had otherwIse "put mto eVIdence a thoughtful and thorough case m mItIgatIOn considenng 

vanous themes and presentatIons" PCR Order 4-5, App 5925-26 

In makmg thIS conclUSIOn, the Court overlooked that tnal counsel faIled to conduct an 

adequate mvestIgatIOn and neglected to present addItIonal compellIng mitIgatmg eVIdence that 

was readIly aVaIlable at the tIme of tnal Had tnal counsel performed the proper mItIgatIOn 

mvestIgatIOn and presented the aVaIlable eVIdence, the Jury would have heard the followmg 

1) Hughey was hIghly adaptable to mcarceratIOn, based on hIS pnor detentIons 
and hIS mental Illness, and 

2) Hughey's mental Illnesses caused hIS capaCIty to conform hIS conduct to the 
reqUIrements of the law to be substantIally ImpaIred at the tIme of the 
mCIdent 

Had the Jurors heard thIS aVaIlable mItIgatIOn eVIdence, the result would have been 

dIfferent The Jurors would have recommended lIfe sentences 

A What the Jury heard at tnal 

1) State's eVIdence m aggravatIOn 

The state's eVIdence from the first phase of the tnal was mcorporated mto sentencmg and 

It supported the Jury findmg three aggravatmg CIrcumstances the murders were commItted 

dunng the commISSIOn of a burglary, the murders were commItted dunng the commISSIOn of 
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larceny whIle armed wIth a deadly weapon, and two or more persons were murdered by the 

defendant by one act or pursuant to one scheme or course of conduct App 4072-74 

The state focused on the nature of the mJunes to Jackson and Hams by presentmg 

addItIonal photographs of the bodIes and addItIonal testImony about the pamfulness of Jackson's 

mJunes pnor to bemg shot App 3622-58 The state then presented vIctIm Impact testImony 

from Jackson's grandmother and mother, who were left to care for Jackson and Hughey's 

chIldren The state concluded WIth vIctIm Impact testImony from Hams' sons and husband 

Marcus Hams focused specIfically on Hughey's testImony from the tnal 

But thIS IS truly, truly been a bIg devastatIOn to my lIfe You know, John caused 
us a lot of sorrow - a lot of people sorrow and sIttmg here gIVmg thIS testImony 
and John she was m the wrong place at the wrong tIme m her own home 
That's tough to hear She was m her own home 

App 3728-31 Anthony Hams, Marcus' brother, added that Hams looked after Hughey when 

hIS mother dIed App 3734-41 Mack Hams, LuevmIa's husband, concluded by saymg that 

even though LueVIma was a forglVmg woman, she would not forgIve Hughey for what he dId to 

her and Jackson App 3753-56 

2) Defense eVIdence III nutIgatlOn 

The defense presented testImony from several of Hughey's famIly members and frIends 

as well as Jeff Yungman and Dr Evans The famIly member testImony establIshed that 

Hughey's mother, Dolly May, had three chIldren WIth a whIte man named Alan Carlyle, App 

3769-71, and then mamed and had chIldren WIth her second husband, John Henry Hughey, also 

known as Bozo He was Hughey's father Bozo was an abUSIve alcoholIc and when he drank, 

"he was mean, VIOlent" App 3837-39 He especIally hated Carlyle'S chIldren, because they 

were not hIS, and would beat them, WIthhold food from them, and run them out of the house WIth 

a gun App 3775-81 
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Anthony WIlson, Hughey's half-sIster, IdentIfied the weapon Hughey used to kIll Jackson 

and Hams as a gun Bozo gave Hughey when he was a boy Bozo had used that same gun to 

shoot at WIlson one tIme, after she caught hIm wIth another woman and he got angry, he 

threatened to kIll her Hughey wItnessed the entire mCIdent App 3789-91 WIlson 

charactenzed Hughey's chIldhood as abUSIve, saymg, "[h]e has had a hard lIfe I mean, he saw 

a lot of temble thmgs that hIS father dId, you know" App 3792 Glona Hamson, another one of 

Bozo's chIldren, recalled 

I remember when we were staymg on the Old GreenvIlle HIghway we was lIvmg 
m a mobIle home, and [Bozo] got hIS nfle - at that time he got hIS nfle And he 
got It and he Just started shootmg Up m the ceIlmg And hIm and mama got m a 
fight and he shot agam And we ran and got Ms Ashcraft to call the polIce for us 

App 3858-59 

In addItIon to the "hard lIfe," Hughey expenenced a number of head traumas as a chIld, 

the most senous of whIch occurred when Hughey was only four or five years old Bozo, drunk 

and angry, got m the car to leave and Hughey clImbed m wIth hIm When Bozo threw the car m 

reverse, Hughey fell out and the top of hIS head was cut open by the bottom of the car door HIS 

skull was VIsIble, App 3777-78, and It was "touch and go" for about two days, App 3840 After 

thIS mCIdent, Hughey frequently suffered migrame headaches and blackouts 7 App 3785,3863 

Hughey's pnmary emotIonal attachment and support through all of thIS was hIS mother 

App 3786-87 He lIved WIth her untIl she was hIt and kIlled by a drunk dnver App 3782 

After her death, Hughey seemed to lose hIS mmd and walked the streets He drank more App 

3784-85 He became Isolated and lost mterest m takmg care of hImself He dId strange thmgs 

7 Hughey also suffered a head mJury when he wrecked a pulpwood truck, App 3779-80, 
after he had huffed gasolme fumes, App 3861-62 He was also hIt m the head WIth a golf club, 
hIt m the head fallIng off a tractor, and had head mJunes from motor vehIcle aCCIdents App 
3779-80, 3861-62 
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lIke "wnt[mg] thmgs on the mirrors at the house" about hIS mother, such as "[t]he day she was 

born, the day she dIed, that he love[ d] her" He would also tell hIS sister that he would hear 

thmgs m the house App 3787-88 He was not "the same John he used to be" While hIS sisters, 

Anthony and Ruby, got counselIng after Dolly May's death, Hughey did not seek any such help 

He became withdrawn App 3869-72 

JeffYungman, the socIal worker, also testified 8 He found that Hughey suffered at least 

SIX different head traumas between 1973 and the mCIdent date App 3906 He started huffing 

gas between ages SIX and eight and thIS lasted for about a year or two App 3908-09,3916 HIS 

low average IQ of 80, combmed with hIS father's abuse could have led to low self-esteem App 

3909-11 

Yungman told the Jury, "It was faIrly eVident that Mr Hughey's temperament, demeanor, 

actIOns and decIsIOn makmg power, everythmg changes remarkably once hIS mother passed 

away or was killed, actually" App 3912 Yungman saw Hughey's behaVIOrs after Dolly May's 

death as bemg consistent With a dIagnosIs of Post-TraumatIc Stress Disorder ("PTSD"), App 

3913 

He went on to explam that "when m a stressful SItuatIOn, what [Hughey] reverted to was 

the behaVIOrs he saw growmg up as a chIld, whIch was VIOlent behaVIOr on the part of hIS 

father" App 3923 

On cross-exammatIOn, the SolIcitor elIcited testImony that Yungman had been contacted 

by the defense to become mvolved m the case only three weeks to a month earlIer and perhaps 

may have been relymg on mcomplete or maccurate mformatIOn App 3939,3944-45 

8 He had reviewed Hughey's records from the AbbevIlle County School Dlstnct, 
Northeast Georgia Medical Center, Anderson HospItal, AbbeVille County Memonal HospItal, 
and AbbevIlle County Health Department He also mtervlewed Hughey, hIS Sisters Anthony, 
Ruby, Dorothy, Glona, and Barbara, hIs brother Donny Ray, and hIS aunt Nancy App 3903-05 
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The final wItness for the defense was Dr James Evans, an expert m psychology and 

neuropsychology He conducted a neuropsychologIcal evaluatIOn of Hughey m July 1997 

Dunng the SIX hours of testmg, he also admimstered two tests for mahngenng but found no 

eVIdence of It App 3965-68 He descnbed the vanous tests he admmistered and reported he 

found eVIdence ofbram dysfunctIOn, App 3970, whIch could hmder the abIhty to adapt to stress, 

App 3973 

Evans "dIdn't pIck up much depressIOn" when he first saw Hughey, but he had not tested 

for depressIOn In hIS mitIal report, he noted Hughey "had mmor SIgnS of rejectIon and 

depressIOn," however, he seemed depressed when he decompensated a few weeks before tnal 

App 3977 Evans explamed PTSD and that the death of a loved one can cause It Evans 

contrasted Hughey's behaVIOrs from someone who would "occaSIOnally remember [theIr] last 

moments wIth a loved one," saymg "It seems hke he hterally thInkS she's there" A possIble 

dIagnosIs for Hughey would be depressIOn wIth psychotIc features, though he dId not actually 

make thIS dIagnosIs App 3979-80 

Evans labeled Hughey's abusIve past as a major stressor WIth contmumg resIdual effects 

App 3984 Hughey was "dIfferent from the average person m many ways" and mdividual 

charactenstIcs "may well have been" factors m the cnme When asked If "[I]n your opmIOn, 

they could defimtely have Impacted hIm on December 4 '95?" Evans responded, "They could 

have been factors, yes" (emphasIs added) Evans also confirmed that orgamc bram dysfunctIOn, 

head traumas and exposure to VIOlence and abuse would "affect [a] person's abIhty to cope and 

deal WIth stress and hfe Itself" App 3988-89 

On cross-exammatIOn, the SohcItor pressed Evans on the potentIal PTSD dIagnOSIS, 

leavmg Evans to remark "I'm not gomg to say that he has post-traumatIc stress dIsorder" 
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App 3990-91 He also conceded that he was not hIred to consIder PTSD, but mstead remamed 

focused on neuropsychologIcal Issues App 3995 Dunng a pre-tnal heanng, Evans testIfied 

that Hughey's possIble PTSD "was an area we hadn't yet mvestIgated" and "It would be 

worthwhIle checkmg out" that potentIal dIagnosIs App 4743-44,4772-73 

3) Court's charge on statutory mItIgatmg factors 

Pnor to arguments, the tnal Judge held a charge conference App 4011 Defense 

counsel asked the court to charge five of the ten statutory mItIgatIOn factors contamed m S C 

Code Ann §16-3-20(C)(b) (Supp), mcludmg number 6 "The capacIty of the defendant to 

apprecIate the cnmmahty of hIS conduct or to conform hIS conduct to the reqUIrements of law 

was substantIally ImpaIred" App 4118-19 ThIS mItIgator was not charged 9 App 4059 

B EVIdence from the PCR hearmg 

1) The mItIgatIon mvestIgatIOn was mcomplete, madequate, and meffectIVe 

As addressed m Argument I, supra, tnal counsel focused pnmanly on theIr manslaughter 

defense Thus, lIttle effort was devoted to the mItIgatIon mvestIgatIOn What lIttle mvestIgatIOn 

was conducted began on May 14, 1997, when Tmsley retamed PaIge Tarr as the mItIgatIOn 

mvestIgator Tarr descnbed her role as a mItIgatIOn mvestIgator as bemg "responsIble for 

puttmg together a lIfe hIstory for the defendant, tryIng to find out as much mformatIOn as 

pOSSIble about theIr lIfe, actually usually gomg generatIOns back" App 4984 In Tarr's 

expenence, these mvestIgatIOns "routmely reqUIre between 200 and 500 hours of umnterrupted, 

mtensIVe work over a penod of SIX months to two years" App 4696, Apphcant's Ex 6, App 

9 ThIS Court affirmed the tnal court's deCISIOn not to charge thIS statutory mitIgatmg 
factor "because no eVIdence mtroduced supported It" Hughey, 339 SCat 456, 529 S E 2d at 
730 
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5243 Here, Tarr was retamed only five months pnor to tnal, allowmg her to only devote 

seventy-two hours to thIS case App 4697, ApplIcant's Ex 8, App 5250 

In mId-June, she receIved a release for mformatIOn from counsel, sIgned by Hughey, 

whIch was delIvered a few days later "doctor's offices, school, hospItal, health department [and] 

DSS" App 4699, 4991-92, ApplIcant's Exs 7-8, App 5245-46, 5248 She requested Bozo's 

records from Patnck B Hams PsychIatnc HospItal, but they were never obtamed because the 

records department objected to producmg these records wIthout "court order or consent" App 

4701-02,5171, ApplIcant's Exs 8-9,5247,5252 

2) Mental health experts 

Tnal counsel receIved fundmg approval for a psychologIst and a psychIatnst on May 5, 

1997 App 4689-90, 4842, ApplIcant's Ex 5, App 5229-31 Tarr recommended Dr James 

Evans as the psychologISt 10 App 4703 Jeff Yungman, a socIal worker,11 was not retamed 

untIl the eve oftnal, begmnmg work on the case on October 1, 1997 App 4703-04,4780-81, 

ApplIcant's Ex 11, App 5256 He requested from tnal counsel, but never receIved, Hughey's 

records from the Department of Juvemle JustIce (DJJ) and hIS father's medIcal records from 

Patnck B Hams Psychlatnc Hospital App 4782-83, Apphcant's Ex 12, App 5260 Yungman 

beheved these records were Important because 

I can only do a psycho-socIal hIstory, a good psycho-socIal hIstory If I can have 
all aVailable matenal I don't remember exactly, but certamly anythmg about hIS 
Juvemle record mIght have had some eVIdence of hiS-hIS functIonmg as a Juvemle 
as hIS mental capacIty, m regard to educatIonal abIlItIes and regardmg hIS mental 
health And John Henry Smith IS Mr Hughey's dad And I wanted to see what 

10 Evans' mvolvement and findmgs were descnbed m hIS sentencmg testImony, dIscussed 
m SectIon II(A)(2), supra 

II Yungman was also recommended by Paige Tarr, With whom he was workmg on a 
GreenvIlle capItal case sImultaneously WIth Hughey's case App 4780 
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hIS psychIatnc condItIons were 'cause at tImes psychIatnc problems run m the 
famIly And I wanted to see If there was any correlatIon, but I couldn't do It 

App 4783 In addItIon to revIewmg records, he conducted mtervIews of some of Hughey's 

famIly members on October 2, 1997, and October 5, 1997, less than two weeks before tnal 

App 4706,4784, ApplIcant's Exs 12-13, App 5260,5269 

Yungman's report of October 6, 1997 was sent to Tmsley App 4706,4785, ApplIcant's 

Exs 12, App 5257-58 In hIS report, Yungman opmed Hughey was suffenng from depressIOn 

and expressed hIS concern that Hughey suffered from PTSD App 4785, ApplIcant's Ex 12, 

App 5261, 5265-66 WhIle Yungman was able to IdentIfy Hughey's symptoms as bemg 

"consIstent WIth" PTSD, he was not able to make that dIagnosIs and testIfied only that Hughey 

"mayor may not" have PTSD App 3955 

Yungman dId not have any mformatIOn about the other defense experts or what theIr 

expected testImony would be, he dId not meet WIth any other experts He "dIdn't know what the 

bIg pIcture was" He also testIfied he met WIth tnal counsel only tWIce pnor to tnal and was 

prepared for hIs testtmony over lunch nght before he took the stand App 4787-88 Yungman 

spent a total of thIrty-one and a quarter hours on the case App 4788, ApplIcant's Ex 13, App 

5270 12 

DespIte the mabIlIty of Yungman or Evans to adequately address PTSD or depreSSIOn, 

counsel dId not consult a forensIc psychIatnst untIl Hughey's competence was questIOned on the 

eve oftnal Even then counsel dId not ask the psychIatnst to evaluate and address mItIgatIOn 

12 Followmg the tnal, Yungman expressed hIS concerns m a letter to Tarr The letter 
contrasts the preparedness of the defense team m the GreenvIlle case Yungman and Tarr worked 
on sImultaneously WIth Hughey WIth the lack of preparatIOn by the defense team m Hughey's 
case App 4789, ApplIcant's Ex 31, App 5366-67 He dId not mform counsel of hIS concerns 
though App 4794 
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Tmsley recalled Garrett bnngmg m Dr Donald Morgan followmg Hughey's evaluatlOn at 

DMH 13 App 4716-17 Garrett, however, dId not "recall ever bemg wIth hIm or dlscussmg hIS 

findmgs at all," because workmg wIth Dr Morgan was Tmsley's responsIbIlIty App 4858-59 

See also App 4941 

Tarr recalled havmg a phone conference wIth Dr Morgan dunng the tnal, where he 

revealed hIS mItIalImpresslOns 

Accordmg to my notes, PTSD or post-traumatIc stress dIsorder wIth a questlOn 
mark, complIcated bereavement, sIgnIficant bram damage, does not have capacIty 
to stay composed under duress, seIzure lIke epIsodes for temporal lobe problems, 
cannot assIst m defense as far as telhng us what occurred dunng crucIal tIme and 
not mahngenng 

App 5017, Apphcant's Ex 51, App 5437 Tarr dId not know the purpose of Dr Morgan's 

evaluatlOn or why he ultImately dId not testIfy App 5014,5016,5210 

Tmsley dId not beheve a psychIatnst was necessary m thIS case pnor to Hughey's 

decompensatIon and the DMH evaluatlOn, although the Judge had prevlOusly approved the 

necessary fundmg and he acknowledged that a psychIatnst could address Hughey's mental health 

"m greater detml and clanty" than a psychologISt App 4717 

Tmsley admItted he made some "assumptlOns that could have been maccurate m terms of 

the need for the psychIatnst" He dId not understand that Dr Evans was not testmg for and, 

therefore, could not dIagnose PTSD and was surpnsed by hIS testImony at tnal saymg only that 

Hughey had symptoms consIstent WIth PTSD App 5175-77 

Tmsley had mcluded Dr Morgan on the WItness hst, and m hIS notes of possIble 

mItIgatlOn WItnesses App 4762, ApplIcant's Exs 18,21, App 5283,5287 He recalled that Dr 

13 Accordmg to hIS tImesheet, Dr Morgan revIewed records, attended a court proceedmg 
and mtervIewed Hughey over a two day penod HIS total mvolvement m Hughey's case was for 
seven hours App 4714-17,5177-79, Apphcant's Ex 15, App 5274-75 
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Morgan opmed Hughey was "clearly suffenng from depressIOn, major depressIOn And I thmk 

he could have estabhshed the PTSD" App 5146-47 Tmsley knew at the tIme Hughey was 

sentenced to death that not havmg a prepared forensIc psychIatnst prejudICed Hughey 

SpecIfically, on October 30, 1997, Tmsley took notes "contemporaneously wIth the last day of 

tnal" that mcluded the language "PCR = Dr Morgan/venue" He testIfied thIS note hnked the 

failure to call Dr Morgan as a wItness to post-convICtIOn rehef App 4762-63,5156-57 

Tmsley blamed hIS work load and responsIbIhtIes as the pubhc defender for two countIes 

for hIS mattentIOn He explamed, "I was handhng a huge, huge load of cases at that tIme" Pnor 

to the month before tnal, he was "trymg to squeeze m domg the experts and work on the capItal 

case wIth [hIS] other responsIbIhtIes" App 4720-21 

3) TrIal counsel faded to present eVIdence of adaptabIlIty to IncarceratIOn 

Both Tmsley and Garrett were aware that Hughey adapted well to confinement and was ~ 

good mmate whIle he was m pre-tnal detentIOn at the Greenwood County DetentIon Center 

App 4671 They IdentIfied at least three Jailors who had favorable opmIOns of Hughey Major 

J L EIdson, Lt Robert Allen, and Martha Ann Stewart Tms1ey dId not, however, obtam 

Hughey's Greenwood DetentIOn Center records or Juvemle records from the Department of 

Youth ServIces, now known as DJJ 

Tmsley's notes from tnal reveal he dId not present thIS eVIdence because he beheved the 

state must allege Hughey's future dangerousness before the eVIdence could be presented 14 App 

4747-48, ApplIcant's Exs 18-20, App 5283-85 On September 8, 1997, the state served ItS 

notIce of eVIdence m aggravatIOn of the pumshrnent, whIch mcluded language mdicatmg the 

14 He had thIS misunderstandmg even though he had some legal research m hIS file 
labeled "future adaptabIlIty to pnson lIfe" and CItIng SkIpper v South Caroizna, 476 US 1 
(1986) (permIttmg eVIdence of adaptabIlIty to confinement as mItIgatIOn) App 4747-48, 
ApplIcant's Ex 22, App 5289-94 
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state's IntentIOn to present eVIdence of Hughey's future dangerousness App 4739-40, 

ApplIcant's Ex 17, App 5281 TInsley repeatedly made notes of hIS plan to call adaptabIlIty 

wItnesses In response to the state's eVIdence of future dangerousness 

ApplIcant's Exs 17-19, App 5278-84 

App 4740-46, 

Garrett testIfied he had two concerns about callIng Major EIdson l5 as a wItness FIrst, he 

had a bad expenence presentIng adaptabIlIty eVIdence In the EddIe Lee Elmore re-sentencIng 

tnal when Department of CorrectIOns guards were reserved wItnesses Second, Garrett was 

concerned by EIdson's relatIOnshIp WIth SohcItor Jones App 4740-42 He dId not have any 

SImIlar concerns about the other JaIlors, IncludIng Ms Stewart App 4942-44 AccordIng to 

Garrett, however, TInsley "made the final call on" whether to present adaptabIhty eVIdence or 

not and he dId not know why TInsley ultImately deCIded not to App 4870, 4872-74 

TInsley could have presented adaptabIhty eVIdence WIthout encountenng a problem, such 

as the one Garrett encountered In Elmore, by calhng Lt Allen,16 another Jailor, or SImply relYIng 

on the Jail records App 4748-50 He admItted he dId not have a good reason for not presentIng 

eVIdence of Hughey's adaptabIlIty to IncarceratIOn and agreed the failure to present thIS eVIdence 

mIght have affected the outcome of Hughey's tna! App 4752-54 

IS Major EIdson was In charge of the Jail whIle Hughey was In pretnal detentIOn 

16 Lt Allen was second In command at the JaIl whIle Hughey was In pretnal detentIOn 
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C EVIdence avaIlable, but not presented at trial 

1) A forensIc psychIatrist would have testified Hughey's capacIty to apprecIate the 
cnmmalIty of hIS conduct or conform hIS conduct to the reqUIrements of the law was 
substantially ImpaIred 

a) Dr Schwartz-Watts' forensIc evaluation 

At the peR heanng, Hughey presented testImony from Dr Donna Schwartz-Watts, an 

expert m forensIc psychIatry App 5019-20, ApplIcant's Ex 47, App 5416-23 Dr Schwartz-

Watts' report hsted the records she revIewed and relIed upon, mcludmg those obtamed by tnal 

counsel, as well as, Hughey's DJJ records and the psychIatnc hospItal records for hIS father - the 

exact records Yungman requested but never was provIded App 4782-83, 5171, Apphcant's 

Exs 12, 48, App 5260, 5424 She also revIewed, among other thmgs, Juvemle and adult 

cnmmal and detentIOn records for Hughey, excerpts of testImony from Hughey's tnal, and 

mental health records of Hughey's sIbhngs She also consulted WIth other experts that had 

evaluated Hughey 17 Dr Schwartz-Watts testIfied that It was Important for her, as a psychIatnst, 

to reVIew medIcal and mental health records for Hughey's famIly members because they 

corroborate or add to what IS known about the hIstory of VIOlence m the home and prOVIde 

mformatIOn about psychIatnc condItIons that run m the famIly App 5024-27, ApplIcant's Ex 

48, App 5424-25 

Dr Schwartz-Watts testIfied that the number of mtervIews necessary to complete a 

forensIc evaluatIon depends upon the chent, but "[I]f It'S a clIent WIth a lower mtellectual 

functIOmng and a mental Illness, sometImes I have to see them for hours, three, four, five, up to 

17 Dr Schwartz-Watts consulted WIth Dr Bachman, a neurologIst, and Dr Brawley, a 
neuropsychologIst She mcorporated theIr findmgs mto her report App 5027-29, Apphcant's 
Ex 48, App 5425, 5431 
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ten tImes It Just depends on each mdlvldual" App 5020-22 Hughey reqmred four VlSltS 

because of hIS mental state and hIS guarded nature 

When someone has a hIstory of post traumatIc stress dIsorder, If they've been 
abused or If they've grown up m enVIronments where they've been exposed to 
VIOlence, they don't trust people And they're not usually very forthcommg WIth 
details And trust bmlds over tIme So as Mr Hughey got to know me and saw 
that - and became more famlhar WIth me, he was less anxIOUS, and he would glVe 
more details 

App 5031-32, Apphcant's Ex 48, App 5430,5433 

b) Dr Schwartz-Watts revIewed records that were readIly avaIlable at the time of 
tnal but not obtamed by tnal counsel, and those records proved to be valuable 
sources of mformatIOn 

Hughey's father, Bozo, who suffered from dementIa, was hospltahzed m 1989 at Patnck 

B Hams Psychlatnc HospItal for "a closed head mJury, seIzure dIsorder and from alcohohsm " 

He was dIagnosed WIth orgamc personahty and orgamc bram dIsorder App 5025, Apphcant's 

Ex 48, App 5424 

In October 1986, at the age of seventeen, Hughey was commItted to DJJ for an 

mdetermmate sentence not to exceed hIS 21 st bIrthday App 5048, Apphcant's Ex 35, App 

5371 Dr Schwartz-Watts found the DJJ records to be extremely Important because the 

psychologIcal testmg performed by Dr SIegel at ReceptIOn and EvaluatIOn (R&E) was a "vahd 

descnptIOn of hIS pre-morbId functIOmng" and was conSIstent WIth the mental status 

exammatIons she admmlstered Apphcant's Ex 48, App 5427-28 Dr SIegel's observatIOns 

were very slmllar to Dr Schwartz-Watts' chmcal ImpreSSIOns, espeCIally when It came to 

Hughey's slow pace m approachmg tasks and hIS evaSIveness when mtervlewed Hughey's IQ 

from 1986 was 83, whIch IS slmllar to what It was at the tIme of hIS 1997 tnal App 5054-57, 

Apphcant's Ex 46, App 5427-28 
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Dr SIegel wrote that psychologIcal test data mdlcated penodlc explosIve tendenCIes and 

noted that Hughey would suppress hIS feelIngs untIl they would "lIterally burst out" He went on 

to say Hughey was hkely easIly provoked due to hIS "general dIStruSt of others" Dr SIegel 

opmed, "HIS anger, may mdeed, be based on some past expenence where he was truly 

VIctImIzed, however, he exhIbIts a grossly madequate style of copmg wIth frustratIOn, 

disappomtment and reJectIOn" Apphcant's Ex 48, App 5424 Dr SIegel's observatIOns were 

conSIstent WIth Dr Schwartz-Watts' chmcalimpressIOns of Hughey and could be explamed by 

hIS depreSSIOn, PTSD and low IQ App 5058-59 

c) Dr Schwartz-Watts dIagnosed Hughey wIth PTSD and major depreSSIOn, 
among other thmgs 

In her report, Dr Schwartz-Watts lIsted and explamed her dIagnoses and opmIOns FIrst, 

she dIagnosed hIm wIth DementIa due to MultIple EtIOlogIes She citIed hIgh blood pressure, 

head traumas, alcohol use, and famIly hIstory as pOSSIble causes WhIle hIS dementIa IS not 

dIrectly related to hIS cnmes, It wIll cause hIS functIOmng to contmue to detenorate App 5033-

34, Appbcant's Ex 48, App 5431-33 

Hughey's dIagnOSIS of Chromc PTSD could find ItS source m multIple hfe events 

Relymg on the mformatIOn presented at tnal through lay WItnesses and experts, Dr Schwartz-

Watts belIeved Hughey's abUSIve chIldhood laid the foundatIon for hIS PTSD It IS also pOSSIble 

for VIctIms of car aCCIdents to expenence PTSD 18 App 5035-37, ApplIcant's Ex 48, App 

5432 AddItIonally, the death of a loved one can cause PTSD Hughey reports hIS most 

sIgmficant trauma to be the death of hIS mother He was never treated by a psychIatnst or 

psychologISt after her death Two of hIS SIsters sought counsehng and were both dIagnosed WIth 

18 Hughey was m three car aCCIdents between January 1993 and September 1994 
ApplIcant's Ex 48, App 5427 
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PTSD Dr Schwartz-Watts noted Hughey had "the numbmg of general responSIveness seen m 

the Illness," aVOIded dlscussmg the traumas and expenenced dIfficulty sleepmg and ImtabIhty 

App 5081-83, Apphcant's Ex 48, App 5429,5432 

Dr Schwartz-Watts was aware of Hughey's past dIagnosIs of Comphcated 

Bereavement19 but determmed a dIagnosIs of Major DepressIOn, smgle epIsode, moderate WIth 

psychotIc features m partIal remISSIOn was more appropnate glVen hIS symptoms Her concerns 

about the ongmal dIagnosIs arose from the frequent VISIOns of hIS mother as well as hIS Impalfed 

functIOmng - "[t]he presence of certam symptoms that are not charactenstIc of 'normal' gnef 

reactIOn may be helpful m dIfferentIatmg bereavement from a Major DepressIve EpIsode" App 

5037-38, Apphcant's Ex 48, App 5432-33 (quotmg DIagnostIc and StatIstIcal Manual of 

Mental DIsorders, 4th EdItIon Text ReVISIOn, p 741) 

d) Dr Schwartz-Watts' testimony would have reqUIred the trIal court to charge the 
Jury on an addItIOnal statutory mItIgatmg factor - that Hughey's capacIty to 
apprecIate the crImInalIty of hIS conduct or conform hIS conduct to the 
reqUIrements of the law was substantIally ImpaIred at the time of the mCIdent 

Dr Schwartz-Watts tesbfied Hughey was suffenng from depressIOn followmg the death 

of hIS mother, and thIS led to a dechne m functIOmng, ImtabIhty, and ImpulsIvIty Further, he 

"-
had PTSD and was mtoxlcated He was expenencmg all of these thmgs m addItIon to hIS hmIted 

mtellectually functIOmng at the tIme of the mCIdent App 5044-45, Apphcant's Ex 48, App 

5433 

In addressmg statutory mItIgatmg CIrcumstance number SIX, Dr Schwartz-Watts stated 

Mr Hughey had a substantIallmpmrment m hIS capacIty to conform hIS conduct 
to the reqUlrements of the law at the bme of the cnmes He had a hIStOry of 
Borderhne Intellectual FunctIOmng, DepressIOn and Alcohol Abuse, whlCh made 

19 Dr Cathenne LeWIS, the court-appomted exammer, made thIS dIagnosIs after 
evaluatmg Hughey on the eve oftnal App 5037-38, Apphcant's Ex 48, App 5428 
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hIm have poor Judgment, ImtabIlIty and ImpaIred capacIty at the tIme of the 
offense 

ApplIcant's Ex 48, App 5433 In explammg her opmIOn, she addressed each factor affectmg 

Hughey at the tIme of the mCIdent 

FIrst, she noted that Hughey's alcohol abuse and PTSD went hand-m-hand "He dIdn't 

hurt hIS vIctIms as a result of that dIsorder, but the fact that he was dnnkmg more relates It to 

the PTSD and he was mtoxIcated at the tIme of the cnme" She also explamed how someone 

who had been dnnkmg alcohol, had a low IQ and suffered from PTSD would react m a stressful 

sItuatIOn "They'll overreact He could become explosIve as Dr SIegel had descnbed earlIer 

You use very poor Judgment When you already have a low IQ and yor're drunk and you're m 

the mIddle of an argument, your chances of makmg good deCISIOns are very poor" Low IQ also 

lImIted the chOIces Hughey could make App 5086-87 Voluntary mtoxIcatIOn should have 

been presented both as complIcatIOn of Hughey's PTSD and as a factor m the mCIdent 20 

ApplIcant's Ex , App 5433 

Hughey reported not sleepmg much before the cnme ApplIcant's Ex 48 She testIfied 

that lack of sleep would also decrease hIS abIlIty to cope because "When you're sleep depnved, 

your memory's not as good Your cognItIve functIOmng IS not as mtact as normal" App 5087 

Dr Schwartz-Watts testIfied about the Importance of Hughey's prevIOusly undIagnosed 

and untreated Major DepressIOn She SaId "To me, that's one of the most SIgnIficant factors on 

that day He was ImpulsIve He was clearly Imtable He was angry And he harmed people 

because ofthat anger" App 5088 

20 Hughey reported to Dr Schwartz-Watts that he had been up dnnkmg the mght before 
He drank a case of beer and got home at around 3 OOa m App 5085-86 "He had genetIc 
loadmg for substance abuse" and mental Illness due to hIS famIly's hIStOry, and he used alcohol 
to cope WIth hIS PTSD ApplIcant's Ex 48, App 5433 
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If someone was under the Influence of all these factors sImultaneously, they would react 

, "[I]mpulsively, poor Judgment, explosIVely, wIth anger" When asked dIrectly If, "[a]t the tIme 

of the IncIdent then on December 4th
, 1995 do you belIeve that Mr Hughey was substantIally 

Impaired In conformIng hIS conduct to the reqmrements of the law?" she replIed, "Absolutely" 

App 5088 She explaIned that untreated depressIOn made Hughey Imtable and vIOlent and 

alcohol IntoxIcatIOn Impaired hIS abIlIty to conform hIS behavIOr to the reqmrements of the law 

ConflIct wIth Jackson and lack of sleep also contnbuted App 5046 Based on her testImony, 

statutory mItIgator number SIX would have been charged If tnal counsel had adequately 

developed and presented thIS eVIdence 

2) AdaptabIlIty 

a) CorrectIOns officers from the Greenwood County DetentIOn Center would have 
testIfied Hughey was a model mmate 

At the PCR heanng, Hughey presented testImony from JulIa Perlotte and Martha Ann 

Stewart, two former employees of the Greenwood County DetentIon Center Both worked there 

whIle Hughey was In pretnal detentIOn and neIther ofthem testIfied at Hughey's tnal 

JulIa Perlotte was employed at the Greenwood County DetentIOn Center from 1992-

2001 21 Hughey was always very respectful towards her and never gave any officers on her ShIft 

any problems She had the opportumty to observe Hughey wIth other Inmates and Said he got 

along "good" wIth them App 4806-08 

RelYIng on Hughey's Jail records, Perlotte testIfied he was In the Greenwood County 

DetentIOn Center from December 8, 1995, untIl October 30, 1997 App 4809, ApplIcant's Ex, 

App 5313 Hughey's InCIdents Involved smokIng In D-block, dIsrespectIng an officer, arguIng 

21 As a ShIft supervIsor, she was responSIble for overseeIng the entIre detentIOn center 
dunng a speCIfic shIft App 4807 
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and exceSSIve nOIse Hughey and several other mmates were cIted for destructIOn of JaIl 

property, but they never determmed who actually damaged the property App, 4813, ApplIcant's 

Ex 30, App 5332, 5335,5337, 5339, 5358 There was one mCIdent where a razor was found m 

Hughey's posseSSIOn Perlotte testIfied that the officer who handed out the razors dunng 

showers should not have let the razor go unaccounted for at the end of the ShIft and should have 

been repnmanded App 4821-22, ApplIcant's Ex 30, App 5333 Though Hughey dId break 

the rules, there was no actual vIOlence assocIated wIth the mCIdent App 4812, ApplIcant's Ex , 

App 5333 Perlotte charactenzed hIS vIOlatIOns as bemg non-vIOlent and mmor App 4810-11 

Perlotte testIfied "He never gave my ShIft and myself any problems He could talk to 

you on a very calm level, talk to you about anythmg you asked hIm, Just general conversatIon 

He wasn't hostIle He adapted to what he was there for He wasn't hostIle" App 4814-15 

The second JaIlor to testIfy was Martha Ann Stewart Stewart retIred from her 

employment at the Greenwood County DetentIOn Center m 2007 after almost 19 years of 

servIce 22 Stewart dId not recall Hughey gIvmg them any problems She testIfied "He was very 

calm He was always complymg wIth the rules that we set for hIm back there that they-he knew 

that was gomg down And we never had that much trouble out of hIm at all, If any, whIle he was 

back there" App 4824-26 

After revIewmg Hughey's JaIl records, she charactenzed hIS file as very mmor App 

4826-27 She conSIdered Hughey to be adaptable to confinement App 4828 

22 Dunng the tIme Hughey was an mmate there, she was a ShIft supervIsor As a ShIft 
supervIsor, she oversaw 5-6 officers and all the Inmates m the JaIl App 4824-25 
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b) A forensIc psychIatrIst would have testIfied Hughey adjusted well to 
IncarceratIOn and explaIned why he was hIghly adaptable to IncarceratIOn 

Dr Schwartz-Watts, revIewed Hughey's DJJ records and mmate file from the 

Greenwood County DetentlOn Center, neIther of whIch counsel obtamed pnor to Hughey's 1997 

tnal She testified the DJJ records showed that Hughey adapted well to a structured 

envIronment, followed rules and conformed hIS behavlOr App 5052 AddItionally, the 

Greenwood County DetentlOn Center records illustrated hIS good adjustment to structure and 

routme He dId not have any major mfractlOns while m pretnal detentlOn In dlagnosmg Hughey 

wIth PTSD, DepresslOn, Borderhne Intellectual FunctlOnmg and Alcohol Abuse, she also noted 

"The prognOSIS of these Illnesses should have been presented [at tnal] to demonstrate the 

likehhood ofMr Hughey's adaptablhty to Impnsonment" Applicant's Ex 48, App 5433 

Dr Schwartz-Watts testified that none of Hughey's mcarceratlOn records, mcludmg hIS 

SCDC file, mcluded any wnte-ups for explosIve behavlOr HIS only exploslOns have happened 

when he was not mcarcerated App 5110-31 She explamed that when Hughey does not have 

access to drugs or alcohol, hIs health problems are treated WIth medlcatlOns, and he IS away from 

hIS chaohc family, he IS adaptable App 5103 

D TrIal counsel's IneffectIveness 

1) TrIal counsel faIled to conduct a mItIgatIon InvestIgatIOn that was adequate under 
prevaIlIng professIOnal norms and they had no valId strategIc reason for lImItIng the 
InvestIgatIOn or presentatIon of the eVIdence 

As dIscussed prevlOusly, under Stnckland, counsel must make "reasonable 

mveshgahons," or "make a reasonable declslOn that makes partIcular mveshgatlOns 

unnecessary" Stnckland v Washzngton, 466 US 668,690-91 (1984) Counsel m thIS case dId 

not conduct a reasonable mveshgatlOn, nor dId they make a reasonable declslOn to limIt theIr 
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InvestIgatIOn Instead, the madequate mItIgatIOn mvestIgatIOn was a product of mattentIOn and 

preventable tIme constramts 

As set forth m WlggznS v Smlth, 539 US 510 (2003), mvestIgatIons mto mitIgatmg 

eVIdence "should compnse efforts to dIscover all reasonably avazlable mItIgatIng eVIdence and 

eVIdence to rebut any aggravatmg eVIdence that may be mtroduced by the prosecutor" Id at 523 

(quotmg 1989 GUIdelme 11 4I(C) (1989» (emphasIs added) AddItionally, as set forth m 

Rompllla v Beard, 545 US 374 (2005), counsel must "make reasonable efforts to obtam and 

reVIew matenal that counsel knows the prosecutIOn wIll rely on as eVIdence of aggravatIOn at the 

sentencmg phase of the tnal" Id at 377 The notIOn that defense counsel must obtam 

mformatIon that the State has and wIll use agamst the defendant IS "a matter of common sense" 

and a matter explIcItly addressed m the GUIdelInes Id at 387 There IS sImply no "SItuatIOn In 

WhIch defense counsel should not make some effort to learn the mformatIon m the possessIOn of 

the prosecutIOn and law enforcement authontIes" Id 

Furthermore, counsel must begm the sentencmg mvestIgatIOn Immediately upon 

becommg mvolved m a case 1989 GUIdelIne 11 4 lA, Councll, 380 SCat 173, 670 S E 2d at 

363 (CItIng GUIdelme 11 4) Experts who can testify as to "medIcal, psychologIcal, socIOlogIcal 

or other explanatIOns for the offense(s)" as well as to offer an opmIOn on the clIent's potential 

future rehabIlItatIOn, 1989 GUIdelme 11 8 3 (F)(2), "may be determInative as to outcome ," 

1989 GUIdelIne 11 8 6 Commentary However, It IS not suffiCIent to merely employ one or more 

experts to aSSIst WIth the case 

Counsel must "seek records, mtervlew famIly members and fnends, and obtam 

appropnate mental evaluatIOns well zn advance of trwl " See also Pozndexter v Mltchell, 454 

F 3d 564, 579 (6th Clr 2006) Tnal counsel IS meffectIve If they fall to proVIde an expert WIth 
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medIcal records and other crucIal InfOrmatIOn needed to render a relIable OpInIOn or accurate 

dIagnosIs Von Dolen v State, 360 S C 598, 608, 602 S E 2d 738, 743 (2004) (Counsel 

IneffectIve "In faIlIng to adequately InvestIgate and prepare expert testImony about hIS mental 

condItIon as It eXIsted at the tIme of the murder") See also Councrl, 380 SCat 173, 670 S E 2d 

at 363 (Counsel IneffectIve In sentencIng because, among other reasons, counsel faIled "to 

provIde hIS only expert wItness, Dr Kuglar, wIth sufficIent records and only dIrected hIm to 

evaluate Respondent's competency to stand tnal and cnmInal responsIbIlIty AddItIonally, Dr 

Kuglar, at the dIrectIOn of counsel, only met wIth Respondent on two occaSIOns, the first beIng 

shortly before tnal") 

Here, despIte "knowledge from the InCeptIOn that the case would be a capItal one and that 

[theIr] clIent faced powerful State's eVIdence," Marshall v Cathel, 428 F 3d 452, 472 (3 rd Or 

2005), tnal counsel put off begInnIng the mItIgatIOn InvestIgatIon untIl the tnal was a mere five 

months away Counsel's delay and InattentIOn IS InexplIcable and Inexcusable In a case, such as 

thIS, where "[t]he only real questIOn appeared to be what pUnIshment was appropnate" 

Marquez-Burrola v State, 157 P 3d 749, 767 (Okla Cnm App 2007) Tnal counsel requested 

Hughey's DJJ records but dId not follow up and consequently dId not receIve the necessary 

records They never even requested the file from the Greenwood County DetentIOn Center, 

despIte theIr knowledge that the state had gIven notIce of ItS Intent to present eVIdence of 

Hughey's alleged future dangerousness See e g Bond v Beard, 539 F 3d 256, 288 (3 rd Or 

2008) (Counsel "neIther began theIr InvestIgatIOn at an appropnate tIme nor attempted to 

dIscover reasonably aVaIlable mItIgatIOn eVIdence They thus faIled to meet prevaIlIng standards 

of tImelIness and qualIty") 

61 



JeffYungman requested addItIonal records needed to complete hIS socIal hIstory and was 

not proVIded wIth them "When experts request necessary mformatIOn and are demed It, and 

when experts are placed on the stand wIth VIrtually no preparatIon or foundatIOn, a capItal 

defendant has not receIved effectIve penalty phase assIstance of counsel" Bean v Calderon, 

163 F 3d 1073, 1079 (9th Clf 1998) See also Smlfh v Stewart, 189 F 3d 1004, 1012 (9th Clr 

1999) ("A lawyer who should have known but does not mform hIS expert wItnesses about 

essentIal mformatIOn gomg to the heart of the defendant's case for mItIgatIOn does not functIOn 

as 'counsel' under the SIxth Amendment") Yungman also raIsed concerns about PTSD but he, 

as a SOCIal worker, was not qualIfied to make a dIagnOSIS Due to hIS late mvolvement m thIS 

case, hIS report was submItted to Tmsley a mere five days pnor to tnal and there was no tIme to 

follow-up on hIS concerns Thus, It IS clear that counsel's mvestIgatIOn was lImIted not due to 

strategy, but due SImply to tIme constramts and mattentIOn 

If counsel had obtamed the DJJ records, they would have dIscovered "red flags" and 

"mItIgatIOn leads that no other source had opened up" Rompllia, 545 US at 390 These 

records from Hughey's 1986 DJJ commItment contamed a wealth of mformatIOn to support the 

presence of psychlatnc Issues and learnmg defiCIencIes, m addItIon to establIshmg adaptabIlIty to 

confinement Yungman's request for these records dId not YIeld any results LIkewIse, 

Yungman's request for Hughey's father's records from Patnck B Hams dId not prompt tnal 

counsel to follow-up on the fact they had not been obtamed Thus, Yungman's SOCIal hIstory 

was not as accurate as pOSSIble See Bond, 539 U S at 288 (Counsel "faIled to gIVe thelf 

consultmg expert sufficIent mformatIOn to evaluate [the defendant] accurately") Counsel had no 

strategIC reason for not obtammg the records 
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Counsel also faIled to adequately develop and present the mental health eVIdence 

Counsel dId not have Hughey evaluated until Dr Evans saw hIm about three months pnor to 

tnal Even assummg thIS evaluatlOn was timely, It was madequate because Dr Evans was 

retamed for the hmlted purpose of conductmg a neuropsychologIcal evaluatlOn Dr Evans 

alerted defense counsel to the posslblhty of depresslOn wIth psychotic features m hIS ImtIal 

report, but counsel dId nothmg wIth thIS mformatIon AddItional mental health practItlOners 

were not mvolved until competence became an Issue on the eve of tnal, and even then, counsel 

was focused solely on the Issue of competence Dr Morgan, who was mltIally contacted after 

the tnal had already begun, spent only a few hours workmg on Hughey's case but was never 

called to testify at tnal Counsel acknowledged hIS own meffectIveness m hIS notes from the 

tnal, notmg, "PCR = Dr Morgan" 

Here, Tmsley dIrectly attnbuted hIS fallure to retam experts m sufficIent time to prepare a 

mltIgatlOn defense to hIS exceSSIve pubhc defender work load App 4719-21 ThIS Court has 

conSIstently held that exceSSIve pubhc defender caseloads do not reheve counsel of the 

obhgatlOns of representatlOn McKmght v State 378 S C 33, 661 S E 2d 354 (2008) (tnal 

counsel meffectIve for fallmg to present favorable expert testimony) and In re Sturkey, 376 S C 

286, 657 S E 2d 465 (2008) (pubhc defender had the obhgatlOn to only accept as many cases as 

he could ethIcally handle) 

In addItion, although both Yungman and Evans alerted counsel to the posslblhty of 

PTSD, counsel dId not develop thIS mformatlOn Rather than consult wIth Dr Evans ahead of 

time, counsel merely assumed that Dr Evans would make thIS dIagnOSIS When counsel learned, 

through hIS testimony, that he could not make the diagnOSIS because that was not the focus of hIS 

testmg, they dId nothmg to remedy the SItuation 
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Counsel's conduct was clearly deficIent m thIS case for many of the same reasons found 

m Counczl "[N]ot only dId counsel delay m mvestIgatmg [the defendant's] background, he 

faIled to conduct an adequate mvestIgatIOn" Counczl, 380 SCat 173, 670 S E 2d at 363 

Counsel sought only lImIted records, dId not have a tImely mental health evaluatIon, faIled to 

provIde the defense psychIatnst "wIth suffiCIent records and only dIrected hIm to evaluate 

competency to stand tnal and cnmmal responsIbIlIty" Id 

2) Trial counsel dId not present eVIdence of Hughey's adaptabIlIty to IncarceratIOn 
even though favorable eVIdence eXIsted and cannot articulate a valId reason for Its 
omISSIOn 

Separate and apart from the madequate development of mental health eVIdence, counsel 

faIled to prepare and present eVIdence of Hughey's adaptabIlIty to confinement, even though It IS 

clear that, once a JUry has convIcted a person of murder, one of the JUry's pnmary concerns m 

sentencmg IS whether a person wIll contmue to be a danger If placed m confinement rather than 

executed SImmons v South Carolma, 512 US 154, 162 (1994) ("a defendant's future 

dangerousness bears on all sentencmg determmatIons made m our cnmmal JustIce system "), See 

also Stephen P Garvey, AggravatIOn and Mltlgatlon m Capztal Cases What Do Jurors Thmk, 

98 Col L Rev 1538, 1560-1 (1998) (jurors who actually sat m capItal cases m South CarolIna 

revealed m mterviews that, among all the factors consIdered by capItal sentencmg Junes, "the 

defendant's pnor hIstory of VIOlent cnme and future dangerousness" were consIdered to be the 

most aggravatmg) Thus, the Umted States Supreme Court has specIfically recognIzed 

adaptabIlIty to confinement IS proper mitIgatmg eVIdence Slap per v South Carolma, 476 U S 1 

(1976) 

Tmsley and Garrett were well aware that Hughey was a model mmate whIle m pretnal 

detentIOn at the Greenwood County DetentIon Center However, tnal counsel expressed 

concerns about presentmg thIS eVIdence because of a poor expenence m a pnor capItal case and 
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the relatIOnshIp of the JaIl admInIstrators wIth the solICItor They dId not explore alternatIve 

avenues to present adaptabIlIty eVIdence, such as other JaIlors, JaIl records or forensIc 

psychlatnsts, but later acknowledged that these were other ways the eVIdence could have been 

presented 

Further, Tmsley dId not properly understand the law regardmg the presentatIOn of 

eVIdence of adaptabIlIty to mcarceratIOn, as confirmed by hIS own notes He repeatedly lInked 

the concept of adaptabIlIty to future dangerousness HIS testImony at the PCR heanng that he 

understood Slapper and the mdependent admIssIbIlIty of adaptabIlIty eVIdence was clearly 

rebutted by hIS contemporaneous notes 

The PCR Court erred m findmg the omISSIOn of adaptabIlIty eVIdence was a reasoned 

strategIc decIsIOn made by tnal counsel Garrett dId not know why Tmsley dId not present 

eVIdence of Hughey's adaptabIlIty and Tmsley admItted he dId not have a sound reason for not 

presentmg the eVIdence He even acknowledged that hIS faIlure to present thIS eVIdence may 

have affected the outcome Clearly, neIther Garrett nor Tmsley made an attempt to JustIfy the 

omISSIOn of adaptabIlIty eVIdence as strategIc 

3) Prejudice 

Rather than bemg the Jealous, angry monster the state portrayed Hughey to be, he was 

actually a man suffenng from depressIOn WIth psychotIc features and from post-traumatIc stress 

dIsorder that had ItS ongms much earlIer than hIS mother's death From the tIme he was a small 

chIld he was traumatIzed by the abuse he observed and lIved through m hIS own home and he 

was huffing gasohne to mask the pam Over tIme as the traumas contmued and culmmated m hIS 

mother's untImely death, hIS alcohol abuse escalated Thus, by the tIme of these cnmes, he was 

hvmg m a world of lImIted mtellect, neurologIcal damage, depressIOn, and PTSD that was 

65 



compounded by alcohol In short, at the tIme of the mCIdent, Hughey's capacIty to apprecIate 

the cnmmalIty of hIS conduct or to conform hIS conduct to the reqUIrements of law was 

substantIally Impaired 

Counsel's failure to prepare and present thIS mformatIon prejudIced Hughey because 

"[ e ]vldence of mental dIsturbance can be persuaSIve mitIgatmg eVIdence for Jurors 

consldenng the death penalty, and thIS eVIdence can determme the outcome" Gray v Branker, 

529 F 3d 220, 235 (4th Clr 2008) SpecIfically, eVIdence of "psychotIc epIsodes" under severe 

stressors and depreSSIOn, such that the defendant suffers a "severe mental Illness" IS sIgmficant 

mItIgatIOn Id at 236 

In thIS regard, Hughey's case IS sImIlar to Von Dahlen In Von Dahlen, the defense 

mental health expert, who had not been provIded wIth sIgnIficant and necessary mformatIOn, 

testIfied m sentencmg that the defendant "dId not have a chromc mental Illness" The truth, 

however, was that Von Dohlen "suffered from 'severe chromc depreSSIOn' a major mental 

Illness," 360 SCat 606, 602 S E 2d at 742 ThIS vast dIfference m the mental health pIcture 

reqmred reversal See also Turpzn v Chrzstenson, 497 S E 2d 216, 241 (Ga 1998) ("The 

psychmtnc eVIdence, If properly presented, could have totally changed the eVIdentIary pIcture 

Psychlatnc eVIdence may have provIded the JUry WIth an explanatIOn for [the defendant's] 

actIOns"), State v Hamzlton, 699 So 2d 29, 34 (La 1997) (EvIdence of mental Illness "had the 

potentIal to totally change the eVIdentIary pIcture by altenng the causal relatIOnshIp whIch can 

eXIst between mental Illness and homICIdal behaVIOr") 

In addItIon to the mherent mitIgatmg value of the eVIdence of mental Illness, It IS 

sIgmficant that presentmg the full pIcture of Hughey's mental health would have establIshed the 

eXIstence of a statutory mitIgatmg factor that tnal counsel was not otherwIse entItled to Failure 
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to charge a statutory mItIgatIng factor that IS supported by the eVIdence IS reversIble error State 

v Caldwell, 300 S C 494,388 S E 2d 816 (1990) 

FInally, Hughey was prejudIced by the fmlure to present eVIdence of hIS adaptabIhty to 

confinement ThIS eVIdence was sIglllficant because It IS InevItable that a JUry that has convIcted 

the defendant of murder wIll be concerned about the defendant's behavIOr In confinement If the 

death penalty IS not Imposed Here, there was sIglllficant eVIdence that the jury was depnved of 

that Hughey was a "model Inmate" and adapted well to confinement Fmlure to present thIS 

eVIdence, espeCIally In cOmbInatIOn WIth counsel's fmlure to offer any "InSIght concernIng 

PetItIoner's mental Illness" was prejUdICIal, see Nance supra, and reversal IS reqUIred 
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III 

CumulatIve prejUdICe 

As dIscussed prevIOusly, a findmg of prejUdICe under Strzckland reqUIres that a petItIOner 

"show that there IS a reasonable probabIlIty that, but for counsels' unprofessIOnal errors, the 

result of the proceedmg would have been dIfferent" Id at 694 ThIS test IS not, however, an 

outcome determmatIve mqUIry Thus, "a defendant need not show that counsel's deficIent 

conduct more lIkely than not altered the outcome m the case" Id at 693 (emphasIs added) 

LIkewIse, the prejUdICe test of Strzckland "IS not a sufficIency of eVIdence test" Kyles v 

Whaley 514 U S 419, 434 (1995) 23 Thus, m thIS context, the questIon IS not whether the jury 

would have gIven Hughey a lIfe sentence If counsel had performed adequately, rather, prejUdICe 

IS establIshed If "there IS a reasonable probabIlIty that at least one Juror would have struck a 

dIfferent balance" but for counsel's errors WiggInS v Smith, 529 US 510, 537 (2003) 

(emphasIs added) 

ThIS Court must also apply a cumulatIve prejUdICe analysIs Kyles, 514 US at 436 (the 

prejudIce must be "consIdered collectIvely, not Item-bY-Item") The Umted States Supreme 

Court's opmIOn m WIllzams v Taylor, 529 US 362, 399 (2000), reveals that the Court 

conSIdered "the entIre postconvlctIOn record as a whole and cumulatIve of mItIgatIon 

eVIdence presented ongmally" m conductmg ItS prejUdICe analYSIS and findmg counsel 

meffectIve for fallIng to adequately prepare and present mItIgatIOn eVIdence "[A]s a whole" 

ImplIes a cumulatIve analYSIS LIkeWIse, m Strzckland, the Court stated, "The defendant must 

23 In Kyles, the Court revIewed a PetItIoner's claIm that the state dId not dIsclose 
eVIdence favorable to the defense m VIOlatIOn of the rule establIshed m Brady v Maryland, 373 
US 83 (1963), and refined m United States v Bagley, 473 U S 667 (1985) In Bagley, the Court 
adopted the standard of Strzckland for determmmg "matenalIty" Thus, the Court's dIscussIOn m 
Kyles IS equally applIcable to the analYSIS of prejUdICe m resolvmg claIms of actual 
meffectIveness of counsel under Strzckland 
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show that there IS a reasonable probabIlIty that, but for counsel's unprofessIonal errors, the result 

of the proceedmg would have been dIfferent" 466 U S at 694 (emphasIs added) If the Court 

dId not mtend a cumulatIve analYSIS It would have dIscussed the prejUdICe analYSIS m terms of 

"mdlvldual error" or error-by-error evaluatIOn mstead of formulatmg the prejUdICe test m lIght of 

counsel's "errors ,,24 

The South Carolma Supreme Court has never before explIcItly applIed a cumulatIve 

prejUdICe analYSIS Green v State, 351 S C 184, 569 S E 2d 318 (2002) The court declIned to 

do so m Green because Green faIled to meet the threshold reqUIrement of showmg error 

SpecIfically, the Court held that "[m]ultIple errors do not eXIst m thIS case to form any 

cumulatIve prejUdICIal effect" 351 SCat 197, 569 S E 2d at 325 WhIle the applIcatIon of the 

cumulatIve error doctnne IS an unsettled Issue m thIS state, South CarolIna recognIzes the 

doctnne m other contexts The "cumulatIve error doctnne provIdes relIef to a party when a 

combmatIOn of errors that are mSlgmficant by themselves have the effect of preventmg a party 

from receIVmg a faIr tnal and It reqUIres the cumulatIve effect of the errors to affect the outcome 

of the tna1" State v Johnson, 334 S C 78, 93, 512 S E 2d 795, 803 (1999) (cltmg Tennant v 

Marzon Health Care Foundatzon Inc 194 W Va 97, 459 S E 2d 374 (1995)) The Court of 

Appeals applIed the cumulatIve error doctnne m State v Blurton, 342 S C 500, 512, 537 S E 2d 

24 Numerous courts, relymg on Strzckland, have held that a cumulatIve prejUdICe analYSIS 
IS appropnate See e g Pavel v Hollms, 261 F 3d 210 (2nd Clr 2001), Richards v Quarterman, 
_ F 3d _,2009 WL 1111177 (5th Clr Apr 27,2009), Goodman v Bertrand, 467 F 3d 1022 
(6th Clr 2006), Martm v Grosshans, 424 F 3d 588 (7th Or 2005), Turner v Duncan, 158 F 3d 
449 (9th Clr 1998), Cargle v Mullm, 317 F 3d 1196 (loth Clr 2003), Steidl v Walls, 267 F 
Supp 2d 919 (C D III 2003), Umted States ex rei Made} v Schomlg, 223 F Supp 2d 968 
(N D III 2002), Espmal v Bennett, 588 F Supp 2d 388 (E D N Y 2008), Saranchak v Beard, 
538 F Supp 2d 847 (M D Pa 2008), In re Gay, 968 P 2d 476 (Cal 1998), McIntosh v State, 
941 So 2d 1 (Fla DISt Ct App 2006), People v Brzones, 816 N E 2d 1120 (Ill App Ct 2004), 
State v Taylor, 968 S W 2d 900 (Tenn Cnm App 1997), Mata v State, 141 S W 3d 858 (Tex 
Ct App 2004), State ex rei Humphrzes v McBrzde, 647 S E 2d 798 (W Va 2007), State v 
Thiel, 665 N W 2d 305 (WIS 2003) 
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291, 297 (Ct App 2000) ("[T]he cumulatIve effect of thIS error, when coupled wIth the 

excluSIOn of the prevIOusly dIscussed eVIdence, warrants reversal") 25 

Here, Hughey has shown the eXIstence of numerous errors by tnal counsel WhIle each 

mdividual error reqUIres reversal, the cumulatIve Impact leaves no doubt that the death sentence 

must be vacated 

From the very begmmng of tnal, m opemng statements, counsel dIstanced themselves 

from Hughey by mformmg the Jury they were appomted See Nance supra Counsel then 

mformed the Jury that the tIme lIne of the cnmes was sIgmficant and would establIsh that 

Hughey was gUIlty only of manslaughter m the face of overwhelmmg eVIdence of murder, 

mcludmg three shots from a smgle shot shotgun throughout the Hams home And, by Hughey's 

own admIssIOn, he entered that home wIth a shotgun, whIle the VIctIms were not SImIlarly armed, 

because he was angry ThIS defense was not only rejected but It reverberated throughout the 

state's arguments and the VIctIm Impact testImony, mcludmg the extremely damagmg and 

prejUdICIal argument that Hams was m "the wrong place at the wrong tIme" m her own home 

In addItIon to the SolICItor explO1tmg thIS testImony m hIS guIlt phase c10smg argument, Marcus 

Hams dIscussed the offensIveness of thIS statement m hIS VIctIm Impact testImony App 3151, 

3391,3728-31 

From there, due to counsel's fmlure to adequately prepare the mItIgatIOn eVIdence, the 

JUry never heard anythmg more than Hughey was an angry man, who had a bad chIldhood, but 

he kIlled Jackson and Hams m front of hIS own chIldren m a Jealous rage If counsel had 

adequately prepared, the Jury would have heard that Hughey had lImIted mtellIgence, major 

25 The South Carolma Supreme Court demed the state's petItIOn for wnt of certlOran on 
October 7,2000 After grantmg Blurton's cross petItIOn for wnt of certlOran on Apnl 26, 2001, 
the Supreme Court ordered a new tnal for Blurton on an addItIonal ground State v Blurton 352 
S C 203, 573 S E 2d 802 (2002) 
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depreSSIOn wIth psychotIc epIsodes, and PTSD, that, In cOmbInatIOn wIth alcohol, lack of sleep, 

and hIS neurologIcal damage rendered hIS abIlIty to conform hIS conduct to the law substantIally 

ImpaIred 

DespIte these ImpaIrments, however, Hughey adapted well to confinement HIS behavIOr 

whIle In DJJ and whIle In pretnal confinement conclusIvely establIshed thIS fact ThIs past 

behavIOr plus addItIonal testImony from a forensIc psychlatnst could eaSIly have allevIated the 

natural fears of the Jurors that Hughey would contInue to be a danger In pnson 

FInally, defense counsel sat by sIlently whIle the tnal court Instructed the JUry that It 

could not conSIder mercy In sentencIng, when tnal counse1's faIlure to adequately prepare for 

sentencIng left them In the pOSItIon of relYIng on mercy almost exclUSIvely In pleadIng for 

Hughey's lIfe See Respondent/PetItIoner's Return to State's PetItIOn for CertlOran 

The cOmbInatIOn of all these errors was clearly prejUdICIal and reqUIres reversal 

ConclUSIOn 

ThIS Court should grant Hughey's petItIon for certlOran, reverse the PCR Court for the 

reasons set forth In thIS petItIon, and order a new sentencIng heanng on these addItIOnal grounds 

By 

E Charles Grose, Jr 
CIrCUIt Defender, EIghth CIrCUIt 
600 Monument St, Box P-133 
Greenwood, SC 29646 
(864) 229-9505 
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Tara Mane Schultz 
ASSIstant PublIc Defender, EIghth CIrCUIt 
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(864) 984-8807 
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