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STATE OF SOUTH CAROLINA)

INDIGTMENT -
COUNTYOFBAMBERG )

\ f

At a Court of General Sesslons. convened on June 4 2007 the Gland Jurors of
Bamberg County present upon lhelr oath

EMP DKlDN SING

That JOHNNIE LEE JONES dld in Bamberg COunty on or about Januaty 8, 2007

unlawfully attempt to seize, conﬁne, inveigle, deooy kxdnap, abduct or carry away the

victim Donald Hiers wllhout authorllyof law. all In vlolatlon of §16-03-91 0 of ths Code of
Laws of South C‘amllna. (1978), as amended

~ Against the peaoa and dignity of tha State, and contrary fo the statute In such
case made and pmvlded ‘




shidfe. | e

STATE OF SOUTH CAROLINA) .~ - ‘INDICTMENT
COUNTY OF BAMBERG .- . ) -
At a Court of Gene'r’a.l Sessions, Conyened on June 4, 2007 the Grand Jurors of

Bamberg County present upon thelr oath

g ASSAULT AND BATTERY WITH INTENT TO KILL

ENYES 7 T :

_WIth mallce aforethought oommlt an assault and battery upon one Donald Hlers W|th[ -

' nntent to k|II the sald v1ct|m AII in vnola’uon of §16 03 620 of the Code of Laws of South

_ Carolma (1976) as amended
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Agalnst the peace and d|gn|ty of the State, and contrary to the statute |n such |

“BARBARA R MORGAN, SOLICITOR

For

case made and prowded




~ D'OICKET'N_O.' | 2007?GS-05?168.,_'

;' WITNESSES - |
Bearden-EPD. .
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County of Bamberg
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COURT OF GENERAL SESSIONS

JUNE 4 TERM 2007

" ARREST WARRANT NUMBERV{T.
J400446 .

. "THESTATE |

' JOHNNIE LEE JONES

ACTION OF GRAND JURY

//.///c Y24

VERDICT

S I'n'diCtmént for
ASSAULT AND BATTERY WITH
INTENT TO KILL
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STATE OF SOUTH CAROLINA

CIRCUIT COURT

COUNTY OF BAMBERG

’

STATE OF SOUTH CAROLINA,

2007-GS-05-00168-69

-vs- ' , ' TRANSCRIPT OF RECORD

JOHNNIE L. JONES,
" Defendant.

Heard on Tuesday, July 25, 2017

Bamberg, South Carolina
|

BEFORE:

THE HONORABLE DOYET A. EARLY,

APPEARANCES:

. Counsel on Behalf of the State:
David W. Miller, Esq.

Counsel oﬁfBehalf of the Defendant:
Appearing pro se '

, Cheri L. Young, RPR
- Circuit Court Reporter
516 Palm Drive S
-Aiken, SC 29803
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‘Consecutive? ,

ON TUESDAY, JULY 25, 2017 AT 1:57 P.M.:
MR. MILLER: Let's get Johnnie Jones.
(Defendant placed under oath.)
THE COURT: Good afternoon, sir. Good
afternoon, sir.
THE DEFENDANT: Good afternoon.

" MR. MILLEﬁ: Your Honor, before the Court
is'Johnnie L. Jones. Mr. Jones is‘currently an
inmate at the Allendale Correctionél Institution.

He ig there pursuant to orders of
commitment following a trial where he was.found
guilty back in 2016. Your Honor, he was found
guilty of assault and battery of a high and
aggravated néture, received a senténce of 10

years, concurrent with the sentence on a charge of

attempted kidnapping for which he received a

sentence of 18 years.

Mr. Jones has filed a motion --
THE COURT: Are they concurrent?

MR. MILLER: Concurrent, Your Honor.

Mr. Jones has filed a motion wherein he has
alleged that he has discovered new evidence,

after-discovered evidence and is asking this Court

in his _motion to expand the record to be filed .. .
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pursuaﬁt to Rule 29.
THE COURT: What kind of Rule 29°?
- MR. MILLER: That's cifed as South Carolina
Rule of Criminal Pfocedure. And he's asking that
the judgment be”Set aside due to fraud upon the
Court. And he bases that réquest -- well, he
cites in that request fhat»there's no statute of
limitations for that type of motion.
Your Honor,jin his mdtiop, a copy of which
i have here, he alleges.three\grounds for relief.
The”firsﬁ ground for relief'éileged isAthat the;
éolicitor'unlawfully impanéledvits'grand”jury
outside of’the'statute féund at 14—5—630; and that

the solicitor committed a Brady violation by

withholding exculpatory evidence from the defense

fhat relates to a claim regarding an
identification, out;of—court identification; and
finaliy fhat.the solicitor manufactured an
indicﬁment - - this is guoting from the motioﬁ.L—
manufacturéd an indictment for éttempted
kidnapping when no such statute exists passed by
the legislature.. | | | |

THE COURT: Do you have a copy?

MR. MILLER: I,dokhave a copy of the

motion. It was filed April 26, 2016, in Bamberg.
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This is a Bamberg County case, Your Honor.
\ ) ‘
THE COURT: Who was the judge at his
hearing or his trial? Was it me?

THE DEFENDANT: You.

'MR. MILLER: Yes, sir. You were the judge.

The trial was April the 14th of 2010.

THE’COURT: Who represented Mr. Jones at
that time? -

MR. MILLER: Dan Luginbili. And that's
based on the public iﬁdei, Yquf Honor.

'THE-COURT: All right.- Mr. dones, you
filed your motion and this is a scheduled hearing.
We're going to do it‘now. Sé I'1l1l be’glad-to hear
from you, sir, as £o anything you'd like'to tell
me. A

THE DEFENDANT: lJudge, I got the terms of

court that they had that the grand jury came upon‘

when. they ruled on the indictment.

THE COURT: Yes, sir.
. _ o
THE DEFENDANT: The grand jury came upon it
in May 31st and June 4th at which there was no

terms of court. I got the chief justice here says

there was no terms of court, no terms of general

seggions was during any of that second. The grand

jury only comes a term of general session and
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those out of terms because also as dﬁriné the
trial.in April there is no -- I got the'paper
right here from the chief justice, no terms of
court. |

THE COURT: Will you give him a hand if he
wants to find something?.( | .

THE DEFENDANT: 'No such thing as no special -

terms of cOurt. General session, the indictment

 of the grand jury, and this is'the'sentenciﬁg'

sheet..

(Documents. and handed to.the.COQrtQ)

THE DEFENDANT: And the chief justice. I
géﬁ‘thé paper from the chief justice.

THE COURT: All right, sir. Let me see

what you got here. This is Section 14-5-630 terms

of court in the éecondléifcuit.. Mr. Miller, are .
you:aware of that?

MR. BRADLEY: Yes, sir, Your Honor.

THE COURT: It says:the éourt general
sessions fdr Bamberg County shall be held at
Bémberg.on.the third Monday in February for a term
of.oné week;

Is that what you're talking about?

THE DEFENDANT: Yes, sir.

THE COURT: And this was -- this case was
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tried --
THE DEFENDAN&: In April.
THE COURT: - - April --
THE DEFENDANT: April 14th.
THE COURT: -- April 14th, 20 --
THE DEFENDANT: 10.
THE COURT: -- 10. All right.

THE DEFENDANT: And also, Judge, I got the

. indictment. You see if's got a 10th on it.

THE CéURT: I do.

THE DEFENDANT: And then you got the
stétute 16-2-910. That's kidnapping.

THE COURT: Correct.

THE DEFENDANT: The jufy found me guilty of

intent. That's what the grand jury handed the

indictment up for, intent. They -- you can't
upgrade indictments.A You. can lesser include it
but you can't upgrade>it. So now they got me in

the coMputer.as kidnapping. I mean, they didn't

find me guilty of kidnapping. Now, I got 18-year

sentence for attempt. It's no attempt don't carry

18 years. Zero to 10.
THE COURT: All right, sir. What else?
THE DEFENDANT: That's it.

THE COURT: All right. Mr. Miller,
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anything you want to respond to?

MR. MILLER: Your Honor, as to actualiy all
of these matters, the Defendant filed on April the
30th of 2012, a PCR application in Bamberg County.

That PCR application, I don't have any indication
that it wasn't timely filed but it was disposed of
on August the 19th of 2013, a little bit more --
well, a year and four months later.

Judge Cothran was the judgé for the PCR
action. Your Honor, I note that section_l4—5—630
which sets forth the terms of Court in the second
circuit was last amended in 1975. Clearly any
issue as to the terms of court should have been
raised in the PCR action that was filed.

THE COURT: Hasn't that 1975 statute been
goﬁe to the -- i |
MR. MILLER: The unified court system.
THE COURT: Unifiéd court system,‘and the

terms of court are set by court administration

now?
'MR. MILLER: That is- correct, Your Honor.
THE COURT: On an annual basis?
MR. MILLER: That is -- they are. -And that
is kind of the overriding -- individually, ves,

that is the case. The terms the court are set by
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court administration and we do have court whenever

court administration sets the terms. But as far

as the entire, the entire motion, all of it would
be barred by successiveness and statute of
limitations as it relates to the PCR action.
Anything that he was going to raise
relative to the_charge, reiative to the terms of.
court, relative to tﬁe Brady violation Ehat he

élleges'that he didn't get into today, about the

.out-of-court identification, all of that would

have needed to be raised in his initial PCR filing
aﬁd‘we do not have a copy of that PCR filing but
if-it didn't get raised it should have been
raised. If it didnget raised it was raised and
ruled upon in favor of the State.

Your Honor, the Court is obviously aware as
to the attempted kidnapping, the law in South

Carolina is that when a person attempts to commit

a criminal offense that is a felony, then it is

treated for sentencing purposes as though the

offense was completed unless the statutory --

there has been a statutory provision from the.

legislature specifically outlining the attempt
provision.

For example, there is an attempted armed
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robbery that carries zero to 20 years versus an
armed robbery that is iO to 30 years.

-THE COURT: Now an‘attempted murder .

MR. MILLER: ©Now there is an attempted
murdef as opposed to a murder. Attempted murder
would be three to 30 and murder would be 30 to
iife.

So, Your Honor, in this instance the

.indictmént is clear. The indictment alleges, and

this igs the indictment that he was found guilty.

of, ‘attempted kidnapping;-thaf Johnnie Lee Jomnes,

did in Bambefg'County on or abéut January 9th,
2007, unlawfully attempt to,seiie,_confine
inveigle, decdyL kidnap or abduct‘or carry awéy,'
the victiﬁh Donald Heirs, without the authority of
léw all in violation'of 16-3-910. I understand
the éonfusion because\i can -confirm because I ﬁéve
the printout‘from ﬁhé Depaftment-of Correétions
here at, the Deéartment of Correctiéns his offense

is listed as kidnapping as oppdsed to atﬁempted

kidnapping but attempted kidnapping is what he was

found guilty of and attempted kidnapping is what .

‘he was sentenced for. Because the legislature has

made no statutory provision for a separate offense

of attempted kidnapping it falls under the common
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law'rulerwhich is an'attempt is counted-for
sentencing purposes as though the offense itself
was completed.

THE COURT: That's a zero to 30 on the
kidnapping? |

MR. MILLER: That 1s correct, Your Honor.

So_procedurélly'everything is barred and.
individually. The move to the unified court
systém wherein court administration sets the terms
addresses the first argument made. And the’last
arguﬁenﬁ would be based on the common law rule of
attémpts and how those atteﬁpts are to be charged
and prosecuted.

THE COURT: Anything else, sir?

MR. MILLER: No, sir.

THE COURT: Any response, sir?

THE‘DEFENDANT: Yes, sir. On that attempt.

. THE COURT:' Yes, sir. |

: THE DEFENDANT: .A failure, you'knpw; rules

aﬁd regulafion I read of State of South Caroclina,
there's no such thing as attempt. And if yoﬁ --
and if it dqn't carry fhebstatute:you'haveito'gd
back éo all attempt. statutes where they would go.
17-25-20 which carries them attempt statute.

That's wheré all your attempts fall back up under
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that statute, 17-25-20 which is zero to 10, not
18.

And that new term of -- with the court
intervening and didn't intervene at no timé that
could be barred. That could be granted at any
time.

THE COURT: 17—25—20?.

THE DEFENDANT : Yeé, sir.

THE COURT: 17-25-20 with no special

punishment is provided for a felony it shall at

'the discretion of the court be by one or more of

the following modes for a périod of not less than
three ﬁonths not more than 10 years. But there's
a statute on attempts; is there not,-Mr.-Miller?

MR. MILLER: There is, Your Homor.

THE COURT: Do you know what that statute
ig?

MR. MILLER: I'm looking it up now, four
Honor. It'ékin Title 16.

(Pausé.) |

THE COURT: Find it?

MR. MILLER: Mr. Cooper has gone to get the

‘book that's got the specific language in it.

THE COURT: The specific statute talks

about attempts.
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MR. MILLER: There is.

THE COURT: Yes, sir.

THE DEFENDANT: -Judge, i don't know what
statute you're looking for bﬁt attempt, the jury
found mé guilty of attempt. It should have been
atﬁempt. Should havé been iﬁ there. Should be no
16-3-910. That;s attempt} It's attempt. It's
attempt. Case is not —j:whatevervit'was was not
accompliéhed. vit was attempted.v You can't take .
attempt and make it out an action of crime.’

THE COURT: Ifﬁ gding to study all of that
as sdon as I 1éok at the statute.. |

{Pause.)

.MR. MILLER: Your Honor; in South Carolina
an attempted --

THE COURT: Where are you reading from?

The statute?’ |

MR. MILLER: it'é common law. The statute
is -- it's common law attempted felony! The
penalty is the-same as for the principal offense
in the absence of a specific statute. And the
case on it is State versus Storgee, S-T-O-R-G-E-E.
That ié 277 SC 412 288 SC 2D 397. It is a 1982
case. And under - 16-1-80, of the South Carolina

Code, 16-1-80 provides: A person who commits the
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common law offense of attempt updn conviction must
be punished as for the principal offense which is
the basis of the indictment as well as.the
convictiqn'and sentencing. |

THE COURT;i-l6—1;80?

MR. MILLER: Yes, sir.

THE COURT: All right. Mr. Jones, I'l1l
take.it under advisement. I will iséue a written
order hefé shortly for yod. I will take it under
advisement and I'll‘issde a written order which
will be sent to you.

| Do you have his addresé, Mr. Miller?

MR. MILLER: ‘I do, Your Honor. It's on his

.filing.

THE COURT: 'PO ilSl Allendale. I assume
that's what it is.

MR. MILLER: If that address is still
current then I can -- |

THE DEFENDANT: Can I get that, that
statute you just did?

MR. MILLER: 16-1-80. We can get a copy of
it printéd.

 THE COURT: Give him the cite of that case,
too,'Mr} Miller. David, he's having a hard --

he's confined. Write that statute.
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:MR. MILLER: We'ré going to go priﬁt it
out, Judge.

THE COURT: All right. Before you leave to
go back they'll print out.the.statute.and the case
for you but I}li get a written order out to you.

THE DEFENDANT: (Nods head.)

THE COURT: Thank you. Dﬂd_this take
place in Ehrhardt? I can't remember.

THE DEFENDANT : Yes, sir.

THE COﬁRT: ‘Store owner, aliegedly?v

THE DEFENDANT: Yes, sir.

THE COURT: Are yvou from Ehrhardt?

-~

THE DEFENDANT: Well, I was staying up in

>

Bamberglcéunty -- well, Denmark for a while,;
but I'm from Colleton Couﬁty. |

THE COURT: Everything going well for you
down where you are? Fairly well? |

THE DEFENDANT: I ain't been in no trouble.
I've been, like I said, in a wheelchair. I can't
get my knees --

THE COURT: I understand.

THE DEFENDANT: Wish I couyd get surgery.

THE COURT: All right, sir. Good luck'to

you.

END OF CASE: 2:15 P.M.
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CERTIFICATE OF REPORiER
STATE OF SOUTH CAROLINA )
COUNTY OF AIKEN )

I, Chefi L. Young, Registered,Prdfessibﬁal Reporter
and Official Court Reporter for the State of South
Carolina, Second Circuit-At Large, do hereby certify that
the forégoing proceedings were written stenographically by
me using computer-aidéd translatiocn; fUrthEIL that the
fpregoing»is a true, accurate and complete record, to the

_best of my skill and ability, of all the proceedings had
and evidence introduced in the hearing of the:captioned
cage, relative to'appealﬁ,infthévcourt of General sésSions
for Bamberg County, on the 25th day of July, 2017.

I do further certify'that I am neither of kin,
counsel, nor interest to any party hereto.

I Have herennder sét my hand this Monday, the 16th

day of July; 2018.

Cheri L. Young,

Official Court’ Reporter
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“REG COUNTY

April 11,2016 E 7016 APR 26 AMI0: 24
Johnieé L. Jones,i#34027l “iQKFﬂIERE: SF :

‘Allendale C.I.
P.0.Box 1151
Fairfax, SC 29827

/

SRR

HAND DELIVERY

Clerk of Court

-=Bamberg Courty Clerk ef-fourbk  ——mm o oo o L L e

P.0.Box 150
Bamberg. <C 20003—015;

TO: Clerk

Enclosed please find orgiginal Motion for After~New1y'Discovered Evidénce :
and Motion to Pxpand Record and Counsel respectfully requasst in the above-refer—

enced matter, .

Please file the originals of record and return the clocked copies to my
courier. e ‘ |
In addition, this sub)ect matter is a crlmlnal matter and f111ng fee is

not require. Please forward a - copy to the qulCltOF S. Offlce.:
B

By copy of this letter, I am serving the Attorney General Wilson with the

§1ncerely,

‘Jakmm 2 A (7)’\)"5

/Johnle L. Jones'

' g;{;ﬁAlagNWilson, Attorney General




STATE OF SOUTH CAROLINA ) IN THE COURT OF GENREAL SESSIONS. o

- ’ SECOND 'JUDICTAL CIRCUIT e HMEERG CoUnYY
COUNTY OF BAMBERG . CASE NO.: 2007-GS-05~168-169
WI58PR 26 AM 10: 24
State-of South Carolina ) CJL%‘;\i‘%SQL’ E@%%%
; BAMBERG, S0
)
) )
vS. ) MOTION FOR AFTER-NEWLY DISCOVERED - EVIDENCE
y) : and- '
- o MOTTON TO EXPAND RECORD
Johnie L. Jones, #340271 )
' )
Defendant., )

‘"Byidentiarty Hearing Requested”

This matter comes before the Court" by way of an Motion to filed a Motion
for After-Newly Discovered Evidence and Hetien to Expand the Record to be filed
Qursuant'to“Ru1e~29‘(B;; SCRCRIM.P. and Rule*60 (B,(3,, SCRCP. There is no st——
~atute of limitavien when a pafﬁy'eeekﬁﬁe'seﬁ‘asfde“afjudgpeni due ¥e fraud upon -

the Court. (Citihg'Aenda'v.»ﬂbbfl'OiL*Ceoputatlen; 862 F.24 1115,1118 (1st Cir.

1989, Catoe VQKSEéQE,TSﬁbide;fEﬁefe'fe no time limitatien within such motion

_ must be brought forth. See”Sthée'§“Williaas. 1§d's.c. 295,93 S.E.2d 18s.

PROCEDURAL HISTORY

For purpese ef‘fﬁe‘ﬂoﬁien. Defendant discovered'thaﬁxthe Seliciter unlaw-
afully impaneling 1ts Grand Jury outside the Statute of 's.C. Code Ann.S8 14—5- 630
{25 ahe‘ualicgze ‘ecommi ed 2 B!l“Y VIOLATION by vithholdint exculpatorv evid-
-enﬁe'freu-fhe“defenae and the Soliciter nanufactured~a indictnena'fet [Attenpt‘
Kidneppihg]. |
ALLEGATIONS -

. In his current Metien alleges that he is being heId‘ih_cuseedy unlawfully

for the fellewing reasens:



- GROUND A, "Did the Solicitor committed (sic, a 'procedural error’
by unlawfully impanelirnig its Grand Jury outside the:
Statute of S.C.Code Ann.S8 14-5-630 (2,

SUPPORTING FACTS: The Defendant humbly contends that the Solicitor committed
(sic) a 'procedurai'error' by unlawfully impaneling its Grand Jury outside Sta-
tute of S.C.Code Ann.§ 14-5-630 (2). Here, the General Assembly did not made a-
provision in Sec, 14~5~630 (2,, that set forﬁh; a [Term of Court) for the Month
of [June). |
- S.C.Code Ann. j4-5-63G- (27, which providess
® Section (2, Bamberg County.- The Court of General Sessions fof'Bémberg
o County shall be held at Bamberg on the third Monday in
February for a term of one week and en the second Menday
in September for :: :r=m of one week. '
Newhere, in S.C.CodeAAnn;@ﬁéﬁ%ﬁga;g?é'?ﬁe' 1ggisléture provided a [Term
of Court] for Month of [June) within the Court of General SéSSiOns.-

' In.thé case,'aé‘hand; the indictment read as follows:

: ® At a Court of General Sessions, convened on June 52§d7£ the Grand
Jurors of Bambarg County present upon their oath;

In this case, the South Carolina Supreme Coﬁrﬁ‘confirm»the-étandard for the
[Term of Court] that set forth in the Statutory Léws of this State and in Ex—

; Part'Lilly, 7 S.C. 3?2, 1876 WL 5977 éﬁd State v.-Hendérson,-I36 S.E. 363. These
issues set fortﬁ in the Supreme Court Ruling in other such cases like State v;f
Henderson, Supra, and still apply today and protected by the United States Cén-
stitution and laws of the State and United States.

The-matfer presented above for review is not a.challenge fb the Court's Gene-
ral.grant’of.authority to hear and determine caseéf That authority is rightfully
granted by our consfifution, State v, Centry, 363 S.C. 93, 619 S;E.Zd 494 (2005,

and will not be at issue.



GROUND B, Legal Framework

SUPPORT&NG FACTS: The Defendant alleges thgﬁ’the Solicitor failure to
request'for a special term of the Court of'GenQral Sessions, it depr— -
ived the Defendant of his [Procedural due process]. As set forth, oﬁe
additional piece of evidence very clearly Setflés the matter of State's
FALSE cdndition. The information contained in Chamber Exhibit (A}, also
éstablishes that no specialitérm of the Court of General Sessions was
ndﬁ'conveﬁeé on.Juﬁe &,2007 dnder :he provisipns of either Section i4=5-
410, Section 14~5-910, or Section 14-5-920.

.As established above, what [CompéfénE'Auﬁhoriﬁy] the Selicitor can pro-
duce to this Court, that give them authority to alter the [Term of Court!
that set forth in Secfion 14-5-630 (2,. When a IegiSIative-enactmeht'limits
the manner in which something may ﬁw done, the enactment also evinces the
_inéenf that it shall noé be done another way. Thus, since the Court utilized
an lawfui mode of p;ocedure not'allowed under Section 14-9-210,'Statév1acked
the requiSitéAjurisdictibn to complete return of its true-billed indictment.
Therefore, the legislative has set forth the Procedure in South Carolina Rules
of Civil Procedure Rule 77. Cancélling or Ordering Term of Court.

The rule provides: |
® Sec. (E, No term of'céurt sha11 be céncelled nor additional term
- scheduled without the prior approval of the Chief Just-
ice. When the local bar requests that a week of Common
Pleas Court be not held or the Solicitb; requests that
a week of Gereral Sessions Court be not held the Clerk

'SHALL immediately notify the Court Administrator of this
State.

The Statutory terms above are clear, unambiguous, and require the. County Sol-
icitor to requests that a week of general sessions court be not held the Clerk
SHALL immediately notify the Court Administrator of this State. Here, the sol-

icitor in contempt of court by failure to comply with the requirements of this -

le.
rule 3,



i. Due Process

However, her, evidence will establish that the fForeperson of Grand Jury1
‘signed the (True-Billl dated May 31,2007. As set fo}th, the foreperson of the
gfand jury comﬁitted [Constructive Fraudi upon the Court by signing the indi-
ctment before full @@wgi wsS zssembled of the Grand Jury." See géitﬁer V-
United States, 413 F,2d 1061, under Rule é (f, of the Fedéfal Rules of Crimi-
nal Procedure provides: "An indictment may be found only uponfthe concurrence
of 12 ;r more jurors. And Rule 6 (c, empasizes the requiremen; chat>12 jurors
shall "find" each indictment by its)provision that the foreperson "shall keep
a record of the number of )urors concurr1ng in the finding of every indict-
ment must be "found" by at least 12 grand jurors is a further specxflcatlon -
‘of the Fifth Amendment's command that ™o person shall be held to answer for—

a capital or otherwise infamous crime, unless on a presentment or indictment—

of a Grand Jury."

GROUND C. Did the Court lack subject matter Jur1sd1ct10n to tr1ed the Defen—.
' dant on attenpted kidnapping?

SUPPORTING FACTS: The Defendant contends that the Legislature did not ......
enacted a Statute for (attempted kidnappingl and there was no brovision piace
in S.C.Code Ann.§ 16-3-910 for atteppggd k1dnapp1ng. Qee also, Keith v..gtev—
‘enson, 210 WL 3786122 (2010, to do a thing unlawfully is to do it willfuily

‘aéainst'the law. Xnowingly means knowledge, consciously; not accidenfqlly,;..
 seize means to take hold or suddenly or forecefully, confine means to limit,-
restrict or -enclose within bounds, imprison or shut or keep in. Inveigle.....
means té lure,'enticé or astray... or lead astray by false representétions,..

promises or other deceitful means. Decoy means to lure or as if by decoy. A.

 decoy is... decoy is something to entice a person into a trap. The definition

b, .



of decoy is to lure successfully. As provided in Section l6-3—916, kidnapping
occurs when one unlawfully seize, confines, inveigles, decoys, kidnaps,abd—
ucts or carries away any other person by any means whatsoever without author—

ity of law,

The plain and unambiguous language of § 16~3-910, As set forth, element of....
kindnapping {words of a statute should be accorded their plain and ordinary
meaning without resorting to subtle or forced construction to limit or expand
statute's operation,, There is simply no Ianguage in the statute which imp—-
lies it encludes a provision for (attempted kidnapping,. If the Legistature..
had intended to add attempted k;dnnnping in the Statute, it’tould have.......‘
includéd such language in the Statute (if Legislature intended Statute to
attempted kidnapping, it could have done so by including such language).
Laétly, the Sqlicitbr simply did deprived Defendant's of his due process
or equal protection, by convicting the Défendant of a Statutory Law. that was

not enacted by Legislature.

GkOUND D. The Solicitor committed a BRANDY VIOLATION by withholding excul-

patory evidence. _ S

+

SUPPORTING FACTS: The Defendant contends that the Solicitor withheld excul-

A patory evidencs, ~urﬁ as nIslienr1f1cat10n becanse tnn h12n1y sugge ive
ont—of—court identification procedure used by,police where only one photogra—
ph was displayed in the photbgraphin layout and shown to the accuser‘resuited
in an unreliable identification and tne Solicitor withheld the one photograph
from the defense and the Qol1c1tor wihheld the medical report from tht cocees
defense to substantiate the victim was every injury and the Solicitor faiied
to met all the prongs set forth in S.C.Code Ann.8 16-3~910. Here, the Solic~

itor was not faithful to»the Law.
5



CONCLUSTON

R c’)
2
_ : Wl
For all of the foregoing reasons, the Defendant, Johanie L.?o?%‘s",
respectfully requests this Court to grant the Motion and reverse

the trial court decision and remand this case for an Evidentiarty...

Hearing to vacate Jones's conviction and sentence as matter of Iaw.

This day of April, 2016.

» -Res'pect’fullj submitted,
Bys {M)u\;\);‘a A Sonues

Johnie L. Jones
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The under31gned hereby cert1f1e> tnat he has raused thegﬁitlpncn

for After-Newly Discovered Ev1dence and Motion to Expand Recnzd«flfgh c
cvSéns & =

in the above-captloned case, to be served via United States Watf ;brst*
on G

class, postage—pald, on the parties listed below on April 11,2016,

Alan Wilson, Attorney General
Office of Attorney Peneral

P.0.Box 11549 _ _
Columbia, S.C. 29211 . , .
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Johnle L. Jones
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STATE OF SOUTH CAROLINA 4 | IN HE GENERAL SESSIONS COURT

JHTAUG 25 BM) S
S

COUNTY OF BAMBERG OND JUDICIAL CIRCUIT
STATE OF SOUTH CAROLINA | %
. "ORDER DENYING MOTION FOR R
v. | NEW TRIAL AND PETITION FOR 8

WRIT OF MANDAMUS
JOHNNIE L. JONES,

. | 2007-GS-05-0168 and 2007-GS-05-0169
Defendant.

This matter came b_efdre the Court for hearing on Defendant’s motion captioned
“Motion for After-Newly [sic] Discovered Evidence and Motion to Expand Record” filed
“on April 26, 2016, and Defendant’s subsequent “Petition for Writ of Mandamus” filed May
11,2017. A hearing on the motions was conducted at the Bafnwell County courthouse on

July 25, 2017. The State was represented at the hearing by Deputy Solicitor David W.

E

Miller. The Defendant was present for the hearing and appeared Pro Se. After hearing

from the parties, I hereby find and rule that the Defendant’s Motion and Petition for Writ
of Mandamus should be dismissed for the reasons outlined below.

- PROCEDURAL HISTORY

The Defendant is presently cohﬁned__ in the South Carolina Department of
iCorrections pursuant to orders of commitment of the Bamberg County Clerk of Court. The
Defendant Waé indicted during the June 2007 term of the Bamberg County Grand Jury for
assault and battery with intent to kill (2007-GS-05-0168) and attempted kidnapping (2007-
| GS-05-0169). He was representcd by Dan Luginbill, Esquire. Defendant proceeded to a

jufy trial and was convicted of attempted kidnapping énd assault and battery of a high and
aggravated nature, a lesser included offense of assault and battery with intent to kill. On
April 19, 2010, I sentenced the Defendant to a peribd of eighteen years confinement
attempted Eidnapping and ten years for assault and_battery of ahigh and a_ggravatedvnature,.
with the sentences to be served concurrently. _ : |

The Defendant subsequently filed a Notice of Appeal and an appeal was perfected.
On January 25, 2012, the South Carolina Court of Appeals affirmed the sentences and
convictions and dismissed the Appeal. Statev. Jones, (Op. Np. 201 2-UP-034). Théreaﬁer,
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on Apri71' 30, 2012, 'the Defendant ﬁlled a Pro Se Petition for Post-Conviction Relief.
Counsel was appointed to_represent the Defendant and the matter proceeded to hearing-em
gbefore the Honorable R. Ferrell Cothran. Following‘ the hearing, 'Judge Cothran .
dismissed the Petition by order dated August 19, 2013.
The Defendant subsequently filed this motion captioned “Motion for After-Newly
(sic] Discovered Evidence and Motion to Expand Record” and, subsequent to fhat filing,
the “Petition for Wﬁt of Mandamus”. |
DEFENDANT S ALLEGATIONS
The Defendant alleges in his motion that he is being held unlawfully on three

grounds. First, he claims the Ramberg County Grand Jury and the General Sessions Court
were convened unlawfully, in contravention of S.C. Code §14-5-630, which purports to .
establish by statute, the terms of General Sessions and Common Pleas court in.the Second
Judicial Circuit. Defendant claims that because he was not tried during the week beglnmng
the third Monday in February or the second Monday in September, the Grand Jury and his
trial Court were unlawfully convened and lacked jurisdiction to adjudicate his case.” S.C.
Code Ann. § 14-5-630(2). -

Next, the Defendant alleges the Circuit Court lacked jurisdiction to conduct a trial

“on the charge of “attempted kidn_apping” because the legislature did not enact a statute

outlawing attempted kidnapping and there is no provision within the kidnapping statute
(S.C. Code §16-3-910) defining attempted kidnapping.

Finally, the Defendant alleges the Solicitor withheld certain exculpatory
information.in violation of Brady v. Maryland, 373 U.S. 83,83 S:Ct. 1194, 10 L.Ed.2d 215
(1963). . | - |

DISCUSSION
- 1. WERE THE 2007 GRAND JURY AND 2010 GENERAL SESSIONS TERMS OF
_ COURT LAWFULLY CONVENED?
Defendant claims the June 2007 Grand Jury and the April 2010 General Sessions

terms were convened unlawfully and therefore had’no jurisdiction to consider his case.
While Defendant is correct that S.C. Code §i4-5-630 provides for the scheduling of terms
of General Sessions and Common Pleas courts in the Second Judicial Circuit, the statute is

in-direct contravention to the subsequent enactment of the South Carolina Constitution,
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which vests exclusive contrgi of the Courts of this State in the SurJreme Court of South
Carolina. The Circuit Court is part of the unified judicial system as set forth in Article V,
Section 1, of the Constitutionl. This constitutional prdvision statee, “The judicial power
shall be vested in a unified judicial syStem, which shall include a Supreme Court, a Circuit

- Court, and such other co.urts of uniform jurisdiction as may be provided for by general

b

law.
Article V, Section 4 of the South Carolina Constitution provides, in relevant part

‘"The Chief Justice of the Supreme Court shall be the administrative head of
the unified judicial system.:. The Chief Justice shall set the terms of any . °
court and shall have the power to assign any judge to sit in dny court . -
- within the unified judicisl systein. Provided,-each county shail be entitied

~ to four weeks of court each year and such terms therefor shall be provided = o
for by the General Assembly. Provided, further, that the Chief Justice shall -
set a term of at least one week in any court of original jurisdiction in any
county within sixty days after receipt by him of a resolution of the county
bar requesting it. The Supreme Court shall make rules governing the .
administration of all the courts of the State .. [emiphasis added] S.C.
CONST Art. V, § 4 (1985) :

The terms of General Sessions Court are constltutlonally set by the Chief Justice of
the Supreme Court and notice of the terms of Court are thereafter published by South
Carolina Court Admlmstratlon. See State ex rel. Riley v. Martin, 274 S.C. 106,262 S.E.2d

404 (1980) (The statutory_vesting of the power to set terms [in the legislature] of the Court
of Appeals, therefore, infringes upon tTre constitutional authon'_ty of the Chief Justice to set
the terms of any court within the unified system, and violates the provisions of Article 5,
- Section 4, of the Constitution.) B - |
Accordmgly, the June 2007 Grand Jury that consxdered the Defendant s
indictments and the subsequent Apnl 2010 General Sessions term when the Defendant was .
tried were lawfully convened pursuant to the authority vested in the Chief Justice of the
South Carolina by the South Carolina Constitution. o o
II. DID THE COURT HAVE JURISDICTION TO TRY THE DEFENDANT F OR THE
OFFENSE OF ATTEMPTED KIDNAPPING‘?

The Defendant has alleged the Circuit Court had no jurisdiction to try him for the
offense of attempted kidnapping. S.C. Code §16-1-80 provides, “A person who commits

the common law offense of attempt, upon conviction, must be punished as for the principal
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offense.” The common law offense of attempt requires (1) an overt acf, (2) by the
defendant, (3) to commit a specified felony. The Defendant is correct that the legislaturc;
has made no statutory prdvision for attempted kidnapping, however that simply means an |
attempt to commit a kidnapping is punished under the common law as though the
kidnapping was completed pursuant to S.C. Code §16-1-80. Cf. S.C. Code §16-3-0029
(attempted murder)(A person who violates this section is guilty of a felony, and, upon
| conviction, Ihust be imprisoned for not more than thirty years) and SC Code §16-3-10
(murder) (murder must be punished by death, or by a mandatory minimum term of
imprisonment for thirty years to life), S.C. Code §16—11-330(B) (attempted armed
_ robbery)(A person who comumits attempted robbery while armed. . lo guilty of'a felony and,
upon conviction, must be imprisoned not more than fwenty years) and S.C. Code §16-11-
330(A)(armed robbery)(A person who commits robbery while armed. .. is guilty of a felony
and, upon conviction, must be imprisoned for a mandatory minimum term of not less than
ten years or more than thirty years, no part of which may be suspended or probation
granted). | | | |
SUFFICIENCY OF THE INDICTMENT |

The Defendant alleges the trial court lacked subject matter jﬁrisdi‘ction over the

charge of attempted kidnapping. At the hearing and in his motion, the Defendant _appears

to claim the court lacked subject matter jurisdiction because the indictment in his case was

defective, arguing there is no language in S.C. Code 16-3-910 “which implies it [includes]
(sic) a provision for attempted kidnapping”. -

The United States Supreme Court, in United States v. Cotton 535 U.S. 625, 122

'S.Ct. 1781, 152 L.Ed.2d 860 (2002), held that a defective indictment does not deprive a

court of jurisdiction. The South Carolina Supreme Court has held that éubject matter
| jurisdiction is the power of a court to hear and determine cases (;f the general class to which
the proceedings in question belong, Pierce v. State, 338 S.C. 139, 526 S.E.2d 222 (2000);
. and that issueé related to subject matter jurisdiction may Bé raised at any..time. Brown v.
State, 343 S.C. 342, 540 S.E.2d 846 (2001). In State v Munh; 292 S.C. 497,357 S.E.2d
461 (1987) our Supreme Court concluded that, subject to certain minor-exceptions, the trial
court lacks subject matter jurisdiction to convict a defendant for an offénse when there is p

no indictment charging him with that offense when the jury was sworn. Thereafter, in State
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v. Gentry, the South Carolina Supreme Court clarified “the confusion created hy Munn”
by adopting the holdings of the Unlted States Supreme Court in Cotton ‘and the Missouri
Supreme Court in State v. Parkhurst, 845 S. W 2d.31 (Mo.1992), finding subJect matter

jurisdiction of the crrcu1t court and the sufficiency of the indictment are two distinct

concepts and the blending of these concepts serves only to confuse the issue. Circuit courts

obviously have subject matter jurisdiction to try criminal matters./ State v. Gentry, 363 S.C.
93, 610 S.E.2d 494 (2005) ' |

The 1nd1ctment for attempted k1dnapp1ng in this matter alleges “That JOHNNIE
LEE JONES- d1d in Bamberg County on or about J anuary 9, 2007 unlawfully attempt to
seize, confine, inveigle, decov kidnap, abduct or carry away the Vl(‘tlm Donald Hrers :
without authorrty of law, all in violation of §l6—3-910 of the Code of Laws of South. *
Cdrolina, (l 976), as amended.” (emphasis added)_‘. As stated by our Supreme Court in State
-y__jg_ile,' 43 S.C. 52, 59—60, ZO'.SlE. 798, 801 (1895), overruled on other grounds by State
v. Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991) (citations omitted): o

The indictment is the charge of the state against the defendant, the pleading
by which he is informed of the fact, and the nature and scope of the
accusation. When that indictment is presented, that accusation made, that
pleading filed, the accused has two courses of procedure open to him. He
may question the propriety of the accusation, the manner in which it has
‘been presented, the source from which it proceeds, and have these matters
promptly and properly determined; or, waiving them, he may put in issue
the truth of the accusation, and demand the judgment of his peers on the
merits of the charge. If he omits the former, and chooses the latter, he ought
not, when defeated on the latter,—when found guilty of the crime
charged,—to be permitted to go back to the former, and inquire as to the
~ manner and means by which the charge was presented.

- The indictment is a notice document. A challenge to the indictment on the ground of N
| ihsufﬁciency' must be made before the jury is sworn as provided by S.C. Code §17-19-90.
lf the objection is timely made, the circuit court. should judge the sufﬁciency of the
indictment by determining whether (1) the offense is stated with sufficient certainty and

particularity to enable the court to know what judgment to pronounce, and the defendant
| to know what he is called upon to answer and whether he may plead an acquittal or

conviction thereon; and (2) whether it apprises the defendant of the elements of the offense

that is intended to be charged State v. Wilkes, 353 S.C. 462, 578 S.E.2d 717 (2003); see
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 also S.C. Code § 17-19-20 (2003) (sufficiency of indictment). In determining whether an
indictment meets the 'sufﬁciency standard, the court must l.ook at the indictment with a
practical eye in view of all the surrounding crrcumstances State v. Adams, 277 S.C. 115,
283SE2d 582 (1981). v

It is clear from the indictment that the Defendant was accused of attempting to
kidnap Donald Hiers. To the extent the indictment fails to cite to the common law of
attempts or S C. Code §16-1-80, and instead refers to the statutory offense of kldnappmg,
any alleged deﬁc1ency was waived when not brought to the attention of the Court prior to
the sweanng of the Jjury. Applymg Faile to the facts here, the Defendant chose to “put in
- issue the truth of the accusation, and demand’ the judgment of his peers on the merits of the
~ charge.” Having made that choice, he is net now “permitted to go back to the former, and -
inrluire as to the manner and means by Whi_ch the charge was presented”. | '

II1. ALLEGED MISCONDUCT BY THE SOLICITOR

In his Motion, the Defendant alleges the Solicitor withheld certain exculpatory

information in violation of Brady v. Maryland 373U.S.83,83S.Ct. 1194, 10 L. Ed 2d 215

- (1963). When offered an opportunity to explaxn and argue this allegation at the hearmg
the Defendant withdrew this claim for relief. A
IV. OTHER ALLEGATIONS OR CLAIMS NOT RAISED

As to any allegatrons that were raised in the motion or at the hearlng in this matter

and specifically not addressed in this Order this Court finds the Defendant failed to present
any testimony, argument, or evidence at the hearing regarding such allegations.”
Accordingly, this Court finds the Defendant has abandoned any such allegations.

V. ADDITIONAL BASIS OF DENIAL OF RELIEF

In addition to the prior discussion of the Defendant’s allegatlons herein, the

Defendant filed an application for post-conviction relief that was dismissed on August 19,
2013. While this matter was not captioned\as an applicetion for post-conviction relief, the
claims raised in the “motion” are collateral challenges to his convictions and sentences.
Successive applications for post-conviction relief are disfavored. Land v. State, 274 S.C.
243,262 S.E.2d 735 (1980). S.C. Code Ann. § 17-27-90 (1976) states:

All grounds for relief available to an applicant under this chapter must be
raised in his original, supplemerital or amended application. Any ground
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finally adjudicated or not so raised, or knowingly, voluntarily and intelli-
gently waived in the proceeding that resulted in the conviction or sentence,
or in any other proceeding the applicant has taken to secure relief, may not
be the basis for a subsequent application, unless the court finds a ground for
relief asserted which, for sufficient reason, was not asserted or was
inadequately raised in the original, supplemental or amended application.

Under this statute, successive post-conviction relief bapplicationsi are forbidden
unless an épplicant can point to a "sufficient reason" why new grounds for relief were not
raised or were not properly raiséd in previous applications. Aice v. State, 305 S.C. 448,
409 S.E.2d 392 (1991). Any new ground raised in a subsequent application is limited to
those grounds that “could not have been rais.éd .. . in the previous application.” Id., 305

.C. at 450, 409 S.E.2d at 394, Beéause the Defendant could have raised these allegations

) 'in hlS ‘previous application,'the Defendant may not raise these grounds in successive

applications. Id. The Defendant has not met his burden of showiné that the allegations
could not have been raiséd previously. Land, 274 S.C. 243, 262 S.E.2d 735 (1980). -

o 'The Defendant_ could have raiséd these grounds for reiief in his prior post-

- conviction relief application. He has failed to present any reasons why he could not have

raised the current allégations in his previqus post-conviction relief applications.
| Accordingly, Sumhmary dismiSsél of this moﬁon 1s appropriate because it is sﬁcceésive.

VI. DEFENDANT’S PETITION FOR WRIT OF MANDAMUS .
The Defendaﬁt filed a Petition for Writ éf Mandarfms on May 11, 2017. In his

Petition, Defendant requested that this motion be scheduled for hearing. Because the
| motion has now been heard, the Petition for Writ of Mandamus is moot. Therefore, the
Petition is dismissed. |

~ CONCLUSION -

Based on the foregoing, the Defendaﬁt’s, motion for new trial should Be, and hereby

is, DENIED. -

IT IS SO ORDERED. - —
: ' _ Doyet A. Early, IT /.~

Resident Judge, _ (
Second Judicial Circuit

August j_%ﬁoi 7
Aiken, South Carolina
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