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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF FLORENCE ) TWELFTH JUDICIAL CIRCUIT
Larry Brayboy, #336486, ) C.A. No. 2014-CP-21-3757 _
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) ORDER OF DISMISSAL 'rg <D = M
V. ) ' Bods 22—
) =203 o T
State of South Carolina, ) %;% ; ™
) H s o
Respondent. ) =YE W
) '

 w T o9
This matter comes before the Court by way of an application for f?ost-convi(_:tion relief

(PCR) filed by Larry Brayboy (Applicant) on December 3 1,2014. Respondent made its Return
on October 28, 2016. An evidentiary hearing into the matter was convened on J aﬁuary 31, 2018,
at the Florence Counfy Courthouse before the undersigned.v Jonathan Waller, Esquire, represenfed

Applicant. Lindsey A. McCallister, Esquire, of the South Carolina Attorney General’s Office,
represented Respondent.
At the hearing, Applicant testiﬁed on his own behalf. - Barbara W. Pratt, Esquire,

Applicant’s trial counsel also testified. This Court also had before it a copy of the records of the

Florence County Clerk of Court, Applicant’s appellate records, records from the South Carolina

Department of Corrections, the application, Respondent’s Return; and the trial transcript.

PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant

to orders of commitment of the Florence County Clerk of Court. Applicant was indicted at the

April 2009 term of the Florence County Grand Jury on one count each of armed robbery,

kidnapping, and assault and battery of a high and aggravated nature (ABHAN) (2009-GS-21-

N
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0398). Barbéra W. Pratt (Counsel) and Shanna Jones-Burgess, ! Esquires, represented Applicant..
On August 24-26, 2009, Applicant proceeded to a jury trial before the Honorable Thomas A.
Russo. The jury convicted Applicant as indicted. Judge Russo sentenced Applicant to
imprisonment for concurrent terms of eighteen years each for armed robbery and kidnapping and
ten years for ABHAN.

Applicant filed a timely Notice of Appeal, and an appeal was perfected by Kathrine H.
Hudgins, Esquire. The South Carolina Court of Appeals affirmed Applicant’s» conviction and

sentence on December 12, 2012. State v. Brayboy, 401 S.C. 207, 736 S.E.2d 679 (Ct. App. 2012).

Applicant’s Petition for Writ of Certiorari was denied on May 11, 2014. The Remittitur was
returned on June 26, 2014.

SUMMARY OF FACTS ADDUCED AT TRIAL

On December 6, 2008, around 11:00 pm, three male intruders entered a Pizza Hut in Lake
City, South Carolina. One of the men had a pistol while another had a sawed-off shotgun. The
man with the shotgun hit an employee in the head with the gun and ordered him to open the cash
register. Meanwhile, the man with the pistol hit the other employee on the head with his gun as -
well. The men forced the employees to undress and to surrender their wallets, celllphones, and
keys. The intruders were unable to open the cash register, and when they reélized police were on
the way, they fled. |

When police arrived they found, among other things, a loaded sawed-off shotgun hidden
behind the Pizza Hut. Two of the perpetrators were captured by police as they fled the ‘scene, and
they each confessed and informed police Applicant was the third person involved in the robbery.

Both codefendants claimed Applicant carried the sawed-off shotgun. After receiving a tip about

' Ms. Jones-Burgess is now deceased.
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Applicant’s location, police found Applicant hiding under a bed in a friend’s house, and he was
arrested. Applicant was subsequently indicted for armed robbery, kidnapping, and ABHAN. The
two codefendants agreed to plead guilty to lesser charges and testify against Applicant.

ALLEGATIONS

In his application for post-conviction relief, Applicant alleges he is being held in custody

unlawfully for the following reasons:

1. “Ineffective.Assistance of Trial Counsel,” in that:

a. “Trial counsel failed to interview an alibi witness, when the
Petitioner specifically requested counsel to interview the
witness and call him to testify at trial on Petitioner’s behalf.”
“Trial counsel failed to test evidence.”

c¢. “Trial counsel failed to properly argue and preserve Direct
Verdict [sic] motion.”

d. “Trial counsel failed to argue illegal search and seizure of
Petitioner.”

e. “Trial counsel failed to object to erroneous burden sh1ft1ng
jury instructions.”

f.  “Trial counsel failed to contact, interview and investigate co-
defendants, witnesses and victims.”

g. “Trial counsel failed to prepare for Petitioner’s case by not

- investigating the facts and circumstances of the case.”

h. “Trial counsel failed to object to prosecutor’s
unconstitutional, improper, prejudicial and burden shifting
closing arguments.”

i, “Trial counsel failed to present good character witnesses and
good character evidence for petitioner [sic].”

j. ““Trial counsel failed to contact, interview and subpoena
potential witnesses.”

k. “Trial counsel failed to object to prosecutor s blostering [sic]
of co-defendants [sic] testimony.”

1. “Trial counsel failed to impeach co-defendants at trial on
statements made.”

m. “Trial counsel was ineffective for not objecting to the state
[sic] using a federal inmate’s testimony; who was offered a
deal in exchange for his testimony.”

n. “Trial counsel failed to challenge/argue the insufficiency of
the Multiple Count Indictment.”

2. “Ineffective Assistance of Appeal [sic] Counsel,” in that:
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a. “Appellant [sic] counsel ineffective for not raising on appeal
the issue of “The trial court erred by not granting the Directed
Verdict of Acquittal Motion.””

b. “Appellant [sic] counsel ineffective for not raising on appeal
the issue of ‘There was insufficient evidence from which a
reasonable juror would have convicted Petitioner of the

929

crimes. :
3. “Newly/After Discovered Evidence,” in that: '
a. “There is a witness that can testify to the fact that Petitioner’s co-defendant
told this witness that he lied at trial and placed the crimes on Petitioner.”
At the evidentiary hearing, counsel for Applicant inforrhed the Court he intended to proceed only
on the allegations of ineffective assistance of counsel for failure to investigate the facts and
circumstances of the case, failure to test evidence, failure to properly argue the directed verdict
motion, and failure to contact and investigate Applicant’s codefendants, the ViCtiH"lS, and other
witnesses. Further, counsel for Applicant reported he had located the witness requested by
Applicant, fof which this Court had previously\ granted funding, and decided not to call him as a
witness at this evidentiary hearing. Therefore, this Court finds Applicant has waived and
abandoned all the other claims against trial counsel listed in his original application, all allegations
against appellate counsel, and all claims of newly discovered evidence. Those allegationé are

hereby denied and dismissed with prejudice.

SUMMARY OF TESTIMONY‘

Applicant testified he was arrested at a friend’s house on New Year’s Day 2009, one month
after the incident took place. Applicant testified his family hired Counsel to défend him, and he
was able to be released on bond while aWaiting trial. Applicant further testified he met with
Counsel se\IIeral_times, and although they discussed some facets of his case, he did not understand’
everything. Applicant testified Counsel told him the State had no evidence against him, and he .
went along with whatever Counsel said to do, so he went to trial. Applicant testified he and

Counsel listened to the codefendants’ statements, and she took him to visit the scene. Applicant
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admitted Counsel discussed the fa.ct that forensics had not been done on the shotgun and it could
not be linked to him that way. However, Applicant claimed Counsel did not investigate the gun
further or discuss how it could be linked to him via his codefendants, nor did Counsel talk to his
alibi witness. |

According to Applicant, he and Counsel never discussed any potential defenses because he
did not know the law, and she did not explain to him what would happen at trial. Applicant testified
she told him to take notes anci let her know if he had questioné. Applic;ant testified he did speak
with Counsel during the trial and pointed out when witnesses were lying, but he could not
remember the details of any conversations because he was nervous. Applicant further testified he
thought the trial was going well until the last day, when Counsel told him he could get eighteen
years, and he should take a plea. Applicant testified Couns¢1 told him she was “a bad lawyer on
PCR,” but he did not know what that meant, and he thought he was “winning” up until that point.

Applicant testified he felt Counsel mishaﬁdled the clothing evidence at trial because one
of the victims identified a jacket as an item worn by one of the robbers inside the Pizza Hut, but,
according to Applicanf,» his codefendant was wearing that jacket. The codefendant testified at trial
he never entered the building. Applicant testified Counsel did not adequately cross-examine the
victim on this discrepancy. Further, Applicant tes‘éiﬁed Counsel told him it was a good thing the
shotgun had not been tested and did not ask to have any tests perfqrmed on it, even though
~ Applicant felt that should have been done. Finally, Applicant testified Counéel did not contact an
| alibi witness as he requested; Counsel did not meet with the codefendants to interview them prior
to. the trial; and Counsel did not play fhe tape of the codefendants’ statements, which Applicant

felt would have better highlighted the inconsistencies in their statements.
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Counsel testified she has a private practice in Horry County, and she Became involved in
this case through her co-counsel, who was a friend of Applicant’s family. Counsel explained the
basic facts of the case as she understood them: two or three people came into the Pizza Hut, one
of whom was carrying a shotgun, and they robbed the employees inside. When the police were
called, the robbers fled, and two were captured on scene. Applicant was the third person, and he
was not arrested until sometime later. Counsel confirmed there was no DNA or ﬁngérpﬁﬁts or
other forensic evidence to link Applicant to the crime, only the statement of his codefendants.
Counsel also testified the victims could not identify any of the assailants, as they were wearing
masks and covered their faces and heads.

Counsel further testified her co-counsel handled most of the contact with the family, but
Counsel reviewed discovery, visited the scene ’With Applicant, and spoke with attorneys for the
codefendants. Counsel testified she reviewed all discovery with Applicant, particularly the
codefendants’ statements, and discussed the elements of the cﬁmes and the possible sentences with
him. She testified she felt he understood their convérsation well enough to help her prepare for
trial. Counsel also testiﬁed Applicant maintained his innocence, and he wanted to pursue a trial
and was not interested in any plea offers. Counsel testified Aéplicant dictated the defense in that
he admitted knowing the codefendants, but claimed he was not involved in the crime.

Counsel testified she represented Applicant for at least six rﬁonths prior to trial and
received about a month’s notice of the trial date. Counsel testified she prepared extensively for
trial by speaking with the soiicitor, interviewing Applicant and visiting the scene with him, talking
to the codefendants’ attorneys, and reviewing all discovery, particularly the Cddefendants’
statements, and preparing detailed cross-examination. A-ccording to Counsel, the two statements

were contradictory to some degree, and she felt she effectively cross-examined the codefendants
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on that issue, as well as the fact each codefendant received a plea deal in exchange for testimony.
Counsel further testified, based on notes in her defense file, she contacted Applicant’s alibi
witness, a man named Tony, but his testimony would have placed Applicant near the scene, he
could not give the exact time he was with Applicant, and Applicant was later arrested at his home,
so she chose not to call him. Counsel testified Applicant did not give hef any other ﬁames or
avenues to investigate, and her co-counsel spoke to the family, but they were also unable to provide
a defense.

Additionally, Counsel explained because no testing was done, but Applicant was alleged
to have been carrying the gun, it was easier to attack what the police did not do and helpful to point
out there were no fingerprints. Counsel testified she did not consider or discuss with Applicant
obtaining independent testiné of the shotgun because she was concerned with creating an ethical
dilemma for herself if the testing confirmed Applicant’s involvement. Counsel also testified she
did not hire an investigator because that is not her usual practice, and she did not attempt to speak
with the victims because she did not want them to feel intimidated or give them a chance to make
an identification of Applicant. Finally, Counsel explained she cross-examined the victim regarding
the identification of the jacket, and she was trying to tie the jacket to the shotgun, but the witness
did not give the answer she was hoping to receive. Counsel testified she did not feel the testimony
was harmful to Applicant’s case in any event, becaﬁse neither victim could identify Applicant at
all.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. This Court has further had the opportunity

to observe each witness who testified at the hearing and to closely pass upon their credibility. This
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Court has weighed the testimony accordingly. Set forth below are the relevant findings of fact and
conclusion of law as required by S.C. Code Ann. § 17-27-80.
In a post-conviction relief action, the applicant bears the burden of proving the allegations

in his application. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985). Where the

application alleges ineffective assistance of counsel as a ground for relief, an applicant must prove
“counsel’s conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668

(1984); Butler, 286 S.C. at 443, 334 S.E.2d at 814. The proper measure of performance is whether
the attorney provided representation within the range of competence required in criminal cases.
Butler, 286 S.C. at 442, 334 S.E.2d at 814. Courts presume counsel rendered adequate assistance
and made all significant decisions in the exercise of reasonable professionai judgment. Strickland,
466 U.S. at 689. An applicant must overcome this presuml;tion in order to receive relief. Cherry
v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
rassistance of trial counsel. Id. at 117, 386 S.E.2d at 625. "First, an applicant must prove counsel’s
performance was deficient. Id. Under this prong, the court measures an attorney’s performance
by its “reasonableness under professional norms.” Id. (quoting Strickland, 466 U.S. at 688).
Second, counsel’s deficient performance must have prejudiced the applicant such that “there is a
reasonable probability that, but for counsel’s ﬁnprofessional errors, the result of the proceeding
would have been different.” Cherry, 300'S.C. at 117-18, 386 S.E.2d at 625.

Ineffective Assistance of Trial Counsel

Regarding Applicant’s claims of ineffective assistance of counsel, this Court finds

Applicant has failed to meet his burden of proof. “Counsel’s performance is accorded a favorable
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presumption, and a reviewing court proceeds from the rebuttable presumption that counsel
‘rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment.”” Strickland, 466 U.S. at 690. There is a strong presumption that trial

counsel’s decisions are based on tactical strategy rather than neglect. Yarborough v. Gentry, 540

U.S. 1, 8 (2003). “Accordingly, when counsel articulates a valid reason for employing a certain
' strategy, such conduct will not be deemed ineffective assistance of counsel.” Smith v. State, 386

S.C. 562, 567, 689 S.E.2d 629, 632 (2010) (citing Caprood v. State, 338 S.C. 103, 110, 525 S.E.2d

514, 517 (2000)). See also Stokes v. State, 308 S.C. 546, 419 S.E.2d 778 (1992) (holding where
counsel articulates valid reasons for employing certain strategy, such conduct will not be deemed
ineffective assistance of counsel); Ingle v. State, 348 S.C. 467, 470, 560 S.E.2d 401, 402 (2002)
(holding counsel may avoid a finding of ineffectiveness if he articulates a valid reason for using a

certain strategy). Counsel’s strategy is reviewed under “an objective standard of reasonableness.”

Magazine v. State, 361 S.C. 610, 617, 606 S.E.2d 761, 764 (2004).

1. Failure to investigate facts and circumstances of case

“[C]riminal defense attorneys have a duty to undertake a reasonable investigation, which
at a minimum includes interviewing potential witnesses and making an independent investigation

of the facts and circumstances of the case.” Walker v. State, 397 S.C. 226, 235, 723 S.E.2d 610,

615 (Ct. App. 2012) (reversed on other groundé by Walker v. State, 407 S.C. 400, 756 S.E.2d 144

(2014)). Failure to conduct an independent investigation does not constitute ineffective assistance

of counsel when the allegation is supported only by mere speculation as to result. Porter v. State,

368 S.C. 378, 385-86, 629 S.E.2d 353, 357 (2006), abrogated on other grounds by Smalls v. State,
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422 S.C. 174, 810 S.E.2d 836 (2018) (citing Moorehead v. State, 329 S.C. 329, 334, 496 S.E.2d

415, 417 (1998)).

This Court finds Counsel visited the scene, met with Applicaﬁt, and investigated
Applicant’s witness, Tony, as Applicant requested. Counsel also reviewed discovery with
Applicant, particularly the codefendants’ statements, and prepared extensive cross-examination on
. the inconsistencies between them. This Court finds Counsel’s investigation into the facts and
circumstances of the case was reasonable. Further, this Court finds credible Counsel’s testimony
she discussed with Applicant the evidence received in discovery, tht; elements of the charges, and
possible defenses, and he chose to maintain his innocence and proceed to trial. This Court finds
Counsel was not deficient in her investigation of the facts and circumstances of this case, and
Counsel provided effective assistance in this case. Accordingly, this allegation is denied and
dismissed with prejudice.

2. Failure to test evidence

In any ineffectiveness case, a particular decision not to investigate must be directly

assessed for reasonableness in all the circumstances, applying a heavy measure of deference to

counsel’s judgments.” Wi}zgins v. Smith, 539 U.S. 510, 521-22 (2003). Further, to establish
counsel failed to adequately prepare for trial, Applicant must present evidence of what counsel
could have discovered or what other defenses could have been pursued had counsel more fully

prepared. See Palacio v. State, 333 S.C. 506, 513, 511 S.E.2d 62, 66 (1999) (finding trial counsel

not ineffective for failing to timely request discovery because the contents of the documents were
not presented at the PCR hearing); Moorehead, 329 S.C. at 334, 496 S.E.2d at 417 (holding trial

counsel’s failure to conduct an independent investigation does not constitute ineffective assistance
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of counsel when the allegation is supported only by mere speculation as to the result); Davis v.
State, 326 S.C. 283, 288, 486. S.E.2d 747, 749 (1997) (denying relief where applicant failed to
present witnesses or specific testimony establishing applicant would have had a defense with
additional time to prepare for trial); Skeen v. State, 325 S.C. 210,217, 481 S.E.2d 129, 133 (1997)
(finding appiicant was not entitled to relief where no evideﬁce was presented at the PCR hearing
to show how additional preparation would have had any possible effect on the result at trial).
This Court finds Counsel’s decision not to conduct independent testing on the shotgun was
reasonable. Counsel explained her valid concern with creating an etﬁical dilemma should the tests
definitively link Applicant to the gun. Further, this Court finds reasonable Counsel’s stated
strategy of \pointing out the steps law enforcement could have taken to test the item but did not.

See Underwood v. State, 309 S.C. 560, 562, 425 S.E.2d 20, 22 (1992) (“Where counsel articulates

a valid reason for employing certain strategy, such conduct will not be deemed ineffective.”). This
Court will not second guess her trial tactics, especially because Applicant has not met his burden
of proving he was prejudiced by Counsel’s performance. .VThe South Carolina Supreme Court “has
repeatedly held a PCR applicant must produce the testimony of a favorable witness obr otherwise
offer the testimony in accordance with the rules of evidence at the PCR hearing in order to establish

prejudice. .. .” See, e.g., Bannister v. State, 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998). In -

this case, Applicant did not call any witnesses or presént any defense that he was unable to present
at trial due to Counsel’s alleged deficiencies, and therefore, this Court finds he has not met his
burden of proof as to either deficiency or prejudice. This allegation is therefore denied and

dismissed with prejudice.
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3. Failure to properly argue directed verdict motion

Although neither Applicant nor Counsel were quéstioned as ‘to this allegation,
Applicant’s PCR counsel argued in closing Counsel’s performanée was deficient because the
_motion was foo general, and Counsel should have made a motion as to each charge. This Court
has reviewed the relevant portion of the transcript and finds no deficiency in Counsel’s
handling of this motion. This Court also finds there was a clear factual issue for the jury at the
close of the State’s evidence, and the trial court correctly denied the motion. This allegation is
therefore denied and dismissed.

4, Failure to investigate co_defendants, victims, and other witnesses

In order to support a claim that trial counsel was ineffective for failing to interview or
call potential alibi witnesses, a PCR applicant must produce the witnesses at the PCR hearing
~or otherwise introduce the witnesses’ testimony in a manner consistent with the rules of

evidence. Glover v. State, 318 S.C. 496, 498-99, 458 S.E.2d 538, 540 (1995). The applicant’s

mere speculation about what the witnesses’ testimony would have been cannot, by itself,
satisfy the applicant’s burden of showing prejudice. Id. Further, in Stokes v. State, triél counsel
stated he chose not to use certain witnesses at trial because, “in his judgment at the time, their
testimony would not have been of value to [Applicant’s] case.” 308 S.C. 546,419 S.E.2d 778
(1992). The Supreme Court affirmed the lower court’s ruling and found “trial counsel

adequately put forth a defense by calling the ohly witness whom he believed to be credible and

supportive of the defense strategy.” Id. Similarly, in Edwards v. State, the Supreme Court held

that “[a] witness’s credibility and demeanor is crucial to an attorney’s trial strategy, and an
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attorney cannot be said to be deficient if there is evidence to support his decision to not call a
. witness with serious credibility questions.” 392 S.C. 449, 458, 710 S.E.2d 60, 65 (2011).

This Court finds the trial strategy articulated by Counsel in this case in choosing not to
call Tony as an alibi witness. Counsel testified Tony could not recall the exact time he was
with Applicant, the testimony would have placed Applicant very close to.the scene of the
crime, and Applicant was later arrested hiding at Tony’s house. The Court finds this is similar
to the types of strategic decisions upheld in the cases above, and Counsel’s decision was
reasonable given that the testimony was arguably harmful to Ap}ﬁlicant’s case and pbtentially
opened the door to adverse testimony. Further, because Applicant did not produce the alibi
witness he alleges Counsel should have called at trial, Applicant has failed to establish any
prejudice resulting from Counsel’s performance.

This Court also finds Counsel was not deficient in her handling of the codefendants’
statements. Counsel testified she reviewed the statements and prepared detailed cross-
examination. The record reflects Counsel engaged in thorough cross-examination of all of the
State’s witnesses, including pointing out various inconsistencies in the stories of the

codefendants and highlighting them in her closing argument. Tr. pp. 302, 343.
Therefore, this allegation is denied and dismissed with prejudice.

CONCLUSION

For all the foregoing reasons, this Court finds and concludes Applicant has not established
any constitutional violations or deprivations that would require this court to grant his application.

Counsel was not deficient in any manner, nor was Applicant prejudiced by counsel’s
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representation. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.
This Court notes Applicant must file and serve a notice of appeal within thirty days from

PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate appellate

review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991),
Applicant has a right to appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rule. 71.1(g), SCRCP, provides that if Applicant wishes to seek appeliate review,
PCR counsel must serve and file a notice of appeal on Applicant’s behalf. Applic.ant is directed
to South Carolina Appellate Court Rule 243 for apprqpriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. the application for post-conviction relief is denied and dismissed with

prejudice; and ‘ .
2. Applicant shall be remanded to the custody of the Respondent,

AND IT IS SO ORDERED. _
ICHAEL G. NETTL
: : Presiding Circuit Court Judge
/ Twelfth Judicial Circuit
/ A9 2018
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