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Columbia, South Carolina 29211

S.C. SUPREME ooy
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Appeal of Case No. 2013-CP-40-6370
Dear Mr. Shearouse,

Enclosed for filing is a Notice of Appeal in the above referenced case. Also enclosed are

a certificate of service and a copy of the original court order which is to be challenged on appeal,
along with an order denying a motion to alter/amend judgment. I would appremate it if you
could file the Notice of Appeal and mail a date-stamped copy back to me in the enclosed pre- -
stamped envelope. '

By copy of this letter I am informing the Office of Appellate Defense of this Appeal. I
was appointed to represent Mr. Green on 1_1is PCR.

Please let me know if you have any questions or concerns regarding this matter.

Respectfully,

%M

Kristy Goldberg

CC: J. Clayton Mitchell
Assistant Attorney General
Post Office Box 11549
Columbia, South Carolina 29211-1549

Douglas Green, SCDC # 354245
Kirkland Correctional Institution
4344 Broad River Road

Columbia, South Carolina 29210

Jeanette McBride

Richland County Clerk of Court
Post Office Box 2766

Columbia, South Carolina 29202
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

Diane S. Goodstein, Circuit Court Judge

Case No. 2013-CP-40-06370

Douglas Green, SCDC#354245, .. .......ooviiiein.. Appellant
V.
State of South Carolina, . . ........... ... ..., Respondent.
NOTICE OF APPEAL

Applicant Douglas Green hereby appeals from the Order of the Honorable Diane S.
Goodstein presiding Judge for the 5™ Judicial Circuit, filed October 16, 2015 and Order Denying
Motion to Alter/Amend received by counsel for the Applicant on December 7,2018 in the matter of
Douglas Green v. State of South Carolina, Case No. 2013-CP-40-06370.

\/\W

Kristy Goldberg_) —
Attorney for Plaintiff

December 10, 2018

Law Office of Kristy Goldberg, LLC.
1720 Main Street, Suite 303
Columbia, SC 29201

Phone (803) 667-6633
kristy@kristygoldberglaw.com



Other Counsel of Record:

Assistant Attorney General, J. Clayton Mitchell
Office of the Attorney General

Post Office Box 11549

Columbia, South Carolina 29211



THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM RICHLAND COU@TY 0@2‘; @:f E)
Court of Common Pleas C

Diane S. Goodstein, Circuit Court Judge &/Z%’

(@)
(/,9}
Case No. 2013-CP-40-06370
Douglas Green, SCDC #354245, .. .............. i Appellant
V.
State of South Carolina, . ...................... Respondent.
PROOF OF SERVICE

Personally appeared before me, Kristy Goldberg, Esquire, who being duly sworn, deposes

and states:

She is the counsel of record for Applicant;

Service by mail is proper in this instance; and

She has served the NOTICE OF APPEAL on the following party on December 10, 2018 by
depositing one copy in the U.S. Mail, postage prepaid:

Assistant Attorney General, J. Clayton Mitchell
Office of the Attorney General

Post Office Box 11549

Columbia, South Carolina 29211

Kristy Goldber&\) u

Attorney for Plaintiff

Law Office of Kristy Goldberg, LLC.



1720 Main Street, Suite 303
Columbia, SC 29201

Phone (803) 667-6633
kristy@kristygoldberglaw.com

Other Counsel of Record:

Assistant Attorney General, J. Clayton Mitchell
Office of the Attorney General

Post Office Box 11549

Columbia, South Carolina 29211
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STATE OF SOUTH CAROL. | : JUBGMENT! CIVILCA

COUNTY OF Richland : ,@ .@
IN THE COURT OF COMMON PLEAS CASE NO. 2013 CP-40.06870 O B Ty
Douglas Green, §354245 _State of South.Carolina - 195/‘ ” @ /
.8 T2
1-’ . O N 075
PLAINTIFF(S) . DEFENDANT(S) SN
: Attorney for : {_| Plaintiff [ | De‘fé@é;aér
Submitted by: or
[ Self-Represented Litigant
_ DISE’OSTHQN TYPE (CHECK ONE)
1 JURY VERDICT. This action came hafore the court for a trial by juty. The issues
have been tried a:xd 2 verdiei rendered, '
D DECISION BY TBE CGOURT. This action came to trial or hearing before the courl . ..,
The issues have Heen tried or heard and a decision rendered. 1 8ce Page 2 for gdditionﬁtl.infoi_@atjp@_, “
0 ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [ Rute 41@_ % @ o4
SCRCP (Vol. Nonsuit); [} Rule 43(k), SCRCP (Settled); [_] Other 5 P o
[0 ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] Bankruptepy— T Vo
(] Binding asbitzation, subject to right 1o 1estore 10 confirm, vacate or modify R -
arbitration awsrd; ] Other It ER
O

DISFOSITION OF APPRAL TO THE CIRCUIT COURT (CHECK APPLICABLE EOX)o
[ Affirmed; E] Reversed; [] Remanded; [} Other e
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL “OR
ADMINISWA“VEEAGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL

T IS ORDERED AND ADJUBGED: [] See attached order (formal order to follow) [] Statement of Judgment
by the Court: ' i

. . ORDER INFORMATION
This order B ends [} does not cag the case,

Additional Information for the Clerk :
t

i
1

INFORMATION FOR TRE JUDGMENT INDER |
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolied, If there is no/judgment information, indicate “N/A” in one of the boxes below,

Judgment in Favorof | - Judgment Against Judament Amount To be Envolled
{List pame(s) below) | {List name(s) below) {List ampuni(a) below),
; $
5
$
If applicable, describe the property, including tax map information and address, referenced in the orders

The judgment information above has bizen provided by the submitting party. Disputes concerning the amounis contained i this .

form may be addressed by way of motion pursuant (0 the SC Rules of Civil Brocedure. Amonats to be computed such as interest

or additional taiBble costs not availab ?at he time the form and final order are submitted to the judge may be provided 1o the
tayXitly ad vef§da sbould refer to the official court order for judgment details.

Circojt Conrt udge
3

{ i
-

2112 - 1041715

Judge Code Thuta
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This judgment was entered on the Al day of M {5 am} a copy maﬂed first class or
placed in the appropriate atlorney’s boX on this day of .20 o gtsomeys of recotd or

to parties (when ggggg_ﬁ_g-mg 15 52) as follows;
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ADDITIONAL INFORMATION REGARDING DECISION B’i{' THE C()URT AS REFERENCED ON
PAGE L

This action came to irial or hearing before the court. The issues have been tried ér heard and a decision rendered.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND | : FIFTH JUDICIAL CIRCUIT
Douglas Green, #35424-5 . | 2013-CP-40-06370
Applzr’ant
ORDER GRANTING RELIEE N BART -2
V. o AND DENYING RELIEF IN FAP?“ L
o _ e <'_:; A
State of South Carolina, , , : o =
= .~"1 S
Respondent. : : P A
SR A
| @
This matter comes before the Court pursuant to an application for post-conviction lief

(PCR) filed October 18, 2013] Respondent made its Refum on Fe bruasy 25, 2
evzdent:ary hearing be convegled Kristy R. Geldherg, Esquire was a;:pmnted by the Rxchland
County Clerk of Court An.evldennary hearing” was held on January 22, 2015, at the chhland
County Courthouse. Apphcant was present and represented by Counsel Goldberg. J. Clayton A
Mitchell, Esquire, of the South Carolma Atiomney General’s Office represented Respondent.

At the PCR heanng,;; Applicant testified on his own behalf. Also testifying was
Applicant’s plea counsel, Eli%zabeih Fielding Pringle, ESquire._ This Court had before it the
Richiand County Clerk of Ceurt records, f pphcant’s South Camhna Department of Corrections
records, the PCR appiication, ihe Return, and the guilty plea »-ifanscnp_f,

| f. PROCEDURAL E"E§T@RY
Applicant is presently contmed in the South Carclina Department of Corrections pursuant

to orders of commitment of %he Richland County Clerk of Courl. Applicant was represemed by

Counsel Pringle. On Decembeir 18, 2012, Appii_cant appeared before the Honorable L. Casey
Manning, where he pled gu:lt}: as indicted. Sentencing was deferred until February 20, 2013,

where Judge Manaing sentenceffd Applicant as follows:
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Bank Robbery

30 years concurrent

Carjacking

20 years concurrent to -888,
suspended, held in abeyancs pending
completion of probation :

2011-G8-40-874

Armed Robbery

30 years provided upon the service of

15 years, the balance is suspended

with probation for 5 years, consecutive
Q91

B
[OREr - T S

12011-G8-40-875

Burglary, 2 {(nonviolent)

15 years concurrent to -871

2011-GS-40-877

Assault and battery of a high and
aggravated nature (ABHAN)

20 yearg concurrent to -871

2011-GS-40-881

Failure to stop for a blue light

10 vears concurrent to -871

2011-G8-40-880

Possession of a weapon during
the commission of a violent crime

§ years ¢oncurent to -871

1

2011-05-40-383

- Anempted murder

30 years consecutive to -871, -

suspended, held in abeyance pending
completion of probation

2011-G3-40-892

Assault and battery, 1¥ degree

10 years concurrent to -871

2011-G8-40-893

Assault and battery, 17 degree

10 years concurrent to ~871

2011-G8-40-89%4

Assault and battery, 1% degree

10 vears concurrent to -871

2011-G8-40-895

Wearing masks

1 year concurrent to -871

2011-GS-40-4664

Throwing bodily Auids -

15 years concurrent to -871

201 1-G5-40-4565

Throwing bodily fluids

15 years concturent to ~871

2010-G8-40-3994

Malicious injury to jail property

15 years coricurrent to -871

In this action, Applicant alleges that he is being held m custody urlawfully for the
!

following reasons:
1

1. Counsel failed to enter into plea negotiations with the solicitor’s office.
2. Counsel incorrectly advised Applicant that, upon entering a guilty plea, all

3.

sentences were 1 be imposed concurrently. . o
Counsel failed to explain Applicant’s constitutional rights, elements of
cach charge, and what Applicant was pleading guilty to under the law,
which resulted in Applicant’s plea not being knowingly and voluntarily
made. ;

Counsel failed to challenge Applicant’s charge of attempted murder as
there was no factual basis provided that Applicant had an intent to kill as
required by 8.C. Code § 16-3.29, ;

Counsel failed to challenge Applicant’s charge of assault and battery of a
high and aggravated nature as there was no factual basis provided that the
victim was injured in a manner that great bodily injury resulted or was
likely to result as required by 8.C. Code § 16-3-600;

Coungel failed io challenge Applicant’s charge of second degree burglary,
as no factual basis was provided to sufficiently prave the elements of the
charge as required by S.C. Code § 16-11-312. f
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7. Counsel failed to challenge App;icam s charges of -entering 2 bank with
intent to sieai and armed robbery, as a conviction of both offenses is ¢
violation of Apphcant s right against double jeopardy.

8. Counsel was ineffective in failing to move to withdraw the plea because it
was not entereé knowingly and voluntadily.

9. Counsel failed:to object when Applicant was illegally sentenced to greater
than the law allows:

a. Sentence to indictment 2011-GS-40-875 for second degree
uhrﬁ&"‘v (non-viclent) exceeded the maximum 9f 10 years

provided by 8.C. Code § 16-11-312(A).

b. Sentence to indictment 2010-GS-40-3994 for malicious injury to
jail proiaerty s illegal in that the 15 year semtence exceeds the
maximuim allowed by statute which is 3 vears pursuant to S.C.
Code § 4~17-70 '

10. Counsel failed! fo file a2 motion to reconsuier 1he Cowt’s sentence to
requ».st a spntence reduction.

11. Counsel failed (o advise Applicant of hist “ibni to ﬂpneai and failed to me a
notice of appeal on his behalf.

12. The cumuatwe effect of counsel’s errors resulied in deficient performance
violating Apphcant s constitutional rights under the Sixth Amendment,

13. Counset violatet! the:Rules of Profession Conduct in her representation.

o

| 1L APPLICABLE LAW
Ina postwcbhvicﬁon reﬁef action, Appiicant ﬁears the burden of proving the allegaﬁens in

the application. Butler v. State 286 8.C. 441, 334 SEQd 813 (1985}, Where the application '
i

alleges ineffective assistance of counsel as a ground for relief Apphcamt must prove that

“counsel's conduct so unde"'nmed the proper functioning of the adversarial process that the trial
capnot be relied upon as havmg produced a just result” 8 tnck.iar\d V. Washmg_ton, 466 U S. 668,
104 S, Ct. 2052, 2064, 80 L.Ed Zd 674,692 (1 984)  Butler, 334S. E;Zd 313.

The proper measure oi; performance is whether the attomey pr(_mded representation
’W’!Lﬂ:"? ?_318 Ta@ﬁe Oi' C()""igk] ;E‘ if?i:i ,i‘ Cj_ lﬁ f‘?‘i’x‘x’ﬂﬂ"ﬁ‘ cases, V
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Stricklar;d, 466 1.8, 663. Applicant must overcome this presunption in

order to receive relief. Chemy v. State, 300 8.C. 115, 386 S.E.2d 624 (1989).

Page 3 of 24



Courts use a m@»t;ronged test in evalvating ﬂﬂpgatzms of ineffective assistance of

counsel. Id, at 117, 386 S.E.2d ai 6’?5 First, Apphaant must pmve counsel's performance was

deficient. Id. Under this prong, courts measure an attorney’s perﬁgrmance by its "reasonableness

under prevailing professional norms." Id. (citing Strickland, 4&?6 U.S. at 688). Second, any
deficient performance must have prammcpa Applicant such;; that v“'there is a reasonable
probability that, but for counsel's unprefessional errors, the resulé of the proceeding would have
been different.” 1d, at 117-18, 386 S.E.2d = 625, With respeé:t to guilty plea counsel, the
Applicant must show there is a reasonable probability that, but ffor c;)unsel's alleged errors, he

i

would not have pled guilty and would have insisied on going to tral. Hill v, Lockhart, 474 U.8.

32, 59 (1985), _ ;
i, FINDINGS OF FACT ANB} CON@{;E}SE%NS OF LAW
This Court has reviewed the testimony presented at the exédentimy hearing, observed the
witnesses presented at the hearing, passed upon their credibi‘!itsr, and weighed the testimony
accordingly. Further, this Court has reviewed the Clerk of Cfmrt records regarding the subject
convictions, the guilty plea transeript, Applicant’s records from the South Ca;o%ina Department
of Corrections, the application for post-convicion relisf, and "ZE}& iegal arguments made by the
attorneys. -Pursuant to 8.C. Code Ann. § 17-27-80 (2003), tfms Court makes the following
findings of fact based upon all of the probative evidence pré«semed%
“As a matter of general impression, this Court finds Appﬁéazat’s testimony and assertions
0 be hot credible, Iﬁ contrast, this Court finds counsel’s testimongé to be credible and persuasive.
These credibility findings have been applied to the Court’s ﬁndji%ngs and conclusions set forth

below.
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En%@@ﬂt&s'y and Unintelligent Guilty Plea
 Applicant argues he did not plead guilty knowingly and voluntarily. Applicant argues he
was advised that Judge Manmng would run the sentences concurrently. He also alleges that he
was not properly advised of the numerous charges against him. This Court finds otherwise aﬁd
concludes that Applicant’s gul‘a, plea was entered freely and voluniarily.

To find 2 guilty plea 1§ voluntarily and knowingly entered into, the record must establish
the defendant had a f:ﬂl unde%;standmg of the consequences of his plea and the charges against
him. Boykin v. Alabama, 395 U.S. 238, 89 8. Ct. 1709, 23 L.Ed.id 274 (1969). Deféndant's
knowing and veiwmiary "waivéir of statuiory or constitutional ﬁghis must be established by a
complete record, and “may be accomplished by colloguy between court and defendant, between
court and defendant's csunselé or voth.” R@ddy v, State, 339 8.C. 29, 34, 528 S.E.2d 418, 421
(ZGOO) (citing State v. Ray, 310 S.C. 431, 437, 427 SE.2d 171, 174 (1993)). A guilty plea is a
solemm, judicial admission of the truth of ths ‘charges against an individual; thus, a criminal
inmate's right to contest the \éalidity' of such a plea is usually,n but not ixwar_ia'biy, foreclosed.
Dalton v. State, 376 8.C. 130, 337~3 8, 654 S.E.2d 870, 874 (Ct. App. 2007) (citing Blackledge v.
Allison, 431 U.S. 63,978S. Ctl 621, 52 L.Ed.24 136 (1977)). Therefore, statements made during

a guilty plea should be consié;ered conclusive unless a criminal inmate presents valid reasons

why he should be allowed to depart from the truth of his statements, Crawford v. United States
519 F.2d 347 (4th Cir.1975).

Applicant claims he ﬁxé not plead guilty koowingly and voluniarily for 2 number of
reasons. This Court finds thesé contentions withont merit. This Cowrt finds the record reflects
Applicant was advised of the %’aiver of his constitutional rights by the plea court. Applicant’s

testimony regarding Counsel’s %‘advice is not credible. This Court finds very credible Counsel’s
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testimony regarding her preparation and advice concerning the case and the amount of time
Applicant was facing. Counsel’s testimony that she meticulously reviewed the charges, possible

punishment, and the discovery materials is persuasive, Counsei also noted that she believed

Applicant to have a full understanding of the rights he was Waivin%g by pleading guilty and did so .

voiuntarily. Counsel explained that neither she nor the State madffe Applicant any promises with
respect 10 a possible senience. There was no credible evidence%presemed that Applicant was
advised that the sentences were to only be run concurrently. It is i;'zbundanﬂy clear from the plea
transeript and from Counsel’s testimony that Applicant was ﬁ;ﬁv awam *hnt Judge Manning
could run the charges consecutively. Counsel even noted that sh§ further advised Applicant of
the distinction between consecutive and concuurent time at the senj;enci'ng hearing.

The record reflects Applicant admitted his guilt to the piea court. This Court finds that
icant presented no svidence that he was coerced or forced 13’ plead guilty. This Coust finds
Applicant’s intent (o plead guilty was made clear fo the plea judge%. Applicant was fully informed
of the nature and consequences of his plea by his attorney and was advised fusther by the plea
court. Applicant knew he was pleading guilty and conveyed %hai to the plea court. Judge
Manning went through a very extensive colloquy with Appiicaét to ensure he understood. all
consequences of pleading guilty. This Court finds thg plea judge cémcﬂy found Applicant’s plea
was freely, voluntary, and intelligently made. This allegation is denied and dismissed with
orejudice. |

Ineffective Assistance of Cﬁﬁm&ﬁé

Failure to File a Notice of Appeal
This Court further finds Applicant has failed 1o carry his %burden to prove Counsel was

’:.h

mefiective in failing to file 2 notice of sppeal. “{Clounse! has a canstitutionally imposed duty to

Page 6of 14
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consult with the defendant aéout an appeal when thers is reason 1o think either (1) that a rational
defendant would want to appeal (for example, because there are nonfrivolous grounds. for

appeal), or (2) that this partgcular defendant reasonably demonstrated fo counsel that he was

interested in appealing.” Roe v Flores-Ortega, 528 U.S. 470, 480, 120 S. Ct. 1029, 1036, 145 L.

Ed. 2d 985 (2000). Here, Applicant did not convey any wishes fo have the guilty plea appealed,
- l

This Court finds there was o ba315 for an appeal as there were no objections made. This Court

finds Green’s testimony not cr,edlbie and relies on the credible testimony of Counsel. This Court
i

also finds Applicant failed to %presen: any evidence showing how he may be prejudiced by this

E

alieged deficiency. Ses Rul 71.1{e}), SCRCP; Butler v. Stale, 285 5.C. 441, 334 S.E.2d 813

pw-ﬂ

()
(l)

es
(1985}, |
é_ajb_xg_c 1o ¢nter into plea negotiations -

Applicaut alleges Caurései failed to enter info plea negotiations with the solicitor’s office
in an effort to resolve the cas% in a manner favorable to Applicant. Applicant testified that no
negotiations took place with ﬂ;ie prosecuting solicitor. Counsel testified that she never seriously
thought about taking this casei to_ﬁ"ial as the 3tate’s case against Applicant was strong. She
testified that the State did not make any offers o Applicant despite her efforts to solicit some
kind of offer. 3
The South Carolina Sz%preme Court has held “[ijhe decision whether to offer a plea

bargain is within the solicitor s discretion.” State v. Whipple, 324 5.C. 43, 49, 476 S.E.2d 683,

\-:;

8.5.24 850 (1994

686 (1996) (emphasis added), citing State v. Chisolm, 312 8.C. 235, 439
criminal defendani has “no right to be offered 2 plea . . . nor a federal right that the Jjudge accept

it.” Lafler v. Cooper, 132 8. Ct. ‘%;376, 1387, 182 L. Ed. 2d 398 (2012).
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This Court finds this allegation without merit. This Cc?zﬁ finds Counsel’s testimony
credible on the issue in that the State was unwilling to exiend 2 gélea offer to Applicant, as was
their right. Counsel aitenipted to negotiate an offer with the preseé’:uﬁng solicitor, but that was to
no avail. Applicant ultimately pled guilty siraight up with no recémmendaﬁon or negotiation in
place. Counsel was not deficient in any regard as she made a‘rtemp%ts to work with the prosecuting
solicitors. Applicant has failed to show any resulting prejudiefé -because there has been no
evidence submitted to show that the State had any intention of éffering Applicant a deal. This
Conirt denies and dismisses this allegation with prejudice.

Failing to challenge the attempted murder, ABHAN. and sscoii;d degree burglary charges

Applicant further alleges that Counsel 'was ineffectivef; in failing to challenge the
sufficiency of the charges of attempted murder, ABHAN, and secgnd degree burglary. Applicant
argues there was not a sofficient factual basis for him to be c%nv%cteﬁ of attempted muxder,
ABHAN, or second degree burglary. -

Post-conviction relief “is not a substitute for nor does it aﬁect any remedy incident to the

proceedings in the trial court, or of direct review of the sentence ar conviction.” 8.C. Code Ann.

§ 17-27-20(b); see also Simmons v. State, 264 8.C. 417, 423, 215 S.E.2d 883, 885 (1975) (“Itis
uriformly held that an application for post-conviction relief is ncfvi a substitute for an appeal.”).
Applicant’s allegation regarding the charges against him is an %inappropriate challenge to the
sufficiency of the evidence. Simmons, 264 S.C. at 423, 215 SEZd at 885 {*[Tlhe Uniform Post-
conviction Procedure Act ‘shall not be construed to permit colla%teral attack on the ground that
the evidence was insufficient to support a conviction,” (citing Eésshlev v. State, 260 5.C. 436,
196 S.E.2d 501 (1973)). “A gniify’ plea constitutes a waiver o':f noﬁjuﬁsdictional defects and

claims of violations of constitutional rights.” Jamison v, Stats, 410 8.C. 436, 467, 765 8.E.2d

[y
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123, 129 (2014) (citing State v. Rice, 401 8.C. 330, 331-32 737 S.E.2d 485, 485-86 (2013}

Hyman v. State, 397 8.C. 3:5 %4»4 723 8.B.24 375,379 (20?2‘)}

This Court finds this alleoatmn 15 not proper for this forum. Apphca_qt must have taken
this case to trial and argued for dismissal of the charges at that stage. {nstead, he admitted the
truth to the allegations set Fo;th in the indictments at the plea hearing. Apphcant may noi now
challenge the sufficiency ‘1: evidence,

It is noteworthy that Anplmam was still facing over 150 years not taking into account
these four charges. It was ce&’tamly reasonable for Counsel to advise Appﬁzcant to plead guilty to
the charges even though she had concerns that the State may have trouble proving all necessary
clemienis at irial. Counsel bsoacnt her concerns to the attention of the prosecutmﬂ solicitor in an
attempt to challenge the charggs, but they would not agree to drop or reduce any of the charges.
Applicant has failed to provei Counsel rendered deficient peffonnance. He has also failed to
present the Cowt with any Ecredibie evidence Showing he was prejudiced by this alleged
deficiency. i

Double Jeopardy

Next, Applicant ‘allegés Counsel was ineﬁ‘ecﬁvé in failing to challenge Applicant’s

charges of armed robbery an(i entering a bank with infent to steal s 2 usiaizm of the right

against double jeopardy. “Where an act or transaction cmsntutes a vxola&xon of two dmmct

statutory provisions, the test to be applied to determine whether there are two offenses or only

one, is whether each provision reqmres proof of a fact which the other does not.” Blockburger v.
United Siates, 284 U,5. 260, 7@34, 32 8.C 180 (1932).
Counsel testified she digd not believe armed robbery and entering a bank with intent to

steal carried the same slemenis and, therefore, did not implicate the double jeopardy clause. This

2

Y
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2

123, 129 (2014) {citing Statz'e v. Rice, 401 S.C. 330, 331-32, 737 S.E2d 483, 435-86 (2013);
Hyman v. State, 397 5.C. 35, 44,723 3.E.2d 375, 379 (2012,

This Court finds ﬂﬁs%aﬂegaﬁon .is aot proper for this forum, Applicant must have taken
this case to trial and argued zfor dismissal of the charges at that Stage. Instead, he admitted the
truth to the aiieoaﬂons set fm‘th m the !ﬁdz Tents at the plea hearing, Applicant may not now
chalienge the sufﬁcxency of the evidence

It is notewonhy that Apphcant was still facing over 150 years not taking into account
these four charges, It was certamly reasonable for Counsel to advise Applicant to plead guilty to
the charges even though she haﬁ concems that the S otare may have trouble proving all necessary -
elements ai trial. Ccunsei broucht her concerns fo the attention of the prosecuting solicitor i in an
attempt to challenge the charges but thev wou]d niot agree to drop or rednce any of the charges.
Applicant has failed o pmve Counssi rendered éeﬁczent performance. He has also failed to
present the Cou:t with amr eél‘ble evidence showmg he was prejudiced by this alleged
de”ic:ency ;

Double Jecgardz

Next, Applicant alleges (‘mmsel was ineffective in failing to ¢

PR

challenge Applicant’s

charges of armed robbery an nten:ng a bank with intent to steal as a wola‘non of the right
against double je_opardy “Where an act or u'ansactmn constitutes a violation of two- distinct
statutory prov;smns the test tc be applied to determine ‘whether there are two offenses or only -
one, is whether eack provisio ;,,mres proof of a fact which the other does not.” Blockburger v,

United Stat'eé, 284 U.S. 299, 3053- 52 8.Ct. 180 (1932),

Counse! testified she duﬂ not believe armed robbery and entering 2 bank with intent to

steal carried the same elezrxems aﬁd therefore, did not implicate the double Jjeopardy clause. This
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Couri agrees with Counsel’s analysis that Applicant’s convicﬁd}ns do not constitute a double
jeopardy violation. The offenses do not share identical e{ementsé;s_e_c; §.C. Code Amn. § 16-11-
380 (2007); S.C. Code Ann. § 16-1 1-330 (1996). Therefore, ﬁns allegation is denied and

dismissed with prejudice.

Applicant further alleges Counsel was ineffective in faiiing to move to withdraw the

puilty plea. He argues that since he did not plead guilty knowingfzy and voluntarily that Counsel

H

should have learned of this and brought it to Judge Manning’s jattention. He also argues that
Counsel should have moved o withdraw the plea when she realized Applicant was wnsatisfied

‘with her representation.

b
H

This allegation is without merit. The only requirements foir a plea to be accepted are that

the defendant “understand the nature and crucial ¢lements of the charges, the consequences of

the plea, and the constitutional rights he is waiving, and that the record reflect a facinal basis for
the plea.” Rollison v, State, 346 S.C. 506, 511, 522 S.E.2d 296,292 (2001). Once a defendant

has entered a guilty plea, he is not entitied to withdraw it as a matter of right. State v. Thomason,

355 8.C. 278, 285, 584 S.E.2d 143, 146 {2903—1}; Riddle v. State, 278 8.C. 148, 252 S.E.24 795
(1982). In this instance, a defendant’s withdrawal of guilty f;lea 1s “left in the sound discretion of
the circuit coﬁrt.” Thomasen, 355 SC at 283. Moreover, “{aj%n accused is not permitied to
speculate on the supposed clemency of the judge and enter a ;%lea of guilty with the right to

retzact it if he finds that his expectation was not realized.” Siate . Canirell, 250 S.C. 376, 380,

158 S.E.2d 189, 191-192 (1967). Applicant’s argument that ceuﬁiscl was ineffective in failing to
withdraiw the guilty plea is based on a mere allegation of prejudiéze in that he received a harsher

sentence than expected.

i
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endant’s

{Wiﬂ?drawal of avple%x} should not be made use of solely becanse of defendan

surrise at the SEVerlly of the sentence imposed, in the absence of some showing

that. the plea was induced by fraud, misrepresentation, or other unfair or undue

means on the part of tghe prosecuting attorney or the presiding judge.
State v. Harvey, 123 $.%, 201, 202 (1924,

Counsel testified she dzd not see any reason to move (o withdraw Applicant’s plea, This
Court notes that Appiicant si?nveyed te Judge Manning that he was completely satisfied with

Counsel’s services, Applican% failed to produce any credible evidence o Support a motion to

withdraw the plea,

Failure to object fo the sentences imposed on the second desree huralary and malictous intury (o
1ail property tharges

Applicant further a]leg;‘es Counsel was ineffective in failing to objest to the seniences of

fificen (15) years’ on the s_eccgnd degres burglary and malicious injury to jail property charges.
Applicant argues these sentencé:es sxceed the maximum allowed by statute. This Coust agrees. it
s clear Applicant was c‘%mrgedéwith Second degree burglary, non-violent under S.C. Code Ann. §
16-11-312(A). South Carolina §Code Ann, § 16-1 1-312(C)(1) provides: “Burgiary in the second
degree pursuant to subsection (A.) is a felony pimishable by imprisonment for not more than sen
yeazs,” {emphasis ‘added). SC Code Ann § 4-17-70 provides in relevant pazi: “A person wio
violates thé provisions of this s;-.ction is guilty of a misdemeanor and, upon conviction, must be
fined in the discretion of the com or imprisoned not more than three years,” (emphasis added),
This Coust orders the Iigixﬁted relief of Tesentencing for 201 I-GS-@G—%‘?S and 2010-GS-

40-3994 10 allow the court to seiience Applicant within the ratige provided by statute.

Failure to file & motion to reconsider the Court’s sentence to re Jusst a sentence reduction
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reconsideration on his behalf. This Court finde thiz allegation 10 Ee without merit. Under Rule
29(a), SCRCrimP, “post-iriak motiens shall be made within ten (10) days after the mpoﬂmon of
the sentence.” Counsel was never asked by Applicant to file thv manon o veconsider Wlthm the
ten (10) day umelme, nor did counsel have any reason 1o beheve Applicant wanted such a
motion filed. Counsel also found no reason 1o file a motion for ?cc0n51ci=>mnon. This Court finds
z
Counsel’s performance was obj ectively ;casonab}P under the prevaalmg professional norms.
Further, Applicant has failed to prove resulting preJLdlce. The recard bafore this Court
and testimony provided at thé. hearing firmly convinees this Cm%rt that Applicant would have.
been no beftter off in filing a motion for reconsideration as tl-é%re was no new evidence Of
information that was not already provided to the plea judge. )
Cumuﬁaﬁve Erver

!

Applicant slse argued that because there are muﬁ'né instances of deficiency on

Counsel’s behalf, the apphcanon should be granted based upon tha open question of law in South
Carolina regarding cumulative- error. This Court finds that the ,doctrme of cumulative error,
although often raised in post-conviction relief proceedings, -contr::idicts the use of the gmg_lg_l_a__né

two prong test, requiring both deficiency and prejudice for a f ading of ineffective assistance of
i

i\

counsel. Therefore, this Court finds that it is not an appropnage test for a determination of

asy

£

ineffective assistance of counsel.
Alleged Violation of Professional C@nidm&
Finally, Applicant alleges Counse! violated the Rules oij‘ Professional Conduct in her

representation. He broadly argues that Counsel had a conflict o}f interest in representing him.

i

1 This Court does not address the allegations that Counsel was ineffective for faxlmg tofilea motmn to reconsider
e sentcnces iiuposed on the scoond degree burglary and malicious injury to jail property. This Co urt has grasted
limited relief in the form of resentencing on the two indiciments hecanse the sesjtences are illegal. E“ his Court need
not now consider whether Counsel’s performance was deficient in failing to brmg this to the plea court’s attention.

Page 12 of 14



Appiicant presented no sneé:i‘ic evidence of any sort of conflier, Thic Couwrt finds Counss
testimony not credible on thas 1ssue. This allegation is also irrelevant to the d:sposxtion of this
proceeding, See Langford v, State, 310 8.C. 357, 360, 426 8. E ?d 793, 795 (1993) {“[Tthe Rules
of Professional Conduct have no bearing on the constitutionality of a criminal conviction.”), This
allegation is readily denied szad dismissed with prejudics,
All Other Allegations
As to any and all alleéationé that were raised in this matter and not specifically addressed
in this order the Court finds Appllcant fmled fo present any evidence regarding such allegations.
Ac dxngxy, the Court finds -.?xpp;;cant has abandoned any such allegations.
IV. CONCLUSION
Based on the f@regoing, the Court finds and concludes Apphcant has not established any
constitutional violations.or depnvatzons that would require this Court 1o grant his application,
Applicant failed 1o demonstrate counsels’ performance was unreasonable under prevailing

professional norms. Ch erry, 36& S.C. at 117-18, 386 S.E.2d at 625; Stalk v. State, 383 S.C. 559,

363, 681 S. E 2d 592, 594 (7069) Therefore, this apphcanon for post-conviction relief must be
denied and dismissed with pr J,zdtm

The Court notes Apphqan‘i must file and serve a notice of appeal wxﬁ’un mzrty (30) days
from PCR counsel’s receipt of writien nofice of entry of judgment fo secure the appropriate
appeliate review. See Rule 703 SCACR. Pursuani to Austin v. State, 305 S.C. 453, 409 5.E.2d
393 (1991), A pplicart has a nbhi zo appeliate counsel’s assistance in %eekmg review of the denial
of post-conviction rehef Ruie 71.1{g), SCRCP, provides that if Applicant wishes to seek

appellate review, PCR counsel; must serve and file a notice of appeal on Applicant’s behalf _
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Applicant is direcied 0 South Carcline Appeilate Court Rule 243 for appropriate procedures for

appeal.

IT IS THEREFORE ORDERED THAT:

1.

AND IT IS SO ORDERED this /

The Application for Post-Conviction Relief is granted on the limited
ground that Applicant was sentenced fo more ihan! the maximum
provided by statute on indictments 2011-GS-40-875 and 2010-G5-40-
3994;

The sentence entered by the Richland County Clerk of Court for
indictment numbers 2011-GS-40-875 and 2010-GS-40-3994 s
vacated; '*

_ The matter is semanded to the Honorable L. Casey Manning for 2

limited resentencing hearing to allow the court to senience Applicant
within the range provided by stafute on indictments 2011-G8-40-873
and 2010-GS-40-3994 only;

Al other allegations raised are denied and dismissed jwith prejudice;
and ;

Applicant shall remain in the custody of the South Carolina
Department of Corrections {0 complete service of his sentence.

.': 5@

Diang S. GOODSTER!

| > DU 1O A
PTOSiCaig Julge

7 f‘} h Carolina

/ !
§

9 |

’ i

; 3

i
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STATE OF SOUTH CAROLINA - |- - IN 'THE COURT OF COMMON PLEA *@j E"
COUNTY OF RICHLAND FIFTH IUDICIAUSCIRCUI@éZs .5’ o
oo o o s é) e
Douglas Green, #354245, ] ) 2013-CP-40-0637§Up/? g"’f’;? ‘
. S
Applicant, o ' s’C?o 7
o |- ORDERDENYING MOTION . Ry
V. ‘ TO ALTER OR AMEND ' m 2 5
. o _ ~E > "g
State of South Carolina, o é o
Respondent. | R o B =
~ . o% ® O
P =
- ‘This matter comes. before. the Court pursuant to an application for post-convx n.;ehef -<.

(PCR) filed Octaber 18, 2013. AnA.e\{identiary hearing into the matter was convened on January ‘

22, 2015, at the Richland County Courthouse. Applicant was present at the hearing at;d was.

represented by Kristy G. Goldberg, Esquire. Respondent was represented by ‘Assistant Attorney

General J. Clayton Mitchell of the South Carolina Attorney Geng;al's Ofﬁqe. By written Order
signed October 1, 2013, and filed October 16, 2_01‘5?‘this_.CQmjt_ denied and dismissed Applicant’s

post-conviction relief action with prejudice. . . ..

- Applicant made a motion pursuant to Rule 59(e) of ;hq South Carolina Rules of Civil
Procedure, in which he ks this Court o aler or amend its order dismissing s PCR application.
On October 23, 2018, a hearing was held on Applicant’s motion. Applicant argued that State v.

King, 422 S.C. 47, 810 S.E.2d 18 (2018), published after Applicant’s hearing, would entitle him

to relief. Relevant to Applicant’s case, King held that attempted murder, as defined by section 16-

3-29 of the South Carolina Code, requires the State to. prove specific. intent to pom.mit murder as
an element of the charge as opposed to general intent. At the evidentiary hearing, Applicant argued
that he did not have the requisite specific intent to commit murder and that he would not have

pleaded guilty had he known he could not be found guilty of the charge. The State argued that
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Applicant and his counsel were aware of a potential challenge to the charge but decided it was not -

in Applicant’s best interests to take the cases to trial in hopes of negating the one element of the

attempted murder charge.

Based upon careful _reconsideration of* th¢ evidence in this case, including Applicant’s
méﬁon and supporting memorandum, this Court is not persuaded io alter or amend its judgment.
The Order of Dismissal issued by this Court contains the fequired findings of fact and‘conclusions
of la_.W as r‘equire& by section 17-27-80 of the South Carolina Code aﬁd Rule 52(a) of the South

Carolina Rules of Civil‘ Procedure. As to Applicant’s specific arguments regarding King and its

effect, the Court finds Applicant pleaded’ guilty knowingly, voluntarily, and intelligently.

Applicant’s counsel recognized the argument ‘challenging the intent requirement of attempted

murder, briefed it, and even brought it to the attention of the prosecuting solicitor and to a circuit

court judge. Counsel also advised Applicant of the potential challenge bui also advised him that it-

would likely be in his best interests to accept a plea deal and hope to provide as much mitigation
as possible. This was certainly within the reasonable professional norms and was not deficient
perfoiﬁianée. Fihally, the Court réé.fﬁrﬁls its finding that Counsel’s testimony that he would have

proceeded to trial padheknown he could have challenged the intent clement at trial is not credible.

L T ST -

Even assuming he did not kriow about the potential challenge before he pled, the Court finds his -

decision to plead guilty was based primarily on his hopes of receiving a more lénient sentence by.

presenting mitigating circumstances, by accepting responsibility, and by not putting the victims -

through a trial. In addition, the Court denies Applicant’s request to reconsider all other grounds.
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IT IS THEREFORE ORDERED that Applicant’s motion be denied and dismissed.

AND IT IS SO ORDERED thigﬁj, day of /U W , 2018, .

-‘\M df && le %
. GOODSTEIN
Presiding Judge
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