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-+ . *L.IN THE COURT OF COMMON PLEAS
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Presiding Judge: Hon. Deadra L. Jefferson é" .
Plaintiff’scounsel: - - . - Molly Morphew, Pro Se
Defendants’ counsel: .-~ Steven L. Smith, Esq
Date of Hearing: . November 7, 2016
Court Reporter: ~ * . Karen Andersen

This matter came before the Court on November 7, 2016 for a hearing on Defendants
Stephen Dudek and Doreenv Cfoss‘ M‘otibﬁ t6 ADismiss, filed September 21, 2016. Present at the
hearing were Steven L. Sfmth aﬁomey for Defendants Stephen Dudek and Doreen Cross, and
Molly Morphew!, appeanng pro se.. For the reasons stated below, the Dudeks’ Motion is hereby
granted in part and denied in pan S
BRIEF FACTS AND PROCEDURAL HISTORY .‘
The Plaintiff, Molly Morphew (heremafter referred to as “Plamtlff” or “Morphew”),
proceeding pro se, filed the above-captloned action against, inter alia, the Dudeks on August 24,

2016. The Plaintiff’s sixty-four -(64) .pa’ge Complaint enumerates elghteen (18) causes of action

! Ms. Morphew was accompanied by a. next of friend that assnsted her durmg the hearing but did not speak on the
record, L
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As to the Dudeks, the Cemplatnt ulleges the fol'l'owing eleuen (11) catuses of action: As a
First Cause of Action, “Fraud, EXtrinsi‘c“Fr'aud - Fkaud on the Couﬁ"’ as a Second Cause of
Action, “Perjury;” as a Seventh Cause of Actlon “Bad Falth and Unfair Dealings and/or
Accompanied by Fraudulent Actlon consplracy to defraud;” asan Eighth Cause of Action,
“Slander of Title;” as a Nmth Cause of ACthIl “Breach. of Contract Accompanied by Fraudulent
Act;” as a Twelfth Cause of Actlon' “Fraud Untrue assertlon of fact [or equivalent]; Assertion
made with knowledge of falsity and 1ntent to decexve;- as-a Thirteenth Cause of Action,
“Declaratory Judgment That}Nb}Contraet Exists; as no valid contract was received by First
Federal;” as a Fourteenth Cuuse of Action “FOfgeryffaleifytng documents With intent to defraud
another; SC Rules of Professmnal Conduct Rule 1.2(d);” as a S1xteenth Cause of ACthﬂ
“Obstructlon of Justice; SC Rules of Professnonal Conduct Rule 1.4(a)(4), Rule 3.4(a), Rule
3.4(d);” as a Seventeenth Cause of Actlon “Intentlonal lnﬂlctlon of Emononal Distress; and as
~ an Eighteenth Cause of Action, ‘-‘Tort_lous -_In‘terference w1th Exntmg Contractual Relations.”

The Complaint conectly aSsiertS' th"at'the Plaintiff and the Dud'eks are currently parties to
several other cases that were consolldated and subsequently affirrned by the Court of Appeals on
January 11, 2017. (Compl., § 2) The Prlor C1v11 Actions arose out of two separate real estate
contracts between the Dudeks and a seller and between Morphew and the same seller. Both the
Dudeks and Morphew filed suit under thelr respectlve contracts, and‘ thelr cases were
consolidated. Ultimately,;J-udge‘ James E.,Chellis__, the Master in Equity, for Dorchester County
ruled in favor of the Dudeks, caueing;‘both Morphew and the sellers to appeal. On appeal, the
Court of Appeals affirmed the dec1snon of the Master in Equity by Order dated, January 11,

2017.2 In the Prior Civil Actlons the Plamtxff asserted the followmg cause of action:

? The underlying suit bears Case Nos. 2013 CP-18 00183 and-2013-CP-18-00074. On September 18, 2013, the
above cases were consolidated under Case No: 2013 -CP-18-00183. Thereafter, on' December 30, 2013, by Consent
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“Declaratory Judgment, ”-“S;;ecitic "Perfertnzi'nce ” ‘fBreéeh of Contract” and “Tortious
Interference with Exiting Contractual Relatlons |

This instant action, anses out of the same real eetate contracts and the actions of various
parties, including the Dudeks durmg the course of the Prior Civil Actions. Plaintiff's Complaint
contains forty-nine (49) faetual allegatn‘ons, some w1th subparts. A(Co‘mpl. 19 25-73). The factual
allegations begin with ‘act‘i"vityﬁb_c'c{ih'i‘hg on October 24, '52.0.12, when the Dudeks entered into the
sales contract with the sellers. -'(Seez_-Cemp_h 1 26). Plaihtit‘f then gives a date-by-date recount of
what occurred leading up to the -Priot--:Ciyil- Aetions. (Compl. 1% 27-49). Plaintiff further
outlines what occurred d'uﬁng the,co'ursejef the Prior Civil Actions. (Compl. 1Y 28-73). The
final factual allegation is a clear reference~te how this case concerns Plaintiff's issues with the
Prior Civil Actions. (See .C'ontpl.. 1773) (stating, “The Defendant(S) or its agent(s) having
participated in the civil actibn(s) até%to p’resunied td.have acted with full knowledge or the facts,
had [intentionally] failed to dtsclose reqmred pertment matenal facts to the case.”). The
Complaint, as to the Dudeks does not make a factual allegatlon that does not involve either the

facts leading up to the Prior C1v1l Actlons o the pro'cedural 'hlstory of the Prior Civil Actions.

LAW AND ANALYSIS
A. Defendants' Motion to ;DismisS;Plaintiﬂ'_'s Thirteenth Cause of Action, Declaratory
Judgment That No Contract Exists, and Eighteenth Cause of Action, Tortious
Interference with Exiting Contractual Relatlons, is heard and granted

Rule 12(b)(8) states that a complamt should be- dnsmlssed when another action is

pending between the same. partles for the same c1a1m ” ‘Rule 12(b)(8), SCRCP. In Capztal City

Order, the matter was referred to the Mast‘e'r?in Equity‘. The Master in:Equity ruled in favor of Defendants Dudek and
Cross, and Plaintiff and the Sellers appealed the decision. (Complaint, § 64-65). The South Carolina Court of
Appeals affirmed the decision in opinion number, 2017:UP-019, dated January 11, 2016,
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Ins. Co. v. BP Staff, Inc., 382 S C 92 674 S.E. 2d 524 (2009), thc South Carolina Court of
Appeals explained dismissal under this rule as. follows

In South Carolina, dismissal under Rule 12(b)(8) may be proper when there is (1)
another action pending, (2). between the same parties, (3) for the same claim. Rule
12(b)(8), SCRCP. ‘The: rule has historic ties to a former statute providing a
defendant a similar opportunity to demur; our supreme court traditionally
interpreted that statute narrowly, stating that it only applied when there was identity
of parties, causes of action and relief. S.C. Public Serv. Comm'n v. City of Rock
Hill, 268 S.C. 405, 408,234 S.E.2d 228, 229 (1977), see also James F. Flanagan,

South Carolina Civil ‘Procedure 96-97 (2d ed.1996). We find this approach
consistent with modern day practice under rules similar to our Rule 12(b)(8). See,
e.g., Beatty v. Liberty Mut. Ins. Group, 893 N.E.2d 1079, 1084 (Ind.App.Ct.2008)
(applying 12(b)(8) dismissal " where the parties,.subject matter, and remedies are
precisely the same, and it also applies when they are only substantially the same.").

Accordingly, we interpret the rule narrowly such that the claim must be precisely
or substantially the same in ‘both proceedings in order for the drastic remedy of
dismissal to be appropriate under Rule 12(b)(8). »

3828.C. 92,105-106, 674 S E. 2d 524, 531~~552

Arguably, Plaintiff's entlre Complamt should be dlsmlssed pursuant to Rule 12(b)(8). As
stated above, all of her factual allegatlons in thls action concern what led up to the Prior Civil
Actions and what occur;_ed ldunng-the:Pnor le Actions. {Compl. 1] 25—73). However, given
the Court of Appeals nar‘row‘iﬁtoror:étationii‘nlCapilal City, this Court limits dismissal to
Plaintiff's Thirteenth Cause of Act10n for “Declaratory J udgment That No Contract Exists, as no
valid contract was recelvcd by Flrst Federal \ and Elghteenth Cause of Action, for “Tortious
Interference with Exntmg Contractual Relations.”

In comparing these two clanns wi&Plaintiffs pleadings vin‘the Prior Civil Actions, it is
evident that she prcviously- 'gnd- l&eﬁtlcally;.osoértéd against the Dudeks in the Prior Civil Actions
these two claims based on the_,saino or oimilar facts. For these reasons, Defendants' Motion to

Dismiss Plaintiff’s Thirteenth ar,ld ,,Eighteenth Causes of 'Ac_tlon is granted.
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B. Defendants' Motion to Dismiss.'Plaihtifl’s'-Ntnth Cause of Action, Breach of Contract
Accompanied by Fraudulent Act, is heard and granted.

Plaintiff alleges in her Nmth Cause of Action, for “Breach of Contract Accompanied by
Fraudulent Act,” that “Defendants Du‘dek and Cross failed or intentionally failed to perform the
court Order of November 15th 2014 for specxﬁc performance ? (Compl. p. 40). She then cites
to South Carolina’s Appellate Court Rules, statlng; “Per SC Rule 241(b)(4) orders, judgments,
decree or decision[s] on appeal that‘ dlrect,the sale’ or delivery of possession of real property as
provided in 8.C. Code Ann. §.18.-‘§1117‘0, are not stayed on appeal.”

While this Court agrees, without decldmg the merits of th.lS cause of action, that matters
not on appeal can be heard Plarntlﬁ" has brought the matter in a néw action, as opposed to
bringing it in the Prior Civil Actions 'Further this Court lacks jurisdiction to hear this matter
because the underlying cwrl suit was. referred to the Master in Equlty by Consent Order, filed
December 30, 2013. Because these clarms were adJud1cated by the Master in Equity and affirmed
by the Court of Appeals, by Order dated _January:l 1,2017, thls Court lacks jurisdiction over any
claim that was encompassed in__the-‘Master in eqiit'y's Order. SC Code Ann, § 14-11-85 states
that "[w]hen some or all of the causes of action in.a case are referred to a master-in-equity or
special referee, the master'or.re:feree shall enter.rﬁnal judgment as'to those causes of action, and
an appeal from an order or Judgment of the master or referee must be to the Supreme Court or
the court of appeals as prov1ded by the South Carolma Appellate Court Rules " 8.C. Code Ann §
14-11-85. Accordingly this Court lacks Junsdlctlon to hear any clalm that was already litigated
and decided by the Master in Equlty As such Defendants' Motion:to Dlsrmss Plaintiff's Ninth
Cause of Action is granted
C. Defendants' Motion to Dismiss Plamtlff 8 Second Cause of Action - Perjury and

Sixteenth Cause of Action — Obstruction of Justice and Violations of the South Carolina
Rules of Professional Conduct, Rule 1.4(a)(4) and Rules 3.4(a)(d) is heard and granted.
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Plaintiff’s Second Cause ot' Actiou-is a cla'im‘ of peljury againet all Defendants. South
Carolina Code Ann. § 16- 9 10 provrdes in relevant part
(A)(1) It is unlawful to gtve false rmsleadmg, or incomplete testimony
under oath in any court of record, Jud1c1al administrative, or
regulatory proceedmg in this State
(2) It is unlawful- for a person to. wrllfully give false, misleading, or
incomplete information on a document, record report or form.
required by the laws of this State.
Perjury is a oriminal felony punishable with a ﬁrte and up to five years imprisonment.
See Collins v. Doe; 343 SC 11 9, »l-;24’,:‘539'-S.E;2-d_62,,.6‘4 (Ct. App. 2000), rev’d on other
grounds, 352 S.C. 462, 574 S.E.2d 739 (,2”(’):02).’ .Ae‘co‘rdiugly,’perjury.'is:a,criminal charge —not a
civil cause of action. R | |
Obstruction of justice is.va comrnon latw crintinal ;offense Speciﬁcally, “it is an offense to
do any act which prevents, obstructs, 1mpedes or hmders the admtmstratron of justice.” State v.
Co Cogdell, 273 S.C. 563, 567 257 S E.2d 748 750 (1979) It is a criminal charge and not a basis
for civil liability. - -

As an initial matter; Plalutlﬁ’ s clatm farls because there 1e no independent civil cause of
action for perjury. Moreover thls purported perJury clarm contains no specific allegations
directed at Defendants, Plamtlﬂ’ s obstruction of ustlce ela1m likewise fails because it is not a
civil cause of action. 'I'herefore‘, Plaintiﬁfe claims for perjury and obstruction of justice are
dismissed. | |

Further, the claims by Plaintiff of Defenclants' Vvio'latiou of the South -'Carolina Rules of
Professional Conduct are: also w1thout merrt Frrst itis well establrshed that violation of the

Rules of Professional Conduct does not grve rise. to a cause of acnon agamst alawyer. S.C.

Rules of Professronal Conduct R. 407,=cmt. 7 (201 3). T _he Rules “are not designed to be a basis

\0
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for civil liability.” S.C. Rliles of Professmnal .:Conduct' R.»4_‘07, cmt. 7. (2013). Instead, tfley are
designed to provide guidance ;‘(_)-,'laleers"' énd;proyid_e a strucnlre for regulating attorney conduct.
See also Spence v. Wingate, 395 sc 148-' 1'61' 716 S.E.2 920, 927 (2011) (“A review of the
Scope of Rule 407, SCACR clearly mdlcates that the. rules are 1ntended for gmdance and
disciplinary purposes, not to form the basns for civil htlgatlon”) Therefore, there is no civil
cause of action for a violation of the 'Rules of~ Professnopal Conduct and Plaintiff’s claims
grounded on such violations are dnsmlssed |

D. Defendants’ Motlon to Dlsmlss Plamtlﬂ’ ) Elghth Cause of Action, Slander of Title, is
heard and granted. ' S ‘

Plaintiff's Eighth Caﬁse of ,Action, for “Slaﬁder of Title,” all'eges'damages as a result of
. the Dudeks filing a Lis Pcndens-_ih' t‘h'eAP'ri‘oxj, Civii Actioris,’foliowed.by their filing of a suit to
enforce their contract féf the féal"esfate illi‘qu'eétion. (Corﬁpl 11213-217).
“[T]o maintain a claim for slander of tltle the plamtlff must establish (1) the publication

(2) with mallce (3) of a false statement (4) that is derogatory to plamtlﬂ‘s title and (5) causes
special damages (6) as a result of dlmlnlshed ‘value of the property in the eyes of third parties.”
Huff v. Jennings, 319 S.C. 142; ‘149 ,45.9VS_.E,2:d 886 89..1" (Ct.App.-19.95;). |

At no point in her Compla.mt does, Plamtlff claim that she holds title to the property
alleged to have been slandered (Compl '[m 21 3-217). In fact who should hold title, the Dudeks
or Morphew, was precisely the purpose of the P‘nor Cw1l‘Acuons. It.must be noted that the
Plaintiff hersélf filed a Lig Pendensand s'uit'-();/ér the sarﬁe property. As such, Plaintiff is
claiming that the Dudeks slande_‘réd ;arvt-itlé.' By virtue .Of the exact samei, actions that she also took.
Plaintiff does not and has neverfheidi'_ti“ﬂevt'dfth'e p:r'opert‘y 'that she alleges has been slandered.

Nor does she allege that she hofd‘s or has 'held_vthis title. Under no set of facts could she meet the
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fourth element necessary to prevajl under a»slander of title claim. Therefore, Defendants' Motion

to Dismiss Plaintiff's Eighth Cause of Actlon is granted

E. Defendants' Motion to. Dlsmlss Plamtlﬂ‘s Fourteenth Cause of Acnon Causes of Action -
- Forgery/falsifying documents with. intent to defraud another; SC Rules of Professional
Conduct Rule 1.2(d) is heard and. granted
These two causes of action, for “Forgery/falsxfylng documents with intent to defraud another;

SC Rules of Professional Conduc't Rule 1 f2(d),” is-brought under the South Carolina Rules of

Professional Conduct. “A review of‘-the Scope'of Rule '407 SCACR (1. e, the Rules of

Professional Conduct] clea.rly 1ndxcates that the rules are mtended for guxdance and disciplinary

purposes, not to form the. bas1s for cml lmgatlon ” Spence v. Wingate, 395 S.C. 148, 716 S.E.2d

920 (2011). Plaintiff has unequivocally asserted causes of action under the Rules of Professional

Conduct. As such, her Fourteenth Cause‘ of .Actlon is dismissed.

F. Defendants' Motion to Dism'i'ss‘"Plain»ti-ff"s'Fii‘st Cause of Action, Fraud, Extrinsic Fraud
— Fraud on the Court, Seventh Cause of Action, Bad Faith and Unfair Dealings and/or
Accompanied by Fraudulent Action; conspiracy to defraud, and Twelfth Cause of
Action, Fraud — Untrue assertion of fact [or equivalent]; Assertion made with
knowledge of falsity and intent to- decenve is heard and granted pursuant to the doctnne
of res judicata. ,

In order for res judicata te ‘operate as~a"bai to a lawsuit, the following elements need to be
proven: (1) identity of the parties; (2)'identity of the subject matter; and (3) adjudication of the
issue in the former suit. Riedmun"Corp, v; Gfeenville Steel Structures, Inc., 308 S.C. 467,419
S.E.2d 217 (1992).

"Res judicata bars subsequent actlons by the same partles when the claims arise out of the
same transaction or occurrence that was the subject of a pnor action between those parties.” Judy
v. Judy, 393 8.C. 160,172, 712 S.E. 2d 408 414 (2011). "Under the doctrine of res judicata, a

litigant is barred from rals;ng‘any issues vwh_1,eh were adjudicated in the former suit and any issues

which might have been raised in the former suit." Id.
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Accordingly, the aoove Cau.ses'o.fAetionA'_are :_bvarred_by the doctrine of res judicata. As
previously stated, Plaintiff does not assert a factual alle'gation beyond what occurred leading up
to or during the Prior C1v11 Act1ons She had knowledge of these facts at all relevant times
leading up to and during the Prlor C1v1l Actrons thus her current claims 1nvolve “issues which
might have been raised in the former sult " Id As such Defendants to Motion to Dismiss
Plaintiff's First, Seventh, and Twelﬂh Causes of Actlon is granted

With regards to Plamt1ff‘s FlrS[' ‘Cause,of Actron for “Fraud Extrinsic Fraud — Fraud on
the Court,” Plaintiff has attempted to cast thxs clalm and the underlymg facts as “extrinsic fraud,”
because such a cause of actron would not be barred by TEs Judlcata Extrinsic fraud “induces a
person not to present a case or. depnves a person of the opportunlty to be heard." Chewning v.
Ford Motor Company, 354 S.C. 72 81 579 s. E 2d 605 610 (cmng Hllton Head Ctr. of South
Carolina v. Public Serv. Comm n, 294 S C 9, ll 362 S.E2d 176, 177 (1987) ). On the other
hand, intrinsic fraud “is fraud whlch was presented and considered in the trial" and which

“misleads a court in determining issues and-induees the court to find for the party perpetrating
the fraud." Jd . (citing Hagy v. brg}::; 339 5.C. 425, 529 S.E.2d 714 (2000). “Extrinsic fraud, as
opposed to intrinsic fraud, is oﬁért dil’ﬁcult, if not 'irnpossible to discover during the litigation.
For example, concealing assetsthrough ‘an.unknown thirdaparty uotsubject to discovery is
extrinsic fraud in that it constltutes eonduet or actlvmes outsnde of the court proceedmgs which
deprive the other party of the opportumty fo fully exhtbnt and try hlS case.” Rayv. Ray, 374 S.C.
79, 647 S.E.2d 237 (2007), In ]ookmg at. Plamtlﬂ‘ s factual allegatrons this Court finds that
Plaintiff has made a claim for mtrmsnc fraud Aas: opposed to extrmsw fraud Accordingly,

Plamtlffs First Cause of Actlon is also barred by res }udzcata |

G. Defendants' Motion to DlSllllSS Plamtlff’s Seventeenth Cause of Action, Intentmnal
Infliction of Emotlonal ,Dtstress, is h_e_ard and denied.
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constitute a cause of action, “the [so'le_:] question is whether, in the light most favorable to the
plaintiff, and with every doubt resolved-.in his béha]f the éomplajnt states ény valid claim for
relief.” Doe v. Marion, 373 S. C 390 395 645 S.E. 2d 245, 247-248 (2007). 1f the facts alleged
and inferences reasonably deduc1ble therefrom viewed in' the light most favorable to the
plaintiff, would entltle the plamtlff to rehef on any theory, then dlsmlssal is improper. Id. “The
complaint should not be dxsmlssed rnerely because the court doubts the plaintiff will prevail in
the action.” Id. | A_

Viewing the facts in the Iight?r:n‘o’s‘,t fajlobuble to the‘Pvlaintiff, this Court finds that dismissal of
Plaintiff's Seventeenth Causb of Acfion —V-Ilht.entioual Infliction of Emotional Distress would be
improper. Accordingly, Defendants' Motlon to Dismiss the Seventeenth Cause of Action of
Plaintiff's Complaint is heard and respectfully demed

: * CONCLUSION
NOW, THEREFORE, IT IS ORDEREDthat, ’fqr‘_the foregoing reasons, Defendan_ts'
Motjon to Dismiss is Granted’mpartand Dcuibd._ih part,

IT IS SO ORDERED.

The H(ﬁjrabfe’ Deadra L. Jefferson
Presiding Judge
'First Judicial Circuit

January ‘Q-g , 2017
Charleston, South Carolina.
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