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TO DISMISS
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Court of Appeals

Hon. Deadra L. Jefferson
November 7, 2016

- Molly Morphew, Pro Se
Steve Smith, Esq.

* Jordan Crapps, Esq.
Claude PreVoust, Esq.

Steve Smith, Esq.
Karen Andersen

This Matter came before the Coun on Defendants Mlchael Scarafile, Susan Nicholson,

Carolina One Real Estate, and Dav1d Collms (collectwely, the “Defendants”) Motion to Dismiss,

filed September 20, 2016.»<Present at.-the_ heanng was the Plaintiff Molly Morphew, representing

herself pro se.! Additionally pr'es‘ent*were Jordan Crapps, Esq., counsel for Defendant Williams

and First Federal, Steve Smxth Esq representmg Defendants Dudek and Cross as well as

Defendants Scarafite, Colhns Nlcholson

and ‘Carolina One, and Claude PreVoust, Esq.,

representing Defendants Wooddy Law Firm and Carrie Boyer. For the reasons stated herein,

! Ms. Morphew was accompamed by a next of frlend that a551sted her throughout the proceedings but did not speak

on the record.
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Defendants Michael Scaraﬁle Susan Nlcholson Carolma One Real Estate, and David Colhns’

Motion is granted in part and demed in part

F INDINGS OF FACT

This case revolves around Plaintiffs attempt to purchase a property located in
Summerville, South Carolina (the “Subject Property”) and a resulting consolidated civil actions,
that was recently affirmed by the South Carohna Court of Appeals by Order dated January 11,
2016 (“the underlying surt”) 2 All of the Defendants named in the present action are in some way
related to the subject matter of the underlying suit. In the‘present action, Plaintiff claims she was

“ultimately wronged by farlmg to be. awarded specrﬁc performance to purchase [the subject
property] ....” (Complamt 1[5)

Defendants Dudek and Cros_s were competing buyers of the subject property, on which
Plaintiff, Molly Morphew admittedly had a ~“back;up contract." (Id at 9 39). Because of the
competing contracts, lltlgatron ensued between the Buyers Sellers, and Plaintiff. (Complaint, §
48-55). The Plaintiff filed her 1n1t1a1 complamt on January 31, 2013 allegmg that the Buyers had -
breached their contract with Se.llers by fallmg to submit proof of financing within the prescribed
time period. The January 2013 "Conlnlaint asked the court to find that the Buyers’ contract was
thus breached and requested that- ‘Plaintiﬁ"-'s contract with Sellers be specifically performed.
(Complaint, § 55). The pnor lltlgatnon resulted in’an oprmon issued by the Master in Equity

granting the Dudek and Cross contract pnonty over the Plamtlft’ s contract. (Complaint, Y64).

? The underlying suit bears Case Nos. 2013-CP-18-00183 and 2013-CP-18-00074.-On September 18, 2013, the above
cases were consolidated under Case No."2013-CP-18-00183. Thereafter, on December 30, 2013, by Consent Order,
the matter was referred to the Master in Equity. The Master in Equity. ruled in favor.of Defendants Dudek and Cross,
and Plaintiff and the Sellers appealed the decision. (Complaint, §9 64-65). The South Carolina Court of Appeals
affirmed the decision in Opinion Number, 2017-UP-019, dated January 11, 2016.
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Defendants Dudek and | Cross were répr'ese‘nted -in the previous litigation by Defendant
David Collins. Defendant Susan Nlcholson .an agent with Carolma One Real Estate, was the agent
for Buyers Dudek and Cross land did not represent the: Plamtlff at any time. Defendant Michael
Scarafile is the President and General Counsel for:Carol_ma One Real Estate. While the Defendants
were not a party to the prior stnit,’[)_éféndants ‘Susan Nicholson and Carolina One Real Estate were
served with a subpoena for doénn;ént_s and 'Défend‘\ant Snsan Nicholson _testiﬁed at the trial of the |
matter. The Defendants’ role in the‘nnderlying rsal estate transacbtion_and the Defendants’ role in
the prior litigation underlies PlaintifPs entire complaint.

- STANDARD OF REVIEW

Pursuant to SCRCP Rnle S(a), ‘.‘.‘['a] tplead-ing‘-Whic.h sets forth a cause of action . . . shall
contain. . . a short and plainf‘st’at‘ement‘ .of'the facts Showing that the pleader is entitled to relief. . .
> See South Carolina Nat’l Bank v. Joyner, 289 SC 382,346 S.E.2d 329 (Ct. App. 1986) (“[T]he
principal purpose of pleadings is"t'or inform.tne pléader’s adversary of legal and factual positions
which he will be required to rnéct-"nn 'uiat.;*).'. R_t_llc 8(&);, f‘fequires a litigant to plead the ultimate
facts which will be proved at trial'l;’ Clark v. Clark, 293 S.C. 41 5,416, -361 S.E.2d 328, 328 (1987);
see Stroud v. Riddle, 260 S.C'.'99, 194--S.‘E.2d 235 (1973); Watts v. Metro Sec. Agency, 346 S.C.
235, 240, 550 S.E.2d 869, ‘8’7 l (Cvt.. Apn. 2001) (“Ulttmate facts fall somewhere between the
verbosity of evidentiary facts and A,’the._spar.sity of ‘ylegal"conclusions,”). Conélusory allegations in

a complaint are insufﬁcient to isnrvi'&e a'judgment on the pleadings. Jones v. Gilstrap, 288 S.C.

525, 528, 343 S.E.2d 646, 648 (Ct. App. 1986)
Under Rule 12(b)(6), SCRCP a.defendant may move to dismiss a complamt based upon
“failure to state sufficient facts to constltute a.cause of action.” Jarrell v. Petosegg Co., Inc., 331

S.C.207, 500 S.E.2d 793, 794 (Ct App 1998), o Laughlm V. Wmdh@ 330 S.C. 379 498 S.E.2d

kg
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689, 691 (Ct. App. 1998). A trfal judge may dismiss a claim when.the dcfcndant demonstrates the
plaintiff has failed to state facts,sufﬁ’ckﬁt to constitute'a cvcuse: of action\ in the pleadings filed with
the court. Williams v. ca}xqo@, 347 5.C. 227, 553 S.E.2d 496 (Ct. App. 2001). Generally, when
reviewing a motion to dismiss, the trial cocn must base its ruling solely on the allegations
contained in the complaint. See Holy Loch’Dictﬁbutoi‘s',v Inc. v. Hitchcock, 332 S.C. 247, 503
$.E.2d 787, 790 (Ct. App. 1998); Jarrell v. Petoseed Co., Inc., 331 S.C. 207, 500 S.E.2d 793, 794
(Ct. App. 1998); O’Laughlin v. 'Wicdham 330 S C. 379,498 S.E.2d 689, 691 (Ct. App. 1998).
“The ruling on a Rule 12(b)(6) motlon to dlsmlss must be based solely upon the allegations

set forth on the face of the complamt ” Snles v. Onorato, 318 S.C. 297, 300,457 S.E.2d 601, 602

(1995). However, when a party has explicitly relied upon documents to form the underlying basis
for one or more of its causes of actidn,_t_he Court can consider those documents in deciding a
motion to dismiss without converting that motion into a moti'on for summary' judgment. Brazell v.

Windsor, 384 S.C. 512, 516, 682 S E.2d 824 826 (2009)."A motion to dlsrmss should be sustained

if facts alleged and reasonable mferences derlved therefrom would not entitle the plamtlff to any
relief on any theory of the case. _S_t@,g at 300 457 S E 2d at 603.
LROCEDRUAL BACKGROUND

The Plaintiff’s sixty four (64) page Complamt enumerates elghteen ( 18) causes of action
against Defendants for moneta:y damages due to the real estate transaction descnbcd above and
for alleged perjury and discovery-issues - occumng'durmg the previous litigation as follows:

Plaintiff's Causes of Action .as.to all Defendants are as follows: First Cause of Action —
Fraud, Extrinsic Fraud — Fraud on the Court Second Cause of Actlon ‘Perjury; Seventh Cause
of Action — Bad Faith and Unfair Dealmgs and/or Accompamed by Fraudulent Action; conspiracy

to defraud; Twelfth Cause of Action — Fraud ~ Untrue assertion of fact [or equivalent]; Assertion
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made with knowledge of fa131ty and 1ntent to decelve Slxteeuth Cause of Action — Obstruction
of Justice; SC Rules of Professmnal Conduct Rule 1 4(a)(4) Rule 3 4(a) Rule 3 4(d); Seventeenth
Cause of Action —Intennonal Inﬂlctxon of Emottonal DlStI'eSS and Elghteenth Cause of Action
- Tortious Interference w:th Ex1t1ng Contractua] Relatxons

Plaintiff's Causes of Actton as. to Defendant Collms are as: follows Third Cause of Action
- Violation of South Caroltna anolous C1v11 Proceedmgs Sancuons Act Fourth Cause of Action
— Violation of ABA Rules of Professnonal Conduct Rule.3.3; and Thtrteenth Cause of Action —
'Declaratory Judgment That No Contract Exnsts as no valid contract was recelved by First Federal.

Plaintiff's Causes: of Act1on as to Defendant Collms and Defendant Scarafile are as follows:
Fifth Cause of Action - Vtolatxon of Federal Rules of C1v11 Procedure Elghth Cause of Action
— Slander of Tltle, and as to Defendant Scaraﬁle Slxth Cause oi‘ Aehon - Vtolatton of ABA Rules
of Professional Conduct Rule 4 1

Plaintiff's Causes of Actlon as to Det'enddnts Ntcholson CoIhns and Scarafile are as
follows: Tenth Cause of Actlon Breach of Ftducuary Duty/Breach of Assumed Duty; Duty of
Care; Duty of full dtsclosure/Duty to act falrly, and Duty of good falth and falr dealmg, tortious
conduct; Eleventh Cause of Actlon VlOlatIOIl of the Real Estate Code of Conduct |

Fmally, Plaintiff’s Causes of Actlon as to Defendants Nicholson and Collins are as follows:
~ Fourteenth Cause of Actlon —Forgery/fals1fy1ng documents w1th 1ntent to. defraud another; SC
Rules of Professional Conduct Rule 1 2(d)

CONCLUSIONS OF LAW

- A. Defendants' Motlon to Dlsmlss Plamtlff‘s Flrst Cause of Actlon Fraud Extrmsnc Fraud,
and Fraud on the Courts is heard and demed o :

For the purpose of a l2(b)“(§)‘.mo_tlon, for fa_dure of the pteadings to state facts sufficient to constitute -

a cause of action, “the [sole] questlon 1swhether,mthe light most -fayotab!e to the plaintiff, and with every
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doubt resolved in his behalf, the eornplsint stete_s any valid claim for reliet‘."’ Doe v. Marion, 373 S.C. 390,
395, 645 S.E.2d 245, 247-248l (2067)’.: 'll‘vthe falets,: alleged and inferences reasonably deducible therefrom,
viewed in the light most favorable to the plaintiff, would entitle the plaintiff to relief on any theory, then
dismissal is improper. Id. “The complaintshould not be dismissed merely because the court doubts the
plaintiff will prevail in the action.” 1d.

Viewing the facts in a light most favorable‘to the Plaintiff this Court finds that dismissal of Plaintiff's
First Cause of Action — Fraud would bei 1mproper Accordmgly, Defendants Motion to Dismiss Plaintiff's

First Cause of Action is heard and demed

B. Defendants’ Motion to Dismiss- Plaintiff's Second Canse of Action — Perjury and
Sixteenth Cause of Action — Obstruction of Justice and Violations of the South Carolina
Rules of Professional Conduct, Rule. 1 4(a)(4) and Rules 3.4(a)(d) is heard and granted.

Plaintiff’s Second Cause of Actlon 1s a clalm of perjury against all Defendants. South

Carolina Code Ann § 16-9-10 provndes in relevant pan

(A1) Itis unlawful to give false, misleading, or incomplete testimony

under oath in any court of record, Jud1c1al administrative, or regulatory
proceeding in this State. -

(2) It is unlawful for a person to w111fully glve false, mlsleadmg, or
incomplete information on a document record, report, or form required
by the laws of this State.
Perjury is a criminal felony punishable with a flne and up to five (5) years imprisonment.
See Collins v. Doe, 343 S.C. 119, 1 2,4,«';539S.E.2d 62, 64 (Ct. App. 2000), rev’d on other grounds,
3528.C. 462, 574 S.E.2d 739 (2002). Aceordingly, petjury is a criminal charge — not a civil cause
of action. | |
Obstruction of j _]UStlce isa common lauv cnmmal ol’fense Specifically, “it is an offense to
do any act which prevents, obstructs 1mpedes or hmders the admmlstratlon of justice.,” State v.

Cogdell, 273 S.C. 563, 567, 257 S E 2d 748 750 ( 1979) lt isa cnmmal charge and not a basis

for civil liability.

rt
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As an initial matter, Ptaintiﬁ’.s ¢1;1i"m fatjls be‘c'aus'e» there is no indejaendént éivibl cause of action
for peljury'. Moreover, ‘lhlS ﬁmpoited -ptefjtlry claint co‘ntai__ns no specific allegations directed at
Defendants. Plaintiff’s obstructi'on. :bf .jiustic‘e claim likewise fails because it is not a civil cause of
action. Therefore, Defendanté' Motion to DtémisS'Plaintiffs c;laims for'peﬁuw and obstruction of
justice is granted. .

Further, the claims by Plaintff of Defendants' violation of the South Carolina Rules of
Professional Conduct are also-wtthout tnt;rit. First, it is wetl established that violation of the Rules
of Professional Conduct does.rtot ,gi've rise toa cause.o.'f action against a lawyer. S.C. Rules of
Professional Conduct R. 407, cmt. 7 (20 13) The Rules “are not designed to be a basis for civil
liability.” S.C. Rules of Professnonal Conduct R. 407 cmt 7 (2013). Instead, they are designed

to provide guidance to lawyers and provnde a structure for regulatmg attomey conduct. See also

Spence v. Wingate, 395 SC. 148,: 161 716 S.E_.2d 920,' 927 (201'1‘) »’(‘_‘A review of the Scope of

Rule 407, SCACR clearlef mdicatéé."mét ‘the rules are intended for guidance and disciptinary

purposes, not to form the basislfor civil litilgatti(t_n.”).. T'}igtcfore, there is no civil cause of action

for a violation of the Rules pf- Prdféséioﬁél Ct>ttduct and Plaintiff’s claims grounded on such

violations are dismissed. |

C. Defendants’ Motion to Dismiss Plaintiff's Seventh Causte of Action — Bad Faith and
Unfair Dealings and/or Accompamed by Fraudulent Action; Conspiracy to Defraud is

heard and denied.

For the purpose of a 12(5)(6)' motion fot fatluré of the plettdings to state facts sufficient to constitute
a cause of action, “the [sole] questiott‘is whether in the light most favorable to the plaintiff, and with every
doubt resolved in his behalf, the complamt states -any valld clalm for relief.” Doe v. Marjon, 373 S.C. 390,
395, 645 S.E.2d 245, 247-248 (2007) If the facts allcged and mferences reasonably deducible therefrom,

viewed in the light most favorable to thevplamttﬁ’, would entttlc the plaintiff 1o relief on any theory, then
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dismissal is i;npropcr. Id. “The comi)léin{ sho‘uld .not be dismissed merely bécause the court doubts the
plaintiff will prevail in the action.” E,- -

Viewing the facts in thé light most faQorable_ to the-Plaintiff, this Court finds that dismissal of Plaintiff's
Seventh Cause of Action — Bad Faith and Unfair Dealings and/or Accompanied by Fraudulent
Action; Conspiracy to Defraud would be impropér. Accordingly, Defendants' Motion to Dismiss the
Seventh Cause of Action of Plaintiff's Complaint is heard and denied.

D. Defendants' Motion to Dismiss Plaintiff's Twelfth Caﬁse of A;:tion — Fraud; Untrue
Assertion of Fact (or Equivalent); Assertion Made with Knowledge of Falsity and Intent
to Deceive) is heard and granted.

The Cause of Action plead by: Plaintiff asserts that, through testimony and discovery, the

Defendants deceived both the .Plaintiff | and the 'Court by making untrue assertions. As such, the

Plaintiff pleads a claim Of.pexjury rather than fraud. Acdorclingly, Defendants' Motion to Dismiss

Plaintiff's Twelfth Cause of Action is granted. See supra Part B.

E. Defendants' Motion to Dismiss Plamtlff's Seventeenth Cause of Action — [ntentlonal
Infliction of Emotmnal Dlstress is heard and denied.

For the purpose of a 12(b)(6) motion for failure: of thc pleadmgs to state facts sufficient tov
constitute a cause of action, “theA [sole]. questlon is whether, in the llght‘most favorable to the
plaintiff, and with every. doubt resolved in hlS behalf, the complamt states any valid claim for
relief.” Doe v. Marion, 373 S. C 390 395 645 S E 2d 245, 247 248 (2007). If the facts alleged
and inferences reasonably deduc;ble therefrom, viewed in the hght most favorable to the plaintiff,
would entitle the plaintiff to rélicfbﬁ any theory, then dismissal is improper. Id. “The complaint
should not be dismissed merely beé,alise the court d'oubts thé plainﬁff will brevail» in the action.”
“ , . .

Viewing the facts in the li@t most favorable to the Plaintiff, this Court finds that dismissal of

Plaintiff's Seventeenth Cause of Acti»on = Intentional Infliction of Emotional Distress would be
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improper. Accordingly, Defendants' Motion to Dismiss the Seventeenth Cause of Action of
Plaintiff's Complaint is heard and denied.

F. Defendants' Motion to Dlsmlss Plaintiff's. Eighteenth Cause of Action - Tortious
Interference with Existing Contractual Relatlons is heard and denied.

For the purpose of a 12(b)(6) motion . for faxlure -of the pleadings to state facts sufficient to
constitute a cause of action, “the [sole] ,,questlon, is whether, in the light most favorable to the
plaintiff, and with every donbf resolyed' in h1s b'ehalf, the complaint states any valid claim for
relief.” Doe v. Marion, 373 S.C. 390, 3.:95,:645 QS."._E.Zd" 245, 2..47-24'8‘ (2007). If the facts alleged
and inferences reasonably deducible iheret‘ronl, 'viewed‘in-the\light most favorable to the plaintiff,
would entitle the plaintiff to relief on’ any theory, then dismissal is improper. Id. “The complaint

should not be dismissed merely because the court doubts the plaintiff will prevaﬂ in the action.”
4 L

Viewing the facts in the light fnoSt favorable to 'the Plaintiff, this Couﬁ finds that dismissal of
Plaintiff's Eighteenth Cause of Aotion-— Tortious intehfefence with Existing Contraotual Relations
would be improper. Accordingly-; Defendanfs" Motion to Dismiss the Eighteenth Cause of Action

of Plaintiff's Complaint is heard and denied.

G. Defendants’ Motion to Dismiss Plaintiff's Third Cause of Action — Violation of South
Carolina Frivolous Civil Proceedings Sanctions Act is heard and granted.

The PlaintifPs third cause of action alleges that Defendant Colii_ns, the attorney for Defendants
Cross and Dudek in the prior action, violated_ Seetion '15'436-1'0, of the South Carolina Frivolous
Civil Proceedings Sanctions Act through his —filing' of the prior Civil Action seeking Specific
Performance of the Cross/Dudek oo‘nti'aet to p.urchase the Subject Prc)perty.

S.C. Code Ann. § 15- 36 IO(C)(l) provxdes thata pany “at the conclusion of a trial and after a

verdict for or a verdict agamst damages has been rendered or a case has been dismissed by a
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directed verdict, summary judgrnent, ér jﬁdgfnent_ notWithstanding the verdict, upon motion of the
prevailing party, the court shall proceed to deiermirie if the claim or defense was frivolous.”

The Plaintiff’s claim is not 'apprdpriaté as a cause of action in a separate actioﬁ or as filed
against the attorney that rebfeseﬁted' the oiher party, but could have only been made as a motion
in the prior action agaipst the pgrty represented by Defendant Collins.l However, even if made in
the appropriate case or at the ﬁppropriatgtime, Mr. Collins prevailed on the claim for Specific
Performance filed on behalf of his clients and such was the relief ordered by the Court. As a matter
of law, the Plaintiff could noi prevéil- on :ab clairﬁ for a frivolous proceeding that was in fact
successful in recovering 100% of f,_the;remgdy".sought., Accordingly, Defendants' Motion to Dismiss
Plaintiff's Third Cause of Actiéh'is granted. | |
H. Defendants' Motion to Dismiss Plain‘ﬁffs Fourth }Cause‘of Action — Violation of ABA

Rules of Professional Conduct, Rule 3.3 and Plaintiff's Sixth Cause of Action Sixth Cause

of Action — Violation of- ABA Rules of Profess:onal Conduct, Rule 4.1 is heard and

granted. : :

The Plaintiff asserts several céuée_s.éfactibnl baséd on violation of various, none statutory,
codes of conduct, professiohal standzifds and even alleged violations of the Federal Rules of Civil
Procedure, none of which state a valld cause of action. The Plaintiff’s Founh and Sixth Causes of
Action allege violations of Rules 3. 3 and 4.1 and of the American Bar Association Rules of
Professional Conduct (“ABA Rules”).3 Her Fifth Cause of Action alleges a violation of the Federal
Rules of Civil Procedure, her Sixteenth Cauéé of Actioh alleges the vliolation of Rules 1.4and 3.4 .
of the South Carolina Rules of Professional Conduct and the Eleventh Cause of Action asserts a

violation of the Real Estate Codé of Coriduét, ) :

3 South Carolina has not adopted the ABA Rules Instead, South Carolina attomeys are bound by the S.C. Rules of
Professional Conduct. However; Rules 4.1 and.5.3 of the ABA Rules are identical to Rules 4.1 and 5.3 of the South
Carolina Rules of Professional Conduct. Therefore the Court Wlll address Plaintiff’s claim as though she cited the
applicable rules. : . : :
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Plaintiff’s claims for violavlktio‘ns;of the ABA ancl South .Car;lina Rules of Professional
Conduct fail for several reasolls. First, it is -well established thét‘ violatio_n. of the Rules of
Professional Conduct doéslnot givé rise to a cause of action aéainst a lawyer. S.C. Rules of Prof’]
Conduct R. 407, cmt. 7 (20l3). 'l”heRules.-‘-‘alre not designed to be a basis for civil llability.” S.C.
Rules of Prof’l Conduct R. 407, cmt; 7(2013). Instead, they are designed to provide guidance to
lawyers and provide a structure for regulating attorney conduct. See also Spence v. Wingate, 395
SC. 148, 161, 716 S.E.2d 920, 927 (}'201'l)l (“A :evigvl( of the Scope of Rule 407, SCACR clearly
indicates that the rules are intencled. for guidance and disciplinal'y purposes, ‘not to form the basis
for civil litigation.”). Thereforg,‘thelé iS no civil cause of action for. a violation of the Rules of
Professional Conduct and Defendants"M-ot-ionvto Dismiss on these groundsis granted.

I. Defendants' Motion to Dismiss Plaintiff's Thirteenth Cause of Action ~ Declaratory
Judgment that No Contract Exists is barred by res judicata and therefore granted.

Unless extrinsic fraud exists, res judicata can be asserted to bar a collateral attack on a

judgment. Aaron v. Mahl, 381 S.C. 381, 593 674 S.E. 2d 482, 486 (2009), Evans v. Guater, 294

S.C. 525, 529, 366 8.E.2d 44, 46. Spcc1ﬁcally, the doctnne of res 1udlcata prevents the re-litigation
of issues previously lmgated or whlch mxght have been htlgated in the first action. See Mungo v.
Rental Uniform Serv, of Florence 383 S. C 270 284 678 S E. 2d 825, 832 (Ct App 2009) (citing
and quoting Estridge v. Joslm Clark Controls, Inc., 325 S. C 532 540 482 §. E 2d 577 581 (Ct.
App. 1997)).

The doctrine of claim preclusid;l bam claims that were asserted in-thé previous suit as well as
those that could have beep assél'ted bﬁt Were nol. The following fdur tests are used by South
Carolina courts to detennille whether claim preclusion applies: (1) when the identity of the
subject matter is the same; (2) when the‘ cases involves the same primary right by plaintiff and

primary wrong committed by defendant; (3) when there is the same evidence in both cases; and
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(4) when claims arise out of the same transactxon O occurrence James F. Flanagan, South

Carolina Crvrl Procedure 671 (3d ed 2010) (crtmg cases)

Here, all of the issues ralsed‘ in P-lamtrﬁ’s:Complamt arose durlng the’-'course of the underlying
sult and were either asserted or could have been asserted during the previous lawsuit.
Accordingly, her claims are barred by the doctrmes of res judicata and issue preclusion, Moreover,
to the extent that any of the alleged actlons by Defendants ‘were newly discovered evidence
uncovered during the- course, of the underlyrng suxt any clarms related to this information should
have been brought before the trral or appellate court pursuant to Rules 59 and 60(b) of the South

Carolina Rules of le Procedure See also Gray V.. ng 298 S.C..285, 286—87 379 SE2d

894, 895 (1989) (notrng that Rule 59 and 60(b) should be read together with'regard to'motions for
new trial due to newly- dlscovered evrdence )., Accordmgly, because Plamtlffs claims are barred
by res judicata and issue preclusron she has farled to state a clarm upon whrch relief can be granted
and Defendants' Motion to: Drsrmss Plarntrffs Thrrteenth Cause of Action is granted.

J. Defendants' Motion to Dlsmlss Plamtrff's Fifth Cause of Action — Vlolatron of the Federal
Rules of Civil Procedure Ruiles 26,-37; and. Sanctions, South Carolina Rules of
Professional Conduct, Rule 8 4(c) and Rules Regulatmg the South Carolina Bar is heard
and granted. S " A . }

In PlaintifP’s Fifth Cause of Action ‘she are‘ges that-[f)efendan‘ts Collins and Scarafile violated
the Federal Rules of Civil Procedure (FRCP) Rule 26 (Duty to Dlsclose) and Rule 37 (Failure to
. Make Dlsclosures or to’ Cooperate in: DlSCOVeI‘y) as well as v1olattons of South Carolina Rules of
Professnonal Conduct Rule 8 4(c) (1awyer mrsconduct by commrttmg a criminal act involving
moral turpltude) ' »

Plamtﬂ’f’ s claims for- v1olat10ns of the Federal Rules of C1v11 Procedure and the South Carolina

Rules of Professional Conduct fall for several reasons Flrst 1t is well estabhshed that a vrolatlon

of the Rules of Professnonal Conduct does not grve rise to a cause of action against a lawyer. S.C.

+
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Rules of Professional Conduct R 407 cmt 7 (2013) The Rules are not desxgned to be a basis
for civil liability.” S.C. Rules of Professmnal Conduct R. 407 cmt. 7 (2013) Instead, they are
designed to provide guldance to- lawyers and prov1de a structure for regulatmg attorney conduct.

See also Spence v. ngat_ 395 SC 148 161, 716 S. E 2d 920 927 (201 1) (*A review of the

Scope of Rule 407, SCACR clearly md1cates that the rules are 1ntended for guidance and
disciplinary purposes, not to form the basrs for cw1l htnga‘uon ”) Therefore there is no civil cause
of action for a violation of the Rules of Professwnal Conduct and Plamtrff’s claims grounded on
such v1olattons are dtsm_lsbsec:lj, ‘ : _ i.

Finally, the Plaintiff has »f;ii'é,a to -Q~§ate }t1 claim‘ for Violations of the Federal Rules of Civil
Procedure which is not a recogmzed or cogmzable clatm for rehef in South Carohna In South
Carolina Courts, the South Carolma Rules of C1v1l Procedure govern. "These rules govern the
procedure in all South Carolma courts 1n all sults of a cml nature whether cogmzable as cases at
law or in equity." SCRCP L As such even 1f Plamuff pled a v1olat10n of the South Carolina Rules
of Civil Procedure her clalrn would stlll fa1l because a- v1olat1on of the rules i isnot a recognized or
cognizable claim for relief in South Carolma ‘Accordmgly, Defendants Motion to Dismiss the

Plaintiff's Fifth Cause of Actlon 1s granted

K. Defendants’ Motlon to Dlsmnss Plamtrfl‘s Elghth Cause of Action - Slander of Title is
heard and granted. .

Plaintiff's Elghth Cause of Actnon for “Slander of Tttle ” alleges damages as a result of the
Dudeks filing a LlS Pendens in the Pnor ClVll Actlons followed by their ﬁlmg ofa su1t to enforce
their contract for the real estate in questlon (Compl 1[1] 213 217). “[T]o maintain a claim for
slander of title, the platntnff must estabhsh ( l) the pubhcatlon (2) with malice (3) of a false
statement (4) that is derogatory to plamtlff‘s tltle and (5) causes speclal damages (6) as a result of
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diminished value of the propert)t fin‘the eyes of third parties.” Huff v. ] ennings, 319 S.C. 142, 149,
459 S.E.2d 886, 891 (Ct.App.1995). : |

At no point in her Complatnt does Plaintiff claim that she holds title to the property alleged to
have been slandered. (Compl. W .'21'3-217'). In fact, who.‘ should hold title, was precisely the
purpose of the Prior Civil Action Itv must-be noted that Plaintiff herself ﬁled a Lis Pendens and
suit over the same property As such Plamnﬁ" is claiming that the Dudeks slandered a title by
virtue of the exact same actions that she also took Plamtlff does not and has never held title to
the property that she alleges has been slandered Nor does she allege that she holds or has held
this title. Under no set of facts cop}ld she meet the fourth element necessary to prevail under a
slander of title claim. Therefore, Defendants' Motion to Dismiss Plaintiff's Eighth Cause of Action
is granted. o
L. Defendants' Motion to Dism_iss Plaintiff's Tenth Cause of Action; Breach of Fiduciary

Duty/Breach of Assumed Duty; Duty of Care; Duty of Full Disclosure; Duty to Act Fairly;

and Duty of Good Faith and Fair*i[_:)»ea‘ling; Tortious Conduct is heard and granted.

The Restatement Second of Torfs .re'c,ognizes that one "who commits .a breach of his duty as a

fiduciary is guilty of tomous conduct to the person for whom he should act.” Restatement 2™ Torts

§ 874 cmt. (C) (1979). South Carolma cases have consndered breaches of fiduciary duty as the

basis for contractual and tort actxons. See e.g._, Corley v. Ott, 326 S.C. 89, 485 S.E.2d 91
(1997)(dissolution of parhtershtp,'based on breach of fiduciary duty); Jacobson v, Yaschik, 249
S.C. 577, 155 S.E.2d 601 (l967)(hdlding.an-accounting in equity could be had in tort case where
the complaint charged fraud intlolviné.a‘ ﬁduciary and trust relationship); Designer Showrooms,
Inc. v. Kelley, 304 S.C. 478, 405.S.E.2d 417 (:Ct. App. 1991)(finding constructive fraud arising
out of breach of ﬁduciary duty); Anthony v.;Padma.r, Inc.‘, 320S.C. 436, 465 S.E.2d 745 (Ct. App.
1995) (breach of ﬁduciarsr dilty‘andjbrea(:hof partnership contract as basis of rescission of sale of

A(Vj(
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partnership assets); Loftis v. Eck, 288 S‘.C._; 154, 341 SE.2d 641 (Ct. App. 1986)(construing
complaint to allege breach of ﬁduciéry duty to aﬂirm'_setting aside deed)';
“A confidential or fiduciary ‘relation‘ship exists when one imposes a special confidence in

another, so that the latter, in equity and good conscience, is bound to act in good faith and with

due regard to the interests of the ohe"impo_sing"thc confidence.” Islahd Car Wash, Inc. v. Norris,
292 8.C. 595, 599,358 S‘.E:.Zd? 1'56, 152 ‘(Ct“. Apvpy. 1987). A relationship mhst be more than casual
to equal a fiduciary relationhhip. Steele v. Victory Sav. Bahh, 295 8.C. 290, 368 S.E.2d 91 (Ct.
App. 1988). “Courts of equity hav_e ga;eﬁllly wﬁained from defining the particular instances of
fiduciary relationship in 's.uchlti,fmariﬁer that'hther‘ and pe’rhaps nevt/ cases might be excluded and
have refused to set any bounds to the circums;tances out of which a fiduciary relationship rhay

spring.” Island Car Wash Inc., 292 S.C-. at 599, 358 S.E.2d at 152; see Burwell v. South Carolina

Nat’l Bank, 288 S.C. 34, 41 340 S E. 2d 786 790 (1986) (“As a general rule mere respect for
another’s Judgmcnt or trust in hxs character is usua]]y not sufficient to establish such a [fiduciary)
relationship. The facts and c1rcumstances must indicate that one reposing the trust has foundation
for his belief that the one giVihg-advice ,ot prg:éenting arguments is acting not in his own behalf,
but in the interests of the other p'arty”);“ |

In the present case, the Plaintiff wasnot a party to contract between Collins, Nicholson,
Scarafile, or the Buyers Dudek and Cross. As the Plaintiff was not a party to that transaction, there
could be no duty owed to her and no ﬁducnary relatlonshxp created between Carolina One, its
| agents or employees and the Plaintiff. As such the Plaintiff’s Tenth Cause of Action fails and
Defendants Motion to Dlsmxss as to Plamtlﬂ’s Tenth Cause of Action is granted.

M. Defendants' Motion to Dismiss Plaintiff's ‘Eleventh Cause of Actlon Violation of the
Real Estate Code of Conduct is heard and granted.
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The Plaintiff's Eleventh‘.('ladsé‘,df:Acti_on alleges "violation of the-Réal Estate Code of Conduct
Section 40-57-137 Real ‘e'state bfokefage' ‘company duties' to client; agency relationship;
applicability of common law: (H)(4), (H)(6)(b), (H)(6)(©); (K), (O)(2)(e), (O)4); Section 40-57-
140(B); Duty to act fairly; and Dut'yf"of goo'd'faith and fair dealing; tortious conduct.”" S.C. Code
Ann. § 48-1-250, ' |

In determining whether a siatute cfeates a pr'fvate cause of action;'fhe main factor is legislative

intent:
The legislative intent to grant or withhold a private right of action for violation of
a statute or the failure to perform a statutory duty, is determined primarily from the
language of the statute.... In this respect, the general rule is that a statute which does
not purport to estabhsh a civil Liability, but merely makes provision to secure the
safety or welfare of the publxc as ‘an entity is not subject to a construction
establishing a civil liability. . :

Dorman v. Aiken Communications, Inc., 303 S.C..63, 67, 398 S.E.Zd_ 687, 689 (1990) (quoting

Whitworth v. Fast Fare Markets offSputﬁ"Carolina Inc., 289 S.C. 418, 420, 338 S.E.2d 155, 156
(1985)). "When a statute does not sf)eciﬁcally. create a pﬁVate cause of action, one can be -

implied only if the legislation was enacted for the special benefit of a private party.” Doe v,

Marion, 373 S.C. 390, 39'"6—_97,164‘5 S.E:2d 245, 248 (2007) (citing Citizens of Lee County v. Lee

County, 308 S.C. 23, 416 S.E.2d 641 (1 992)).: As there is no.indication that the statutes cited by

Plaintiff give rise a cause of action, Deféridams' Motion to Dismiss Plaintiff's Fifteenth Cause of

Action is granted.

N. Defendants' Motion to Dismiss Plaintiff's Fourteenth Cause of Action —Forgery/falsifying
documents with intent to. defraud another, SC Rules of Professional Conduct Rule 1.2(d)
is heard and granted : : :

These two causes of acﬁon‘, for “Folr'gery/falsifyinjg documents with intent to defraud

another; SC Rules of Profession‘al“Cpnduct Rule 1.’2(d),” is brought under the South Carolina

Rules of Professional Conduct.“A review of the Scope of Rule 407, SCACR [i.e., the Rules
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of Professional Conduct] clearly ':in'dicétes 4tha't» the rules aré‘ intended for guidance and
dlsc1plmary purposes, not to form the basis for cml litigation.” Spence v. ngat 395 S.C.
148 716 S.E.2d 920 (2011). Plamuﬁ’ has unequivocally asserted causes of action under the
Rules of Professional Conduct. As such, Defendants' Motion to Dismiss Plaintiff's Fourteenth
Cause of Action is granted. | |

CONCLUSION

NOW, THEREFORE, IT iS ORDERED xthat, for the foregoing reasons, Defendants
Michael Scarafile, Susan ﬁic’hqis“on ,c;mun;f One Real Estate and David Collins' Motion to
Dismiss Plaintiff's Complaint is granted in part and demed in part

IT IS SO ORDERED

The Tli'éadravL. Jefferson

Presiding Judge .
'First Judicial Circuit

teuary e 2007 .

Charleston, South Carolina
At Chambers
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