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This Matter came beforgi the;Cou’ri on Defendants Allison Wiliiams (“Williams”) and First

Federal, properly named South _StateBahk f/k/a SCBT, successor in interest to First Federal Bank's

(“First Federal™) (collectively, the “-Defendahts”) Motion to Dismiss, filed September 26, 2016.

Present at the hearing was the Pflaih,tiﬁ? Molly Morphew, representing herself pro se.2 Additionally

present were Jordan Crapps,l Esq., courisel for Defendant Williams ahd First Federal, Steve Smith,

Esq., representing Defendants Dudek and- Cross as wel] as Defendants Scarafile, Collins,

' Amended to correct scrivener's error concemmg the ‘omission of the Fourteenth Cause of Action plead against

Defendant Allison Williams.

* Ms. Morphew was accompanied by a next of fnend to assnst her throughout the pmceedmg but who did not speak

'13;»l'ﬁv'.x,ngelofl"‘il ’{’ |

on the record.



Nicholson, and Carolina Ohe, é,nd Claude PrgVoil,st, Esq., representing Defendants Wooddy Law
Firm and Carrie Boyer. For the reasons stated herein, Defendants Williams and First Federal's

motion is granted in part and denied in part.

FINDINGS OF FACT

This case re\"olves around .Plaihﬁfs ,éttémpt‘v to purchase a property located in
Summerville, South Caml_ina‘."'Co-c'lef‘endants Dudek and Cross (the “Buyers™) entered-into a
~ contract for the purchase of the property wifh th;_seliers of the property (the “Sellers™). (Complaint,
1 26). Subsequently, Plaigtiff also tf:n._téred’into,;ci contract with f;he Sellers for the purchase of the
property. (Complaint, 1}'2 46) éecéﬁsé o’f“. tljnngi‘(’:grhpejting ﬁontracts, litigaﬁon ensued between the
Buyers, Sellers, and Plaintiff, ‘(_Co'mplajnt,'ﬁ»48-’55).‘ In the prc{rious litigation, Plaintiff filed a
complaint on January 31,,-2_013', alleging that the .Buyer.s had breached their contract with Sellers
by failing to submit proof of _'ﬁnanciné Wit,hin the prescribed timé period (the “ianuary 2013
Complain )3 (Complaint, | 5,> and Plaintiffs Bﬁef in Opposition to Dudek and Cross’ Notice of
Motion and Motion to Dismis.sv and Mo‘ﬁon‘ and Motion for Sanctions, Attachment 2). The Bank
was the contingent ﬁhanéir;g'instgﬁtipﬁ forthe Buyers and the loan file was handled by Williams,
a loan officer for the Bank. (Compiaif}t, 1 30‘-3_7); The January 201 3,.';Jomplaint asked the court to
find that thé Buyers’ contfacf'v&as thus breached and réqu_ested that Plﬁintiff’ s contract with Sellers
be specifically performed. (Complaiht, | 55) The prior litigaﬁpn resqlted in an opinion issued by
the Master in Equity grantiqg Buyers’ 'goqqact priéﬁty over the .pléjntiﬁ’ s contract. (Complaint,

164).

* The underlying suit bears Case Nos. 2013-CP-18-00183 and 2013-CP-18-00074. On September 18, 2013, the above
cases were consolidated under Case No. 2013-CP-18-00183. Thereafter, on December 30, 2013, by Consent Order,
the matter was referred to the Master in Equity. The Master in Equity ruled in favor of Defendants Dudek and Cross,
and Plaintiff and the Sellers appealed the decision., (Complaint, 19 64-65). The South Carolina Court of Appeals
affirmed the decision in Opinion Number, 2017-UP-019, dated January 11, 2016.
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This litigatioh ansesoutof the seme'_set,ef facts and circumstances. Plaintiff brings suit
against Defendants for monetar); :demeges due to the real estate transétction described above and
for alleged perjury and discovery’issues occ'urrihg duting' the previeus litigation. The Defendants
were not a party to the prior sutt but were served w1th a subpoena for documents and Williams
testified at the trial of the matter. The Defendants role in the underlymg real estate transaction and
the Defendants’ role in the p_ne‘r-lttlgatioh,underlies PIaintifPs entire complaint. -

A hearing was held! on thstotlon 'te‘;l"_‘)ismiss oh‘ I;'I'ovember 7, 2016. Upon consideration
of the Motion, Defendants’ Memorandum in Support of thelr Motlon to Dismiss, Plaintiff’s
Memorandum in Opposmon to the Motlon fo, stmxss and the arguments heard during the hearing,
this Court concludes that the Motloh shou’ld be g_ranted, in part, and denied, in part, as to the
Defendants. o ) |

STANDARD OF REVIEW

Ptxrsuant to SCRCP Ru'le t%(e); “['av].fpleédin'g which': sets forth a cause of action . . . shall
contain. . . a short and plain statement'of vthe'faets shovtdhg that the pleader is entitled to relief. .
.” See South Carolina Nat lBank V. Joyner 289 8. C. 382,346 S.E.2d 329 (Ct App. 1986) (“[Tlhe
principal purpose of pleadmgs is to 1nforrn the pleader s adversary of legal and factual positions
which he will be required to me‘e,‘t-;on" tnal;;”l)_,i : Rule 8(a), “requires a lmgant to plead the ultimate
facts which will be proved at'trial';’.’ -’(»Zia:k»v. élatrk, 293 S.C‘." 41 5,416,361 S.E.2d 328,328 (1987);
see Stroud v. Riddle, 260 S.C. 99 194 S E. 2d 235 (1973); Wg._t_ts V. Metro Seg Agency, 346 S.C.
235, 240, 550 S.E.2d 869, 871 (Ct App 2001) (“Ultlmate facts fall somewhere between the
verbosity of evidentiary facts and the sparsxty of legal conclusions.”). Conclusory allegatlons in
a complaint are insufficient to survive a Judgment on the pleadmgs Jones v. Gilstrap, 288 S.C.
525, 528, 343 S.E.2d 646, 648 (Ct. App. 1 986).
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‘Under:Rule 12(bj(6); SCREP,:a defendant miay move to dismiss a:complaint based-upon

“failureto statéf:'sﬁfﬁéi‘e":itz?;-fa“c“tfé"‘tba:é’bristitut'efa-: cduse of action.”. Jarrell v Petoseed €o:, Tnic.; 331

8.6:207,500'S:E.2d4 793,794 (ct. App 1998),

@ Lau "_hlmnv Wmdham 330 S C 379 498 S:E2d
'QSQ,;Q%_?(CL.AEP. 1998) --A:..tnal-.! udge=-m"qyffd1s’ml'sS:a‘i{(:l_élm‘Wﬂeh the-défendant demonstrates the:
plaintifF bas failed o state faots suffcienit o costitite  ause of ation in'the pleadings fled with

the. court, Williains. v, Cofidon; 347 S/C;. 2‘2‘7= 553 S.E:2d 496 (Ct. App. ..9.“6“6‘?1?)--‘ Genetally; whén

contained m"ﬂle_’:‘complamt;. s_eq;.;.Hol._ ' Loch. Dis {_butb‘r’s; Ing: v’-:in'téhéd‘ék‘ 332 S'i:".C;:'24?7 50'3{'
S'E.2d.787,.790. (Ct. App 1998), Jarre‘_ v..Petoseed Co: Tiie: ,331°S.C. 207 500°S.E2d’ 793 794

(€t App. 1998);,0*L:aup hlmv Wmdham

+330.5.C. 379, 498 S'E2d.689; 691:(Ct: App. 1998),
“Thg-}nilvihgipn-f&fkule‘1':2gb)(éf)f;e«motmmtozdisrniss:?mustvfbe-b‘a’_s_"ed:%sdlély,‘-ujignf{ﬂiefail,légations;;

set-forth on the facerof: the! complam & Stlles Vi @norato 318'S:€. 297,.300,457 S.E:2d: 601,:602:

¢ 1995) However; when a paxty: has: exphcntly félied upon: documents ;o formthe: underlymg basis:

A,mQuAgn_t_toAdlsml_ss»m_t,hout;con\{ertmg -th_at;motlon._mto.:'ai»motxon_’-;fora;spmmarx,g udgment.. Brazell v:

Windsor, 384'S:C. 512,:516,68255:2d 824, 826:(2009). A imiction'to disrhiss should be sustained

if factsalleged an&:réasdpaﬁlkﬁiﬁféféjié,éssﬂéﬁ]‘/ﬁ?ﬂ’fﬂlcrefl:omgwould nof entitle the plaintiff toaiy

relief on any theory.of the case. Stiles:at 300,457 S.E:2d at:603.

PROCEDURAL BACKGROUND

Plaintiff Molly "'Mbrphe‘w-iﬁ'l'eElﬂ‘ﬁiSﬁiéWstfit?iﬁtﬁé ’Dﬁféhe"§fe}:COUﬁty“Cou& of Common Pleas
‘on-August 24, 2016, Plamtlff 8! sxxty sfour (64) page: Complamt purports:to: allege atotal.of: elghteen

Q; 8).causes: of acnon
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Plaintiff's causes of action agamst Wllham and First Federal are as follows: First Cause of
Action — Fraud Extrmsw Fraud Fraud on the Court Second Cause of Action — Perjury; Fifth
Cause of Action — Vlolatlon of the Federal Rules of ClVll Procedure Rules 26, 37, and Sanctions,
South Carolina Rules of Professmnal Conduct Rule 8. 4(c) and Rules Regulatmg the South
Carolina Bar; Seventh Cause of Actlon Bad Faith and Unfair Dealings and/or Accompanied by
Fraudulent Action; Consplracy to Defraud; Tenth Cause of Action; | Breach of Fiduciary
Duty/Breach of Assumed Duty; Duty of Care; lﬁuty of Full Dlsclosure; Duty to Act Fairly; and
Duty of Good Faith and Fair .:Deali_ng;' .Tl"onAious- Conducl; Twelfth Cause of Action — Fraud;
Thirteenth Cause of Action - D.eclal'at'oryl,ludglment that No Contract Exists; Fourteenth Cause
of Action - Forgery/falsifying documents‘ W1th intent to defraud another; SC Rules of Professional
Conduct Rule 1.2(d)); Fifteenth Cause ol‘ _A‘ction - Violation of Federal Rules and Regulations
of Banking Rules and Regulations :(FDIC-)' Sixteenlh Cause' of Action - Obstruction of Justice
~ and South Carolina Rules of Professxonal Conduct Rule 1.4(a)(4) and 3.4(a)(d); Seventeenth
Cause of Action — Intenuonal Inﬂlctlon of Emotlonal Dlstress, and Elghteenth Cause of Action
— Tortious Interference with Exlsung,Contractual.Relatlons.

CONCLUSIONS OF LAW

A. Defendants' Motion to Dlsm|ss Plamtlff's Fll'St Cause of Action — Fraud Extrinsic Fraud,
and Fraud on the Courts is heard and demed. ‘

For the purpose of a _12(b)(6),_mot1on-_for failure of the pleadings to state facts sufficient to
constitute a cause of action, “the [sole] question is whether, in the light most favorable to the
plaintiff, and with every doubt re.solved’ in his behalf, the complaint states any valid claim for

relief.” Doe v. Marion, 373 S.C. 390, 395’, 645 S.E.2d 245, 247~248 (2007). If the facts alleged

and inferences reasonably deducible therefrom, v_icWed in the light most favorable to the plaintiff,

would entitle the plaintiff to relief on: any t.h‘e,ory,. lhen‘ dismissal is impropér. Id. “The complaint

‘}P;g'e‘sofl‘lg/bd’l&



should not be dismissed merely because the courtdoubts the plaintiff will prevail in the action.”
Id.

Viewing the facts in a hght most favorable to the Plaintiff, th1$ Court finds that dismissal of
Plaintiff's First Cause of Actlon Fraud would be rmproper Accordmgly, Defendants Williams
and First Federal s Motion to Drsmrss Plamuff‘s First Cause of Action is heard and denied.

B. Defendants Motion to Drsmrss Plaintiff's Second Cause of Action — Perjury and
Sixteenth Cause of Action —Obstruction of Justice and Violations of the South Carolina
Rules of Professional Conduct Rule l 4(a)(4) and Rules 3.4(a)(d) is heard and granted.

Plaintiff’s Second Cause of Actlon is a cla1m of peljury agamst all Defendants. South
Carolina Code Ann. § 16 9-10 provrdes, in relevant part

(A)(1) It is unlawful to give false, misleading, or mcomplete testimony
under oath in any court of record, Jjudicial, administrative, or regulatory
proceeding in this’ State

(2) 1t is unlawful for a person to wﬂlfully give false, misleading, or
incomplete information on a. document, record report, or form required
by the laws of thrs State. - ’

Perjuryisa cnmrnal felony pumshable w1th a fine and up to five years imprisonment. See
Collins v. Doe, 343 S.C. 119, 124, 539 S. E 2d 62 64 (Ct. App 2000), rev’d on other grounds, 352
S.C. 462 574 S.E.2d 739 (2002) Accordmgly, perjury is a cnmmal charge — not a civil cause of
action. |

Obstructron of justrce 1s a common law cnmmal offense Specrﬁcally, “it is an offense to
do any act which prevents obstructs 1mpedes or hmders the administration of justice.” State V.
Cogdell, 273 S.C. 563, 567 257 S.E.2d 748, 750 (1979). It is a criminal charge and not a basis
for civil liability.

As an initial matter, Plaintiff’s claim-fails because there is no independent civil cause of action

for pefjury. Moreover, this pu‘rpdrted perjn'r'_y_fclairn contains no specific allegations directed at

" Paée s-om '{’



Defendants Allison Wllltams and Fnrst Federal Bank Plamt:ﬁ‘s obstrucuon of justice claim
likewise fails because it is not a. c1v1l cause of action. Therefore Plamtlﬁ" s clalms for perjury and
obstruction of justice are dlsmtssed o N
Further, the clanms by Plamtxff of Defendants v1olatton of the South Carolina Rules of

Professional Conduct are also w1thout ment Flrst it is well establnshed that violation of the Rules
of Professional Conduct: does not glve nse to a. cause of action agamst a lawyer S.C. Rules of
Professional Conduct R. 407 cmt 7 (2013) The Rules “are not des1gned to be a basis for civil -
liability.” S.C. Rules of Professzonal Conduct R 407 cmt 7 (2013) Instead they are designed
to provide guidance to lawyers and provxde a stmcture for regulatmg attorney conduct. geggl_sg
Spence v. Wingate, 395 SC. 148 l61 716 S. E 2d 920 927 (2011) (“A rev1ew of the Scope of :
Rule 407, SCACR clearly 1ndlcates that the rules are mtended for guidance and disciplinary
purposes, not to form the ba313 for cml lltlgatlon”) Therefore there is no civil cause of action for
a violation of the Rules of Professxonal Conduct and Plamtlff‘s clatms grounded on such violations
are dismissed. h ' | |
C. Defendants' Motlo'n.‘to Dlsmlss l"zlatn.ttﬁ"'js Fifth Cause of Actton - leatlon of the Federal

Rules of Civil Procedure Rules 26, 37, and Sanctions, South Carolina Rules of

Professional C‘onduct Rule 8 4(c) and Rules Regulatmg the South Carolina Bar is heard
and granted. : : S

In Plaintiff’s Fifth: Cause of Actmn she alleges that Defendants Collins and Scaraﬁle violated
the Federal Rules of Civil Procedure (FRCP) Rule 26 (Duty to D1sclose) and Rule 37 (Failure to
Make Disclosures or to Cooperate in Dlscovery) as well as v1olatxons of South Carolina Rules of
Professional Conduct, Rule 8 4(c) (lawyer nusconduct by comxmttmg a cnmmal act involving
moral turpitude). o o |

~ Plaintiff’s claims for vmlatlons of the Federal Rules of le Procedure and the South Carolma

Rules of Professnonal Conduct fall for severa.l reasons Flrst it.is. well estabhshcd that a violation
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ofithe:Rules-of Professmnal Conduct does not; glve Tiseito:a cause of action against.alawyer: S:G.

éRules of Professionial Conduct R 407, ¢nit, 7 (201 3). The Rules “are:not de31gned toibera’ basw“

'_des,lgned,_tgsproyxde guld.anjce tozlawye‘r‘s'...a.nd;promdéf_aeétruetufe',foi'?régft‘jilet‘ijxgaaﬁomey conduct..

See-also:Spence v, Wingate, 395 SC. 148; 161; 716'S:E.24 920,927 (2011)(°A review ofithe:

Scope: of Rule 407, SCACR clearly ‘indicates; that "the‘&?rLtles‘ are ‘intended’ for :‘g‘uidéﬁc’ei aiid
dtsc1plmary purposes; not o fonn’the basm for c1v1I lmgatlon ”) Therefore there Is‘no-Civil:cause:
of ‘action.for-a-violation of the Rules of: Professmnal Conduct and Plamnff’s claims:grounded on'.;'
such:violations are dismissed. | |
Finally, the Biaifm'if‘f“}ia"s-xfaileaftu .s‘"tdte .a\-aajms for Vidlhﬁbn‘s of ‘the: Federal Rulesiof Givil,
- Procediire ‘which is-not-a: recogmzed ‘or cogmzable claJm for reliefi m South ‘Carolina; In South.
“Carolina Courts, ‘the: ‘South Carohna Rules of: C1v1l Procedure govem.. 'These rules’ ;govern ‘the
jgr.ocedure_tm-;all..-South-«C;gx_jolquegunsg«m’jall;'é§ﬂlt$%éfia;iglyil.fnat'l_.llie'whet‘he‘ru,ic:ogtﬁ’ZaBl‘e as'cases:at
laworin: equnty SCRCP'1.-As: such ;evenf Plaintiff pled a v1olat1on of the'Soith: Carolma Rulés
';of Civil Procedure hér- cla1m would. still; fatl because aviolation'of the: rules is;not.a recognized or
cognizable claim for:relief in South Carolma Accordmgly, Defendants ‘Motion:to Dismiss the
';Plamuff's Fifth Causeiof Actton 1s granted |
D:. Defendaiits' Motion to Dlsmtss ‘Plaintiff’s Seventhi Cause:of Actlon —.Bad Faith-and
Unfiir Dealmgs and/or Accompamed by’ Fraudulent Actlon, Consplracy to: Defraud is
heard and denied, . ~
Forthe purpose ofalz(b)(6)motlonf0r f,élli'l'f’fufe ‘();ﬁi‘ik_l‘e;,éleaﬁiingSfifto :-state";facftsis‘suﬁ‘i’c'ient‘sto:
constitute’a cause on"ﬁZfﬁog-,; ‘fthe-ﬁ[sﬁdléz]';'ﬁues,tign is*;v_vhe't‘her, inf;.-_t'lie'f;ligﬁt:'=m'ostfiffavordble';tfo ‘the:

plaintiff; arid with cvery doubt tésolved in his ;behal‘t;;the:comp-lair_n states any valid claim’ for

relief:” Doev. Maribii, 373 $1C. 390,395,645 S.E:2d.245,247-248 (2007, If the facts:alleged.
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and inferences reasonably deducibie'ﬂterefront, yiewed tn the li ght rnost t"avorable to the plaintiff,
would entitle the plaintiff to re1ief onany the'ory, then dismissal is improper. Id. “The complaint
should not be dismissed merely because the court doubts the plaintiff will prevail in the action.”

Viewing the facts in mé.néiitinioét faxiorable to the Plaintiff, this Court finds that dismissal of
Plaintiff's Seventh Cause of Actlon = Bad Fatth and Unfair Dealings and/or Accompamed by
Fraudulent Action; Consprracy to Defraud would be 1mproper Accordmgly, Defendants
Williams and First Federal's Motlon to DlsmlSS the Seventh ‘Cause of Action of Plaintiff's
Complaint is heard and demed -

E. Defendants' Motion to Dlsmlss Plaintiff's Tenth Cause of Action; Breach of Fiduciary
Duty/Breach of Assuméd Duty; Duty of Care; Duty of Full Disclosure; Duty to Act Fairly;
and Duty of Good Faith and Fair Dealing, Tomous Conduct is heard and granted.

The Restatement Second of Torts recogmzes that one "who commits a breach of his duty asa
fiduciary is guilty of tortious conduct to the, person for whom he should act.” Restatement 2™ Torts
§ 874 cmt. (C) (1979). South Carolma»cases have. consrdered breaches of fiduciary duty as the
basis for contractual and tort actlons §ee_eg_ Corley v. Ott, 326 S.C. 89, 485 S.E.2d 91
(1997)dissolution of partnershlp based on breach of ﬁducmty duty); Jacobson v. Yaschik, 249
8.C. 577, 155 S.E.2d 601 (1967)(holdmg an accountmg in eqmty could be had in tort case where
the complaint charged fraud--_lnyolvl_ng_ av ﬁdumary and trust relauonshxp); Designer Showrooms,
Inc. v. Kelley, 304 S.C. 478, 405'""3.13;2& 417 (Ct. App. 1991)(finding constructive fraud arising
out of breach of fiduciary duty), Ar_rthony V. Padmar= Inc., 320 S.C. 436, 465 S.E.2d 745 (Ct. App.
1995) (breach of fiducnary duty and breach of partnershlp contract as ba51s of rescission of sale of
partnershrp assets); Loftis v. Eck 288" S C 154, 341 S.E.2d 641 (Ct. App 1986)(construing

complaint to allege breach of ﬁdumary duty to affirm settmg aside deed)



“A confidential or ﬁduciary relationship exists when one »imposes a special confidence in
another, so that the latter in equlty and good conscience, is bound to act in good faith and with

due regard to the interests of the one 1mposmg the conﬁdence ” Is[and Car Wash, Inc. v, Norris,

2928.C. 595,599,358 S.E.2d 150 152 (Ct App 1987). - A relatlonshlp must be more than casual

to equal a fiduciary relatlonshlp., Steelel'v; Vletorv Sav. Bank, 295 S.C. 290, 368 S.E.2d 91 (Ct.
App. 1988). “Courts of equity- haveb'eareﬁlll'y refrained from defining the nanicular instances of
fiduciary relationship in such a manner that othef and pe‘rhaps .new cases might be excluded and
have refused to set any bounds to the cucumstances out of which a ﬁduclary relationship may

spnng ” Island Car Wash, Inc., 292 S C at 599 358 S.E.2d at 152; see urwell v. South Carolina

Nat’] Bank, 288 S.C. 34, 41 340 S. E 2d 786 790 (1986) (“As a general rule, mere respect for
another’s judgment or trust in hxs character is usuaIly not sufficient to establish such a [fiduciary]
relationship. The facts and cnrcumstances must indicate that one reposing the trust has foundation
for his belief that the one glvmg adwee or: nresentmg arguments is. actmg not in his own behalf,
but in the interests of the other party ”) |
In the present case, the Plamtlff was not a part)t to the loan concermng Defendant First Federal,
the contingent financing | 1nst1tutlon for the Buyers Dudek and Cross, and Defendant Williams, the
loan officer for the First Federal, 'As the Plamttff was not a party to that transactxon there could
be no duty owed to her-and no ﬁducnary relat1onsh1p created between First Federal, lts agents or
employees and the Plamttff As such the Plamtlff’ s Tenth Cause of Action fails and Defendants'
| Motion to Dlslmss as to Plaintiff's Tenth Cause of Act1on is granted
F. Defendants' Motion to Dismiss Plamtlﬂ‘s Twelfth Cause of Action .— Fraud; Untrue
Assertion of Fact (or Equ:valent), Assertnon Made with Knowledge of Falsity and Intent

to Deceive) is heard and granted

The Twelfth Cause of Actton plead by Plamtlff asserts that, through test1mony and discovery,

w
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the Defendants Williams and First Federal deceived both the. Plaintiff and the Court by making
untrue assertions. As such, the Plaintiff pleads a claim of perjury rather than fraud. Accordingly,
Defendants' Motion to Dismiss ‘Plaiﬁtiffs@i"l‘welﬁh Cause of Action is heard and granted.

G. Defendants' Motion to Dismiss Plaintiff's Thirteenth Cause of Action — Declaratory
Judgment that No Contract Exnsts is barred by res judicata and therefore granted.

Unless extrinsic fraud ex1sts, res ludlcata can be asserted to bar a collateral attack on a
judgment. Aaronv. Mahl, 381 S.C. 381 593, 674 S E2d 482 486 (2009), Evans v. Gunter, 294
S.C. 525,529,366 S.E. 2d 44,46, Specnf eally, the doctrme of res judicata prévents the re-litigation
of issues previously lmgated or whlch mxght have been lmgated in the first action. See Mungo v.
Rental Uniform Serv. of Florence,- 383 S.C: 270 284, 678 S. E 2d 825, 832 (Ct App. 2009) (citing
and quoting Estridge v. Joslyn Clar_l_(‘Controls,‘ Inc., 325 S.C. 532, 540, 482 S.E.2d 577, 581 (Ct.
App. 1997). | SRR

The doctrine of claim preclusioﬁ-:ears claims ‘tha‘t were asserted in the previous suit as well as
those that could have been assertedbut were not. The follew'mg four tests are used by South
Carolina courts to deteriniﬁe Whethezrv ela‘ilr‘r.l.pr.ecle;sion applies: (1) when the identity of the subject
matter is the same; (2) when the cases mvolves the same pnmary rlght by plaintiff and primary
wrong committed by defendant (3) when there is the same ev1dence in both cases; and (4) when
claims arise out of the same transactlon or occurrence'. I ames'F. Flanagan, South Carolina Civil
Procedure 671 (3d ed. 2010) (citing cases),

Here, all of the issuee raiee(i in Piéjntiff’s Complaint arose during the course of the underiying
suit and were either asserted; or. ‘coeld-v' have. .been. asser.tedA during the previous lawsuit.
Accordingly, her claims are barred by the doc’tﬁnes of res judicata and issue preclusion. Moreover,
to the extent that any 'of“t,he_ elieéed’le'etions by,Defendavnts were newly-discovered evidence

uncovered during the course of unde(fying suit, any claims related to this information should have

.‘ - ,:,‘I‘,’ag.ell‘l Of 14\,\ (ﬁgﬁ



been brought before the trial' or appellat'e court pursuant to Rules 59 and 60(b) of the South

Carolina Rules of Civil Procedure See also Grav v. Bryant, 298 S C. 285, 286-87, 379 S.E.2d

894, 895 (1989) (noting that Rule 59 and 60(b) should be read together with regard to motions for

new trial due to newly-dlscovered ev1dence ) Accordingly, because Plaintiff’s claims are barred

by res judicata and issue preclusnon, she has failed to state a claim upon which relief can be granted

and Defendants' Motion to Dismiss Plamtlff’s 'Ihmeenth Cause of Actxon is granted

H. Defendants' Motion to Dlsmlss Plalntlft‘s Fourteenth Cause of Action —Forgery/falsifying

documents with intent to defraud another, SC Rules of Professional Conduct Rule 1.2(d) '
is heard and granted.. . S

These two causes of actxon t‘or “Forgery/fals1fymg documents with intent to defraud
another; SC Rules of Professxonal Conduct Rule 1 2(d),” is brought under the South Carollna
Rules of Professional Conduct “A revrew of the Scope of Rule 407, SCACR [i.e., the Rules
of Professional Conduct] clearly mdxcates that the rules are intended for guidance and .
disciplinary purposes, not to form the basm for civil lmgatlon » Spence v. Wingate, 395 S.C.
148, 716 S.E.2d 920 (201 l) Plamtlff has. unequnvocally asserted causes of action under the
Rules of Profess1onal Conduct As such, Defendants Motlon to Dismiss Plaintiff's Fourteenth
Cause of Action is granted |

Defendants Motlon to Dlsmlss Plamtlff' s Flfteenth Cause of Action ~ Vlolanon of Federal
Rules and Regulations of Banking Rules and Regulations (FDIC) is heard and granted.

Plaintiff's Fifteenth Cause of Action. alleges "violations of federal rules and regulations

(FDIC)/violation of banking rules and'regulations" without stating any specific rules or cites for

the Court to use to determine whichr;viol'ations ‘were alleged. Accordingly, Plaintiff's pleadings

with regards to her Fifteenth ~Cause~ of Action fail to meet the heightened pleading standards

imposed by Rule 9(b) of the'Sothar.ol_ina Rules of Civil Procedure and as such are dismissed.

N
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However, even if the P]aiﬁﬁﬁ" stated wiﬁ'pmiculm& the provisions with which she was
relying in the FDIC, her claim would still fail. The FDIC does not allow fora privaté right of action
(stating that "[t]his sectidh:m;y' nbt be ‘épﬁstrued as creating any private right of action”). 12
US.C.A. § 1831g. Accordingly,..ﬁgféhdar’nté‘ Motioq to-Dis’rﬁiss Plaintiff‘s Fifteenth Cause of
Action is heard and grantect__;"jv c B | | |
J. Defendants' Motion to Dismlss Plamtlff‘s Seve;lteenth Cause of Action — Intentional

Infliction of Emotional Dlstress is heard and denied.

For the purpose of a 12(b)(6) motlon for failure of the pleadmgs to state facts sufficient to
constitute a cause of actxon, “the [sple]' questl'on is whether, in the light most favorable to the
plaintiff, and with every doubt résolved’in his-behalf .the complaint states any valid claim for
relief.” Doe v. Marion, 373 S C 390 395 645 S.E.2d 245, 247- 248 (2007) If the facts alleged
and inferences reasonably deducnble therefrom vxewed in the hght most favorable to the plaintiff,
would entitle the plaintiff to »relrxefuon any theory, then dlsmnssa] is improper. Id. “The complaint
should not be dismissed 'l;ierjelf}';:bt;cé‘methc court doubts the plaintiff will prevail in the action.”
u S , _

Viewing the facts in the- light.moét favorable to the 'Piaintiif this éouﬂ finds that dismissal of
Plaintiff's Seventeenth Cause of Actxon Intentlonal Inﬂlctlon of Emotional Distress would be
improper. Accordingly, Defendants.. Motion to ‘Dismiss the Seventeenth Cause of Action of
Plaintiff's Complaint is heard and demcd : | -

K. Defendants' Motlon to Dlsmlss Plamtlff's Elghteenth Cause of Action — Tortious
Interference with Existing Contractual Relations is heard and denied.

For the purpose of a 12(b)(6)_'m§ti0n for failure of the pleadi'n_g_s to state facts sufficient to
constitute a cause of actigin,, “the [sole] question is whether, in the light most favorable to the

plaintiff, and with every doubt resolved in his behalf, the complaint states any valid cléim for
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relief.” Doe v. Marion, 373 S.C. 390 395 645 S.E.2d 245, 247- 248 (2007) If the facts alleged
and inferences reasonably dedumble therefrom v1ewed in the llght most favorable to the plaintiff,
would entitle the plaintiff to _rghef .on;any theory', then dismissal is improper. Id. “The complaint
should not be dismissed n':ierely, be.cause the court doubts the plaintiff will prevail in the action.”
" | : _ :

Viewing the facts in~thé‘l_ig"ht miost favorable to the Plaintiff; this Court finds that dismissal of
Plaintiff's Eighteenth Cause on. Action — Toﬁious Interference with Existing Contractual Relations
would be improper. Accordmgly, Defendants Motxon to Dismiss the Elghteenth Cause of Action
of Plaintiff's Complaint is heard and demed

CONCLUSION

NOW, THEREFORE IT IS ORDERED that for the foregomg reasons, Defendants
Williams and First Federal 8. Mot1on to Dlsmlss Plamtlﬁ’s Complamt is granted in part, and denied -
in part. |

IT IS SO ORDERED.

The H r:iﬂlé Deadra L Jefferson
Presiditfg Judge
_First Judlmal Circuit

February i , 2017
Charleston, South Carolina

At Chambers
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