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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA DN
) FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER - o) Civil Action No. 2016-CP-18-01706
Molly Morphew Y
) o .
Plaintiff, ) ORDER GRANTING _
) DEFENDANTS WOODDY LAW
L) FIRM AND CARRIE BOYER’S
) MOTION FOR SUMMARY JUDGMENT
)
Vs. )
)
Stephen Dudek, D01een Cross, Dav1d )
Collins, Allison Williams, First Federal; . ) RECE o
Michael Scarafile, Susan Nicholson, _' ) ' , o
Carolina One Real Estate, Carrie Boyel ) DEC 12 2018
Wooddy Law Firm, ) ) e
) SC Court of Appeals
Defendants. )

This matter is before the court on the Motion for Summary Judgment of Defendants ‘Woody
Law Firm and Carrie Boyer (collectwely “Defendants”) For the reasons set forth herein, the Court
GRANTS Defendants Motlon for Summary Judgment. | |

RELEVANT F ACTUAL AND PROCEDURAL BACKGROUND

According to Plaintiff, the present lifigation arises out of frand perpetuated by the
Defendants, aH of whom were involved 1n some way in a prior real estate transaction. In 2012,
Defendants Dudek and Cross had a f.eal.es_tate contract for prdperty locéted in Summerville,
South Carolina. Shortly éfter, Blaintiff ventered. in‘eo a'bacvk-up conﬁ‘act ‘for the same piece of
property, contingent upon tne ter;ninatien of the Dudek and Cross contract. Defendants Wooddy
Law Firm and Carrie Boyer, a paralegal at Wooddy Law Firm, performed real estate closing
services for Defendants Dudek and Croes. Defendant Carolina One Real Estate was the real
estate agent for Defendants Dud'ek‘ana Crossf; and Defendants Michael Scarafile and Susan

Nicholson, as employees of Carolina One Real Estate, performed related activities. Likewise,
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Defendant David Collinsvwas.én‘i}‘)]'oyed as D.éfeiilclgnt.s Dndek and Cioéé’s attorney for the
purpose of performing certain iegal functions related to the purchasev of this property. Lastly,
Defendants First Federal and A‘i‘lis—on_WiHianiS,,an employee of First Federal, acted as the lender
for Defendants Dudek and Cioss. | |

Plaintiff previously énught_eiifoi'ceinent of the cnnti'act for the purchase of the property
located in Summerville, ‘SC.“AThe’:'Hiionoréibtl,eiJanies E. Chellis, Master-in-Equity, Dorchester
County, issued an order ﬁnding that while Plaintiff hadl.an enforceable contract, it was
conditional on the tei'niinai_inn df DefericiantS vDudiek and.Cross"s conﬁ'act_, which the court
determined was entitled to s’pecific"pei'f(irinaince. Plaintiff nommenced this litigation on
September 8, 2016, alleging tha_t ;nortly lic_elfore én_d during trial, all of the Defendants perpetrated
fraud on both her and the;.-v‘cbin't" :botli by making frauciul'ent misrepreé@iations and failing to
disclose nlaterial facts and‘ docnménts. ..

In January of 2017, the Honorable"Deadﬁ Jefferson dismisse_:d s‘everal of Plaintiff’s
claims pursuant to Rule I2(b)(6), SCRCPL The following claims reniain pending as to
Defendants: (1) Plaintiff’s First -Canéfe of Aciion,‘ identified as “Fraud, Extrinsic Frnud, and Fraud
on the Court;” (2) Plaintiff’s ‘S‘e'V_é'n‘ih" Céuéé( of Ac‘tion, icientiﬂed as ;‘Bad Faith and Unfair
Dealings and/or Accompani‘ed _by‘F'raudnl.ent. Action, Conspiracy to Defrand;” (3) Plaintiff’s
Seventeeth Cause of Action, idéntiﬁéd as ‘fI»ntgriiional Infliction of Emotional Distress;” and (4)
Plaintiff’s Ei ghieenth Cause (_)f»v'Acti_on,. i'ilentiﬁed as “Toitious Interfernce with Existing
Contractual Relations.” - B

STANDARD OF REVIEW
Rule 56 of the South Car'ol.ina Rulés of Civil Procedure provides that summary judgment

is warranted when “the pleadings, depositions, answers to interrogatories, and admissions on file,
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together with affidivaits, if any, shd?v thél:e 1s no,genui'ne issue as to any material fact and that
the moving party is entitled td judg‘m_e.ntvés a matter of law.” Rule 56, SCRCP. Furthemore, when
an party moves for summary judgment, arllladverse party is not allowed to simply rest upn the
allegations of his pleadingé and, inst_eevld,' ."‘n?u'st se/t forth specific facts showing that there is a
genuine issue for trial.” Rule 59(e); SCRCP “[O]n a de‘f_endaﬁt’s motion for summary judgment
such as the one at issue hérg, a court canﬁot properly deny the motion after only finding that
genuine issue of material fact éXists as to éne elément of the plaintiff’s claim; rather, under
Baughman, the court must determ‘iné thafe; gemiin¢ i.ssuﬁé of material fact exists for each
essentialv element of the pléintiff’s'cl.ai'm;.Ham;son v. Scalise Builders of South Carolina, 374
S.C. 352,358, 650 S.E.2d 68, 71 (200.7) (emphasis added). .-
g ‘ANALYSIS‘ “
L Plaintiff’s.Fi.l;sf Causé fof Action, identied as “Fraud, Ext.rinsic Fraud, and
Fraud on the Court”

Under South Carolina 1?“.“”' fraudfqn_ the court has beeﬁ defmed as “the species of fraud
which does, or attempts to 4subvert the iﬁtégrity of the Coﬁrt itself, or is a fraud perpetrated by
officers of the court so that judicial machinery cannot _p¢1'f011ﬁ in ti‘l& usual manner its impartial
task of adjuding cases that .are..p‘re‘s’cﬁted f'or_A adjudication;” Chewning v. Ford Motor Co., 354
S.C.72,78,579 SE.2d 605; 608“(210’0‘3')‘ ’(q'u‘o"ting Evans v.Gunler, 294 S.C. 525, 529, 366
S.E.2d 44, 46 (Ct. App. 1998)). Howéygr, to préVaiI ona the;)ry of fraud on the court, one must
allege extrinsic fraud, meéning “fraﬁd thaf inducgs a person not to present a case or deprives a

.person of the opportunity to be héai‘d.% Hilléﬁ Head Ctr. bof South Carolina v. Pub. Serv. Comm.,
294 S.C. 9, 11,362 S.E.2d 176, 177-(198_7). ' |

Noting the high threshold for establishing fraud on.the court, the Supreme Court noted
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“[g]eneral]y speaking, onl'y‘ the mddt egregiens mis'conduct, sueh as bribery of a judge or
members of the jury, or fabr'icattion of'evidence by‘ a party in which an attorney is implicated will
constitute fraud on the court. Less egregious conduct, ench as nondrsclosur‘e to the court of facts
allegedly pertinent to the 1n'atter- before xit‘?'r‘?\li‘ll 'nlot ordinar'ily rise to the level of fraud on the
court.” Chewning, 354 S.C. at 78-79, '579, S.E.Zd at 608. Lastly,‘succestsfullry pleading fraud upon
the court requires a showing of intent. In faot, the Supreme Court held “when there is no intent to

deceive, the fact that mrsrepresentatrons were made to a court is not of itself suff cient basis for

setting aside a judgment for ‘flaud on the court’.” Id. (quotmo US. v. Buck, 281 F.3d 1336, 1342

(10th Cir. 2002)).

To sustain her caus'e:'o'f -detidn'.for frfandr(')n the court, the only. evidence presented by
Plaintiff is four electronic communications‘ between Defendent Boyer and either the Sellers of
the Property or the real estate agents':of Athe Buyers. Not only has Pldintiff failed to make a
showing sufficient to establisn whether Defendanté.nad the requisite intent, but Plaintiff has also
failed to show the existence of any repr‘esentations made to any ceurtjby Defendants either orally
or through documentary e'v.i‘denc'e? both of \thiCh are essential elements for fraud on the court.
For this reasons, Defendants’ M'oti"anfor Sulnmary Judgment as to Plaintiff’s cause of action for
fraud on the court is granted. | o

II.  Plaintiff’s Seventlr‘Cause"of_Action, identjfied as “Bad Faith and Unfair
Dealings and/or Aeenmpanied by Fraudulent Action,. Conspiracy to
Defraud” -

While unclear from the pleadlnge in the llght most favorable to the Plaintiff, her

pleadmgs could raise causes of actron for (1) bad falth (2) breach of duty of good faith and fair

dealing; or (3) breach of contract accompanies by a fraudulent act; or (4) civil conspiracy. In
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South Carolina, the tort action for pad faith has enly been recognized in the context of an and
msuied -insurer ielationship, Which is not present oi even alleged. See Tyger River Pine Co. v.
Maryland Casually Co., 170 S.C. 286 170. S E.2d 346 (1933) Sunrlarly, causes of action for
both breach of duty of good faith and‘fair deahng and breach of contract accompamed by a
contract require, at the very least; the s]iou/ing ofa contraetual relationship, which is also not -
present here or even alleged. RoTec Servs Inc V. Encompass Servs Inc., 359 S.C. 467,473,
597 S.E.2d 881, 884 (Ct. App 2004) see e also Hazpei v. Etheridge, 290 S.C. 112,348 S.E.2d
374 (1986).

On the other hand, a civil eonlspiraey censists of three elements: (1) a combination of two
or rnore personS' (2) for the purpose on injuring the plaintiff, (3) which cause him special
damage. Charles v. Texas Co., 192 S C. 82, 5 S.E.2d 464 (1939) “[ lo be actionable therefore,
a conspiracy’s primary purpose or object must be to injure the plaint1ff ? Lee v. Chester /Ield
General Hosp., Inc. 289 S. C 6 10 344 S, E 2d 379, 382, (Ct App. 1986) (emphasrs added). The
South Carolina Court of Appeals held “[ Ifa plarntiff merely repeats the damages from another
claim instead of speeiﬁcal.ly l.isting Adamages as part of their civil conspiracy claim, their
conspiracy claim should.be disniiss'ed.” Hackworth v. Greywood at Hé;mnelt’, LLC,385S.C.
110, 117, 682 S.E.2d 871, 875 (Ct. App. 2009).»" |

As mentioned above, in support of this claim, Plaintifi' has presented only correspondence
between Defendant Boyer and 'co-]?efendants:in which various aspects of closing on the property
were tliscussed. In addition, Plaintiff has failed to present any evidence.that Defendants were.
aware of Plaintiff’s back,—up: c‘ontrvactforithe- property or that their cenduct was for the primary
purpose of injuring the Plainti‘ff,‘ asrvoppose{d' to engaging in the ordinary course of business. In

fact, at her deposition, Plaintiff admitted that she has no evidence that these communications
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were made for any other purpoée ,bu't'prep.aring forAa rezvﬂ‘ estate closing. Pitf’s Depo., pg. 22, Ins.
8-12. Despite all of this, Plaintiff fails to éstablisﬁ, or even allege, specivelllv damages. For these
reasons, the Defendants’ Moti(:)n fof Summafy Judgment as to Plaintiff’s cause of action for “bad
faith and unfair dealings and/or accompanied b};' a fraﬁdulent act; conspiracy to defraud is
granted. L
II1.  Plaintiff’s Seveﬁteéth Cause 6f_Acti0n, idenbtiﬁed as “Intentional Infliction of
Emotional Distress” |

To recover for a ciaim of' iﬁtentibﬁa‘l infliction of emotional distress, plaintiff must show
extreme and outrageous conductiwhich intentiénaﬂjr or recklessly causes severe emotional distress
to another. Fordv. Hutson, 276 _S.:C. 157, 276 S.E.2d 776 (1981). The coﬁduct complained of must
be “so ‘extreme and outragéouS’ as to exéeed_a]l possible bounds of decency and must be regarded
as atrocious, and utterly intolerable iﬁ a civiiized society.;’ Gatiiso;_a v. §.C. State College, 318 S.C.
148, 151,458 S.E.2d 414, 416°(Ct. .A'_pp.v 1995) The question of whether the conduct arose to the
level of “extreme and outl'agoﬁ;;’ 1s .a' c.1uelstir0n of law reserved for the court. Todd v. S.C. Farm
Bureau Mut. Ins. Co., 283 S.C. 155, 32} S.E.2d 602 (Ct. App. 11984).

Plaintiff has not ohly faile_d.'tc; preseﬁt ény evidence of “extréme and outrageous’ conduct
but failed to present any e\}ide‘n'cé'bf any 'COhduét which was directed at her. Instead, as with the
other causes of action against these Defendgms, Plaintiff relies on a few communications between
Defendant Boyer and cmDefeﬁdéﬁtg which discuss preparing for a real estate closing, a common
business activity that is not onlgz tolerellte‘d, but encouraged Tin. a civilized society. In addition,
Plaintiff has also failed to raise a gjen"u.iné issu.e of material fact as to whether her “emotional
distress™ is sufficiently sevére; Sgé;.Haiz.§‘§'Qﬁ., 374 S.C."at 358, 650 S.E.2d at 72 (“[1]t 1s for the

court to determine whether on the evidence severe emotional distress can be found . . .”). Instead,
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Plaintiff has relied solely on 1riere bald assertions.of distress, providing not even a mere scintilla
of evidence from a third-péﬁy -wjt_,hés'sf" or. any other corroborating evidence to show severe
emotional distress. /d. (“[t]o‘liale‘rn‘lift é piaintiff to legitimately state a cause of action by simply
alleging, “I suffered emotional vd'is"tre's_sr” W§u1.d be irréconciliab’le with this' Court’s development
of the law in this area.”). In pal‘tilc_u-lar, Pfaintiff attembts to éStablish severe emotional distress
solely based on her testimo~n.y fhét she Idi‘scluss,»‘ed éﬁress—relat‘ed syniptoms with both a gynécolo gist
and an eye doctor, and that she was pyescg:rjﬁed,medicdtion for ulcers roughly twelve yerars ago,
well before the conduct 'C'Ompletlingd.of_:ih»this lifigation. Pltf’s Dépo., pgs. 229 -233. For these
reasons, Defendants’ Motivor.l for ~Surv1;ml1‘é1ry Judgment as to Plaintiff’s cause of action for
Intentional Infliction of Emotibnal Dis’trés‘é is granted. _‘

IV.  Plaintiff’s Eighteen’th Cause of Action, identified z;s “Tortious Interfernce

with Existihg Céntfaétdal R"élations” |

To recover under a cause of actiQn for to?tioué iﬁterference Wi_th an existing contract are
(1) a contract; (2) knowlelcllgevc;f;-.thg .;:ont‘i'a.ct‘by. the to.rtfe)asor; (3) intentional procurement by the
tortfeasor of the contract’s breacvh;.‘(4) al;sence of justification; and (5) resulting damagés. Vortex
Sports & Entm’t, Inc. v. Ware, 37 8 SC }97, 205, 66.2.S.E.2d 444, 449 (Ct.-App. 2008).
Intentional procurement requires iﬁ_tentiénaf inference for an improper purpose or by improper
methods, so “[g]enerally, there can'be no ﬁ.lvlding of intentional iﬁterferencé with prospective
contractual relations if there is no evidence to suggest any purposé or motive by the defendant
other than the proper purvsu;it of ifs‘ bwh -cc;ntragtuél rights with é third party.” Edelco, Inc. v.
Charleston County School Dist., 372 SC 470, 642 S.E’.2d 726-(2007) (quoting Southern
Contrqcting, Inc.v. HC. Broi}dkn _Coinsfr.. C_'o.b, 3’17 S.C. 95,102,450 .S.E.2d 602, 606 (Ct. App.

1994). Lastly, and rather obvious, “where there is no breach of contract there can be no

902108LdO2L0Z#ASYD - SYITd NOWINOD - d3LSFHOHOA - WV 0L €1 AON 8L0¢ - d3Td ATIVOINOYH1D3 13



recovery.” Id.

Plaintiff has failed to set forth eviidel}ce to make a showing to establish any of these
elements, which are esSenfial to" bléinti‘ff’ S case. As discﬁssed above, Whﬁile Plaintiff had a
contract, her contract was contingerit_ upon the termination of the Dudek and Cross contract.
Since specific performance Wasvor_clie.:;ed on the Dudek and erss contract, Plaintiff’s contract
was not enforceable and thus cqqld not have been, and was not, breéched. Furthermore, like the
causes of action mentioned adee,’.Pla»intif.fvpresenlts as évidence only communications between
the Defendant and co-Defendants Wh%ich-rclated to .prep.aring‘ for a r¢31 estate closing,
communications which todk_ ﬁ‘l_ace beforé Plaintiff entered into a back-up contract for purchase of
the property at issue. | |

Despite all of this, Plaintiff has also failed to produce e\‘/idence» to-establish either the
third or fourth element, i-r_lte‘ntion.al V}I)r'oicéu‘remént or absence of justification. The communications
upon which Plaintiff bases this and ail other causés of action against thesé Defendants cannot be
considered. improper undér Sou.‘[»h.Calroliil‘aa law. fri féct, Plainﬁff, in her 'd.epositon, admits she has
no other evidence that thesé conﬁrﬁiﬁicationé were sent for any other purpose but preparing for a
real estate closing. Pltf’s Depo., pg. 22,1ns 8-1 2. For the sam e reasén, lPlaintiff has also failed to
show a genuine issue éf material _fac'tl wifh respeci to absence of justification. Thus, Defendants’
Motion for Summary Judgment aé‘t;)"._.Plaintiff.’s_c'éuse of action for Tortious Interference with
Existing Contractual Relation; is .granted. |

| CONCLUSION
Based on the aforen.len'tv‘ibne‘.d reaéons, the ,Coubrt hereby GRANTS Defendants’ Motion

for Summary Judgment as to all remaining causes of action. -
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IT IS HEREBY ORDERED.

‘The Honorable Maite Murphy

,2018.

[ELECTRONIC. SIGNATURE PAGE TO FOLLOW)]
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- Dorchester Common Pleas

Case Caption: 'M‘ollvy M Morphe'w 'S Stephen Dudek , defendant, et al
Case Number: 2016CP1801706

Type: Order/Summary Jhdgment

So Orderéd

s/ Maite Murphy 2166 -

Electronically signed on 2018-11-12 16:09:30, page 10 of 10
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S PR FORM 4
STATE OF"SOUTH CAROLINA - : JUDGMENT IN A CIYIL CASE
COUNTY OF Dorchester o \
IN THE COURT OF COMMON PLEAS.- - . CASENO. 2016CP1801706
Molly M Morphew S ' _ _ Stephen Dudek et al
PLAINTIFE(S) l ‘ T DEFENDANT(S)

DlSPOSITlON TYPE (CHECK ONE)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE -COURT. This action came to trla] or hearmg before the court.
The issues have been tned or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b), SCRCP ;] Rule 41(a),

SCRCP (Vol. Nonsuit); D Rule 43(k), SCRCP (Settled); .

D Other .
ACTION STRICKEN (CHECK REASON): D Rule 40(]) SCRCP; D Bankruptey;

|:| Binding arbltratlon subject to right to restore to confirm, vacate or modify
arbitration award;

EI Other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE ClRCUlT COURT (CHECK APPLICABLE BOX):

BAff‘rmed (] Reversed; [_] Remanded;

00

Other

NOTE: ATTORNEYS " ARE RiESPONSlBLE FOR ' NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING'IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: I:] See attached order (formal order to follow)- Statement of Judgment
by the Court:

This matter is before the court on Plamtlff's 2nd Motion for.Entry of Default Against
Defendant David Collins.-Plaintiffs Motion is hereby DENIED, since Defendant David
Collins timely filed a Motion;thDismiss on September 20, 2016

: ORDER INFORMATION .
This orderD ends|v/| . does not end the case. D See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the .Clerk of Court as réﬂeptéd on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 11/12/2018 .

David Collins for David Coliins. .

David Collins for David Collins- - . ‘ - o

Molly M Morphew for Molly M Morphew s g RS BN

Molly M Morphew for Molly M Morphew E@EWEM
DEC 12 2018

SC Court of Appeals

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017)* - ..~ | o Page 1 0f2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reﬂectéd on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are-appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017)- . . == ..~ - ' | Page 2 of 2
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Dorchester Common Pleas

Case Caption: Molly M Morph.ew’,VS Stephen- Dudek , defendant, et al
Case Number:  2016CP1801706.

Type: Order/Electronic Form 4

“So Ordered

s/ Maite Murphy 2166

Electronically signed on 2018-11-12 16:23:45  page 3.0f3
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