CIN | THE COURT OF COMMON PLEAS
FOR THE FIRST JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA .

COUNTY OF DORCHESTER .. <. Civil Action No. 2016-CP-18-01706
Molly Morphew '
Plaintiff, ORDER GRANTING
DEFENDANT DAVID COLLINS’S
MOTION TO DISMISS
Vs.

| RECEIvEDy
DEC 12 2618
SC COUrt Oprpea[s

Stepilen Dudek, Doreen Cross,‘DaVid
Collins, Allison Williams, First Federal,
Michael Scarafile, Susan Nicholson,

Carolina One Real Estate, Carrie Boyer, = -
Wooddy Law Firm, -

Defendant;; o

This mafter 1s before thé -c'OUrt on Defendants’ Joint Motion to Dismiss. For the reasons se\t
forth herein, the Court GRANTS Defendant;s Motion .to’ Dismiss, which was treated as a Motion
for Summary Judgment, as to .‘Da\‘/i‘d C:,;ol.lins. ' _

RELEVANT F ACTUAL AND. PROCEDURAL BACKGROUND

According to Plaintiff, the preséﬁt liti gatidn ariséé out of fraud perpetuated by the
Defendants, all of Whom'we& in‘vo'l'veld.in éoiﬁe way in a prior real estate transaction. In 2012,
Defendants Stephen Dudek and Doreen Cross had a real esfate contract for préperty located in
Summerville, South Carolinaf 'S_.'hQrtly'after‘, Plaintiff entered into a béck-up sales contract with
the sellers for the same piece of prO[‘)erAty. Defendants Wooddy Law Firm and Carrie Boyer, a
paralegal at Wooddy Law Firm, actedas the closing attorney for Defeﬁdants Dudek and Cross.

Defendant Carolina One Real Estate was the real estate agent for Defendants Dudek and Cross,

and Defendants Michael Scaraﬁle and SusanlNicholson, as employées of Carolina One Real
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Estate, performed sinvli]ar?cti‘vitie\s“.‘ LikeWise,'Defendaﬁt David Collins was employed as the
attorney for Defendants Dudek and Cross to per"form certain legal funcfions related to the
purchase of the property. Lastly, Dgfeﬁd'aﬁfs F ir;t Federal and Allison Williams, a lender officer
employed by First Federal,".,a'cted' as.-thé leﬁder fqr Defendants.

Plaintiff previously sought énfoycement of the contract for the purchase of the property
located in Summerville, SC.. T‘h:e”Honor‘atble James E. éhellis, Master-in-Equity, Dofchester
County, issued an order tiﬁding the;t wh‘il'é Plaintiff 'héd an enférceable contract, it was
conditional on the terminatioﬁ of Defendants Dlidék and_Cfoss’s cor;tract and ordering specific
performance of Defendants Dudékié.hd Cljéss’s.cpntraclt. Plaintiff cohlnlenced this litigation on
September 8, 2016, alleging that shérty be.:folre and c.l‘uri‘ng trial, all of the Defendants perpetrated
fraud on both her and the court by Amékin_g fraudiﬂent misrepr_esentations and failing to disclose
material facts. B

In January of 2017, the ’Hoﬁor‘al')‘le Deadré J effersoﬁ dismissed several of Plaintiff’s
claims pursuant to Rule 12(b)(6), SCRCP'. As to’Defendant'David Collins, the following cléims

remain pending: (1) Plaintiff’s Firs‘t.Causé of Action, identified as “Fraud, Extrinsic Fraud, and

Fraud on the Court;” (2) Plaintiff’s Seventh Cause of Action, identified as “Bad Faith and Unfair

Dealings and/or Accompan‘ied by _F_raudﬁlént Action, Coﬁspiracy to Defraud;” (3) Plaintiff’s
Seventeeth Cause of Actlon, idén&ﬁed as “‘Intentional Inﬂiction of Emotional Distress;” and (4)
Plaintiff’s Eighteenth Cause of Acfig’n, idéntiﬁéd as “Tértious' Interfernce with Existing
Contractual Relations.” .

S.‘:TAvNDARD"OF REVIEW -

Rule 56 of the South Carolina Ru]és of Civil Procedure provides that summary judgment

is warranted when “the pleadings, depositions, answers to interrogatories, and admissions on file,
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together with affidivaits, if-any, s.l.low‘thefe'i's ﬁo genuine issue as to any material fact and that
the moving party is entitléci to judginént. as'a lﬁéltter of law{’; Rule 56, SCRCP. Furthemore, when
an party moves for suinmary judglﬁent, an advefs; pdrty is not éllowed to simply fest upn the
allegationé of his pleadings .andl,: in?tééd, ‘flhﬁst set forth specific facfs showing that there is a
genuine issue for triél.” Rl.llle 59(e); SCRCP ‘;[O]n a deferidantfs motion for summary judgment
such as the one at issue here, a court éannot bro_ijcﬂy’deny the 1ﬁpti0r_i after only finding that
genuine issue of material fa,ct existé v.Aa.s to éne element of the plaintiff’s claim; rather, under
Baughlﬁaxl, ;[he court must detérmihe that a:genuine issue of material fact exists for each
essential element of the p]_aintiff-s claim. Hdns'sén v. Scalise Builder..s of South Carolina, 374
S.C. 352,358, 650 S.E.2d 68, 71 (2.00'7)'v(emphe.1'sis added). Lastly, a trial court may treat a
12(b)(6) motion as a motion for summary’ ju&gment and consider @attei‘s presented outside the
pleadings as long as the parties a‘r'e g'igién ﬁf);cice and an obpoftunity to respond. Brown v.
Leverette, 291 S.C. 364,-3}‘6.6; 3535.E.2d 697, 699 (1987); see also Bowen & Smoot v. Plumley,
301 S.C. 262,391 S.E.2d 558 (1990)1.' A_ . . | | |
o o ' AﬁALYSiS

I Pla'intifPs‘First Cause of Action‘, identied as “Fraud, Extrinsic Fraud, and

Fraud on the Coqr.t” | ..

Under South Cal'olipa léw;, fraud o.nﬂ’éhe court has been defined és “the speciés of fraud
which does; or attempts to subilértvthe, integrity bf the Court itself, or is a fraud perpetrated by
officers of the court so that judicial machinery cannot perform iﬁ thej usual manner its impartial
task of adjuding cases that‘fare preseﬁt‘ed"fqr adjﬁdication.” Chewning v. Ford Motor Co., 354"
S.C.72,78,579 S.E.2d 605,'602; '(2003) (quoting Evans v, Gunvler, 294 S.C. 525, 529, 366

S.E.2d 44, 46 (Ct. App. 1998>)).' However, to -pl"e\v/.ail on a theory of fraud on the court, one must
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allege extrinsic fraud, meaning “fréud'tllat induces a person not to pré_:sent a case or deprives a
person of the opportunity ‘t0, be'hevérAc"l.”.Hil‘z‘On Head Ctrl.uofSouth Carolina v. Pub. Serv. Comm.,
294 S.C.9,11,362 S.E.2d 176- 177 (1987). |

Noting the high threshold f01 estabhshmg ﬁaud on the coult ‘the Supreme Court noted

“[g]enerally speaking, only the most ég@gmus misconduct, such as bllbery of a judge or
members of the jury, or fabrication of c'vidence vby a party in Which an attorney is implicated \;vill
constitute fraud on the court. Less e:_gyegbﬁs conduct,l such as :nondisclosure to the court of facts
allegedly pertinent to the 1ﬁétfer b‘e£01'e it, will not ordinarily rise to the level of fraud on the
court.” Chewning, 354 S.C. at 78-_79; 579 S.E.2d at 608. Lastly, suécessfully pleading fraud upon
the court requires a showihg_of- intezzjrll..t.‘rln‘.f‘act, tﬁg Supreme Court held “when there is no intent to
deceive, the fact that misrep:résentations'w\ere n"qade to é court is not of itself sufficient basis for
setting aside a judgment fo1 ‘fraud on the couxt’ ? Id (quotmg US. v. Buck 281 F.3d 1336, 1342
(10th Cir. 2002)) Speakmg duectly on the issue at hand the Supleme Court held that the charge
of perjury or false swearing on the part ofa party or his witnesses “is a species of intrinsic, not
extrinsic, fraud,” and affords no grouhds for eqﬁitable interference With' a judgment; Corley v.
Centennial Const. Co., 247 S.C. _1_‘7'9‘, 1 89,.‘14.6 S.E.2d 609‘, 614 (‘1966).

Plaintiff, both in her pléédiﬁg_é and her depos‘ition,‘ claims that Defeﬁdant Collins
committed fraud on the court by f'alsiejly vte"s'ti'f)‘fin‘g'and féil‘ing to disclose pertinent documents in
a previous trial. As explaiﬁéd abb&é, the"Supre.na'e Court held that nondisclqsure of materiél facts,
and even perjury, amounst only to jn.tri11sic? notfgxtrinsic__, fraud. This is especially true
c'dﬁnsidering that the documents. Plaintiff 'é-lléges were C(;ncealed were, in fact, provided to her
attorney shortly before a p;‘evious‘ trial. Pl;cf. Depo. p 80, Ins. 1-23. For these reasons, Plaintiff

has been unable to create a genuine issue of material fact with respect to the essential elements of
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fraud on the court and, thus, summary judgment with respect to this cause of action is

appropriate.

II.  Plaintiff’s Seventh ‘Causé'_-(.)f Aceiu'n, id:entified as “Bad Faith and Unfair
Dealings‘au(.l/‘olr Accelupénied by Frauduleut Action, Conspiracy to
Defraud” | i E
While unclear from the pleadmgs in the hght most favorable to the Plaintiff, her
pleadings could raise causes of actlon for ( 1) bad falth (2) breach of duty of good faith and fair
dealing; or (3). breach of contract.qecompanies' by‘ a fraudulent act; or (4) civil conspiracy. In
South Carolina, the tort action for, bad faith has c;nly beenprecolgnized in the context of an and
insured-insurer relationship, Wh-ieh 1s pot pres‘ent or even alleged. See Tyger River Pine Co. v.
Maryland Cgsualty Co., 170 S.C. 286, 170 SEZd 3l46 (1933-).‘ Similur]y, eauses of action for
both breach of duty of good ‘fait.hund' fau d’euling and bi:each of contrac't accompanied by a
contract require, at the Vely lea‘st‘,.the sh.'cv)\;vi’ng of a contractual relationiship, which is also not
present here or even alleged.. RoTec Servs.,r ]uc. v Encompass Servs., Inc., 359 S.C. 467, 473,
597 S.E.2d 881, 884 (Ct. App. 2004); see also Hurper v. Etheridge, 290 S.C. 112, 348 S.E.2d
374 (1986). C - |
On the other hand, a civil e01is_pjruey consi’Sts Of three elel‘nents: (1) a combination of two
or more persons; (2) for the:ﬁpur‘pose'eu fujU1;i-ng the plaintiff, (3) whiel1 cause him special
damage. Charles v. Texas Co., 192-S.C. 82 5 S E.2d 464 (1939) “[TJo be actionable, therefore,
a conspiracy’s primary purpose O_I"ObJCCt must-be to injure the_plamtlff.” Lee v. Chesterfield
General Hosp., Inc., 289 S C.6, 10 344 S.E.2d 379,382 (Ct. App 1986) (emphasis added). The

South Carolina Court of Appeals held “[1]f a pla1nt1ff merely repeats the damages from another

—~—
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claim instead of speciﬁcahy 1‘i‘s‘_ti.vng:dam‘e1ges as part of their icivil conspiracy claim, their
conspiracy claim should be disnﬁséed:.” Haclhhorl’h v Greywood at Haihmett, LLC, 385 S.C.
110, 117, 682 S.E.2d 871, 875 (Ct. App. 2009). o

Similarly, to suppoft Pl'eli:rit'ift’}si e'lz{im, she c}aims Defendant David Collins perpetuated
fraud on the court and, as a resuh, her by concealing documents and making fraudulent .
misrepresentations concernin g._whether fco-llDefendants Sfephen Dudek ahd Doreen Cross had
been able to obtain ﬁnahcihg.'A.s.shming‘. al'gﬁenci‘i) that these mereallevgations were sufficient to
satisfy the first two elemehts of eivil e‘(‘)ns'piraey',-"l.)laintiff has not made a‘.showing, or even
alleged, special damages,"Which ivs‘,ian. es,'éentialelehlent for a cause of action for civil conspiracy.
In fact, Plaintiff] in her depbsitidn,iadhittéd that all'of the causes action, tegether, support her
claim for damages and that if he civil conspiracy cla-imvwere dismi’ssed,' the damages sought
would not change. PItf’ s}Depo‘.,v_p:gs'.‘..298-99, o

III.  Plaintiff’s Severiteeth ‘Cause of Acti'on., identified as “‘Intentional Infliction of

| Emotionalv Disfress” | o

To recover for a ekl'eiimiof mtennonal inﬂictioh of emotional distress, plaintiff must show
extreme and outrageous conduct>whi"ch infenfierialiy or recklessly eéuses se\‘/ere emotional distress
to another. Ford v. Hutson,276 S.C. 157,276 S.E.2d 776 (1981). The conduct complained of must
be “so ‘extreme and outrageous’i es tp‘.e):(ceed all possiblebounds of decency and must be 1;egarded
as atrocious, and utterly intolerab'le.in e civilized society"’ Gattishn V. S C. State College, 318 S.C.

148, 151, 458 S.E.2d 414 416 (Ct App ]995) The questlon of Whether the conduct arose to the

level of “extreme and outr agous 1s a questlon ot law reserved for the court. Todd v. S.C. Farm -

Bureau Mut. Ins. Co., 283 S. C 155, 321 SE.2d 602 (Ct App 1984)

Plaintiff fails to raise a genume issue of material fact as to each essential element of this
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claim. First, dishonesty, es‘pecieﬂy w1thout the existence of any special relationship, cannot rise to
the level of “extreme and outrageous” conduct. Negt, and most ilnportantly, Plaintiff has also failed
to raise a genuine issue of materi;al feCt ets te,whether her “emotional distress” is sufficiently severe.
See Hansson, 374 S.C. at 358,‘ 6>50 S.‘E;2‘d~ at '72“(“[ijt is fof the court to determine whether on the
evidence severe emotional distfess_cah be_feuﬁc.lv.’. 7). Iesfead, Plaiﬁtiff has relied solely on mere
bald assertions of distress,,",pr-'C.)Vi_di‘ng‘ hef.eyen‘ a mere scintilla of evidence from a third-party
witness or any other corroborating .evide.nce to show severe emetienal distress. Id. (“[t]o permit a
plaintiff to legitimately state a eaiuse ef aetien by simply‘ alleging, “I suffered emotional distress”
would be irreconciliable with thlS ECoeft’e develepment ef the law in this area.”). In particular,
Plaintiff attempt to establish emo.tion’egll eiistfess ‘-or‘l her fes,timony that she discussed stress-related
symptoms with both a gyneco‘lo.g.ist‘ andl an e_ye docter, aqd that she was prescribed medication for
ulcers roughly twelve yerafe .ago;‘Wel-l be"foAre.'the»conduct' complained of in this litigation. For these
reasons, Defendants’ Motion for Summary fUdglnent as to Plaineiff.;’s cause of action for
Intentional Infliction of 'E'metio.rial'Di‘stress is granted. -

Iv. i’laintist Eighteen‘th (;,au‘se‘ ef Action,videntified as “Tortious Interfernce

with Existing Contréefu'al'Rela;ions” ] |

To recover under e cause of ectien' fer tertious interference with an existing contract are
(1) a contract; (2) knowledge of .the contract by >t‘he toftfeasor; 3) intentionel procurement by the
tortfeasor of the contract’s breach; (4)'al')'sen‘ee Vo"f justiﬁeétion; and (5-) res‘ulti‘ng damages. Vortex
Sports & Entm’t, Inc. v. Ware, 378 8.C. '197;_2_05, 662 S.E.2d 444, 449 (Ct. App. 2008).
“Generally, there can be no finding of ineentior‘lal interference with prospective contractual
relations if there is no evi-deneer te suggeet an.y purpose 01 motive by the .defeledant other than the

proper pursuit of its own contractual fi.ghts with a third party.” Edelco, Inc. v. Charleston County
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School Dist., 372 S.C. 470, 642 S‘;E.2d 726 (2007) (quoting Southern Contracting, Inc. v. H.C.

Brown Constr. Co., 317 S.C. 95‘, 1012:, 450 SE2d 602, 606 (Ct. App. 1994). Lastly, and rather
obvious, “where there is no‘brel:étch‘ of cb,ﬂtréct fhere caﬁ be no reéovery.” Id.

Plaintiff has failed to seﬂtAfolrv'th ev{aenpe to ‘make a showing to establish any of these
elements, which are essential to P]aintifﬁ s case. As discussed above, while Plaintiff had a
contract, her contract was gontiﬁgerit upvo_'r:1 the termination of the Dudek and Cross contract.
Since Speciﬁc performance ?va’s 6rde’réd on the Dudék -and Cross contract, Plaintiff’s contract
was not enforceable and thus could not‘_héve'bee;il_, and Wwas nof, breached. Thus, Defendants’
Motion for Summary Jud:gme‘nAt' aé‘td Plai-ntiff’s cause of action for Tortious Interference with
Existing Contractual Relations is gi'anteél. -

" CONCLUSION

Based on the aforémenﬁonéd rkeaASOns, the Court hereby GRANTS Defendant’s Motion to

Dismiss, which was treated as a Motion for Summary Judgment, as to all remaining causes of

action.

IT IS HEREBY ORDERED.

- The Honorable Maite Murphy

, 2018.

[ELECTRONIC SIGNATURE PAGE TO FOLLOW]
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