_ IN THE COURT OF COMMON PLEAS
" FOR THE FIRST JUDICIAL CIRCUIT
“Civil Action No. 2016-CP-18-01706

STATE OF SOUTH CAROLINA "

COUNTY OF DORCHESTER |~ .*.

Molly Morphew

ORDER GRANTING
- DEFENDANTS STEPHEN DUDEK,
* DOREEN CROSS, SUSAN NICHOLSON,
- . MICHAEL SCARAFILE AND
- CAROLINA ONE REAL ESTATE’S
o ,MOTI‘O'N FORiSUMMARY- JUDGMENT

Plaintiff,

(

VS.

) chmzma |
-§C Ccurt of Appea!s

Stephen Dudek, Doreen Cross E)avrd
Collins, Allison Williams, First Federal
Michael Scarafile, Susan Nicholson, *
Carolina One Real Estate, Carrie Boyer
Wooddy Law Firm, -

Defendantsl.f‘

This matter is before the 'court on the' : M’oti’on for rsummary Jud‘gment o.f Defendants
Stephen Dudek, Doreen Cross Susan Nrcholson Mrchale Scaraﬁle and Carolina One Real Estate.
For the reasons set forth herem the Court GRANTS Defendants Motion for Summary Judgment.

RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

Accordin g to Plarnt1ff the present 11t1 gatlon arlses out of fraud perpetuated by the
Defendants, all of whom- were 1nvot"\'/e,d in s_orne)y\'zay in a prior real estate transaction. In 2012,
Defendants Stephen Dudek and DoreenCross hada .realz ':es'tate contract _for property located in
Summerville, South Car,ollina:. Shortly after,Plamtrff e_ntered‘ into a oaclc-up sales contract with
the sellers for the same piece of property ‘ ‘Defendgnfs‘woo‘ddy Law Firm and Carrie Boyer, a
paralegal at Wooddy Law an,performedreal estate closmg servli'ces for Defendants Dudek and
Cross. Defendant CarohnaOneRealEstate Wasthe r'eail"»estate agent for Defendants Dudek and

Cross, and Defendants Michael 'Scaraﬁlef‘ar;id‘ Susan ‘Nicholsoné‘as’ employees of Carolina One
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Real Estate, performed similar a’cti‘v-iti'es.v Likewise, Defendant David Collins was employed as
the attorney for Defendants Dudek and Cross to perform certain legal functions related to the
purchase of the property. Lastly, Defend'ant's First Federat and Allison Williams, a lender officer
employed by First Federal, .acted_ .as the lertdet for Defendants Dudek and Cross.

Plaintiff previously sought .eri‘f(')rcement of the contract for thev purchase of the property
located in Summerville, SC'._.The .H'ottorable Jameé E. Chellis, Mastel‘;in-Equity, Dorchester
County, issued an order ﬁndji'n)‘g:tlnl‘at“v\{(hivle Plaitltiff had an enforceable contract, it was
conditional on the termination of Defendants .Dutlek and Cross’s contract and ordering specific
performance of Defendants ‘Dtlciek and Cross"s contract. Plaintiff cot11menced this litigation on
September 8, 2016, alleging thét shorty before and during trial, all of the Defendants perpetrated
fraud on both her and the court by. 1t1aking freudulent misrepresentations and failing to disclose
material facts. |

In January of 2017, the Horior‘e‘lbleljeadra J effersen tiismissed sevetal of Plaintiff’s
claims pursuant to Rule 12(b)(6’)§"SCRCPj. The following claim rematns pending as to
Detfendants Stephen Dudek 'an.ct _:Dereenlél“-oss: ‘Plaintift’s Seventeenth Cause of Action,
identified as “Intentional Inﬂictiotl of -éxttottonal Distress.” As to Defendants Susan Nicholson,
Michael Scarafile, and Carolina O:ne»‘Re;avli E'etate, the'fotlowing claims remain pending: (1)
Plaintiff’s First Cause of Aetien,, id,ehtifted as “F raud, Extrinsic Fraud, and Fraud on the Court;”
(2) Plaintiff’s Seventh Cause of Aetiqn, identified as “Bad Faith and Unfair Dealings and/or

Accompanied by Fraudulent Action, "Conspitacy to Defraud;” (3) Plaintiff’s Seventeeth Cause of

Action, identified as “Intentionat'Inﬂiction-of Emotional Distress;” and (4) Plaintiff’s Eighteenth |

Cause of Action, identified as “Tortious Interfernce with Existing Contractual Relations.”
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f ."STAN_I:)‘AVRD OF REVIEW

Rule 56 of the South. Caroli.ng. Rules of Civil Prdcedure provides that summary judgment
is warranted when “the pleadings? .cleposi't'ions,-ahswers to interrogatories, and admissions on file,
together with afﬁdivaits,\.if,’ény; sho‘.‘\&. there 'i.s.no genuine issue as to any material fact and that
the moving party is entitled to judgmei.lt' éé a matter of law.” Rule 56, SCRCP. Furthemore, when
an party moves for summary judgment, an adverse party.is ﬁot allowed to simply rest upn the
allegations of his pleadingvs‘ and, inls‘t_c;a‘d, “must set forth specific facts showing that there is a
genuine issue for trial.” Rule 59(6),A'SCRCP. “[O]n a defendant’s 1ﬁotion for summary judgment
such as the one at issue here, a éour; .cannot' properly deny the motion after only finding that
genuine issue of material féé‘; exists as to' (.mel element of the plaintiff’s claim; rather, under
Baughman, the court must determine that a genuine issue of material fact exists for each
essential élement of the plaintiff’s clairﬁ. ﬁ&nsson v. Scalise Buz’lders of South Carolina, 374
S.C. 352,358,650 S.E.2d 68, 71 (2007) (emphasis added).

ANALYSIS
I.  Plaintiff’s First Ca‘uSe of Action, identied as “Frauﬂ, Extrinsic Fraud, and
Fraud on the Court,’-’

Under South Carolina law, fraud on the court has been defined as “the species of fraud
which does, or attempts to.‘_s.ubvert_' _tﬁe int_égrity of the Court itself, or is a fraud perpétrated by
officers of the court so that judicial ‘m_achi‘ner.y cannot pei‘form in the usual manner its impartial
task of adjuding cases that are preseﬁted for e'tdju'dication.” Chewning v. Ford Motor Co., 354
S.C.72,78,579 S.E.2d 6015, 608’(2603) (quoting Evans v. Gunter, 294 S.C. 525, 529, 366
S.E.2d 44, 46 (Ct. App. 1998)). Ho.werver, to prevail on a theory of fraud on the court, one must

allege extrinsic fraud, meaning “fraud that induces a person not to present a case or deprives a
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' person of the opportunrty to. be heard ” Hzllon Head Clr ofSouth Caro]tna v. Pub. Serv. Comm
294 S8.C. 9,11, 362 S. E2d 176 177 (1987) 8
Noting the high thr eshoid for estabhshmg traud on the court the Supreme Court noted
[g]enerally speakmg, only: the most eéregrous mlsconduct such as. brlbery ofa Judge or
members of the jury, or t‘abrfrcatron:ofﬁreyldence:by “avpa’rtyhm w’hrch an attorney is implicated will
constitute fraud on the court. Lessegreglous conduct such'asxnondisclosure to the court of facts
* allegedly pertinent to the matter bef01e 1t W111 not ordrnarrly rise to the level of fraud on the

court.” Chews ning, 354 S. C at 78 79 579 S E 2d at 608 Lastly, successtully pleading fraud upon

the court requires a showmg of mtent; In fact the Supreme Court held when there is no intent to

deceive, the fact that mlsrepresentatlons vuere made to. a court 1s not of itself sufﬁcrent basis for
setting aside a judgment for ‘fraud on the court’ ” Id (quotmg US v. Buck, 281 F.3d 1336, 1342
(10th Cir. 2002)). Speakmg d1rectly on the issue at hand the Supreme Court held that the charge
of perjury or false swearmg on the palt of a party or hts wrtnesses ‘s a species of intrinsic, not
extrinsic, fraud,” and affords no grounds for eqmtable 1nterference with-a Judgment Corley V.
Centennial Const. Co. 247 S.C. 179 189 146 S E 2d 609 614 (1966) | :
Plaintiff, both i in her pleadtn:g‘s: and her deposmon clanns that Defendants Susan .
Nicholson, Michael Scaratrle, and'Carohna Qne.Real Estate.commrtted fraud .on the court by
falsely testifying and farling_ to drsclosepertment documents in the previous trial. As explained
above, the Supreme Court heldthatnondrsclosure oflmaterial facts, and even .perj.ury, amounst
only to intrinsic, not extrinsic; traudThrs 1s especrally true‘consrderi”ng.that the documents -
Plaintiff alleges were concealedweremfact, prov1dedto her.attorney vshortly before a previ.ous
trial. PItf. Depo. p. 80, Ins. 1-23F orthesereasons,Plalntrff has been_:unable to create a genuine

issue of material fact with resp_ect_to'dthe, 'essentialfe]em_ents of fraud on th_e'-co'urt and, thus,
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sumlpary judgment with respect to this cause of action is appropriate.
II.  Plaintiff’s Sevgnth Cauge of Acvti'on,'ident.ified as “Bad Faith and Unfair
Dealings and/(;r Ac,c(_)_mpahied'b'y Fraudulent Action, Conspiracy to
Defraud” B | |

While unclear fro'm‘the plea_di‘ngs, in the ]‘i‘ghthdst favorable. to fhe Plaintiff, her
pleadings could raise causes of action for (1) bad faith; (2) breach of duty of good faith and fair
dealing; or (3) breach of contract a0001npapies by é fraudulent act; or (4) civil conspiracy. In
South Carolina, the tort a&ion for b‘an faith has only been recognized in the context of an and
insured-insurer relationship, which is not présént ot even alleged. See T: ygeflRivel' Pine Co. v.
Maryland Casualty Co., 1,7:0 S.C. 286;--1-70 S.E.2d:34l6‘('1933)r. Similarly, causeé pf action for
both breach of duty of gopd faith apd fair dealin,g'and.breach of contract accompanied by a
contract require, at the very lpast, the showing of a contractual relaﬁonship between the parties,
which is also not present here or even‘al'lre'ged. RoTec Servs., Inc. v. Encompass Servs., Inc., 359
S.C. 467,473, 597 S.E.2d1881,‘v_88.4.(Ct. App 2004); see also Harper v. Etheridge, 290 5.C. 112,
348 S.E.2d 374 (1986). - | |

On the otheij hand;ﬂg cw1l cphlspi.racl:y consists of three eleménts: (1) a combination of two
or more persons; (2) for the plblrpotse‘:‘on injl.llring tﬁe ‘pla{ﬂtiff, (3) which cause him special
damage. Charles v. Texas Co., 192 S.C. 82, 5 S.E.2d 464 (1939). “[T]o be actionable, therefore,
a conspiracy’s primary pu.rposewor object must be to injure thg plaintift.” Lee v. Chesterfield
General Hosp., Inc., 289 S.C. 6, 10'_344 S.E.2Id 379; 382 (Ct. App. 1986) (emphasis added). Thé
South Carolina Court of Appe,als,held “li]fa pl;iintiff ‘merely repeats the damages from another
claim instead of speciﬁcél& listingi'"cli'a1négevs’as part of their civil conspiracy claim, their

conspiracy claim should be d‘ismi'ss'ed."»’ Hackworth v. Greywood at Hammett, LLC, 385 S.C.
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110,117, 682 S.E.2d 871, 875. (Ct. 'App,"éu()09). -

Similarly, to support Plain'tiff"‘-s él;lifn, sh.é»'clnaiyms Defendants perpduated fraud on the
court and, as a result, her by concealing décum@nts and makiﬁg fraudulent misrepresentations
concerning whether cAo-Defendénts' S_t_ephenuDude'k and Doreen Cross had been _able to obtain
financing. Assuming argu;andb thatl‘thé.se.‘ rﬁéré éllegationé.were -su’fﬁcient‘to satisfy the first two
elements of civil conspilgac':y; Plaintiff ‘hais not mﬁde a shoWi_ng, or even alleged, special damages,
which is an essential element for a éaﬁse' of action for civil consﬁiracy. In fact, Plaintiff, in her
deposition, admitted that a]l of the é;;’lisé:s:,~l.ei§:ti6n, t_ogethér, support hel; claim for damages and
that if he civil conspiracy ciéim Wéfe disﬁ;i'ésed, the daméges sought would not change. Pltf’s
Depo., pgs. 298-99,

. Plaintifffs,,’Seven't.(':;ethC#géé Qf Aétion, identified as “Intentional Infliction of

Emotional Dis.tre.s_s"’_ |

To recover for a claim of i'ntentil'o_nal infliction of em_dtional} distress, plaintiff must show
extreme and outrageous ‘cbbn.duct"w‘h‘iéh 'ilntel:]tionalvly or feckless_ly causes severe emotional
distress to another. Ford V. Hut&oﬁ;'276 SC 1 57, 276 S.E..Zd '_776 (1981). The conduct
complained of must be “so ‘extreme a_nd:o‘u.tr‘agéous’ as td_'egceed all possible bounds of decency
and must be regarded as atr'é)cious?.éﬁd ﬁtte;jl'y in‘;dleréble in a civilized society.” Gattison v. S. C
State College, 318 S.C. 148, 15'1', '458"'S;E.2d 414,416 (Ct. App. 1995) The question of whether
the conduct arose to the level of “éxtrellné and outrag(;us is a quesﬁoﬁ of l;aw r'eserved for the
court. Todd v. S.C. Farm Bﬁreau Mut. InsCo 283 S.C. 155,321 S.E.2d 6Q2 (Ct. App. 1984).

Plaintiff fails to raise a genu’irié fssué of h:laterial fact as to each essential element of this
claim. First, dishonesty, especially Withbpt’ the existence 6f any special relationship, cannot rise

to the level of “extreme and outrageous” conduct. Next, and most importantly, Plaintiff has also
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failed to raise a genuine 1ssueof in'éteriaﬂ fagt'as to whefhér» her “emotional distress™ is -
sufficiently severe. See Hansson, 374 S.C. at 358, ‘650 S‘.E.2d at 72 (“[i]t is for the court to
determine whether on the @V'idei]’ce sevéije érﬁoﬁbnal distfess can be found . . .”). Instead,
Plaintiff has relied solely. o‘n.ﬁqel:'_é"baAld ass.e"r‘tior-ls of distress, providing not even a mere scintilla
of evidence from a third-party Wi.t-rl'eés or arvl}};'othgrl corroborating eyidence to show severe
emotional distress. Id. (“[t]_Q ‘Apefr.n”;it a plamtlff to légitilnately stéte a c.ause of action by simply
alleging, “I suffered emotioﬁal distress” Wouid be ifreconciiiable with this Court’s development
of the law in this area.”). In par‘t‘ic‘ular,'Plaihtiff attem'pt_ to establish emotional distress on her
testimony that she discusséd‘ st1f¢ss-felated.éymptoms with both a gyﬁecologist and an eye doctor,
and that she was prescribed medichtion f;)r uljégrs_rdughly fw_elve yerars ago, well before the
conduct complained of in this litigatioﬁ. For these 1'ea501;s, Defendants” Motion for Summary
Judgment as to Plaintiff’s cause of a?:tion for .Intentional- Infliction of Emotional Distress is .
granted.

IV. . Plaintiff’s Eigilteenth Cau_éé of Action,“iden'tified as “Tortious Interfernce

with Existing Cdntragtu;‘ll-Rglations” /

To recover under a cause of acﬁoq’ f.'or. rt(;rtiOl‘lS intéfferénce W'ith‘a‘n eXisting contract are
(1) a contract; (2) knowledg'er of the,éonjtréét by the tortféaSoﬂ (3) intentional procurement by the
tortfeasor'of the contract’s bfeabh; (4.)}'ab'sé:'n.<':‘e‘of justiﬁqatibn; and (5) resulting damages. Vortex
Sports & Entm’t, Inc. v. vWare, 378 S.CA.' 1971. 205;662 S.E.2d 444, 449 (Ct. App. 2008).
Intentional procurement réquires that-thg inter‘fere.hce Be fér an imprbper purpose or by improper
methods, so “[g]enerally, tﬁére :ca_rll'. be no ﬁnding of illténtiéhal interference with prospective’
contractual relations if there is no evidence to su‘.ggest any purpose or motive by the defendant

other than the proper pursuit.of its own contractual rights with a third party.” Edelco, Inc. v.
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Charleston County School Dist:, 372':.S.l‘C..470, 642 S.E;2‘d 726 (2007) (qﬁoting Southern
Contracting, Inc. v. H.C. Brown C0h§tr. _Co.,'317'S.C. 95,102,450 S.E.2d -602, 606 (Ct. App.
1994). Lastly, and rather obvious, “-‘Whe_re there is not breach of contract there can be no
recovery.” Id.

Plaintiff has failed '.co set 'for"_th-'e‘:vi'deﬁéé. to niake a showing to establish any of these
elements, which are essential to Pla'intiﬂ’ s case. As discussed above, while Plaintiff had a
contract, her contract was cOntingeﬁt @pdn’vthejt.eljminati(')n of the Dudek and Cross contract.
Since specific performance was ordered on the ljﬁ'dek and Cross contract, Piaintiff’ s contract
was not enforceable and thgs‘ éoul'd not have beeﬁ breached.hDespite.all of this, Plaintiff has also
failed to show a genuine iésue of ﬁlateriai faCF with respect to the final three elements, since
Defendants Susan Nicholson, Mighéei Scarafile, .an.d Carolina Qne Real Estate are in the
business of providing real-estate-rel‘ated.s’er.vice‘s, a\nd ﬁoﬁe of theirz c’ondﬁct extended beyond
ordinary business practices. Thu‘s','[_):e.fendants-’ Motion for Summary Judgment as to Plaintiff’s
cause of action for Tortious Interference With .EXisting C§ntréc‘;ual Relations is granted.

CONCLﬁSION

Based on the aforementioned reasons, the Court hereby GRANTS Defendants® Motion

for Summary Judgment as to all remaining causes of action.

IT IS HEREBY ORDERED.

The Honorable Maite Murphy

, 2018.
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