STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER
Molly Morphew

Plaintiff,

VS.

Stephen Dudek, Doreen Cross, Da\'/:ic'l ‘_

Collins, Allison Williams, First Federal,

Michael Scarafile, Susan Nicholson;-

Carolina One Real Estate, Came Boyel e

- Wooddy Law Firm,

Defendants.

This matter is before the'_cqur-t on the Motion for Summary Judgment of Defendants Allison

IN THE COURT OF COMMON PLEAS

FOR THE FIRST JUDICIAL CIRCUIT
Civil Action No. 2016-CP-18-01706

ORDER GRANTING
DEFENDANTS ALLISON WILLIAMS
- AND FIRST FEDERAL’S MOTION
'FOR SUMMARY JUDGMENT

DEC 12 2018
SC Court of Appeals

Williams. and First Federal. For the reasons sét forth herein, the Court GRANTS Defendants’

Motion for Summary Judgment.-

RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

According to Plaintiff, the plesent lltlgatlon arises out of fraud perpetuated by the

Defendants, all of whom were involved in some Way in a prior real estate transaction. In 2012,

Defendants Stephen Dudek and Doreen Cross had a real estate contract for property located in

Summerville, South Carolina. Shortly after, Plaintiff entered into a back-up sales contract with

the sellers for the same piece of prop‘erty. Defendants Wooddy' Law-Firm and Carrie Boyer, a

paralegal at Wooddy Law Firm, _performéd real estate closing services for Defendants Dudek and

Cross. Defendant Carolina One Real Estate was the real estate agent for Defendants Dudek and

Cross, and Defendants Mi@:hae} Scarafile and Susan Nicholson, as employees of Carolina One

Real Estate, performed sim:i_lat.' actii;iti‘es.'-Likéwise, Defendant David Collins was employed as
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the attorney for Defendants Dudék""éhd Cross to perform certain legal functions related to the
purchase of the property. Las‘tlvy,D.fefé‘ndah.ts’ First Federal and Allison Williams, a lender officer
employed by First Federal, acted as the lender for Defendants.

Plaintiff previously sought ehfoi-éemcnt of the contract fof the purchase of the property
located in Summerville, SC. 'Tflle Hén'orable James E. Chellis, Master-in-Eciuity, Dorchester
County, issued an order ﬁn)dingth‘at whlle lsvllaint‘iff had an enforceable contréét, it was
conditional on the terminaidon of fbefen:(.i‘aﬁté‘.Du.dek and Cross’s contract and ordering specific
performance of Defendants Dudék‘and. Crosé"s contract. Plaintiff commenced this litigation on
September 8, 2016, alleging thaf él_l(l‘)rt.ljnbe‘fore and during trial, all of the Defendants perpetrated
fraud on both her and thé céﬁft by r‘ﬁtakiﬁg: fraudulent misi'epresentatians and failing to disclose
material facts.

In January of 2017, tiqe. Héﬁoi‘éblc; Deadra Jefferson dismissed several of Plaintiff’s
claims pursuant to Rule 12(5)(6-)3'S.CRC'P.AAS‘ to. Defendants Allison Williams and First Federal,
the following claims remain pendiﬁg: (D Plaintiﬂ" s First Cause of Actioﬁ, identified as “Fraud,

- Extrinsic Fraud, and Fraud A().n.‘.'thnc_.CjC)lﬁrt;”‘(.Zj Plain_tiff‘s Seyenth Caﬁse of Action, identiﬁed as
“Bad Faith and Unfair Dealilligsianrc‘i_'/.(v)r‘ «A.écbmpariliecjl b'thraudulent Action, Conspiracy to
Defraud;” (3) Plaintiff’s Seventeeth '(ééﬁse of Action, identified as “Intentional Infliction of
Emotional Distress;” and (4)- PllainAtif-f'ﬂ s Eighteenth Cause of Action, identified as “Tortious
Interfernce with Exisﬁng Contractﬁal Relatibns.’-"

STANbARD OF REVIEW

Rule 56 of the South Carolma Ruiés of Civil Procedure provides that summary judgment
is warranted when “the pleadings,- depqsitions, answers to interrogatories, and admissions on file,

together with affidivaits, if any; show there is no genuine issue as to any material fact and that
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the moving party is entrtled to Judgment as a'matter of laV\r ” Rule 56 SCRCP Furthemore, when
an party moves for sumrnary Judgment an adverse part;lll is not allowed to srmply rest upn the
allegations of his pleadings and 1nstead‘ must set forth specrﬁ‘c facts showing that there is a
genuine issue for t1 1al v Rule 59(e) SCRCP [O.]n a defendant s motion for summary judgment
such as the one at issue here ‘a court cannot properly ~deny the motion after only finding that
‘genulne issue of material fact ex1sts as ;tO}glle element _of the plaintiffs claim; rather, under
Baughman, the eourt must determrnethat Va,gerlurne issue of rnaterial fact exists for each
essentral element of the plalntrff’ s clarnr Hdnsson V. Scaltse Buzlders of South Carolina, 374
S.C. 352, 358, 650 S.E.2d 68 71 (2007) (emphasrs added)
ANALYSIS
| Plamtlff’s Flrst Cauvse‘of Actlon, ldentled as “Fraud Extrmsnc Fraud, and
Fraud on the Cour_t”’h_ :.5: R |

Under South ‘Car(')lli’na'ta\til "ﬁf“aud"';on.the cour-t has been defined as “the species of fraud
which does, or attempts to subvert the‘ 1ntegr1t$f of the Court 1tself or is a fraud perpetrated by
officers of the court so that ]udrclal machrnery cannot perform in the usual manner its impartial
task of adjuding cases that are presented for adjudrcatron ? Chewnzng v. Ford Mofor Co., 354
S.C.72,78,579 S.E. 2d 605, 608 (2003) (quotmg Evans v: Gunter 294 S C. 525,529, 366
‘S.E.2d 44, 46 (Ct. App 1998)) However to preva11 ona theory of fraud on-the court, one must
allege extrinsic fraud, meanmg “fraud that 1nduces a person not to present a case or deprives a
person of the opportunity to be heard > Hz]lon Head Ctr 0}‘ South Caro]ma v. Pub. Serv. Comm.,
294S.C. 9, 11, 362SE2d176 177(1987) | B |

Noting the high threshold for establlshrné fr aud on the coult ‘the Supreme Court noted

“[g]enerally speakmg, only the most egregrous mrsconduct such as. b11be1y ofa }udge or
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members of the jury, or fabrication of evidence by a party in which anéttomeyvis implicated will
constitute fraud on the co_urt, Léss eg"r'egiops conduct, such as nondisclosure to the éourt of facts
allegedly pertinent to the mattér beforé it, will not 01'dinari]y rise to the level of fraud on the

- court.” Chewning, 354 S.C. at 78-79, 579 S.E.Zd‘ at 608. Lastly, successfully pleading fraud upon
the court requires a showing of inté‘nf. In fact, the Supréme Court held “when there is no intent to
deceive, the fact that misrepreséntatibﬁs were made to a court is not of itself sufficient basis for
setting aside a judgment for ‘fraud on the"court’.” Id. (quoting U.S. v. Buck, 281 F.3d 1336, 1342
(10th Cir. 2002)). Speaking _diréctly on thé issue at hand, the Supreme Court held that the charge
of perjury or false swearing on the part of a party or his witnesses “is a species of intrinsic, not
extrinsic, fraud,” and affords no 'gl‘oundé f;)r equifable ifitérference with a judgment. Corley v.
Centennial Const. Co., 247 S.C. 179, 18'9, 146 S.E.Zd 609, 614 (1966).

Plaintift, both in her pleadings gmd her deposition; claims that Defendants Allison
Williams and First Federal clom'm.itted‘fraudron thé court by faléely téstifyiﬁg and failing to
disclose pertinent documenté m a pr‘é'vious trial. As exp]»yained above, the Supreme Court held
that nondisclosure of material facts, and even péfjuly, améunst lorllly to i‘11t1'ihsic, not extrinsic,
fraud. This is especially tfuc cohsidefi11g.thaf the.documents Plaintiff alleges were concealed
were, in fact, provided to her attérney sh"01.'tly before a previous trial.. Pltf. Depo. p. 80, Ins. 1-23.
For these reasons, Plaintiff has been llz.mable'to create a genuine issue. of material fact with respect
to the essential elements of fréud on the court apd, thus, summary judgment with respect to this
cause of action is appropriate. |

II.  Plaintiff’s Seventh Cause of 'Ac.tion, identified as “Bad Faith and Unfair
Dealings aﬁd/or A_c.‘c'(.)mpanied.by Fraudulent Action, Conspiracy to

Defraud” ‘
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While unclear from the pleadings, in the li ght most favorable to the'Plaintiff, her

pleadings could raise causes of action for (1) bad faith; (2) breach of Vduty of good faith and fair

dealing; or (3) breach of co'ntréct accompanies by a fre}tudulent‘act; or (4) civil conspiracy. In
South Carolina, the tort action for bad f}aithhas dnly been recognizéd in the context of an and
insured-insurer relationship, which is~not presenf or eveﬁ alleged. See Tyger River Pine Co. v.
Maryland Casualty Co., 170 SC 286, 1".70 S’.E.2d 346 (1933). Similarly, causes of action for
both breach of duty of good faith aﬁd fair deéling and breaéh of contract.accompanied by a
contract require, at the Very least, the shéwin'g ofa contractuai relationship,; which is also not
present here or even alleged. RoTec Servs., Inc. v. Encémpass Servs., Inc., 359 S.C. 467, 473,
597 S.E.2d 881, 884 (Ct. App. 2004); see also Harper v. Elhefidge, 290 S.C. 112,348 S.E.2d
374 (1986). .

On the other hand, a civil consbifacy consists of three elements: (1) a combination of two
or ‘more persons; (2) for the purpose on 'injuring ‘t:he plaintiff, (3) which cause him special
damage. Charles v. Texas C'o. ,]92 SC 82_,’5 S.E..2d 464 (1939). “[T]o be aétionable, therefore,
a conspiracy’s primary purposé ér é_)_iject 11;uét be to injﬁre‘: the plaintift.” Lee v. Chesterfield
General Hosp., Inc., 289 SC6, 10 344'S.E.2d 379, 38'2'\(Ct. App. 1986) (émphasis added). The
South Carolina Court of Avp'peal‘s‘ held “[i—]fa Aplain'tiff merely repeats the damages from another
claim instead of 'speciﬁcally listiné ‘damages as part of their civil conspiracy claim, their
conspiracy claim should l.)edismi'sscd.’»’ Haé‘ku%orth 1./. Gréywood at Hammett, LLC, 385 S.C.
110,117, 682 S.E.2d 871., 875 (Ct. App. 2009). |

Similarly, to support Plaintiff’s claim, she claims Defendants perpetuated fraud on the
court and, as a result, herl by concéaling dqcuments and making fraudulent misrepresentations

concerning whether co-Defendants Stephén Dudek and Doreen Cross had been able to obtain
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financing. Assuming arguendo that these mere allegatrona were sufficient to satisfy the first two
elements of civil conspuacy, Plalntrff has nor hlade a showmg, or even alleged special damages,
which is an essential element for a ‘cause of. actlorl for civil corrsprracy In fact, Plaintiff, in her
deposition, admitted that all of the causes aetroh Atogether support her claim for damages and
that if he civil conspiracyvclaim‘\;fere .disrrrissed, the damages sought would not change. Pltf’s
Depo., pgs. 298-99, o |

I Plainriffs:. Sﬂever:rt:ee‘th- f(:'a,;rse"q'f 'Ac"tion, identified as “Intentional Infliction of

Emotional Dlstress” ‘l

To recover for a claim of ihrehtienali‘ i-nﬂ'icti‘onv of errrotional distress, plaintiff must show
extreme and outrageous condhct Wthh 1r1'rent10nally or recklessly causes severe emotlonal distress
to another. Ford v. Hutson 276 S, C 157 276 S E 2d 776 (198 1) The conduct complained of must
be “so ‘extreme and outrageous as to eXCeed all possrble‘ bounds of de_cency and must be regarded
as atrocious, and utterly 1nt01e1 ab.]ev m a ch1llzed so.01ety ” Gattison v. S.C. State College, 318 S.C.
148, 151, 458 S.E.2d 414, 416 (Ct App 1995) The questron of whether the conduct arose to the
level of “extreme and outragous 1s a questron of law reserved for the court. T odd v. S.C. Farm
Bureau Mut. Ins. Co., 283 S C 155 321 S E. 2d 602 (Ct App. 1984) |

Plamtlff fails to raise'a Genulrre 1ssue of materlal fact as to- -each essential element of this
claim. First, dishonesty, especrally Vrnthedt the exxstence of any specral relatronshrp, cannot rise to
the level of “extreme and outr‘ageous co.nduct Next, and most 1mp01tantly, Plaintiff has also failed
to raise a genuine issue of rrlaterlal fact asto whether her emotlonal drstress is sufficiently severe.
See Hansson, 374 S.C. at 358 650 S E 2d at.72 (“[1]‘[ is for the court to determme Whether on the
evidence severe emotiorial dlstressean. b.e foundv. ) Instead,-Plamtrft has relied solely on mere

bald assertions of distress, pr‘ovidihgrhot even a mere scintilla of evidence froma third-party
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witness or any other corroboratingvevi‘dencie' to_sthv seve;ré emotional distress. 7d. (“[t]o permit a
plaintiff to legitimately state a éau_se of actioh by Simply alleging, “I suffered emotional distress”
would be irreconciliable with thié Court:’s devélopment of the law in this area.’.’). In particular,
Plaintiff attempt to establish emotional distress 61} her féstimony that she discussed stress-related
symptoms with both a gynec‘olégist and an eye doctor; and that she was prescribed medication for
ulcers roughly twelve yerars ago,‘well before £hne'c0.nduct cbmplained of'in this litigation. For these
reasons, Defendants’ Mqtioh for .Sur‘nm‘ellry- Jﬁdglﬁent as £o Plaintiff’s cause of action for
Intentional Infliction of Eﬁlotional Distréés_ ié g;‘ahted. -

Iv. i‘ Plaintiff’s Eightéentl‘i'Czliu.se'.of Ac,tio;l,‘ identified as f‘Tortious Interfernce

with E;(istipgvCOnifééfﬁéllR_eiaﬁbns” |

To recover under a cﬁﬁs_e ’ofréct‘i;n‘.fv:ci)‘i'A,thtious intefference with an existing contract are
(1) a contract; (2) knowledge of the éogtré& By‘th.e"tOItfeasor; ‘(3) intentional procurement by the
tortfeasor of the contract’s breach; (4) ab"sence of justification; and (5) resulting damages. Vortex
Sports & Entm’t, Inc. v. Ware, 378 S.C.'197, 205, 662 S.E.2d 444, 449 (Ct. App. 2008).
Intentional procurement requires that 4th<»: intérference be fof an irhproper purpose or by improper
methods, so [g]enerally, thei‘e can be no finding of intentional interference with prospective
contractual relations if there is no eV'ide-:nCe to suggest any purpose or motive by the defendant
other than the proper pursuit of its own ,contractﬁal r‘ights--w.ith a third party.” Edelco, Inc. v.
Charleston County School Dz’st.{,’ 37..2‘"S.C.A 470, 642 S.E.2d 726 (2007) (quoting Southern
Contracting, Inc. v. H.C. Brown Constr 'Co'.,.3'17 S.C. ‘95,11‘02, 450 S.E.2d 602, 606 (Ct. App.
1994). Lastly, and rather obvious;“‘fwhgré .t}dle;re 1s no jbre'a:ch of contract there can be no
recovery.” Id. | " |

Plaintiff has failed to set forth-evidencef to make a','showirig to establish any of these
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elements, which afe essential t(‘)‘, Plamtlff’s caseAs .discusis%edv‘abAo‘\‘/ev, while Plaintiff had a
contract, her contract was -p{onjtipg-‘evrl_l;t upon the fei‘ﬁiiriétibin of kthle D{ldek aﬂd Cross contract.
Since specific }v)erformar.i'(v:cfaj wasordered on theDudek a‘r>1cv1lero~s‘s contract, Plaintiff’s contract
was not enforceable and tﬁus couldnot .Ha-lye.‘béeln,"én‘dv\‘yas nﬁot, Bfeéchéd. Despite all of this,
Plaintiff has also failed to-.»s'h'owi‘a' genume 1ssue ot 'm;d.‘v[elj{al fact ’\.Niith ;resplect to the final tlhree
elements, since Plaintiff hasfaﬂedto showanyconduct oﬁ behalf of ’the‘v Defendants Allison
Williams ‘and First Federal whAicrl‘] 1mpropelly .extAer‘lded_‘ l'J_‘e‘yon.d ofdinal‘y busililess practices. Thus,
Defendants’ Motion for Summary Judgmentas tol.vPvlaint‘iff’s (;ause of action ‘for. Tortious
Interference with Existing Contractual ;Rélat‘i:()néjis grar.lfed.v -
,_:CQNCLU81ON el
Based on the aforé"n.qden‘ttién?:ef;a;;gégéhé;_the,Court Heréby GRANTS Defendanté’ Motion’

for Summary Judgment as to all },emaining",c:éuses of aéti_dnﬁ

IT IS HEREBY ORDERED. =~~~

. The Honorable Maite Murphy

.2018.

[ELECTRONIC SIGNATURE PAGE TO FOLLOW]

90,1081 dD9L0Z#3SVD - SVI1d NOWWOD - ¥3LSIHOHOA - Nd €€:¢1 Sl AON 8L0Z - Q3114 ATIVOINOYLOT 3



Dorchester Common Pleas

Case Caption: Molly M Morphew AVSV'Stephen Dudek , defendant, et al
Case Number: 20]’6‘(.3.1)1801'70'6 . |

Type: Order/ Sulnfnary Judgment

. So Ordered

s/ Maite Murphy 2166

Electronically signed on 2018-11-15 11:39:10 . pagé'g of9

90,1081 dO91L0Z#3SYD - SY3Td NOWIWOD - d31SIHDOHOA - Nd €€:¢L G AON 810¢ - 314 ATIVIINOY13313



