STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Sumter County
William Jeffrey Young, Circuit Court Judge
George M. McFaddin, Jr., Circuit Court Judge .

STATE OF SOUTH CAROLINA,
RESPONDEN:R,E CEIVEH
V. DEC 11 2018
MICHAEL SPANN, SC Court of Appeals

APPELLANT.

APPELLATE CASE NO. 2015-002317

MOTION TO VACATE APPELLANT’S
CONVICTION AND SENTENCE
AND REMAND FOR A NEW TRIAL

Pursuant to Rule 240 of thé South Carolina Appellate Court Rules, undersigned counsel
requests an order vacating Appellant’s conviction and sentence and remanding the case for a new
trial. In support of this motion, Appellant provides this Court with an Order signed by the
Honorable George M. McFaddin, Jr., indicating the parties agreed the record could not be
reconstructed in a manner to permif meaningful appellate review. Judge McFaddin agreed with
the parties and signed an Order to this effect on November 28, 2018, recommending this Court
remand the case for a new trial. See Exhibit #1. |

A Sumter County grand jury indicted Appellant on December 30, 2009 for armed
robbery. The state, représented by Jason Corbett, Esquire, and John Meadors, Esquire, called the
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case to trial on November 14, 2012, before the Honorable William J. Young and a jury. John
Britton represented Appellant.! The jury returned a guilty verdict on the following day,
November 15, 2012. Judge Young sentenced Appellant to thirty years’ imprisonment, which
was placed under seal due to Appellant’s absence from his trial. The sentence was opened and
read on November 3, 2015, by the Honorable R. Knox McMahon. Ernest A. “Chip” Finney, III,
represented the state, and Appellant appeared pro se. During the imposition of the sentence,
Appellant expressc;d his confusion and dismay regarding the proceedinés. In response, the judge
appointed the public defender to represent Appellant. The public defender filed the notice of
appeal.

Upon of receipt of appointment to represent Appellant, the Office of Appellate Defense
requested trial transcripts. Undersigned counsel received a partial transcript. The available
partial trial transcript includes jury voir dire; however, it is incomplete as it contains numerous
indications that colloquiés between the judge and jurors were not audible. After jury selection,
the state moved to try Appellant in his absence. Uﬁon hearing the motion, the judge requested a
bench conference with counsel. That bench confereﬁce was not transcribed. The available
transcript does contain the testimony of a witness concerning the state’s motion to proceed to
trial in Appellant’s absence and the judge’s ruling on that motion. During a hearing on pre-trial
motions, trial counsel relayed information to the judge concerning a witness’s statement, but the
court reporter was unable to transcribe it because the recording was inaudible. There was
another bench conference that was not transcribed prior to a lunch break on the first day.
Immediately after the lunch break, a bench conference occurred that was also not transcribed.

According to the court reporter’s note, the opening statements were not audible and could not be

! John Britton passed away on August 3, 2016.
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transcribed. The transcript showed the state called Arthur McDaniel, Jr., as a witness. The
solicitor and the witness exchange pleasantries and no further testimony is transcribed.
Thereafter, the court reporter’s note indicates as follows: “The balance of the record in the within
matter cannot be produced as there is a defect in the hard drive.”

After receiving a partial transcript, Appellant moved for a new trial or, in the alternative,
remand for reconstruction. On October 11, 2016, this Court denied Appellant’s request for a
-new trial, but granted his request to remand for reconstruction. While this case Wa;s remanded
for reconstruction, the parties contacted a second court reporter who indicated she could produce
a portion of the transcript. Ultimately, this court reporter provided the testimony of two
witnesses, closing arguments, jury instructions, and verdict. Nevertheless, in addition to the
missing portions described above, other portions of the transcript remain missing and unable to
be produced.

Pursuant to this Court’s Order, undersigned counsel and the assistant solicitors began
discussions regarding the case. During those discussions, the assistant solicitors extended a plea
offer to Appellant. Appellant accepted the state’s plea offer. Based upon the ability of the
parties to resolve the matter with a guilty plea and the difficulty with reconstruction as expressed
in the accompanying order, the parties agreed the trial could not be reconstructed to perm%t
meaningful appellate review. Judge McFaddin agreed as well.

When a trial transcript has been lost or destroyed, the Court may vacate the conviction

and sentence and remand for a new trial if meaningful appellate review is not possible. See

Koon v. State, 358 S.C. 359, 367, 595 S.E.2d 456, 460 (2004); Whitehead v. State, 352 S.C. 215,

574 S.E.2d 200 (2002); Deaton v. Leath, 279 S.C. 82, 84, 302 S.E.2d 335, 336 (1983); China v.

Parrott, 251 S.C. 329, 162 S.E.2d 276 (1968); Dolive v. J.E.E. Developers, Inc., 308 S.C. 380,
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383, 418 S.E.2d 319, 321 (Ct. App. 1992); State v. Ladson, 373 S.C. 320, 325, 644 S.E.2d 271,

273-274 (Ct. App. 2007). In light of the court reporters’ inability to produce a full transcript of
Appellant’s trial, the acceptance of a guilty plea offer by Appellant as extended by the state, and
the parties’ agreement, along with the trial judge’s agreement, that the record cannot be
reconstructed in a way to permit meaningful appellate review, Appellant requests this Court
order a new trial in his case.

WHEREFORE, the undersigned counsel requests this Court set aside Appellant’s

conviction and sentence and remand for a new trial.

Respectfully submitted,

%Wéa/M

Susan B. Hackett
Appellate Defender

Attorney for Appellant

This 11th day of December, 2018.



STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Sumter County. R
W. Jeffrey Young, Circuit Court Judge ECEI"ED

George M. McFaddin, Jr., Circuit Court Judge
Sc OEC 11 201
Coy
tof Appeals

STATE OF SOUTH CAROL‘INA,
RESPONDENT,
V.
MICHAEL ANTWAN SPANN,
| APPELLANT.

APPELLATE CASE NO. 2015-002317

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the motion to vacate
Appellant’s conviction and sentence and remand for a new trial in the above referenced case has
been served upon opposing counsel, J. Benjamin Aplin, Esquire, at the Rembert Dennis Building,
1000 Assembly Street, Room 519, Columbia, SC 29201, W. Jason Corbett, Esquire, at 215 N.
Harvin Street, Sumter, SC 29150, and Michael Antwan Spann, Lieber Correctional Institution, PO
Box 205, Ridgeville, SC 29472 on this 11th day of December, 2018.

Susan B. Hackett

Appellate Defender
Attorney for Appellant

SUBSCRIBED AND SWORN TO before me
this 11th day of December, 2018.

WM PQM}%@ (L.S.)

Notary Public Yor South Carolina
My Commission Expires: May 2, 2027
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STATE OF SOUTH CAROLINA w's;) 0 = HE COURT OF GENERAL SESSIONS
COUNTY OF SUMTER b ORDE L/INDICTMENT NO. 2010-GS-43-0034.

Z 1 )“G’r' 29 FD A%PELLATE CASE NO: 2015-002317
: 1 A

)
MICHAEL ANTWAN SPANN )
Defendant )

Thrs matter 1s before thrs Court pursuant: to-the-Order of the Court- of Appeals remandmg;

this case to the. Cu-cuxt Court to reconstruct. the record LW, Jason Corbett Esqutre and John P .:_
Meadors, Esqurre, represent the State inthis actron Susan B. Hackett, Esquire, represents Mrchael
-Antwan Spann, the: defendant.

Counsel for the State and counsel fot the defendant have worked diligenitly in'an-effort to

S A ﬂreconstruct the reeord in: order to permit meamngful appellate review. Aﬁer extensrve efforts;.

~ ‘counsel . for ‘the. State and counsel for the defendant agree that. the trial transcnpt cannot. be‘~
' trecgrnstrneted}rneernggner:to_.penmt.mcamng_fnl__gpgella_te review, For the reasons set forth below,
this Court agrees. " ‘ |
| On December 30, 2009 Mr Spann was. mdrcted by a.Sumter:County grand jury for anned-
- -robbery i violation of S:C. Code Ann. § 161 1-330 The.case was tried over a two-day penod -
: '_ November 14-15 2012 before the Honorable: W, Jeffrey Young.and a Jury John P Britton,

( ,,'represented Mr Spann Mt Corbett and Mr. Meadors. répresented the State- durmg thef
tnal Mr Spann 'S sentence was unsealed-on November 3, 2015, by the Honorable R. Knox
McMalion. No lawyer- was present, on Mr. Sparin’ s behalf durtng the unsealing of the senténce.

M, Spann was sentenced to the maximum sentence, of thirty. years imprisonment. OnNovember

i

5‘ Imtta]ly, thrs case was remanded to the Honorable W. Jeffrey” Young, ‘Subsequently, Judge -

Youn, oan: employment ‘with-the South: Carolma Attorney General’s -:Officé. ‘Counsel for- -

Michael Spann moved for’ the ‘appoiritment a niew Judge on January 22, 2018 ‘The state‘posed-no
objection. On March 2,.2018, the: Court of Appeals réferred the case to the Chief” Judge for
Admmrstrattve Purposes for the: Court of General Séssions of the Third Judicial Circuit;




femain missi

5, 2015, Tiniothy Ward Murphy, Esquire, filed and served a notice of appeal on Mr. Spann’s -

behalf.
Upon seseiptofthé notice of appeal,the ()fﬁcc of Appelleﬁ(e:Defenséofderedfthe-;tfa;ns'qrfigts |

in the case. The.available partial tiial franscript includes jury voir diré; however, it is incomplete

4§ it Contaiiis: num'emu's . ijxid'i;:a'tions\that colloquies between. the judge.and jurors; Wéi‘éfﬁét;aufdﬂilé.;

Afterjury selection, the:state moved to.try. Appellant in his absence. Upon hcarmg the: motlon, the '

Jjudge: requested 4 bench conference with counsel. That beneh conférenice was-fiot transenbed

" The available: tzag,sggxpt does ¢contain the -tcsnmpgy-:of a witness, .,eoncenung the sgagef;fs_imqfclon‘-td '

vy

proceed to trial in: Appellant’s absence and the judge’s ruling on thatmotion: ..

During ‘a- hearing -on pre«trial :motions, frial counsel relayed information-to: the: judge.

‘concerning & witriess’s statement, but the court reporier was-unable to transcribe it because the

tecotding was inaudible. There:was another bench conference that was not transcribed prior to a
lunch break on the first day. Immediately. afierthe lunch break, a bench conference occurred that

was:glsomot transeribed. Accerding to-the court feporter’s note; the opening statements were not

~audible and could not be transeribed. The transeript showed the state called Arthur McDaniel, Jr.,

as'a witness, The solicitor and the witess exchange pleasantries .and no further testimony is
trans"é'flibed. Thereafier, the court'reporter’s-note indicates as follows: “Tlie balance of the record
in the within matter cannot .be.produced as thele 1s adefect in the hard drive?

. While tlns case was rc.mandcd for xcconstrucnon. the ‘parties contacted :4 second court

. 'rep’qrteriwha-mdrcated;sh‘efcoﬂrd;'p‘fnqduc;‘e.‘a portion of the transeript. 'Ultiﬁiéfély;thiSicouftireporte'r'

provided the testimony of two ‘witnesses, closmg argumcnts Jury instructions, ;and. verdict:

' \‘evertheless in addition’ to: thc mxssmg pornons describied above, other pomons of the. transcript

rAg_;._andﬁ-unable;.tQ.,quch.;qdwu;;cd-

The list.of potential witnesses réad: 1o the jury included nine individuals. The available
tratiscript provides thé testimoniy for fivo of those witnesses. While itis likely thatallninepotential

‘witnesses: testified, it is clear from the closing arguments: that at least three witnessés whose

Page 2 of'3




397°8.C. 659, 726 SE3dG{(C: App: 2012): Do

On August 3, 2016, Mr. Britton pa,fs’_'s‘,ed. away after a long battle with caricer. The file

regarding Mr. Spann’s case, which was in Mr. Britton’s possession as trial <counisel, cannot be
found despite efforts by Mr. Spann’s-current counsel:and members of the Sumter County Publi¢

Defendér Office. M. Brittoir’s death inakes recoristructing the record extremely difficult.

I light of theiinability- of the court reporter to produce a transcript in this case, the Court

of Appeils remanded this case tothis Coutt in. 'ori:iéb-to'co‘nducf“a reconstruction “he‘a‘rin’g«> In %’rdér

for: the ‘tecoid. to be reconstructed it-must ‘be dorie ‘in a manner that prov1des for meamngﬁxl'

appellate: review and comphcs with:the constitutional guarantees of procudural due. process See. .

“~

Koon.v. State, 358 S: €.359.595°S. E:2d.456. (2004) ‘Whitehead v, Stafe, 352 5. 25 5748 Ezd |

“China v. Parroft; 251 S.C. 329, 162 S.E.2d 276 (1968); Adatns v. H.R.— ..Allen».. Ine:,

olive.v..J.E.E: Developers. Inc., 308:5.C..380,:418

S.E24319{(Ct. App 1992) State v. Ladson, 373 $.€.320, 644 S.E.2d 271 (Ct. App. 1?007)- Based

on the amount’ and type: of evidence presented’ that is. unavailable, the seriousness of the- charge,

,t,hq;s@ygmiy gq:t:.t_h‘.e_ _sgmancc-,»_ and the ,_d_cath.. of =dg,iens,e;t.ounsel, the parties agree, and this:Court -

fagrees, the reécord ‘caniat brasl-ecé'n;si'jr,ucted adequately to'permit meaningtul appellate review:

Thetefore, this Court coneliides the-tecord cannot be fetonstructed adequately to permit

- meaningfulappéllatereview and recommends that the Court of Appeals remand the casefor-anew

'Guoroe M, MeF addu T
Circuit Court Judge, lrd Judicial Cireuit

‘T-consent.

.Attérnc'y for the Defendant'-
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‘SOUTH CAROLINA COMMISSION.ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Acting Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332 . Joseph L. Savitz, lll, Senior Appellate Defender
Post Office Box 11589 :

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1330

* Facsimile: (803) 734-1397

December 11, 2018

The Honorable Jenny A. Kitchings DEC 1 1 2018
Clerk of Court, S.C. Court of Appeals SC
P.O. Box 11629 Court of Appeals

Columbia, S.C. 29211

Re:  State v. Michael Antwan Spann, Appellate Case No. 2015-002317

Dear Ms. Kitchings,

Please find enclosed the original and six copies of Appellant’s motion to vacate Appellant’s
conviction and sentence and remand for a new trial in the above-captioned case.

Thank you for your assistance in this matter.

Smcerely,

Susan B. Hackett
Appellate Defender

SBH/
Enclosure
cc: J. Benjamin Aplin, Jr., Esquire (w/ enclosure)

Jason Corbett, Esquire (w/ enclosure)
Michael Spann (w/ enclosure)



