LaW Office of Leah B Moo&y, LLC

Leah B. Moody 235 East Main Street, Suite 115
Lbmatty@comporium.net Post Office Box 1015 (29731)
Rock Hin, South Carolina 29730
Telephone (803) 327-4192
" Facsimile (803) 329-1344

December 6, 2018

The Honorable Daniel E. Shearouse
The Supreme Court of South Carolina
Post Office Box 11330

Columbia, South Carolina 29221

RE: Devionne D. McClain, #243860, v. State of South Carolina
Case No.: 2017-CP- 46-03610

Dear Mr. Shearouse:

Theé York County Court of Common Pleas appointed my office to represent Devionne D.
McClain in his Post-Conviction Relief action. Please find enclosed for filing the original
and two (2) copies of the Notice of Appeal and Proof of Service in the above-referenced
case. ‘Please return the clocked copies to me in the enclosed self-addressed, stamped
envelope. Also enclosed is a copy of the Order Dismissing Post-Conviction Relief
Application.

Thank you for your assistance with this matter.

Enclosures

Cc Devionne D. McClain
Christian Saville, Esquire, SC Attorney General’s Office
The Honorable David Hamilton, Clerk of Court, York County
Sharon Graham, SCCID



IN THE STATE OF SOUTH CAROLINA
In The Supreme Court &

APPEAL FROM YORK COUNTY
Court of Common Pleas

The Honorable William A. McKinnon, Presiding in York County

Case No. 2017-CP-46-03610

Devionne D. McClain, #243860,................. Appellant,

v.
State of South Carolina, ............. Respondent.
NOTiCE OF APPEAL

Devionne D. McClain appeals the order of the Honorable William A. McKinnon,
dated November 26, 2018. Appellant received notice of entry of the final order via
electronic mail on November 27, 2018. n

Moodﬂl Esq{:ufre
ffice of Leah B. Moody,
235 E. Main Street, Suite 115
Post Office Box 1015
Rock Hill, South Carolina 29731

Other Counsel of record:

Christian Saville, SC Attorney General’s Office
Rembert C. Dennis Building

Post Office Box 11549

Columbia, South Carolina 29211-1549

(803) 734-3970



IN THE STATE OF SOUTH CAROLINAS«
In The Supreme Court

APPEAL FROM YORK COUNTY
Court of Common Pleas

The Honorable William A. McKinnon, Presiding in York County

Case No. 2017-CP-46-03610

Devionne D. McClain, #243860, ... ..ovoeuennn... Appellant,

v.
State of South Carolina, ............. Respondent.
PROOF OF SERVICE

I certify that I have served the Notice of Appeal on Christian Saville by depositing
a copy of it in the United States Mail, postage prepaid, on ILI il -, 2018, addressed to
its attorney of record, Christian Saville, Esquire, SQnAttorney Gengral’s Office, Post

Office Box 11549, Columbia, South Carolina, 29211-
Mo%ﬁ{i, Esfqufre
fﬁce of Leah B. Moo LC

E. Main Street, Suite 115
Post Office Box 1015
Rock Hill, South Carolina 29731

e

December_\D, 2018

Cc Devionne D. McClain
Christian Saville, Esquire, SC Attorney General’s Office
The Honorable David Hamilton, Clerk of Court, York County
Sharon Graham, SCCID



Paralegal of Leah B. Moody

From: Paralegal of Leah B. Moody <paralegal2@comporium.net>
Sent: Monday, December 10, 2018 11:14 AM

To: 'Paralegal of Leah B. Moody"

Subject: FW: PCR/ 2017CP4603610/ Devionne McClain # 243860

On Nov 27,2018, é‘t'"3:'16 PM, Foster, Donna <Donna.Foster@yorkcountygov.com> wrote:

Hi Leah,

| hope you had a great Thanksgiving Holiday! Please find attached an Order of Dismissal signed by Judge
McKinnon regarding Mr. Devionne McClain # 243860. Should you have any questions or concerns please
do not hesitate to contact our office.

With Kindest Regards,
Donna Foster

Donna Foster

Jury & Court Specialist
Common Plesds

Clerk of Court

York County Government

Donna.Fosterg@vorkcountvgov.com
Phone:803-684-8507

<logo_ccdf8981-cbad-4eb5-9abc-30b7830ad94d.png>

CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is for the sole use of the intended
recipient(s) and may contain confidential, proprietary, and/or privileged information protected by law. If you are not the
intended recipient, you may not read, use, copy, or distribute this e-mail message or its attachments. If you believe you
have received this e-mail message in error, please contact the sender by reply e-mail or telephone immediately and destroy
all copies of the original message. "Any information provided on this email, including any attachments, may be subject to
the South Carolina Freedom of Information Act and may be disclosed to third parties in accordance with applicable law."

<17-3610 OrdrDismsIMcClain.pdf>

Virus-free. www.avg.com



STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
COUNTY OF YORK )  IN THE SIXTEENTH JUDICIAL CIRCUIT
)
Devionne McClain , #243860, ) 2017-CP-46-3610
s ) ~
Applicant, w o =
m ; 20< =
. ) 55% 3
) ORDER OF DISMISSALZ  ~
L ) Zn =
State of South Carolina, ) Reh =
» ) L .2 T
Respondent. ) “ Tz
' )

This matter is before the Court by way of post-conviction relief (“PCR™) appﬁcaﬁon filed
on December 5, 2017 by Devionne McClain (“Applicant™). Respondent submitted a return on May
17, 2018. An evidentiary hearing was held on July 31, 2018 in York County, South Carolina.
Applicant was present at the hearing and was represented by Leah B. Moody, Esquire (“PCR
Counsel™). Respoﬁdent was represented by Assistant Attorney General Christian Saville of the
South Carolina Attorney General's Office, |

Before this Court were the records of the York County Clerk of Court regarding these
convictions, Applicant's records from the South Carolina Department of Corrections, Applicant’s
appellate rec’oids‘, the trial transeript, the State’s Return, and the application. The Court gave
counse] an oppoftunity to submit further briefing on the issue of the standard for a traffic stop
(teasonable suspicion or probable cause), but counsel dici not submit further brieﬁng.

o I PROCEDURAL HISTORY

Applidant is presently confined in the South Carolina Department of Correctit;ns ("SCDC*)
pursuant to orders of commitment from the York County Clerk of Court. Applicant was indicted
by the York County Grand Jury for failure to stop for a blue light (“FTSBL") (2015-GS-46-3842)

in December of 2015. Jessica Marie Russo, Esquire (“Trial Counsel™), represented Applicent.
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Assistant. Solicitor Hannah Grove prosecuted the case, Applicant proceeded to a jury trial before
the Honorable Daniel D, Hall. Applicant was found guilty and was sentenced to five years
imprisonment. Additionally, Judge Hall revoked Applicant’s probation from earlier convictions
for possession with intent to distibute (“PWID™) crack cocaiﬁe and PWID crack cocaine in
proxirrﬁty to a school, sentencing him to serve nine years of imprisonment for each, with all three
sentences fo be served concurrently, |

Applicant filed ﬁnoﬁce of appeé.l. Appellate Defender John H. Strom, of the South Carolina
Commission on Indigéut Defense, perfected an appeal on Applicant’s behalf. In his brief,
Applicant argued the arresting officer did not have probable cause to initiate the traffic stop which
led to the failure fo stop for blue lights chafge that is the subject of this PCR application. The South
Carolina Court of Ai)peals affirmed Applicant’s conviction on October 18, 2017, finding the issue
not pr’esefv‘ed for appeal because Applicant moved to dismiss the indictment based on a lack of
reasonable suspicion at trial, rathc;,r than lack of probable cause. Accordingly, the Court of Appeals
did not address the merits of the issue. State v. McClain, Op. No. 2017-UP-400 (Ct. App. 2017).
The remittitur was issued on November 6, 2017.

| Statement of the Facts

At-appr'oximately 3:00am on April 30, 2015, Officer McNeely observed a vehicle traveling
at approximately forty-five miles per hour in a thirty-five mile per hour zone. Officer McNeely
tilen conﬁtﬁed this observation’with his radar gun. Officer McNeely then activated his patrol car’s
blus lights. Officer McNeely then observed the vehicle accelerate and attempt to evade him. At
the PCR hearing, Applicant admitted he accelerated and fled from the ‘police. During the short
" pursuit, Applicant made several sharp turns at a high rate of speed before losing control and

crashing int an RV parked in a residential driveway. Applicant proceeded to jump out of the
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vehicle and led law enforcement on a foot-chase through the neighborhood before eventually being

|

apprehended,
. ALLEGATIONS
In his oﬁginal appﬁcation, Applicant alleged that he was being held m custody unlawfully
for the following rea's»ons:
Ineffective assistance of counsel
“Constitutional, statutory, and rule violations.”

“Unlawfil restraint.” A
“See addendum after appointment of counsel.”

PN

At the PCR hearing, Applicant informed the court he was only proceeding on the
ineffective assistancg of trial counsel claim. Applicant argued that trial counsel was ineffective
for arguing the iﬁcofrgct Sténdard for a lawful traffic stop: trial counsel argued reasonable
articulable suspicioh ‘was the correct standard, rather then probable cause. Specifically, Applicant
argued ths;f had tnal counsel argued lack of probable cause, his FTSBL charge would have been
dismissed prior to conviction (or the édnvicﬁon would have been overturned on appeal), he
would not have been sentenced to 9 years on his probation revocation, and he would not
presently be confined in SCDC. |

SUMMARY OF RELEVANT TESTIMONY PRESENTED

At the evidentiary hearing, Applicant testified on his own behalf. Trial Counsel also

testified, - '
| Applicant

Applicant to oi{ the stand and admitted to fleeing from law enforcement once Officer

McNeely initiated the traffic stop. In fact, Applicant recounted he fled from the police, he

accelerated, and then he ran because he did not want to go to trial.
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Applicant.tesﬁﬁed he told Trial Counsel that law enforcement did not have probable éause
to pull him over, and alleged that as a result of her not saying “probable cause,” he was sentenced
to five years. However, Applicant also testified he received a plea offer for ninety days but Trial
Counse! did not speak about his case at all. Applicant asserted law enforcement lacked probable
cause to initiate the traffic stop because, according to Applicant, a human eye cannot detect
speeding, and also ailegcd Officer McNeely did not have his radar turned on.!

- Trial Counsel .
| Tnal 'Céunéei téstiﬁed she met with Applicant numerous times. Trial Counsel recalled she
explained to Applicant that lack of probable cause to initiate a traffic stop was not a recognized
defense to failure to stop for a blue light regardless of whether the standard is probable cause or
reasonable suspicion. Trial Counsel summarized, “We would have had to make new law” for such
a defensel. New‘lerﬂaeles's,‘ as Trial Counsel explained, Applicant insisted that law enforcement
lacked probable cause, _Tﬁal Counsel testified it was and still is her beliefthat reasonable suspicion
was the p"r"oper standard. of chaﬂenging the traffic stop. Regardliess, Trial Counsel testified she felt
a better défense was .to suggest Officer McNeely was too far behind Applicant when he activated
the biue lighfs for Aﬁpﬁcant to see them. Trial Counsel reéalled raising this issué at trial as well.
Plea oﬂ‘efs Were presented to Applicant, and Trial Counsel testified sﬁe wished he would have
taken the plea-déal as."sh'e advised,
h | | Arguments from Counsel
Foﬂévving tesﬁiﬁOny, this Court heard arguments from both PCR Counsel and Respondent.

PCR Counsel argued Trial Counsel incorrectly applied the standard of reasonable suspicion when

! The assertion Officer McNeely did not have his radar turned on is incorrect. As explained at trial, Officer
McNeely’s radar was turned on to measure and display the speed of Applicant’s vehicle, The radar is merely a
separate unit from the video recording device in the patrol car and therefore the radar’s speed measurement is not
reflected in the video footage from the patrol car. Tr. p, 44, 1. 25; p. 62,1 13,
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moving to dismiss Applicant’s charge, and this deprived him of having his appeal heard on the
merits. Respondent argued the lack of reasonable suspicion or probable cause is not a defense to
failureto stop for a blue light régardless of the correct standard for a lawful traffic stop. Respondent
Turther argued the Applicant cannot prove prejudice from the lack of issue preservation because
the facts of th15 case provided the law enforcement officer probable cause to initiate the traffic
stop, as dfﬁéer MecNeely visually perceived Applicant speeding approximately ten miles per hour
above the sp'eed Jimit ar;d confirmed this visual perception with his radar unit.
| - HOI.APPLICABLE LAW
n é‘poé._t—conviction relief action, the applicant has the burden of proving the allegations in

the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S§.E.2d 813 (1985).

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must prove
that "counsel's conduct so undermined the proper functioning of the adversarial process that the
trial cannot be ‘reii'e.d_ upon as having produced a just result.” Strickland v. Washington, 466 U.S.
668, (1984); Butler, 286 S.C. 441,334 S.E.2d 813 (1985)..

The proper measure of performance is whether the attorney provided representation within
the range of c‘oﬁxpetence required m criminal cases. Courts presume _counsel rendered adequate
assistance and made all significant decisions in the exercise of reasonable professional judgment.
Butler, 236 SC 441, 334 S.E.2d 813 (1985). The applicant must overcome this presumption to
receive relief, Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). |

Coﬁrt‘si use & two:-pro.nged testin é.lvaluating allegations of ineffective assistance of counsel.
First, the applicant must prove that counsel's performance was deficient. Under this prong,
attorney performance is ﬁaasured by its "reasonableness under professional norms.” Cherry, 300

S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient performance must

!
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have prejudice& fhe applicant such that "there is a reasonable probability that, but for counsel's
unprofessional errc;rs, the result of the proceeding would have been different." Cherry, 300 S.C. at
117-18, 386 SE.2d at 625.
| IV. DISCUSSION

This Court has had the opportunity to review the record in its entirety and has heard the
testlmony at the post-conwctxon relief hearing. This Court has further had the opportumty to
observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
testimony aCcoré_ineg. Set forth below are the reievant findings of facts and conclusions of la.w
as required pursuant fo S.C. Code Ann. §17-27-80 (1985).

Firét, this Coﬁrt finds Trial Counsel’s testimony to be credible and persuasive,

1. Applicant has Failed to Establish Prejudice

Applicant alleges Trial Counsel was ineffective for arguing law enforcement lacked
reasonable suspici&m to initiate a traffic stop of Applicant when Trial Counsel should have argued
law enforCer’nent" Iac;ked probable cause. This Court finds this allegation to be meritless as
Applicant has failed to satisfy his burden of proving prej"udice.

[TThere is no reason for a éourt defciding an ineffective assistance claim to approach the
inquiry in the same értier or even address both components of the inquiry if the defendant makes
an insufﬁcieﬁt shoviring onone... Ifitis easierto dispose of an ineffectiveness claim on the ground

of lack of sufficient prejudice, which we expecf will often be so, that course should be followed.

Strickland, 466 U.S. at 697.
First, after hearing testimony from Trial Counsel, arguments from both parties, and
allowing b'pportunify for briefing in the event relevant case law is found, this Court observes that

both probable cause and reasonable suspicion for the stop existed because Officer McNeely
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observed Applicant travelling above the posted si:eed limit and confirmed his visual speed
estimation with his radar gun. |
As an alternative ground, lack of probable cause or reasonable suspicion to initiate a traffic
stop is not a legal defenge to the charge of failure to stop for a blue light. As Trial Counsel correctly
testified, therdefenSe would have been required to make new law for such a defense to be successful
even if the trial court sémehbw found Officer McNeely lacked probable cause to initiate the stop.
The fruits of an unlawful stop would be suppressed, but the lack of basis for the traffic stop is not
8 defeﬁs_e fo failure to stop.
| 'fhe’re is no reasonable probability the outcome of the proceedings would have been
different had trial counsel argued to dismiss the FTSBL based on a lack of probable cause, because
probable cause did exist for the stop, and even if it did not, the absence of a basis for the stop is

not a defense to this _charg‘e. Accordingly, this application is denied and dismissed with prejudice.

2. Ap.plicant waived the remaining prounds for relief,
As noted aboye,- Applicant stated at the hearing that he was only proceeding on his

ineffective assistance of trial counsel claim, Therefore, the remaining grounds raised in his

application were explicitly waived.

| - V. CONCLUSION

. Based on ail’_the foregoing, this Court finds and concludes Applicant has not established |

any constitutional violaﬁéns or deprivations that would require this court to grant his application.
Therefdré, this application for post-conviction relief must be denied and dismissed with prejudice. -
This Court notes that Applicant must file and serve a notice of appeal within thirty days

from thc receipt by counsel of written notice of entry of judgment to secure the appropriate
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appellate review. | See Rule 203, SCACR. Pursuant to Austin v, State, 305 S.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-
conviction relief, Rule 71.1(g), SCRCP, proﬁdes that if the applicant wishes to seek appellate
Teview, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s
behalf, .Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate
procedures for appeal. _

ITIS THEREFORE ORDERED:

1. That the application for Post-Conviction Relief is denied and dismissed
with prejudice in regard to all allegations; and

2. Applicant must be remanded to the custody of Respondent,

AND IT IS SO ORDERED this{ __ day of Mtwnde~ 2013,

7

' o ’ WHIIAM A. MCKINNON
' %7) ( ¥ A Presiding Judge
Mﬂ”"'{“/ ’LCC .15 South Carolina : Sixteenth Judicial Circuit

Uphr S
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Law Office of Leah B. Moocly, LLC

Leah B. Moody 235 East Main Street, Suite 115

Lbmatty@comporium.net Post Office Box 1015 (29731)
Rock I’Iiu, South Carolina 29730
Telephone (803) 327-4192
Facsimile (803) 329-1344

DecemBer 6,2018

Christian Saville, Esquire

South Carolina Attorney General’s Office
Post Office Box 11549

Columbia, South Carolina 29211

RE: Devionne D. McClain, #243860, v. State of South Carolina
Case No.: 2017-CP- 46-03610

Dear Mr. Saville:

The York County Court of Common Pleas appointed my office to represent Devionne D.
McClain in his Post-Conviction Relief action. Please find enclosed a copy of the Notice
of Appeal and Proof of Service in this matter.

If you have any questions or concerns, please feel free to contact my office. Thank you
for your attention in this matter.

S‘G;cerely,
|

LBM/aw
Enclosures

Cc Devionne D. McClain
The Honorable Daniel E. Shearouse, Clerk of Court, South Carolina Supreme Court
The Honorable David Hamilton, Clerk of Court, York County
Sharon Graham, SCCID



Law Office of Leah B. Moocly, LLC

Leah B. Moody 235 East Main Street, Suite 115
Ll:matty@comporium.nct Post Office Box 1015 (29731)

Rock Hill, South Carolina 29730

Telephone (803) 327-4192 @ @ -

] Facsimile (803) 320-1344 ._,m___*@«q_#_p’ )
S 050 dyg 2 #Z;‘#
December 6, 2018 o G SUp Y <lry
5/1/,&.0

The Honorable David Hamilton O(/&
York County: Clerk of Court T
Post Office Box 649

York, South Carolina 29745

RE: Devionne D. McClain, #243860, v. State of South Carolina
C.A. No.: 2017-CP-46-03610

Dear Mr. Hamilton:
The York County Court of Common Pleas appointed my office to represent Devionne D.
McClain in his Post-Conviction Relief action. Please find enclosed a copy of the Notice

of Appeal and Proof of Service in this matter.

If you have any questions or concerns, please feel free to contact my office. Thank you
for your assistance in this matter.

1‘-\
/ Sincerely]

LBM/aw
Enclosures

cc Devionne D. McClain
Christian Saville, Esquire, SC Attorney General’s Office
The Honorable Daniel E. Shearouse, Clerk of Court, South Carolina Supreme Court
Sharon Graham, SCCID



Law Office of Leah B. Moocly, LLC

Leah B. Moody 235 East Main Street, Suite 115

Lbmatty@comporium.net Post Office Box 1015 (2973 1)
Rock HlH, Soutlx Carolina 29730
Telephone (803) 327-4192,
Facsimile (803) 329-1344

December 6, 2018

Mrs. Sharon Graham

SC Commission on Indigent Defense
Division of Appellate Defense

Post Office Box 11433

Columbia, South Carolina 29211-1433

RE: Devionne D. McClain, #243860, v. State of South Carolina
Case No.: 2017-CP-46-03610

Dear Mrs. Graham:

The York County Court of Common Pleas appointed my office to represent Devionne D.
McClain in his Post-Conviction Relief action. Please find enclosed a copy of the Notice
of Appeal and Proof of Service in this matter.

If you have any questions or concerns, please feel free to contact my office. Thank you
for your attention in this matter. :

LY

LéalyB. Moody

LéM/aw

Enclosures

Cc Devionne D. McClain
' Christian Saville, Esquire, SC Attorney General’s Office
The Honorable Daniel E. Shearouse, Clerk of Court, South Carolina Supreme Court
The Honorable David Hamilton, Clerk of Court, York County
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