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Nelson Mullins Riley & Scarborough 29 2N
Attorneys and Ccnmelors at Law
1320 Main Street / 17¢h Floar / Cohimbia, SC 29201

William C. Wood, Jr.
Tel: 803.255.9534

Tel: 803.799.2000 Fax: 803.255.9024 bill-wood@nelsonmuling.com .
November 17, 2016

The Honorable Julie J. Armstrong T NOV 2 1 9016

Clerk of Court . T . .

- Charleston County Courthouse
100 Broad Street, #106 .
Charleston, SC 29401

"RE: One Belle Hall Property. 0wners AssocIauon Inc., et al \& Bmlders Fn‘stSource
Southeast Group LLC, et al. ;
Civil Action No. 2012-CP-10- 07594
Our Fﬂe No. 00350/01800

Dear Ms Armstrong

Enclosed for fllmg in the above-referenced matter please find the original and one copy of a
Memorandum in Support of Builders First’s Motion for JNOV, New Trial, New Trial
Absolute, Or, In The Alternative, For New Trial Nisi Remittitur and Memorandum .in Support
of Defendant’s Motion to Compel Productlon of Settlement Agreement and Motion for Setoff.
Please return a clocked-in copy of each to us in the envelope provided. ,

By copy of this letter, we are hereby serving counsel with a copy of this document. SR

WlllxamC Wood, Jr =~/

. WCWIJR:eh
Enclosures ‘ ' '
cc:  Justin Lucey, Esqulre (v1a emall on 11/ 17/ 16 and via hand dehvery on 11/18/16)
Dabny Lynn, Esquire (via email on 11/17/16 and via hand delivery on 11/18/16) -

With offices in the District o Columbia, Florida, Georgia, 'Mmaclfu:eits, Nortk Carolina, South Camlma, Tennessee and West Virginia
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STATE OF SOUTH CAROLINA )

: _ ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON . ) NINTH JUDICIAL CIRCUIT
One Bell Hall Property Owners Civil Action No. 2012-CP-10-075_94

Association Inc. and Marvin T. Meek
and Frances E. Hill, individually, and on
behalf of all others similarly situated,

)

)

)

)

)
Plaintiffs, - )
‘ ) Memorandum in Support“éf B, ,
VSs. )  FirstSource Southeast Gtoup'LEC
)
)
)
)
)
)
)

Motion for JINOV, New.Triaf? New

Builders FirstSource Southeast Group

LLC, etal., for New. Trial Nisi Remittituz; X
52

Defendant. . —E 2
o~

Defendant Builders FirstSource Southeast Group LLC (“BFS”) submits t.his
~ memorandum in support of its Motion for JNOV, New Trial, New Trial Absolute, or, in
the alternative New Trial Nisi Remittitur. As set forth in the Motion and below, this Court
should grant the motion and enter judgment in favor of BFS of, in the alternative, gfanf a
ﬂe»; trial because the damages awarded by the jury exceed the evidence presented at trial.

L. JNOY should be granted Because this Court improperly denied BFS’s directed
verdict motion and submitted Plaintiffs’ claims to the jury.

A motion for JNOV should be granted only if no reasonable jury could have feached

the challenged verdict. :('iastin;ea_\“_l_.:v.h Murphy, 331 S.C. 565, 503 S.E.2d 712 (1998). The

trial judge may reverse when a review of the record discloses no evidence which reasonably

supports the factual finding necessary to sustain the verdict. Horry. County. v, Laychur,

315 S.C. 364, 434 S.E.2d 259 (1993). While the Court is concerned with the existence of

evidence, not its weight, Curcio v. Cate',n’fj;illarq Inc., 3558.C. 316, 585 S.E.2d 272 (2003),

Tnal Absolute, or, in the;altemﬁnve—i

GB'II:!
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and may not decide credibility issues or to resolve conflicts in the testimony or the

evidence, Id. at 320, 585 S.E.2d at 274, JNOV is warranted when there is 10 evidence to

support the ruling or where the ruling is controlled by an error of law. Hinkle v. National
Cas. Ins. Co., 354 S.C. 92, 579 S.E.2d 616 (2003).

A. Plaintiffs failed to show evidence that they gave the required notice to
support their breach of warranty claim. .

Plaintiffs’ warranty claims, whether express or implied, failed as a matter of law
because Plaintiffs failed to give the required notice. It is undisputed that Plaintiffs gave no
notice of breach of warranty to BFS prior to filing suit. Giving of “timely notice to the
seller” is a .required elem‘ent of proof in a breach of implied warranty claim or express

warranty claim. See Brooks v. GAF Materlals Corp 41 F.Supp.3d 474, 482 (D.S.C.

2014)(listing elements of a breach of implied warranty claim); S:C. Code Ann. §8 36-2-
602, 36-2-607(3)(a), & 36—2—714(1) (requiring notice to the seller of breach of warranty)..
The Court should grant judgment in favor of BFS on the breach of warranty claims.

B. Plaintiffs’ strict product liability claim was barred by the statute of
limitations. ,

Plaintiff failed to file its strict liability claim against BFS within three years from
the time it knew or should have discovered the existence of its potential claims. Thus, this’
claim is barred by the statute of limitations. S.C. Code Ann. § 15-3—530(5)

1. The statute began to run when, Plamtlffs realized the wmdows
leaked.

Marvin Mcek President of the HOA, drafted an email and sent it to a representauve
of the buﬂder Trammel Crow Residential, on December 18, 2010, itemizing “open issues”

at One Belle Hall that had been discussed at some earlier time. See December 18, 2010
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- email, marked as Exhibit 10 to Meek 8 deposmon The 11st included “wmdow leaks.” Id.-

Durmg ‘his testlmony, Mr Meek prov1ded unequivocal evidence that the Plaintiffs had
notice of window leaks prior to the date of that correspondence and that they believed
someone other than themselves ehould be responsible for remedying those leaks:

-Q:' And going back to Exhibit 10, that’s the December 18, 2010 letter that
you wrote to Donna Kruger with respect to TCR?

A: Here it is. Yes.

Q: Mr. Norris spoke about it at length, but I just have a couple questions."
The window leaks that you referred to in that letter, do you recall how many
windows were expenencmg leaks, approximately?

A: No, I can’t — I — 1 couldn’t even guess at it.

-+ Q: Were — were the leaks being experienced at windows in all the buildinge, '
or one building, or just a coupIe of the buildings?

~ A: I don’t recall. I Just know there were several owners who were having’
window leaks of various sorts. I don’t recall how many and which ones
Were.

Meek Deposition at 217:4-21. He continted:

' Q: Well, you at least knew of water intrusion — I’m sorry. You at least knew
" of window leaks at One Belle Hall as of December 18, 2010; isn’t that right? .

A: 1 was aware of unit owners having window leaks.
Meek Dep. at 225:2-7; see also Meek at 286: 13-25 Meek Dep. at 318:13-320:2.
Under the limitation statute, South Carolina law requlree “very little to start the
clock.” Maher v. Tietex Corp:, 331 S.C. 371 500 S.E.2d 204 (Ct. App 1998) The

)

dlscovery rule applies and states. that the time begms to run from the date when the mJured

party knows or redsonably ought to have known that he might have a claim against some

party either in contract or in tort. Sm1th V. Smith, 291 S.C. 420, 426, 354 S.E.2d 36, 40
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(1987), Cline v. J.E, Faqlkerri Homes, I'm;. , 359 8.C. 367, 597 S.E.2d 27 (Ct. App. 2004);
S.C. Code Ann. §36-3-725(2). The date on which this discovery of a potential cause of
action should have been rx;ade is an objective, rather than a subjective, question. Rumpf

y. Massachusetts M}ll: Life Ins. Co., 357 S.C. 386, 396, 593 S.E.2d 183 (Ct. App. 2004).

The degree of'lmowlédge hecessary to start the clock ticking is merely that of a “potential
claim” as distinguished from a “full-blown theory of recovery.” Republic, 332 S.C. at
208, 503 S.E.2d at 208. The failure of the injured party to comprehend the full extent of

damages is immaterial to determining when the limitations clock begins to run. Barr v.

The Court s and Plaintiffs’ approach to the statute of limitations at trial directly

contradlcts the holdmg of W ggms v. Edwards 314 S.C. 126, 442 S.E.2d 169 (1994). In

that case, Wiggins was injured in an automobile accident, but did not commence her lawsuit
until 3 years an(i 4 days after the accident. She argued that .the statute of limitations did
not begrn to run urxtil she was “actually able to investigate her case, discover a cause of
action existed, and determine who or whar caused hgr injury.” Id. at 128, 442 S.E.2d at
170. |

The justicés rejecred this argument. The court stated:

[T]he focus is upon the date of dlscovery of the injury, not the date of
discovery of the wrongdoer

The important date under the discovery rule is the date that a
plaintiff discovers the injury, not the date of the discovery of
the identity of another alleged wrongdoer. If, on the date of

_ injury, a plaintiff knows or should know that she had some
claim agairist someone else, the statute of limitations begins
to run for all claims based on that injury.
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Wiggins, 314 S.C. at 128, 442 S.E.2d at 170 (quoting Tollison v. B & J Machinery_Co:;,

Inc., 81-‘2 F.Supp. 618, 620 -(D.S.C.1993.)). In this case, Plaintiffs knew of their injury —
water leaking ‘into. their units—and even the i)otcntial cause - water léaking through ;r
“around thc_ windows, absolutely no lafer than 6ewmbcr 18, 2010, more than 3 years prior
to the commencément of this lawsuit. The Court should grant judgment in favor of BFS
on Plaintiffs’ claim for strict liability.
2. BFS was not estopped to assert the statute of limitations.

The Court also erred in submitting the issue of whether BFS was equitably
estopped to assert the statute of lumtanons to the jury. To establish estoppel, a plaintiff
must demonstrate that the party to be estopped created mischief - in this case the failure
to assert a claim for allegedly }eaky wmdows within the statute of limitations--. as a

result of “one’s own fault” that caused the plaintiff prejudice. Janasik v. FairwayiOaks

‘Hq;izomg}‘ Prop. Regime, 307 S.C. 339, 344, 415 S.E.2d 384, 387 (1992). Plaintiffs
presented no evidence that BFS made any representation to them and no evidence that
BFS appointed ariy other party or held any other party out as its agent for addressing

issues with the w1ndows See Orphan Ald Soclety v. Jenkms 294 S.C. 106, 362 S.E.2d

885 (Ct. App. 1987) (holding that party asserting agency must “pro’ve the existence of
the agency, and the agency must be clearly established by the facts,” and that “one who -
has bought the Brooklyn Bridge cannot overcome the title of the true owner, no matter

how persuasive the salesman may have been”).
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C. Plaintiffs’ claims of strict liability and breach of warranty fail for failure
to submit proof of defect as reqmred by Branham V. Ford Motor Co -
390 S.C. 203, 701 S. E 2d 5 (2010). :

Plamnffs claims of stnct product 11ab1hty and breach of warranty contain a
common element of proof; both requlre plaintiff to demonstrate that the product was in a

defective condition. ;,Madden ¥. Cox, 284 S.C. 574, 579, 328 S.E.2d 108, 112 (Ct. App.

1985). Plaintiffs presented inadequate expert testimony or other record evidence to
establish that BFS delivered windows - ifs only activity with_fespect to the .project—_ |
| which contained a maxmfacmring ér design defect at the timeb_of their delivery. At best,‘
Plaintiffs’ evidence showed that the windows ordered and shipped by BFS (it did not _
mé.nufacturc, design, install, or maintain the windov‘vs) leaked years after they had been
installed. .

Whether proceeding on a theory of manufacturing or design defect Plaintiffs
failgd to offer evidence of the partiéﬁlar d‘e,fect, whether in manufacturer or design, that
caused the window to leak. As to design defect in particular, Plaintiff‘s. produced_ 1no.
evidence of any feasibl€ alternative design‘ for the windows, as required by South Carolina

law, that would have stopped'the claimed leakage. Branham v. Ford Motor Co., 390 S.C.

203, 701 S.E.2d 5 (2010). Because ,Plaintiff offered no evidence of an(i failed to identify
“any particular maqufactur’ing or design defect in the windows as delivered by BFS,
judgment should be entered i;l vfav'or of BES on both the strict liability and breéch 6f
warranty claims. | | |

Further, the Court also erred in submitting the matter to the jury because the

- very testing used to established the windows leaked was improper. The testing
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protocol used by Plaintiffs’ cipert t(; test the windows for leakage specifically
referenced AAMA standard 511 as the appropriate testing standards for windows that
has been installed for mofe than six months. Plaintiffs’ expert did not utilize this
standard. Thus, in addition to there being no evidence that the windows contained a
specific manufacturing or design defect, there was no competent evidence
demonstrating that the windows leaked under the types of conditions existing in Mt.
Pleasant as to weather patterns and the way in which the windows were instailed by
others.

II. Alternatively, BFS is entitled to a new trial absolufé or nisi remittitur,

A. A grant of a new trial pl;rsuant to the thirteenth juror 'doctrine is
warranted because the evidence does not justify the verdict entered by
the jury.

The jury rendered a verdict ggainst BES that has ﬁo sﬁpport in the evidence
admitted at trial for two reasons. First, the jury verdict included repair amounts based
upon alleged damages to non-party unit owners despite the fact that no cla_ss had ever beeln.
certified in this action. Seconli, the jury awarded damages against BFS that included other
aspects of the project in which BFS had no involvement or for repair to aspects of the
project for damages unrelated to the wiﬁdows. Either ground warrants applicatiqq of the
thirteenth jufor doctrine and the grant of a new tfial.

While Plaintiff set forth class allegations m its pleadings, this Court never certified
a class of unit owners. As a result, this matter proceeded to the jury on the claims of only
.two named unit owners Mafvin T. Meek and Frances E. Hill and the HOA. According to

the Master Déed of the One Belle Hall regimé, the windows are included in the individual
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units. See PL. Ex. 69, p. 5. Consequently, the two named individual Plaintiffs and the
HOA could only recover for damages ‘rcsulting from windows in units controlled by them
and not the entirety of the project and the HOA could only recover for damage to common
elements of the property proximately éaused by the alleged leéks in the windows. Damages
could be no more than necessary to repair or replace the specific windowé in the units of
the two named plaintiffs and a common space controlled by the HOA and conseqﬁential
damages to common elements controlled by the HOA cgused by window leakage. .

Despite this limitation, the jury returned a ver&ict that included damages for repair
and replacement damégc_s to non-party unif owners for all windows in all units. 'I‘hé jury
returned a verdict of $2,163,493.55. This verdict exactly min;ored the damage estimate
of $2,163,493.55 contained in Trial Exhibit 56 (Def. Exhibit 325(f)) that included damage
estimates for all units in One Belle Hall, not just those units owned by the two named
plaintiffs or the HOA. Fﬁrthér, the itemization of damages in the e_xhiBit contained damage
repair estimates that were causally unrelated to any alleged leakage of the windows. The
exhibit only estimated damage related to the windows of $12,325.00. See Trial Exhibit 56
(Def. Exhibit 325(f)) at p. 2. |

Tile thirteenth jurof doctrine “entitles the trial judge to sit, in essence, as the .

" thirteenth juror when he finds ‘the evidence does not justify the verdict,” and then to

grant a new trial based solely ‘upon the facts.’” Norton v. Norfolk S. Ry: Co., 350

S.C. 473, 478, 567 S.E.2d 851, 854 (2002) (quoting Folkens v. Hunt, 300 S.C. 251, :

254, 387 S.E.2d 265, 267 (1990)). As the thirteenth juror, the trial judge hangs the |
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. jury by refusing to agree with the jury’s unanimous verdict and casting his or her vote
against it, resulting in a verdict which is no longer unanimous. Id.

The court fnay grant a new trial, sitting as the thirteenth juror, when it is

convinced that a new trial is necessary on the basis of't,he facts. Vinson v. Hartley,
324 S.CT 389, 404, 477 SE2d 715, '72‘2 (Ct App. 1996). Under the doctring, 'a new
trial may be granted where the céourf merely }mds. thaf-“the verdict is unsupported by
the ev1dence that “the verdlct is 1ncon31stent and reflects the jury’s confusion,” or

that “justice ha_s not prevailed.” Id. at 404, 477 S.E.2d at 722-23; see also Trivelas v.

S.C. Dep’t of Transp., 357 S.C. 545, 552 593 S.E.2d 504, 508 (Ct. App. 2004)
(granting new, trial whc;e “the e§idence does not justify the verdict”); Nortoh, 350
S.C. at 480, "5‘67 S.E.Zd at 855 (granting ncw trial when court “disapprov[es] of thé

verdict on factual grounds”) McEntxre v. Mooregard Extermmatmg Servs Inc 353

S.C. 629, 631 578 S. E 2d 746, 747 (Ct App. 2003) (characterlzmg use of doctrine as
grantmg a new trlal upon the facts”)

- The Court s dlscrenon in granting or denying a new trial under the thirteenth

juror do'ctrine is’ “‘founded”upon the facts, the evidence, the witnesses, the triél

circumStan"Ces;' the vérdict' and the j‘u"dge’s view of thém.”.’ Vinson, 32,4vS.C. at 404,

477 S.E.2d at 723 (quoting Fallon v. Rucks, 217 S.C. 180, 189, 60 S.E.2d 88, 92

(1950)). Consequently, the Court is entitled to “weigh the evidence and rely on his or

her view of the circumstances.” A,Soi'in Eguip. Co. v. The Firm, Inc., 323 S.C. 359,

364, 474 S.E.2d 819, 822 (Ct. App. 1996).
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Importantly, this Court need not provide. any reasons for its exercise of this
thirteenth Jlerl‘ power aside from a fmdmg that the Court dlsapproves and rejects the

" verdict based on the facts and evxdence Howard V. Roberson, 376 S.C. 143, 654

. S.E. 2d 877 (Ct. App 2007). Further, thls Court’s exercise of 1ts thirteenth juror power

-will not be dlsturbed on appeal in the absence of a misuse of the power. Trwelas v.

.South Carolina Deﬁt.,_%of_Trar_Jsf’b’,.,,, 357 S.C. 545, 593 S.E._Zd 504 (Ct. App. 2904)
(holdiné that a eircuit court’s order granting a new trial upon the facts wili nor be
disturbed unless its decision is wholly unsupported by the evidence or the conclusion
.reached was controlled by an error of law). |
As set forth~ above and io the grounde asserted ifor‘ judgment as a matter of laW, the
jury’s verdict is unsupported by the evidence. The verdict should be set aside with a new

tria]-ordered. See, e.g., Folkens v. Hunt, 300 S.C. 251, 387 S.E.2d 265 (1990)

(upholding the grant of the excise of the trial court’s thirteenth juror authority because
the verdict was rlot in accordance with the facts, was unsupported by the evidence
apd/or was against the manifest weight of the ‘eyidence).

B. This Court should grant a new trial absolute because the Jury verdict is

not supported by the evidence admitted at trial and the jury was
erroneously charged.

A trial judge is required to grant a new trial absolute when the amount of the verdict
is “so grossly . . . excessive that it shocks the conscience of the court and clearly indicates -

the amount was the result of passion, caprice, prejudiee, ‘partiality, corruption or some

other improper motives.” Waring v. Johnson, 341 S.C. 248, 257, 533 S.E.2d 906, 911

(Ct. App. 2000); Vinson v. Hartley, 324 S.C. 389, 404, 477 S.E.2d 715, 723 (Ct. App-

10
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1996); Duncan v, Hampton County School Drst No 2, 335 S.C. 535, 517 S.E. 2d

449 455 (Ct App. 1990)( The trial court must grant a new trial absolute if the
verdict is so grossly excess1ve that it shocks the conscre‘nce of the court and clearly _
indicates the amount of the verdrct was the result of caprice, passmn prejudrce

partralrty, corruptron, or other rmproper motive.”). Importantly, it is an abuse of

drscreuon not to grant a . new trral absolute when the verdrct is “shockingly

- drsproportronate” to the evidence present at trral Sullrvan v. Porter 317 S. C 462, 467

454 S. E 2d 907, 912 (Ct App. 1995)

As set forth above the verdrct in this case resulted from caprrce passion,
prejudrce partrahty, corruptron or other improper motrve rather than the evrdence
at trial. o
| “Fi irst, the jury retumed a verdlct based on repair and replacement darnages for all
unit owners at One Belle Halle desprte the fact that no class was certified by this Court

The j Jury disregarded this faet and returned a verdrct that included damages for repair and

replacement damages to non-party. ‘unit'owners for all windows in all units. Thus, the

verdict resulted from motives'ot_her than the evidence of damages to the two named
Plaintiffs’ units. It is this Court’s duty to set aside the verdict absolutely.

Second this Court should grant a new trial because Plaintiffs presented evrdence to

the Jury of testmg on the windows that dld not rephcate substantrally similar condltrons to: -

Wthh the wmdows were exposed whrle mstalled and which was desrgned for windows of

a drfferent age and not exposed to condmons srmrlar to those of the wmdows in this case

11
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_+ which had been installed for over eight years. Thus, the jury’s verdict was the product of
passion, prejudice or bias rather than competent evidence.
A new trial is also required where the charges to the jury are incorrect and mislead

the jury in its fact-finding role. Koutsogiannis v. BB&T, 365 S.C. 145, 149, 616 S.E.2d

425, 427-28 (2005).
First, the Court failed to give the required charge that BFS was entitled to notice"

as a_condftion precedent to any warranty claim as req_ui'red by South Carolina. law. See

Brooks v. GAF Materials Corp., 41 F.Supp.3d 474? 482 (D.S.C. 2014)(liéting elements
of a breach of implied warranty claim); S.C. que Anq. §8 36-2-602, 36-2;607(3)(a), &
36—2—7 14(1) (requiring notice to the seller of breach of warranty). The failure to give é
" notice charge to the jury was error and allowed the jury to consider that no proéf of notice
wa; required to sustain the claim; | |

.The Court also improperlybcharged the jury on the statute of limitations. The Court
Chaxged the jury that “there is often ‘more lthan dnp reasonable iﬁferénée’ as to when oﬁe
‘knows or should have known’ that he or. She has a claim.” This instmétioﬁ wés an
improper charge upon the factis of the case. S.C. Const. art V, § 21. The charge expressly |
states to the jury the Court’s opinion in the matter tl¥at it should begin deliberations upon
the premise that there are most lil;_ely multiple reasonable conclusiohs tﬁey could be reached -
on the fact of when the Plaintiffs.knew or should have known that the windows leaked and

were Causiné damage rather than simply bharging the law as to the trigger for the statute

of limitations. Cf. St‘ateryv. Mahaffey 1258.C. 313, 118 S.E._ 613 (1923) ( a court “should

~ carefully refrain from and avoid expressing any opinion that he may have formed from the

12-
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facts as to the force, weight, gnd effééf, leaving it to the jury to draw their own conclusions,

and not impress upon them any impressions that the testimony may have made in the 1ﬁind

of the judge”). It was the jury’s duty to examine the evidence presented to decide what
~ inferences, and how many, might be drawn as to .Plain'tiffs’ knowlé;igc of l_eaking windows.

The undisputed testimqny at trial was that the Plaintiff HOA and homeowners
actually knew - not just objectively should have knbwn—that'the windows were leaking as
carly as December 18, 2010, more than three years prior to the commencement of the
lawsuit arid informed the dcveloper of that fact See December 18, 2010 email, marked

as Exhibit 10 to Meek’s deposmon;_ MeekaD,cposmon.at 217:4-21, 225:2-7; 286:13-25,

and 318:13-320:2. This was all that was ‘nccessary to trigger the running of the statutes of

limitations. M, 314 S.C. at 128, 442 S.'E.'2d at 170. Plaintiffs then had three years
to figure out the particulars of tﬁat claim and bring suit. ‘

fn light of the foregoing, the actual damages verdict was improper or grossly
excessive. Hence, a new trial absolute must be-ordered.

IV. The Court should grant .rémlttltur because the Jﬁry rendered an excessive
verdict when compared to the evidence of window repalr and replacement
‘adduced at trial.

Failing any of the relief requested above, this Court should grant new trial nisi
remittitur because the damages awarded by the jury are clearly excessive compared to the
evidence presented at trial. BFS did nothing more than take an order for windows and
communicate it to thé manufacturer, who then shipped the windows directly to the

construction site. BFS had no role in manufacturing or installing the windows. Despite

13

Motion to Dismiss Exhibit K -014



N

this limited role, the jury awarded damages agamst BEFS that included other aspects of the
project in which BFS had no mvolvement
This Court “may grant a new trial nisi remittitur when it finds the verdict is merel’y

_madequate or excessive.” Howard v Roberson, 376 S.C. 143, 654 S E. 2d 877, 883"

(2007) “The consideration of a motion for a new trial nisi remittitur requires the Court to

consider the adequacy of the verdict in light of the evidence presented.” ;Wai'in'g‘lv._

Johnson, 341 S.C. 248, 256, 533 S.E.2d 906, 910 (Ct. App. 2000). B
“The trial court has wide discretionary power to reduce the amount of a.verdict

which in his or her judgment is excessive.” See, e.g., Rush v. Blanchard, 310 S.C. 372,

381, 426 S.E.2d 802, 806 (1993) (afﬁrmihg trial court’s remittitur); RRR, Inc. v. JTogpas,
378 5.C. 174, 183, 662 S.E. 2d 438, 442 (Ct. App. 2009) (*[T]he circuit court .‘_;..;.ha's
the power to grant a new trial ;iisi when it finds the amount of the verdict to be merely -

inadequate or excessive”); Becker v. Wal-Mart Stores, Inc., 339 S.C. 629, 837, 529

S.E.2d 758, 762 (Ct. App. 2000) (affirming trlal court s granting of motxon for remittitur
on grounds that amount awarded by jury was merely excessive”).

The jury. based its vefdict on one exhibit from trial—Trial Exhibit 56 (Def. Exhibit
v325(f))—as'evident froml the exact match between &is repair gstimate and the verdict,
$2, 163,493.55. The exhibit. contained damége repair estimates that were, as-a matter of
" law, causally unrelétéd to any alléged ieakage of the windows and provided estimates for
those unrelated repairs. For instance, the exhibit includes estlmates for repairing garage
roofs, replacing toxlcts and vanities, doing landscapmg around outside HVAC units, and

removing kitchen t11e.

14
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| _Fdrther, the estimates in Ex‘h.ibit‘ 56,. and thus the verdict, included repair amounts
based upon alleged damages' to non-party unit owners. While Plaintiff set forth class
-allegations in its pleadings, this Court never certified ab.class of unit owners. As a result
this matter proceeded to the jury on the clanns of only the named unit owners, Marvm T. ”
.Meek and Frances E. Hill and the HOA. B_ecause the windows are, by the Master Deed
for the regime, deemed to he part of the_ individual units, Plaintiffs could only recover
repair co;Sts associated with the windovrs in the Meelc and Hill units and in any area (such’
as an office or other common area) held by the HOA.
vThe jury could not award darnages 't:or the windows of units of other non-party unit
owners or damages to the interior of their umits. The jury. could'not award damages against
BFS that were not causally related to the alleged wmdow leakage The jury improperly
did ' s0, however and awarded damages for all wrndows in all units and for repairs to

property w1th absolutely no relatmnshrp to the windows, such as garage roofs and wiring,

. .. missing fire. st0ps in the plumbmg chases, and regrading of the landscape See Exhibit 56.

Rermttrtur is necessary to reduce the excessive and incorrect jury verdict. Because the jury
relied on Exhrbrt 56 to set its verdict, the verdlct should be remitted to no more than
speelﬁed in that exhibit for window" repalrs Even if one assumes (contrary to reason) that
.the _|ury did not srmply take Exhlblt/56 and make it its verdict, the jury’s verdlct also has
no reasonable discernable relatlonshrp to Plaintiffs’ expert s valuatlon of damages related

to replacement of the windows and repair of resulting damage allowable given the narned .

parties and the standing of those parties to claim damages under the regime documents.
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 Therefore, this Cou'rt should grant remittitur and reduce the verdict to no more than
.$12;325.00, rplus a proponiénate share o_f the general ’requirel‘nents, permits, overheaé,
profit, oontingenéy and similar charges sét forth in the exhibit 56.
;Cohclusion
Wherefore, BFS réquests that the Court grant jﬁdgment in its favor, grant a new .
trial absolute, or alternatively, grant a new trial nisi remittitur,, ‘
| Respectfully submitted,

NELSON MULLINS RILEY & SCARBOR" UGH LLP

C. Mitchell Brown "
E-Mail: mitch.brown@nelsgdmullins.com
William C. Wood, Jr. _

E-Mail: bill. wood@nelsonmullins.com
Michael J. Anzelmo

E-Mail: michael.anzelmo@nelsonmullins.com
1320 Main Street / 17th Floor

Post Office Box 11070 (2921 1-1070)
Columbia, South Carolina 29201

(803) 799-2000 o

KERNODLE COLEMAN
C. Davi Dyer
- E-mail: ddyer@kernodlelaw.com
- 914 Folly-Road, Suite 2 (29412)
Post Office Box 13897
Charleston, South Carolina 29422
- (843) 795-7800

Attorneys for Builders FirstSource-Southeast Group LLC
Columbia, South Carolina -

November 17, 2016 - . L
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CERTIFICATE OF SERVICE
I, the undersigned Administrative Assistant of the law offices of Nelson Mullins Riley &
Scarborough LLP, attorneys for Builders FirstSource Southeast Group LLC, do hereby certify
that I have served all counsel in this action with a copy of the pleading(s) hereinbelow specified
to the following addrcss(e_s):
Pleadings:. . MEMORANDUM IN SUPPORT OF BUILDERS FIRST’S MOTION FOR
. JNOV, NEW TRIAL, NEW TRIAL ABSOLUTE, OR, IN THE
ALTERNATIVE?‘ FOR NEW TRIAL NISI REMITTITUR, and

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION 'fO

COMPEL PRODUCTION OF SETTLEMENT AGREEMENT A%D S
MOTION FOR SETOFF . o= D
» : | w8 N
’ . € - L
Counsel Served: Via Email on 11/17/16 and = ™ —
» ‘ " Via Hand Delivery on 11/18/16: mI
) =3 =~ E
Justin Lucey, Esquire §§ g
Dabny Lynn, Esquire - - 5 a8
Justin O'Toole Lucey, P.A. A

415 Mill Street
Post Office Box 806
- Mt. Pleasant, SC 29465

Eileen Hindman
Sr. Administrative Assistant

=
s
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