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(The proceeding began at 2:12 p.m.)

x
|
;
{
h

" THE COURT: Thank you all so much and please be seated.

1

f Good afternoon. Got all sorts of motions from Builders
| FirstSource. Right?
MR. WOOD: That is correct, Your Honor.

THE COURT: And I'm listening to you, sir.

~!' .. MR. WOOD: All right. Order of filing, we had the

. setoff motion and motion to compel that's tied to it was the

first one filed. And we had JNOV new trial motions filed.

;Subéequent to that, i'll take up the setoff and the

i
4

~discovery motion. And right of the bat I'm going'to say on

ithis'one, I agree with one point that Mr. Lucey is that the
:production hinges on whether there is some kind of entitled

{either to all or some partial setoff in the case. You
iobviously don't have.to compel something if I have no right

]

Jl to it. But I do disagree; I believe we have a right to a
g : ‘ .

setoff and I would like to address that.

" THE COURT:. Okay.

MR. WOOD: We kind of had memoranda that crossed in the
f mails They filed one opposing 6ur motion; we filed one
suppbrtihg it. I'éidn't‘havé a chance to do a reply or
'wanything like théﬁ.g-SE I'm .going to kind of talk through
both as I go along here ta;kingvabout set up. And I'd like
y to address the p;odedural defénses to our motion that they

"raisedffirst., And one of those was that it wasn't timely

Copy of Transcript of Record - November 18, 2016 Hearing - One Belle Hall v. Builders FirstSource
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‘} THE COURT: Okay. Thank you. Yes. Now, moving right

,Ibroughtkinto the case. Had a list;-I thought it had been

“4
—
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'in limine being denied. My memory is they were all either
ﬂconceded to by plaintiff or granted by the Court. Thank

‘you, ma'am.
1

H

{along.

4}

MR. WOOD: Okay. Your Honor, goiﬁg to the JNOV and new

trial motion. First off. I want to move .-- we moved for

‘IJNOV. I want to discuss those first before I talk about the .

There's some confusion about ordering this when we were

done. It hadn't béen done. I addreééed that with Ms. Dyer
the other day. We're éoing to o;de; thelt;énscriﬁt and get
"it in. And I apologize for not having it.‘ I never had a
‘trial transcript delivered in toto that quick. But be that

‘as it may, we're working from counsel's memory and what I've

‘"read in reviewing the extensive documentation in this case.
But going to the issue of those, my understanding is

rthere was no préof of notice being given to our client prior
M : ) '
fto suit about the defect in the windows. Notice .given to

I .
Fhus, the warranty book has a contact person I understand that
1 ; .
.you're supposed to contact if there's a problem with the
, v

'warranty. My understanding is there's no proof of notice
[}

[
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new trial. JNOV on the issue of notice on the warranty 1
ﬂlclaims. Your Honor, I believe there is no proof -- again of 5
. ! i
the trial transcript. I will address that, Your Honor. ;
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w{how to do it, Your Honor. It was exhibit 188; joint exhibit

1l seasonable notice of breach in order to recover: common law

Il remedies for breach of the artigle to the contract. Here, 1

T?ones making the élaim. But they had a book that told them

' couldn't find it this morning when I was looking for it.
I But in there, there's supposedly a warranty given directly

L'froﬁ us and there's a whole page, I think it's about page'—— ﬂ
! :

37
unambiguous. It has'brought enough to encompass common law I}

I remedies, thus a party to an article II contract must give é

buyer failed to give seasonable notice, so it cannot

"recover. That was dealing with the common law remedies.
Ill‘They had already rgjeéted any statutory article to remedies
‘because of lack of notice in the prior paragraphg. So I
”believe, Your Honor, we(re entitled to JNOV.

i

i THE COURT: And the notice that you argued should've

been given, would've been notice from the homeowner?

MR. WOOD: Yes, notice from the homeowner. Their the

|

188 in the trial. Exceptionally detailed. They cited for
Wlone of the warranties or two warranties that were within the
doc -- or one was the sales thing. I don't think that was (

in there. But in joint exhibit 188, they quote from it. I

I forget the page number. It's up in the beginning. It
L says contact these people if you've got a warranty claim, H
7 windows. And it gives a name. My understanding, there was |

no evidence offered of notice in this case, Your Honor, » !

i Copy of Tmnscripf of Record - November 18, 2016 Hearing - One Belle Hall v. Builders FirstSource '
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]| even include this ground anyway.

So there are four procedural bars fér us to even talk

“ about the merits on ény of these; any of these. But on this
one in particular, Your Honor, we submitted a charge to the
;Cburt and we submitted a legal precedent and the precedent

i
'was that a downstream user, not a party to the transaction

E:such as the case just cited to us that apparently got found
i B .

'this morning that's not in yesterday's brief, not a party to

4
¢
1

the transaction. But. a downstream user, there's an

i'exception to the notice requirement. And we provided the

Court with the law, .and the Court looked at the defense i

The answer was no. The Court charged the law as it had been
shown to the Court by the plainﬁiff. There was .no objection

by the defendant. So that's a fifth procedural bar to them

now raising this. There was no objection to that charge;
there was no objection to any éharges by the defendant. And
IIYour Honor,_it was properly charged.

-We 'shouldn't be starting over from scratch. That's not
what a JNOV -- the whole JNOV motion right now is untimely::
The motion was hade at the close of the case and denied.

, .
iThe law in this state is clear, you cannot ﬁave successive
ﬂ'JNOV motions. They‘cannot.pull one ground out oflthat JNOV

imotion that's proper for this Court to hear today because

"IJNOV was denied on Septémber ist.v And the way, after that a

| Copy of Transcript of Record - November 18, 2016 Hearing - One Belie Hall v. Builders FirstSource
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Form 4 order was entered, entering the jury verdict, and the

bok checking this case is ended was checked, the appeél

"periodihas already run. This case has sailed. There's

nothing here. But I'm happy to address each ground that

-they want to go through of the Court would like to. But

~two-thirds of what I just told the Court applies to every

ground_there~is~ There'é'no exception; there's no grounds
z'in the DV motion.' Théfe was no second DV motion. The JNOV
‘motion has éire;dy beén denied. This JNOV ﬁogion‘is
untimely. I£‘doesn't exis£ in ﬁhé eyes of a Igw. .This

motion does not exist. And the jury was charged without

:objection.

4
1
i

. THE COURT: Yeah. Do you have -- let me ask you this
question: Have you got that part of the transcript?

MR. LUCEY: Yes, ma'am. TIt's attached to our motion.

;I'm glaq to hand up my-copy.

THE COURT: Okay. No, no, no. Hold on.

MR. LUCEY: The JNOV motion at the close of evidence,
plaintiff's evidence, that did‘not have this gfound is the
August‘3st, 2016 transcript, page 39.

MR. WQOOD: Is that oqe of your exhibits in your file?

MR. LUCEY: - Yes, sir.

MR.  WOOD: Which is it? B?

MS. LYNN: Yes, sir.

MR. WOOD: Thank you.

Cépy of Transcript of Record - November 18, 2016 Héaring -One Bqlie Hall v. Builders FirstSource

Motion to Dismiss Exhibit M -006

Ep——




10

11

12

13

14

15

16 ;

17

18

19

20

21

22

23

24

25

43

"MR. LUCEY: Ilcaﬁ'walk éhe Court through it when the

Court is ready. ‘
(Bfief pause.)

‘THE COURT: I think what's happehihg on the bottom of,
E49 the‘top of 50,“and it really boils down to sufficient
evidence or should've been insufficient evidencé. Clearly,
‘what I understood the'érgument to be at the bottom of 49,
because I dohremember'this“parf of Ms. Dyer's argumen;
?because she asked the questions about it. And it wénf to

the issﬁe of these windows were on the site; they could have

.been.damaged as a result of having remained on the site as
opposed to this. being a manufacturing defect. That's what I

‘remember that argument addressing. And that went to the

|
‘

‘breach of warranty. In other words -- and I think you were
;arguing ~— I do remember the twin windows and the lack of
icertificatiod, whatever that argument was. And I think

|
‘that's what Ms. Dyer was certainly talking about. At this

Al ‘ ~

Il Juncture, at 49/50, as it related to the warranty. You
‘know, it's a little bit difficult having -- and I gquess I
N just ask that question. - Mr. Lucey, what portions of the

iltrahscript did you request?

| ' MR. LUCEY: We requested the openings.

f " THE COURT: Yeah.
"MR. LUCEY: We requested both directed verdict

arguments.

Copy of Transcript of Record - November 18, 2016 Héﬁgﬂng - One Belle Hall v. Builders FirstSource
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;‘ ** THE.COURT: Okay.

MR..LUCEY: And we requested all the post-trial
arguments, post—tfial activity. |

THE COURT: Qkéy!

MR. LUéEY: “Andithe élosings.

'THE EOGRT: Okay. |
| ’.MR. LUCEY: And Your Hoﬁof, if I may, at page 45 you

 finish excusing in the jury.

THE COURT: Okay.

" . . MR. LUCEY: ~And -you call for motionss

. THE' COURT: -Ye?.
% MR. LUCEY: And you called for motions from the
jplaintiff‘s_firstT And the entirety, the transcript from 46
jthr0ugh 58, is,an argument on plaintiff's'motions'for
gdirected'verdict.L
| THE COURT: ﬁqw, I'm 3£ 49. You're somewhefe else for
{45. Bécause.when I go back -- wait 'a minute, now.

MR. ANZELMO: We go through 32 to 49, uninterrupted.

i

' THE COURT: Me too. It must be something else. I go

‘through 32 to 49.

H

é jMR. LUCEY: You‘meén you skip pages?

| . THE COURT: Well, but it could be under another tab.
:Maybe some other tab? It was all under B? i'm sorri.“'I
Estart.wifh 21 and then I go.to -- the I go to page 32. . And

v

zthen I have another,: it just says excerpt of the transcript.

Copy of Transcript of Record - November 18, 2016 Hearing - One Belle Hall v. Builders FirstSource
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‘And then I gé ﬁb pageq49. And then I go fo -- from 49 i go
"to —— I go to 51.“‘Yeah, 51. And that I go from 60 - just
 pége 60 is by itself. Page 68 is by itself. And then I
have 68 through 70.

MR; LUCEY: We did exdéfpt it. We .only filed what we
‘relied on. “ | | |

THE COURT: Sure.

MR. LUCEY: I havé the compréhensive.documents from the
‘court reporter ifFI can hand those up to the Court.
' THE COURT: Okay .
| AMR. LUCEY: _They'ré not excerpt; they should be
:paginated:properly.'

THE COURT: Okay;'
é MR. LUCEY: And théy're by date. And some of the
ipagination change;, you sée as a new date —

!

| THE COURT: ' You know, this is not really fair to you -

guys because y'all have to put up with us saying we Jjust

[N

~want what you're relying’on. You know, here I am asking for

t

more. I feel like I owe everybody an apology. Because I

know we say we just want what- -we want.
MR. LUCEY: So if I could take the Court to
September 1lst transcript.

THE COURT: Okay.

MR. LUCEY: On page 45, the Court finishes excusing the
tjury.

Copy of Transcript of Record - November 18,2016 Hearing - One Belle Hall v. Builders FirstSource
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'THE COURT: Right.
il ~ MR. LUCEY:f And call for motions from the plaintiff

first.

THE COURT: Yes. ‘ 5.

MR. LUCEY: Page 46, the plaintiff's began their

" 58 are arguments on plaintiff's motions. And Ms. Dyer did
; érgue in opposition tovseveral of our‘motions'that we ‘did

spend some time of those twin windows. We theh -— go to

page 59, and you deny the plaintiff's motions. And you
inquire at the end of that to Mr. Dyer, "Yes, motions?""
, Ms. Dyer, "No, Yoﬂr‘HQnor." CIf fhere]s_any confusicn

whatsoever about that, if we go to page 129 on the same

~date, September 1, at iine:2; page 129.

| THE COURT: .Okay;-‘Let.me ask you this,quééﬁion.

MR. LUCEY: Yes, ma'am..

THE COURTﬁ It lobké’fﬁhny. Because i'm looking at
Jpage 55 and 55 is -- and Fheh'SS'ends - do you sée how.iﬁ
H%is?v There'g‘é lot'ofxbiank pa§e and then . 56. o

MR. LUCEY: .She apparently inserted a new page every

|| time she just started a.new dialogue.

m§ . THE COURT: Every time one of you spdke, it was like
she's starting a new page. Is that what ---

il :

d' MR. LUCEY: Yes, ma'am.

|l THE COURT: Okay.

[|| Copy of Transcript of Record - November 18, 2016 Hearing - One_ Belle Hall v. Builders FirstSource
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iﬁthe architect specifications. And then I counter back on

|| page 56, "No, the testimony is they never saw them; they

47

¥

| MR. LUCEY: And then one of the things she's pointing

iout at 55 is she saying that Builders FirstSource relied on

never 1ook at them." And then she responds aéainst me again
;t'57; I reséona again at 58. Fifty-nine, you deny
pléintiff's motions and you call for defense motions.

THE COURT: I see that.

MR. LUCEY: And .she says, "No, Your Honor." ' »

THE COURT: I 5ee that. Ahd.then we sit down; we. got

to go do the cha;gei - ‘ . il

MR. LUCEY: But ﬁust as importantly, if we go té page |
129, | | |

THE COURT: Okay.

MR. LUCEY: Page 129,.after the jury is excused,
1Builders FirstSource moved.for a JNOV. It was denied.

;There was no request for ten days for any.other motions of

any kind. South Carolina does not recognize successive JNOV
motions. You get one bite at that apple. It's been made
and ruled on. -There are no possible grounds for a JNOV at

‘this point; it's been made and ruled on. And the ten daYs
| ‘ .

for motion to reconsider has run, and the 30 days for an -
ﬁappeal has run. And under Boone versus Goocdwin, the rule

. does read that the‘Court can-allow ten days. Under Boone

| versus Goodwin, the South Carolina courts have interpreted

: Copy of Transcript of Record - November 18, 2016 Hearing - One Belle Hall v, Builders FirstSource
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"the'rule to require that you request that ten days right

v
,fthere.as the jury,;s being excused. You can't even wait. .
L%So éven if they;vé requested ten dgys to make other motions,
ﬂﬁpost—trial mofions, anythiné else, even iflthey came back.a
week later énd séid can we‘make these? No, time-is gone.
You goflfo.make ghat request tﬂat.day.‘ As We.clearly see by' 
pagé‘lé?? the JNOV hag been made and denied. There was no
time requested for any additional motions. So even to the
extent thqt tHe ﬁoéioﬁs for new trial are somehow new and
different, fhey're time-pért two. There was no request on
September 'lst fbr:édditional time to follow up post—tri;l
motions. And it's‘jurisdictional; it's gone. And so in
.addif;og to the spbstanti&é response, I weculd have to every
ground,>which we héve in féct-briefed out of an abundaﬁce‘of
caution, but in addition to that response they cannot.
préffer to thié{éourt a single ground no matter how golden
it is, that qualifies underlthe rule -- if's gone. Case 1is
over. ‘Thank you, ma'am;.

THE COURT: Thank you. ‘Yes, sir?

MR. WOOD: Don't.have fhe £rénscript, so I haven't read
‘it:. I waé”listening; I was a little confused about where
£his‘DV Was»Happeping; It sounded like he Qas séying'one

. was made after a jury charge. But that didn't sound right.
~You usﬁally make that at the cloée of evidence, so that

-would've been -- so I'm not understanding the flow of the

i Copy of Transcript of Record - ‘November 18, 2016 Hearing - One Belle Hall v. Builders Fi'rstSource ‘
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%}hear from you about this, Mr. Lucey, there is a procedural

51

MR. WOOD: I would like to offer to get avfull-

transcript,. bfing it béck, deal with the procedure when we
got the whole thing and can read it through. If I can . ﬂ
address the subétance -- I meaﬁ, I cannot say. I do not 1
have the transcript.. We work for memory. | | : ;
THE COURT: I understand.
|L MR. WOOD: And so, you know, the franscripﬁ is ‘going to
"be what the trénscript is going to be. And there's some
"disjointedness here apparéntly.‘ But I would like to address
Ihthe issues. I think, if 1 remember the rule, aﬁd I'm trying
to do this -- a new trial motion has to be made within ten
days of-the verdict because i;'s not concerned in_thé same
“?way as the JNOV with the'sufficiency of the evidence and
‘those kind of things. It's based on the totality. I>may be
:wrpng; I'm working from memory on that. But I-don'tlthink

i there's that saying you got 'to request ten days'to.make it

|

Il

kind of a thing. And my JNOV arguments will be bear upon

fthe }3th juror in the new trial. absolute motion. -

,'THE'COURT: Hold on one second. (Brief pause.) .. Okay.
;I was just looking for -- I was looking at the JNOV and then
KI was looking at the just‘the motion for new trial. 'Here's

_issue. There just ié. And the transcript is critical to

those issues. You want to have the full transcript. ;

Copy of Transcript of Record - November 18, 2016 Hearing - One Belle Hall v. Builders FirstSource
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fCeftainlY} Mr.‘Lucey has provided certain excerpts of it.

{ﬁAndr obviously, based on the.excerpts, I have some concern

procedurally. Because if there wasn't a motion for a

directed verdict'raised at the conclusion of all the
evidence then you cah’t‘make a JNOV. And the motion for
dirécted'verdict dictatés what issﬁes can be raised in thev
JNOV. Sé'I'm more comfortablé.éiving what I have seen; I
think that ;~ if‘y§u wish to get the tianscriét, that's‘
perfectly fine. But I do think the procedural -- given what
I héve séén, the proc¢dhrai part of that opght to be settled
!Ifirst. Now; 13th.juror, we'll go now.to the 13th juror.. ;
.MR.'WOOD: .The’new’trial motion. é
‘ THE'COURT; And the motion for ﬂew trial. That would

be -— your position for motion for new trial it also has to

;be ﬁade in timely —--

MR. LUCEY: ‘Absolutely. And Your Honor, the'case,*i
igop the case w;th-me, I;'sbright‘on point. It covers Rule
59 and Rule 50. it.absolutely has to be made at the time
“the jufy”is excused or you have to make a motion at that
;momeﬁt for thepaddiéional‘ténvdays or it's time-barred.

' THE COURT: Okay.

é MR. LUCEY: And in this'case,'since there was é JNOV

1

imade, the only thing they could do subsequent to that is to
i make a Rule 59(e) to amend your order on the already made
! : ‘ .

' JNOV. You can't just file another JNOV. They're not

Al

‘ Copy of Transcript of Record - November 18, 2016 Hearing - One Belle Hall.v. Builders FirstSource
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recognized, and we brieféd that case law to the Sﬁate, to
the Court, in our brief, Your Honor. ﬁut if I may hand up
the case of Boohe versus GgodWin, it's right on ﬁoint. You
just can't do it. N

THE COURT: Thanks. . (Brief paﬁse.) Okay. All right.
And so Boone versus - you're.welcome to see_it. ‘I‘have it
in here Boone Versus Goodwin certainly says, appears to say

that. So hence, hénce,bit.just seems that if you want to

{l get the transcript to satisfy yourself, I think that's

certainly appropriate and nof a problem to do that.. So 13th

juror, is that included -- I-don't know that 13th juror is

"included in that one. Is it?

MR. LUCEY:  Your Hondr, we would respectfully.submit

that Rule 59 doVers_all'motions for a new trial under any

'name of any -- and I have Rule.59 if you like to me to hand

it up. Rule 50 expressly, the JNOV rule.

THE COURT: Yeah.

MR. LUCEY: Expressly refers to Rule 59 'on motions for

.new trial. They both have the exact same time limitations.

Wé do believe that these are the only two rﬁlésvyou can move
under. The next one is'éﬁle 60 on mistake orvinadvertehcé
but that's jut not relevaﬁt ﬁere aﬁd it hasﬁ‘t'been moved
on. 'And I'm hapéy to hand the fules up to the Court just

THE COURT: I got thems

Copy of Transcript of Record - November 18; 2016 Hearing - One Belle Hall v. Builders FirstSource
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}'cited in our brief at page 16 that expressly rules you may

Wi

54

f
ik

MR. LUCEY: And it's the Quality Trailer Products case

_not have successive JNOV motions and have that case with me

if the Court would like to see it.
i ’

? MR. WOOD: Your Honor, speaking to Quality Trailer if I
“may? | | |
i THE COURT: . Sure.

MR. WOOD: You can't have a motion to reconsider. The
case that actuaily deals with quality is Elam (ph). And
Elam says there can be an oral JNOV and you havg a right to

lmake a motion to reconsider based on what was raised'in the
orgl JNOV. So it's not this motion that we have here can be i

-~ that is not a success JNOV when you do that. The Court {
- ’ {

makes it very clear; you have one written opportunity to

lseék review of that denial of the oral JNOV in the case
1that's Elam.

THE COURT: As I uﬁdérstand it, that's what Mr. Lucey
is saying that. you do that under Rule 59, Elam motion to
calter and a motion to reconsider. I mean, I think that's
*what he's saying.

MR. WOOD: And this motion was filed within ten days of
%the 6ral JNOV. This is not a duplicate JNOV under Elam.
THE COURf: I understqndt | ‘

MR. LUCEY: The words amend, reconsider, or anything

similar are nowhere to be found in that document.

Copy of Transcript of Record - November 18, 2016 Hearing - One Belle Hall v. Builders FirStSource i i
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THE COURT: Okay. Okay. (Brief pause.) Yes, sir?

i

li MR. WOOD: I was trying fo think'and started =- I waé
Iltrying teo think of a way to go forward.on it. I would like
ﬁto get the trahscript‘and you had mentionéd'and confirmed.
?ﬁ THE COURT: rSurén |

MR. WOOD: Get the whole thing.

THE COURT: Sure. "Absolutely.

MR. WOOD: And I don't know if Your Honor wants to hear
what we've got té‘say or wait until we see it?

THE COURT: You know,'heré's what I want to do.

MR, WOOD: We'll travel to St..George, wheréver we. need
to come for it. |

THE COURT: You're so kind. I think that it's
- appropriate to get the transcript; I really dof }And;tp do
:it fully because I don't want to start a study of matters if

HI got to turnaround procedurally after I've done that amount

————

'of work. I just think it make sense to go ahead and let's
Esee where we are'procedufally. So I think that is where we
;are going to be. Let's wait; let's get the transcript;

-let's look at the transcript and see where you are in that

Il regaraq, okay?

J MR. WOOD: Be glad to do so.
A THE COURT:. And then if you want to, once you have the
{ procedural ~- once you have your transcript then we can-

handle the resf of that argqument.
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