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“N‘?elson
Mulhns

Nelson Mullins Riley & Scarborough L1LP
Attorneys and Counselors at Law

1320 Main Street / 17th Floor / Columbla SC 29201
Tel: 803.799.2000 Fax: 803.255. 9024
www.nelsonmullins.com

Federal Express

‘The Honorable Julie J. Armstrong
Clerk of Court

Charleston County Courthouse
100 Broad Street, #106
Charleston, SC 29401 -

April 18, 2017

Michael J. Anzelmo

Tel: 803.255.9312

Fax; 803.255.9024
michael.anzelmo@nelsonmullins.com

RE: One Bell Hall Property Owners Association Inc., et al. v. Builders FirstSource

Southeast Group LLC, et al.

Civil Action No. 2012-CP 10-07594

Our File No. 00350/01800

Dear Ms. Armstrong:

Enclosed for filing in-the above-referenced matter please find the original and one copy of a
Supplemental Memorandum with Remaining Grounds for Conmderatmn in BFS’s Post-Trial
Motion. Please return a clocked-in copy to us

By copy of this letter, we are hereby serving counsel with a copy of"this document.

MJA:ckh
Enclosures

Very truly yours,

Mlchael 7. -Anzelmo

cc: Justin Lucey, Esquire (via FedEx, Email, and Hand Delivered at Hearing)
Dabny Lynn, Esquire (via FeclEx Email, and Hand Delivered at Hearing)

With offices in California, Colorado, District of Columbia, Florida, Georgia, Massachusetts, New York, North Carolina, South Carolina, Tennessee, and Wesi Virginia
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STATE OF SOUTH CAROLINA )
IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
‘One Bell Hall Property Owners ) Civil Action No. 2012-CP-10-07594
Association Inc. and Marvin T. Meek ) o
and Frances E. Hill, individually, and on )
behalf of all others similarly situated, )
)
Plaintiffs, ) ,
, ) Supplemental memorandum with
vs. ' ) remammg_ggmds for. consigeration
: ) m BFS’s post-trral moﬁion "-’r-~
Builders FirstSource Southeast Group ) I ggm
LLC, et al., ) P
| ) e S5
Defendant. ) .i gé
) . =3
) T
s P e 3 o

e T S T
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Defendant Builders FirstSource Southeast Group LLC (“BFS”) submits this
supplemental memorandum in support of its post-trial motion to address the remaining |
grounds in the motion.. Defendant Builders FlrstSource Southeast Group LLC (“BFS )
agreed to withdraw several grounds set forth in its post-trial motion filed September 13,
2016.' As a result, BES submits this supplemental memorandum that sets forth the

remaining arguments from the initial poat-trial motion for ease of reference. BFS kept

the initial ‘numbering from the initial post-trial motion in this supplemental filing because -

that tracks how the parties and Court have been communicating about the matter.

The remaining issues in BFS’s post-trial motion are as follows:

‘ 'BFS withdraws the items numberecll 2,3,4,8,9,10, 11, 13, 14, 15, 16 17, 18, 19,
20, 21, 22, 23, and 24 from the post-trial motion. '

€1: Hd 6! uauwz‘
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A.  Review of Denial of BFS’s Motion for Judgment Notwithstanding the
Verdict:

5. Plaintiffs failed to establish any alleged defect in the manufacture
or design of ;he windows that would support a claim under a theory of striqt
product liability or bréach of warranty.

6. Plaintiffs failed to establish any alleged deféct in the manufacture
or design of the windows which proxxmately caused any alleged injuries or
damages to Plamuffs and any product 11ab111ty theory.

7. . Plaintiffs failed to establish any feasible alternative deéign for the
windows as requifed to establish q'design defect cla.im for :a product liability claim
as required by Branham v. Ford Motor Co., 390 S.C. 203, 701 S.E.2d 5 (2010).

| 12.  The evidence is'ins;ufﬁcient to suppo‘;t or raise a jury issue on any
of Plaintiffs’ claims asserted'aga'inst‘ ;he Defendant and judgmént should be
entered in favor of the Defendant as a matter of law. |

25. Defendant is entitled to judgment because '(a) Plaintiffs failed to
i)rbve any defective condition in that the testing presented was conducted

-improperly, (b) theA improper testing ‘creatéd leaké in windows that had otherwise
met expectations, and (c) the windows were evaluated by implementing incorrect
standards by \&hich to évaluate windows installed for longer than si);‘ months (the

windows has been installed for over eight years).
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26 Defendant is eniitled to judgmeﬁt as a matter of law because the
evidence demonstrated that theAw‘indows.were‘daInaged afier arrival on'the job . |
site and also during delivery, h_an_d}ing, or storage.' |

27. Defendam is éntitled to judgmeni in its favor as a matter of lav»; on
the basis of set-off as Plaintiffs have already recovered amounts in excess of the
verdict fr(_ilﬁ othgr partiéé in settlement of claims for the same damageé whiéh ,
Plaintiffs claimed were the joint and several responsibility of Settling co-
défendants. | |

'B. | “BFS withdraws the New Trial, New Trial Absolute, Thirtéenth Juror,
and New Trial Rexﬁittitur "arguments found on pages 6-12 6f the Motion in full.
In addition to the above,.reconsider'ation should issue and JNOV should be
granted bec:al'ls'e this Court hnﬁrOperly deﬁied. BFS’s directed verdict motion and
" submitted Plaintiffs’ claims to the jury as set forth in detail below: |

A motion for JNOV should be granted only if no reasonable jury coul'd. have

reached the challenged verdict. Gastineau v. Murphy; 331 S.C. 565, 503-S.E.2d 712
(1998). The trial jﬁdge‘may_ reverse when a _réview of the record discloses no evidence
-which reasonably supports the factual ﬁﬂding necessary to sustain the verdict. Horry

County;: v. Laychur 315 S.C. 364, 434 S.E.2d 259 (1993). While the Court is

' concerned with the existence of evidence, not 1ts we1ght Curcxo V. Caterplllar Inc 355

. S.C. 316, 585 S.E.2d 272 (2003), and may not decide credibility issues or to resolve
conflicts in the testimony or the evidence, Id. at 320, 585 S.E.2d ai 274, JNOV is

warranted thh there is no evidence to support the ruling or where the. ruling is
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controlled by an error of law. Hinkle v. National Cas. Ins. Co., 354 S.C. 92, 579
$.E.2d 616 (2003). |
Plaintiffs’ claims of Strict liability and breach of warranty fail for failure to

&

submit proof of dcfect as requn'ed by Branham v. Ford Motor Co 390 S.C. 203, 701

S.E.2d 5 (2010). At tr1al BFS moved for directed verdict because Plaintiffs’ failed to
‘carry their burden of proof as to defect. Plaintiff did not carry its burden because, inter
alia, Plaintiffs failed to introduce any evidence of feasible alternati;'e design for the
windows, as requir’e‘d. by South Carolina law, that would have stopped the claimcd'

_ léakage. Tt;us, t.his: Coﬁrt should reconsider the deniai- of INOV and enter judgment in

' favor of BFS. | |

Plaintiffs’ claims of strict product liability an(; breach of warranty contain a
*_common element of ﬁroo,f; both réqnire plaintiff to demonstrate that the product was in a

defective condition. Madden V. CO)g, 284 S.C. 574, 579, 328 S.E.2d 108, 112 (Ct. App-

-1985). Plaintiffs presented madequate expert testlmony or other record evidence to
establish that BFS dehvcred w1ndows - its only actlvuy w1th respect to the project—
which contained a manufacturing or'desig.n defect at the time of their delivery. At
best, Plaintiffs’ evidence showed that the Windows orde'red and shipped by BFS l(it did
no£ manufacture, design, install, or maintain the windows) leaked years after they had -
l;een installed.

| Whether proceeding on a theory of manufacturing or design defect Plaintiffs

failed to offer evidence of the partic‘ulér'defect, whether in manufacturer or design,

that caused the window to leak. As to design defect in particular, Plaintiffs produced
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no evidence of any feasible atltemative_design for the windows, as required by South

Carolina law, that would have stopped the claimed lcakage Branham v. Ford Motor

Co 390 S C. 203, 701 SE2dS5S (2010). Because Plamtiff offered no evidence of and
. fatled to 1dent1fy any particular manufacturmg or des1gn defect in the windows as
delivered by BFS, judgment should be entered in favor of BFS on both the vstnct liability
and breach ot‘ warranty claims. '} |
Also, the Court also erred iii subtnitting the matter to the jury because the very
testing used to established the windows leaked was improper. The testing protocol used
liy Plaixitiffs’ expert to test the wintlows for leakage speciﬂcally i'referexiced AAMA
standard 51l as the a;;propriate testing standards for windows that has been instailed for
" more thar six months. '. Plaintifts’ expert did not utilize this standard. Thus, in adtiition
to there l)eing ne evidence that the windows contained a specific manufacturing or design
defect, thiere was no competent evidence demonstrating that the windé;ws leaked under
- the types of com_iitions existing in Mt. Pleasant as to weather patterns and the way in
which the windows we;e installed' by otliers: '

Moreover, this Court should recoitsider the denial of BFS’s INOV motion |
because Plaintiffs presented evidence to the jury of testing on‘ the vi/indows that diﬂ not
replicate substantially similar conditions to which the windows were exposed Awhile N
installed and Which was designed for windows of a different age and not exposed to
conditions similar to those of the windows m this case which had been installed for over

eight years. Thus, Plaintiffs failed to subrhit competent evidence of defect.
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| A Conclusion
'therefore, BfS requests that th¢ Court reconsider its denial of BFS’s JNO\;
motion and grant judgment in favor of BFS.
Respectfully submitted, |

NELSON MULLINS RILEY & SCARBOROUGH LLP

E-Mail: mitch.brown@nelsonmullins.com
William C: Wood, Jr. -

E-Mail: bill.wood@nelsonmullins.com
Michael . Anzelmo

: E-Mail: michael. anzelmo@nelsonmullins.com
1320 Main Street / 17th Floor

Post Office Box 11070 (29211-1070)
Columbia, South Carolina 29201

(803) 799-2000

KERNODLE COLEMAN
C. Davi Dyer ~ ‘
E-mail: ddyer@kernodlelaw.com
914 Folly Road, Suite 2 (29412)
Post Office Box 13897
Charleston, South Carolina 29422
(843) 795-7800

. Attorneys for Builders FirstSource-Southeast Group LLC
Columbia, South Carolina

April 18, 2017
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' STATE OF SOUTH CAROLINA ) - - |
| | ( " ). IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT'

- One Bell Hall Property Owners Association ) Civil Action No. 2012-CP-10-07594
Inc. and Marvin T. Meek and Frances E. Hill, )
individually, and on behalf of all others )
s1m11arly situated, )
, L) .
Plaintiffs, ) >~
) CERTIFICATE OF SERVIRE =
| | 7 2 N
Vs. ) _ ! ; < =
) I oer o =
Builders FirstSource Southeast Group LLC, ) ; :i? _ :
et al., _ ) = KR
Defendant. ) g =~
, , ) @

I, the undersigned attorney of the law offices of Nelson Mullins Riley & Scarborough LLP,

attorneys for Builders FirstSource Southeast Group LLC, do hereby certify that I have served all

counsel in thls action w1th a copy of the pleading(s) herembelow specified to the followmg address(cs):

Supplemental Memorandum with Remammg Grounds for Consnderatmn in BFS’s

Pleadmgs
Post-Trial Motion .

Counsel' Served: Via Federal Express for Delivery:on 4/19/17, Courtesy Email on
' 4/18/17, and Hand Delivered at Hearing on 4/20/17 )

Justin Lucey, Esquire
Dabny Lynn, Esquire
. Justin O’Toole Lucey, P.A.
415 Mill Street ‘
~ Post Office Box 806
Mit. Pleasant, SC 29465

NELSON MULLINS RILEY & SCARBOROUGH LLP

Post Ofﬁce Box 11070 (29211-1070)
Columbia, South Carolina 29201
(803) 799-2000

. Attorneys for Builders FirstSource-Southeast Group LLC

April 19, 2017
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