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Our File No. 00350/01800

Dear Counsel,

We enclose herewith and serve upon you by mail a copy of Appellant's Notice of Appealin
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THE STATE OF SOUTH CAROLINA
‘ In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY .
' Court of Common Pleas '

" Diane Goodstein, Circuit Court Judge

Case No. 2012-CP-10-7594

One Belle Hall Property Owiiers Association, Inc., and
Marvin T. Meek and Francis E. Hill, individually and

on behalf of all others similarly situated,................ . Plaintiffs/

‘ 8 Respondents,
V.

Builders FirstSource-Southeast Group, LLC, ..o Defendant/

: . - i Appellant.

NOTICE OF APPEAL

Builders Fir§tSource-Soufheast‘Groﬁp, LLC (“BFS”) appeals the judément of the B
Honorable Diane Goodstein filed Septembef 22, 2016, mmc. pfo tunc September 1, 2016 -
(attached as Exhibit 1), her order denﬁy'ing:BFS"s motion fo; sct off filed November 16, 2017,
(attached as Exhibit 2), and her order denying BFS’s motion for reconsidefation'of her set off |
order filed June 27, 2018 (attached as Exhibit 3), 'BFS received written notice 6f the entry of
the order denying its Rule 59 moﬁon for reconsideration of the set off ordgr on June 28, 2018.
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NELSON MULLINS RILEY & SCARBORQUGH LLP

By:. W{%

C. Mitchell Brown "6
SC Bar No. 012872 ‘ '
. B-Mail: mitch. brown@nelsonmullins.com
" William C, Wood, Jr.
SC Bar No. 015111 .
E-Mail: bill. wood@nelsonmullins.com
1320 Main Street / 17th Floor
Post Office Box 11070 (29211-1070)
Columbia, SC 29201
(803) 799-2000

Attorneys for Builders FirstSource-Southeast Group, LLC
Columbia, South Carolina | | ' '

June 29, 2018

Other CounSel of Record:

- Justin Lucey, Esquire
Dabny Lynn, Esquire :
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IN THE COURT OF COMMON PLEAS CASE NO, 2012-CP-10-07594
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s _ DISPOSITION TYPE (CHECK ONE)
IB/ JURY VERDICT. Thils ecfion came before the court for # trial by jury, The issues
have beer tried and a verdict rendered. o ‘
[0  DECISION BY THE GOURT, This action camte fo trigi of Hearing before the vourt.
Thie issueshave begn tried or tieagd md & decisicn rendered. ' B
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_ NOTE: ATTORNEYS ARR RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS-ABPEAL, .
IT 1S QRDERED AND ADJUDGED: []Seo attached order-(formal order to follow) Bﬁwmm& of Judgment-by
the Court: “We the jury firid i the-Plafutiffs on the folloing causcs of gotion: Strick Lisbility and Bresoli f Warrinty, And
Wé awan] the Plifntifls Two Million.Oue Hundred Sixty-Thres Thousand Four. Hundred Nincty-Threz Dollars ($2,163,493,00) in
gctunl and compensatory demages.” The forgoing was the verdict ’
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or edditional taxable costs oot available at the time the form and final order are submitted to the Jjudge may be provldcd to the
clerk, Note: Title abstractors and resmrchers uhould refer tq the ‘official court order for judgment details.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
» N ) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON _) CASENO.2012-CP-10-7594

ONE BELLE HALL PROPERTY OWNERS )

ASSOCIATION, INC. and MARVIN T. )

MEEK and FRANCIS E. HILL, individually, ) ~

and on behalf of all others similarly situated, ) ' VERDICT FORM

 Plaintiffs,
V8.,

Builders First Source — Southeast Group,
LLC; -

>

__Defendant,

We the jury find for the Plaintiffs on the following causes of action:

ND . Negligence
, _":Y‘;_(-S _ Strict Liability

_’}/(5 ___ Breach of Warranty

And we award the Plaintifts ] wo Million Dhe Hundve] Si’ﬁ‘fH-Th"“—‘}f“fj"‘-
(52,.M’3:, 443 yin actual and compensatory damages. Y-owr Hundred NM‘-“H" vee.

. OR

s ... We the jury find for the Defendant. ~
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Presiding Juror
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JULIE J. ARMSTRONG

CLERK OF COURT, C.P. & G5, . . =
100 BROAD STREET, SUME 108 _ mr clerkofcourt charlestoncounty.org
CHARLESTON, SC 204042258 . . o e :
RETURN SERVICE REQUESTED o m‘:, Ll
'CHARULS‘.TDN
r BCOUNTY:N
* SOUTH CAROLINA

AT

1320 MAIN STREET 17TH FLR, (29201)
PO BOX 11070
"~ COLUMBIA SC 29211-1070

NOTICE OF ENTRY OF JUDGMENT/ORDER PURSUANT TO RULE 77 SCRCP
Order/denying defnt BFS's Motion for Setoff |

CASE NO: 2012CP1007594
One Belle Hall Property Owners Associatlon Inc , plaintiff, et al VS Trammell Crow

Residential ,

This judgment was entered on the 16th day of November, 2017, and notice mailed first class on
Monday, November 20, 2017, to all counsel of record and/or all parties entitled to receive notice.

-

You may view and download this document at httji;//clerkofcourt.charlestoncounty :0rg: or obtain &
copy in person at the Clerk of Court s Office during regular Charleston County business hours.

1820102 2017110847201.00003
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
_ . ' ~ ) . FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 2012-CP-10-7594 2 A
: ) ' ' V’& ’:’4, e
ONE BELLE HALL PROPERTY OWNERS ) i g
ASSOCIATION, INC. and MARVIN T.) ((\Q A
MEEK and FRANCIS E. HILL, individually, ) T
and on behalf of all others sumlarly situated, ) , L O, 4'
) ORDER DENYING DE NDAzg‘. %
Pla.inﬁffs, ) BUILDERS FIRSTSOURCE- ¢ %
' ) SOUTHEAST GROUP, LLC’S *%
vs. ' _ ) SEPTEMBER 8, 2016 MOTION
- ' )
Builders FirstSource — Southeast Group, LLC; )
, ‘ _ )
Defendant. )

Defendant, Builders FustSome-Southeast Group, LLC’s, (“BFS”), “Notice of Motion and
Motion to Compel and Motion for Detemunatlon of Setoff”, filed September 8, 2016 (hereinafter
“Motion”) was heard by the Court at two separate hearings which occurred on November 18, 2016
and April 20, 2017. B | |

Having reviewed the s_ubmissi‘ons of the parties and heard oral arguments, this Court finds
BFS’s Moﬁon is proceduraliy precluded and substantively unsupported bécause 'l) BFS never
moved for a reconsideration, alteration or amendment of the Final Order entered by the Court on
September 22, 2016 and this Court no longer has Junsdlctxon of this case; 2) BFS is not entitled
to a.statutory mandated setoff on the express warranty verdict, which moots other setoff issues
under the two-issue rule; 3) BFS has already received a reduction in damages as contemplated both
by the Act a;nd in equity and is therefore nbt entitled to a double setoff; 4) BFS did not move for
equitable setoff aﬁd, based on fair nature of the proceedings, BFS is not entitled to an equitable
remedy; 5) BFS cannot-carry its burden of showing that prior settlements were for the sam:e cause
of action and injury; 6) Plaintiffs’ prior settlements were for different causes of action and injuries

than those awa:dcd by the jury; 7) BFS contractually waived ‘its right to a setoff and, in fact

1
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assumed sole responsibility for damages awarded; and 8) the case was tried by the consent of the
parties as a window only case so the damages are clearly diyisible and there is nothing to setoff.
Thus, BFS'’s Motion is DENIED.

BACKGROUND

This case was tried to a jury for four days between August 29 and September 1, .2016. The

rele\)ant facts ‘for the Court’s purposes are these:

1. During trial, P];intiffs presén;ed evidence that BFS provided an expréss
warranty that fhe windéwg they sn.;pplied to One Belle Hall were a “quality”
product and were “frée from defect,” and provided other contractual
assurances énd obligaﬁons as to the ﬁerfonnancé of the windows.

2, On September 1, 20186, the jury returned a general verdict in favor of
Plaintiffs in the amount of $2,163,493 on both Plaintiffs’ Breach of
Warranty and Strict Liability causes of action.

3. .Before excusing the jury, the Court askeci the Parties whether there was any
matters that needed to be taken up before the jury was excused; both panies' '
answered in the hegative; (T r. Trans 744:13-22).

4.  Following the jufy being excused, BFS made a Motion for Judgment
Notwithstanding the Verdict. (Tr. Trans. 748:2-5). The Court deﬁied the
Motion. (Tr. Trans. 748:6-12). BFS presented no other post-trial motions at
the conclusion of trial, nor did BFS request leave df Court to file post-trial

motions.
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* At the conclusion of the arguments, the Ceurt and counsel discussed that as

the jury had found against the Plaintiffs on the negligence cause of action,

- there would not be a need to consider setoff. |
On September'S, 2016, BFS filed a Notice of Motion and Motion to Compel

~ and Motion for Determination of Setoff wherein it requested the Court “to
compel the pmduetion of various releases or covenants not to’ execute
granted by Plaintiff.” (BFS’s Motion, Sep. 8, 2016, at 2). Notmthstandmg
the txtle of the motion, the substance of the motion did not request a setoﬁ‘
rather, BFS informed the Coun that Jollowing the production of the
requested documents, “BFS will move to seek a determmation by the Court
of the amount of setoﬁ" 10 be taken against thé judgment awarded by the
juxy.” (ld) |

‘ As'evidenced by vthe letter transmitting the Sept. 8, 201 6 Motion, a courtesy
copy. of the Motlon was not transrmtted to the undersigned trial Judge
On September 22, 2016, this Court issued a Form 4 Order signed by the
undersigned endmg the case and entering judgment against BFS in the same _
amount the jury generally awarded ($2,163,493) on Plaintiffs® Breach of
Warranty and Strict Liability claims. The Form 4 Order indicted by its
terms that it was the Final O_rdér as it indicated “This order ends the casef” '
No Rule 59(e) ‘motion' was subsequently filed after the Form 4 Order was
‘issued. | |

This Court scheduled oral arguments on the Motion for November 1 8,2016.
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10.' ... On November 18, 2016, the dgy of the hearing,‘ BFS served its
‘ “Memorandum in Support of its Mbtion tb Compel Production of
Settlement Agreements and Motion for Setoff.”
‘11, The forthcoming motion for setoff referen?:ed in the Motion to Compel has N
o not been filed.
12.- This Court again heard oral arguments on the Motion on Apnl 20, 2017.
BF S’s post—tnal counsel argued that they were statuton]y enntled to setoff.
Plaintiffs rejterated their position that BFS was not entitled to setpff in any
- form. | |
13.  On April 20, 2017, this Court orally ordered Plaintiffs to produce the
Settlement Agrée:‘nehts, reg;rdless of the event;ial ruliﬁg on the Motion;
so that there would be an edequate record. Plaintiffs cor;mplied shortly
thereatfter. ‘ o
14. = Although Defendant has possessed the §¢ttlement agreements for some
time, fhe indicated subsequeﬁt setoff miotion has not been filed and no
| further briefing has begn received from the Defendant as to its.entitle‘:nient
to a setoff. . ' | |
L. BFS’s Motion is Procedurally Precluded Because This Court Filed A
Final Order Ending the Case and BFS Did Not Move to Alter, Amend"
or Reconsider that Order .
After the jury was excused, this Court considered the applicability of setoff. For the
substantlve reasons discussed below, this Court eventually entered a Form 4 Order enrollmg the

full verdict of the Jury as judgment in thxs case and ending the matter. As BFS never filed a motion
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to alter, -arﬁend or reconsider this Court’s Finaﬂ Order ending this case, this Court has lost
jurisdiction of thfs case.! | |
A.  This Court’s Form 4 Order Ended the Case

An Order that indicate;s,th:ii nio further action is cc;ntemplatéd is a Final O.rde;' that ends the
case, Cheap-O's Truck Stop v. CIO};d, 350 S.C. ‘596, 605, 567 S.E.2d 514, 518 (Ct. App. 2002) (A.
Form 4 Order where a diagonal line was penned through the area for additional writing by the trial
Jjudge indicated no further action was contexﬁplated and was a final order ending the casé.).

This Court’s Form 4 Order; issued on September 22, 2016, was the final order ending the
case and en;c;lling the jdry’s verdict.? The Form 4 Order expressly recites “This order ¢nds the
case”™— an even clearer indication of finality than the Form,{t Order considered by the court in the
Cheap-O ’s fruck Stop decision. This Court’s judgméﬁt enrolling the jury verdict in favor of the
Plaintiff is the Final Order in this matter. o

B. = BFS Never Requested This Court Alter, Amend, or
Reconsider its Order :

BFS had ten Adays from récei_pt of the September 22, 2016 Order to request this Court alter,
amend, or reconsider its judgment. SCRCP, Rule 59(e) (“A motion to alter or amend the judgment
shall be served not later than 10 éays aﬁe’r receipt of written notice of entry of the order.”). Notice
of entry éf the Form 4 Ofder was served by the Cler]? of Court on all Counsel of Record on
September 27, 2016. BFS never ﬁlc;:i a Rule 59(e) motion requesting this Court alter, amend or

reconsider its September 22, 2016 Form 4 Order ending this matter. This Court has lost jurisdiction

\

! While this analysis may or may not be different if BFS was cntitled to a statutorily mandated verdict reduction, the
Court need not reach this issue since the bréach of express warranty verdict takes this verdict out of the ambit of the
joint tortfeasor statute. See infra. . : ) ’

* This Court’s Form 4 Order was entered rmunc pro tunc. The sole purpose of nunc pro tunc is “to place in the record
evidence of judicial action that has actually taken place.” Ex parte Strom, 343 S.C. 527, 539 S E.2d 699 (2000). Here,
the application of nunc pro tunc has no effect on BFS's obligation to file a motion to alter, amend or reconsider
judgment within ten days of written notice of entry of judgment, '

5
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over this case. Pitman v. Republic Leasing Co, Inc., 351 S.C. 429, 432 (Ct. App. 2004) (“The.
established case l.aw is that the trial judge loses jurisdiction over a case when the time to file post-
trial motions has expired.”).3

IL Breach of Express Wa;"ranty Sounds in Contract and Cannot Be Setoff
Under the Joint Tortfeasor Statute

The jury’s general verdict on Breach of Warranty includes a general verdict on breacﬁ of
express wa;Tanfy and breach of implied warranty. The language of the South Carolina Contribution
Among Tortfeasors Act expressly limits the Act’s applicabi]iﬁ to “two or more persons liable m
tort for the‘samc injury." S.C. Code Ann § 15'-38-50 (emphasis added).* Becaﬁs; bréach of express
warranty éounds in contract,’ it is x;ot subject tt;\ the joint tortfeasor setoff statute. Atkin_son v. Orkin
Extermiﬁarihg Co. » 97-CP-10-775 (S.C. ét. Com. PL. June 7, 2007) (holding the defendant was not
entitled té setoff on an action soﬁnding in contract) aff’d, 361 S.C. 156, 604 S.E.2d 385.(2004)
(ﬁnding the defendant was not cntiﬁed to a setoff because the case involved duties arising out of
~ two independent colnt:a‘cts); See al.;; Hartford Ins. Co. of Midwest v Pl?illip Ins. Agency Inc., No.
, CIVOGCVOOO43-REB—MEH, 2005 ‘WL 601974, at *2 (D. Colo. Feb. 22, 2007) (a party found
liable ‘for breach of contract is not a joint tortfeasor); Sterbenz v. Anderson, No. 8:11-CV-1159-T-
33TBM, 2013 WL 1278160, at *7-8 (MD Fla. Mar. 28, 2013) (Floﬁda’s contribution among
joint tortfeasprﬁ setoff statute does not apply to contract based actidns); Guang Dong Light

? Further, the filing'of the JNOV motion on September 12, 2016 by new, post-trial counsel, as a successive JNOV
motion, is a nullity in the eyes.of the law and did not suspend the time for appeal or preserve the jurisdiction of this
Court. Elam v..S.C. Dept. of Trans., 361 S.C. 9, 16, 602 S.E.2d 772, 776 (Successive post-trial motions do not stay
the time for serving notice of appeal.) '

* These terms are clear and should be applied using their literal meanings, Ellis v. Oliver, 335 S.C. 106, 110, 515
S.E.2d 268, 270 (Ct. App. 1999) (“Where the terms of the statute are clear, the court must apply those tetms according
1o their literal meaning,"). : , ' ‘ v
* A seller’s express warranty sounds-in contract. S.C. Code Ann. § 36-2-313 (1976) (“Any affirmation of fact or
promise made by the seller to the buyer which relates to the goods end becornes part of the basis of the bargain creates
an express warranty that the goods shall conform to the affirmation or promise.”); Herring v. Home Depot, Jnc., 350 -
8.C. 373, 379, 565 S.E2d 773, 776 (Ct. App. 2002) (In a products defect case, “[b]reach of warranty is an action
affirmiog the contract,™), . ) ‘

L

6
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Headéear Factory Co. v. ACI Im'l,v Iné., No. 03-4165-JAR, 2008 WL 1924948, at *5 (D. Kan.
Apr. 28, 2008) (the one satisfaction (setoff) rule does not a'pp_ly to claims brought in contract).

Even if one was permitted to look behind the jury verdict, which one cannot do, the jtiry’s‘
express warranty verdict (and the Court's denial of JNOV) is supported by the evidence adduced
at trial. At trial, Plaintiffs presented evidence that would allow the juryto d;tennine BFS breached
the express warranty it provided in the window purchase contract (Jt. Ex. 44A, para. 4(c)) (BFS
expressl& warranted and pronﬁsed that the windows would be “frec from defect in material, design
and workmanshfp.”). Thié 'wananty wa§ ﬁansferréd to the Plaintiffs both via contract and by
operatioﬁ of law. S.C. Cod‘e Ann. § 36‘-2‘-3.Iv8 (A seilér’s éxpress warranty extends to any natural
person who may be expected to use, consume or be affected by'the goods and whose persons or
property is damaged bf breach of the warranty); (Jt. Ex. 214, para. 16(d)) (Terradista sales contract
containing an assién;:1ent of all warranties). Thé Court charged the jury with the law of both
express and implied wanantiés. ¢ The jud returned a general verdict awarding damages for Breach
of Warranty, which included the contract-based breach of express warranty. Therefore, the jury’s
general verdict for Bréach of Warranty cannot bé setoff under the joint tortfeasor statute.

Under the two-issﬁe rule, when fhere is a general verdict on two or more causes of action
and setoff is not apblicable to at least one of the causes ‘of action, the total damages stand. See Gold
Kist, Inc. v. C & S Nat'l Bank, 286 S.C. 272, 282,333 S.E.2d 67, 73 (Ct. App. 1985) (under the
two-issue rule, when & jury refums}i gcfleral verdict in a case involving two or more issues, and
the verdict is supported vas to at least one issue, the verdict stands). Therefore, it is of no moment

whether the strict liability or implied warranty verdicts might be subject to set off: it would not

¢ Neither party obj ected to any of the jury charges as presented by this Court after the clarification of several charges
at Plaintiffs’ request. ’ ' :

7
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affect the amount of the written warranty vefdiqt, which is two million one hundred sixty-three
thousend four hundred ninety-three dollars and zero cents (82,163,493.00),

II.  BFS Already Received a Reduction in Damages As Contemplated by
* the Statute and Common Law '

Even if this Cburt were to agree with BFS’s proposition that the general verdict rendered
by the jury on Plaintiffs’ strict liability and breach of warranty causes of action is subject to setoff
.either under the Act or at cdmmon. law, BFS afready received the benefit of the pre-trial
settlements: first, by virtue of Plaintiffs’ rédﬁced-bclla_im for damages at trial, and again by the jury’s
further reduction reflected in thé verdict amount. The relief BF S now seeks would result in a
double, or even triple, setoff, which is not conten;platcd either by the Act or principles of equity.

Our Court of Appeals very recently iSS;lCd an oléinion addressing setoff in the context of a
multi-defendant, construction defect case that gives gtﬁdaﬂce in this arena where there was
previously very little, ‘as the lion’s share of setoff precedent in South Carolina comies from cases
involving medical malpractice and automobile accidents. In The Oaks at Rivers Edge Property

Owners Ass’n, Inc. v. Daniel Island Riverside Developers, LLC, the plaintiffs filed suit againét the

developer, general contractor and subcontracters involved in the construction of a thirty-six (36)

unit condominium complex alleging a wide range of defects that resulted in widesprgad water
intrusion and dar.nag.es.7 ~-S.E. 2d---, No. 2014-002390, 2017 WL 3272138, at *1 (S.C. Ct. Apﬁ.
Aug. 2, 2017). Prior to trial, the plaintiffs settled with a number of defendants; including the
window manufacturer, window installer, caulking subcontractor and framer. Id. at *2. The

remaining defendants proceeded to a bench trial and were found jointly and severally liable for

7 Plaintiffs alleged negligence, inter alig, agamst all defendants. See Complaint, The Oaks at Rivers Edge Proparty
Owners Ass’n, Inc., et. al v. Daniel Island Riverside Developers, LLC, et. al, C/A No. 2009-CP-08-3916, Dec. 3, 2009,
at 10. .

g .
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negligence, gross negligence, and negligent fnisiei:resentation,“ as well separately liable for
various other causes of action. The court awarded the plaintiffs $7,934,704.06 in damages for the
cost of repaif. Id. Thereafter, defendants moved for setoff. Jd. The trial court denie& the motion,
and an appeal followed.

Both at the trial court level and on appeal, the defendants argued the evidence presented
at trial established the damages were for items that were the responsibility of the defendants who
settled before trial, and the trial court’s failﬁre to setoff tht.zAverdict by the pribr settlement amounts -
resulted in a double lr_ecovery for the plaintiffs. /d at 2-3. ’fhe plaintiffs countered, arguing
principally that the ‘def'endahts were not so entitled because the plaintiffs removed frqrﬁ their
claimed damages those amounts received from the settling defendants, and thus the defendants
M already received a reduction in damages as contemplated by the Act. Id. at *6.

In reaching its decision lto afﬁmi the trigl court’s denial of the motion for setoff, the Court
of Appeals engaged in a comprehensive recitation 6f relevant setoff precedent, 50th in relation to
common law setoff as well as that encompassed by the Act. See id. at 3-4.° Turning to the facts of

the case, the Court of Appeals first noted that the trial court’s order levying damages against the

* Therein lies a distinction between The Oaks at Rivers Edge and this case: unlike the defendants in The Oaks, here
BFS was not found liabie by the jury for negligence or gross negligence. In that regard, the plaintiffs in The Oaks did
not argue that the Act did not apply, as Plaintiffs do here, '

? Like our state’s supreme court did in Rifey v. Ford Motor Co., the Cowrt of Appeals cited with favor the following
language from the Illinois Court of Appeals: ’

A plaintiff who enters into a settlement with a defendant gains a position of control and acquires
leverage in relation to-a nonsettling defendant. This posture is reflected in the plaintiffs ability to
apportion the settlement proceeds in the manner most advantageous to it. Settlements are not
designed to benefit nonsettling third parties. They are instead created by the settling parties in the
interests of these parties. If the position of a nonsettling defendant is worsened by the terms of a
settlement, this is the consequence of a refusal to settie. A defendant who fails to bargain is not
rewarded with the privilege of fashioning and ultimately exwecting a benefit from the decisions of
those who do.

The Oaks at Rivers Edge, 2017 WL 3272138, at *4 (quoting Lard v. AM/FM Ohio, Inc., 901 N.E.2d 1006, 1019 (I
App. Ct. 2009). ' :
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non-settling  defendants included repairs fo‘r_ damages “independent of those addressed by the
settlement(s] [ .].”'Iai at4. For éxample, while the settling subcontractors’ defective products and
wofk likely c(;ﬁﬁibuted to the need to rembve certain portions of exterior cladding at the property,
testimony at tri#l Vévi‘denced that the entirety of the brick and stucco, as well as compromised wood
sheathmg and frammg, had to be repa.lred anyway to remedy water-related deterioration and/or
bulldmg code v1olanons Id at 4-5. Thls dlscussmn highlights the unique task of distinguishing
1njunes in the context of a construction defect case mvolvmg water intrusion and the damages
resulting thcrcfrom, more 1mportantly, however the opinion in The Oaks at Rivers Edge removes
the notion that s!uch a task ‘1s impossible and therefore automatically requires a setoff.

Subsequently,‘ the Court 6f Appeals zeroed-in on the self-imposed, pre-trial reduction in

damages claimed by the plaintiffs to reflect those amounts already paid out by the settling

subcontractors; for example, the plaintiffs “removed from their claim the repmrs necessitated by.

- the damage céuséd by the wiﬁdow installation.” The Oaks at Rivers Edge, 2017 WL 3272138, at

*6. Put differently, the plaintiffs recognized that the work of the window manufacturer, window -

installer, caulking gubcontractor and framer contributed to the water intrusion at the property,
aécordingly; the :plaintiffs reduocd"their cost of tépair estimate .at trial by $4,260,497.93, a sum
which exceeded the amount ‘pa:id by the aforementioned subcontractors in pre-tﬁal'settierhents. i
By virtue of this reduc}io:n, the Co;irt of Appeals held that defendants “already :reccived the benefit
of the settlements,” rejected the notion thét failing (o further reduce the verdict Would constitute a
double fecdvery for th:: plaintiffs, vand affirmed the tfial court’s denial of the motion for setoff. Id,
In essénce, the Couit of ‘Appeals reﬁxéed to grant the defendants a second “bite” at setoff: a
reduction in damiages, ho”wever,achieved, ‘sgtisﬁes the principles underlying the Act as well as

those underlying the common law.
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In fhis case, Plaintiffs’ repair cost estimate, fotaling'$14,451,023.34, was admitted into
evidence and p;xb[ished to the ju;y. (Ct. .Ex. 48). Plaintiffs’ reduced the repair cstimate by
$9,751,023.06,’° and prescn’ted the jury with a number that was associated with the defective
windows alone. Plaintiffs’ counsel did not conceal this reduction, or its purpose, from the jury:

Well, you heard from [Weatkins] and you heard from him. . .its 12,000 dollars. . .This
is in contrast to Gary Moore, plain'tiﬁ's damage estimator. . .[who] got up there are -
he told you about his expenence and he showed you his detaﬂed estimate. Now at the

, ; . ...50 it contamed lots
of thinps tha,t don’t gmem a case just about wmdows So what he did was he backed
'out the comnonents that related to wmdows into a smaller number. He testxﬁed that

s [would be). 3.5 million. Repairing the damage
assocxated with the wmdows [would be] 5 to 5.2 million. And if you took off the
cladding work that needs to be done to repair a window because you’ve got to replace
your stucco anyway then it would be reduced down to 4.7 million dollars.

. .[P)laintiffs ask that you award them the full amount of damages they have puton
at trial. They're okay with the reductlon for the stucco that has to be replaced

anyways. We do.understand it’s going to be.an. overlap on the repair job. . .But the
fu]l amount of dama’es even wﬁh that portion removed is 4.7 million dollars and that

(Tr. Transer. 91 :5 94 12; 97:5- 12) (emphasm added) Plaintiffs’ expert, Gary Moore, testified that
repairing all damages assocmed with the defective wmdows would cost approximately
$5,200,000.00. Plaintiffs reduced that number by $500,000.00 to account for any “overlap on the
repair job,” and asked the jury to award $4,700,000.00 in damages. The jury further reduced this
number and returned a verdict for $2,163,493.00. Like the defendants in The Oaks at Rivers Edge,
| _ BFS received the benefit of the pre:trial settlements when Plaintiffs reduced their claim for
damages, and again when the jury re&uced it further. These reductions remove any concern of a
double recovery for the same injuries; "’ rather, any further reduction by this Court would constitute

a double setoff for BFS, which is not cbntémplated by the Act orin equity,

1° This voluntnry reduction by Plaintiffs exceeds the amounts recovered though settlements with others.

"' BFS argues that the verdict should be setoff by the amounts received by Plaintiffs from each of the settling co-

defendants, including, for example, the stucco manufacturer (BASF), the shingle manufacturer (TAMKO), the brick
] 11
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Iv. ‘Equitable Setoff is Not Necessary or Appropriate to Provide Justice
Between the Parties. : . :

' >'Since itis clear that BFS is not entitlgd 1o a statutory setoff on the express warranty verdict,
the only a\;enue left for BFS _wou!& be an equi’table setoff. However, even if the Motion to Compel -
can be construed as a Motion for é' Setoff,'? despite tl"xe fact that its content é.nd,relief requést .
otherwise, fhe Mption specifically limits itself to statutory setoff, not equitable. In addition to ﬁot
requesting“ équitable setoff as reliéf in ﬁs motion, BFS never plead equitable setoff in any of its
three Answers. ' .‘

Ev;:n if BFS had moved for an equitable setoff, this Court believes the jury’s verdict to be
fair and just and finds no reason to apply -ah Aequitéblel setoff to &é jury’s verdict. Rutland v. S.C.
Dep'tof Transp., 390 5.C. 78, 82-83, 700 $.E.2d 451, 453-54 (2010) (“The trial court’s jurisdiction
to set .off one judgment against aﬁéther A_i; equitable in nature and .shduld be 'exe;xfcised when
necessary to provide justice between the partieé.”). The updcrsigned studidusly observed the _trial
- of this case; .and believes the verdict is fair and equitable as it stands for a number of reasons, and
sets forth severail examples below: o |

First, and as explained in Section iH above, Plaiﬁtiffs red’ﬁccd their total estimaté and
presented the jurj with a nﬁmﬁer that was associated with the windows alone. Further, ultimately,

the jury awarded Plaintiffs approximately two million less than the already reduced amount put

veneer subcontractor (Superior), and even the electrical wiring installer (J. Correa). Even before the decision in 7he
Oaks at Rivers Edge, such a position was untenable; now, it is clear that BFS is unable to show, via testimony elicited
at trial or otherwise, that the jury’s verdict against BFS included compensation for injuries that overlapped with the
damages addressed by Plaintiffs’ settlements with each of BFS's co-defendants.

"2 BFS has never actually moved for a setoff, In its Motion to Compel production of Plaintiffs* settlement agreements,
the relief BFS requests concludes as follows: “Thereafter . . . BFS will move to seek a determination by the Court of
the amount of setoff to be taken against the Jjudgment awarded by the jury.” (Motion at 2) (emphasis added). This
never happened; this subsequent application for setoff by BFS never accurred. S.C. R. Civ. P. 7(b)(1) (“An application
to the court for an order shall be by motion which . . . shall state with particularity the grounds therefor, and shall set
forth the relief or order sought.™). ’
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into evidence bly. Plaintiffs. It certainly s;,ppears that the jury may have considered the contribution
of other parties in reaching .it's- uitimate_ verdict amount,'? YThercfore, Plaintiffs’. recovery is not
duplicative of any settlement funds recéived by.other parties. The jury’s verdict was fair and just,
and this Coﬁrt refuses to further reducé the ju_ry’s‘ award. ‘There has been no double recovery.

| Additionally, BFS made it clear to the jury its posiﬁon that other prior defendants 1) were
partially responsible for the damages asserted against BFS; and 2) that Plaintiffs had already
réceivéd payment from other reséonsible parties. | As sucﬁ, BFS already‘submitted the issue of
allocating damages amongst the defendants to the jury; and is not entitled to a second bite at that.
apple with the Court. .'McCurry v. Keith, 352 S:C. 441, 481 S.E.2d 166 (Ct. App. 1997) (setoff
deemed iried.by consent based upon how the case was ulﬁrgately presented at trial). | |

Notably, in its Motion iﬁ_ Limine, 'BFS‘indicates to this Court there is no joint liability for
any damages for which it could be found liable because any damages applicable to BFS are clearly :
divisible from all other damages at the project. (Def. Mot. In Lim. at 5) (“Should it be found that
BFS is liable in this case . . . damages applicable to [BFS] are clearly divisible from all othe}
damages at the project . . . BFS cannot be held jointly and severally liable for any all-encompassing
damages awarded to> Plaintiff.”). This statement by BFS to the Court is BFS’s concession that the
window only case tried by the pértieé resulted in damages clearly divisible from all ‘other damages
that occurred at One Belle Hall; BFS is not entitled to setoff for damages attributable to its sole
: ;:onduct. |

V. Even if There Was a Plausible: Avenue for BFS to Seek Set Off, BFS
Cannot Meet its Burden of Proof that the Verdict is for the Same Cause

** While the jury mey have reached the reduced award due to a decision by them to adjust the repair scope or cost of
repair, this is less likely as the Defendant did not submit a comparative competing scope of window repair by
replacement or repair of compromised sheathing; Defendant simply propesed to add some caulk. However, all this
speculation illustrates why a Court will not attempt to “look behind” a jury vendict. See infra. Special interrogatories
should have been proposed by the Defendant if it fekt this information was necessary.
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of Action and Injury for which Plaintiffs have been l"reviously
Compensated o '

Any reduction in the judgment must be from a settlement for the same cause of action.
Riley v. Ford Motor Co., 414 S.C. 185, 196, 777 S.E.2d 8'2'4, 830 (2015) (citing H.'awkins. v.
Pathology Assocs. Of Greenville, P.A. 330 S.C.:92, 113, 498 S.E.2d 395, 407 (Ct. App. 1998);
Ward v. Epting, 290 S.C. 547, 351 S.E.2d ‘867 '(Ct App. 1986) (allocation of settlemenf proceeds
between various causes of action impacts the amount a non-settling defendﬁnt may be entitled to
offset). To determine setoff, the Court must be able' to ascertain the jury’s allocation of damages.
Hawkins v. Pathology Assocs. Of Greenville, P.A., 330 S;C. 92, 498 S.E.2d 395 (Ct. App. 1998) .
(lack of special interrogatories preventedv the court from dctcmﬂﬁng what damages had been
included in the jury"s South Ca‘rolina mongml deatf; verdict (as opposed to prior recovery under
Georgia wrongful death statute with different injury components) and caused a failure of evidence
to justify setoff). Without a special verdict form, tﬁe moving party’s burden to determine the jiny’s‘
ailocation between multiple injuries cannot be met. Holljz Woods Ass’n of Residence Owners v.
Hilier, 392 S.C.. 172, 708 S.E.Zd 787 (Ct. App. 2011) (The court cannot determine an allocation
of damages when tl;ere is a failure to request special interrogatories); see also Zivitz v. Greenberg,
279 F.3d 536, 540 (7th Cir. 2002) (The defendant bears the burden of proving he is entitled to
setoff on grounds that damages awarded were for the same injury for which seftling defendants -
had already compensated plaintiff and cannot do so without special interrogatories.). This Court
cannot speculate as to how a jury allocated damages when a general verdict is returned. Armstrongv
v. Collins, 366 S.C. 204, 227, 621 S.E.2d 368, 379 (Ct. App. 2005) (“The appellate courts of this
State exercise every reasonable presﬁmption in favor of the validity of a general verdict.”) (internal

citation omitted).
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The general verdict form utilized by the Coﬁrt, to which BFS consented, did not ask fhe
jury to specify the injury or allocate the damages for which it is was compensating the Plaintiffs.
BFS’s failure to request a special verdict form precludes it from ascertaining the jury’s alldcaﬁon'
of daﬁages between Strict Liability and Breach of Warranty, and/or between window related
damages and non-window relatgd damages. Addifionally, BFS did not request a special
interrogatory that would allocate ’thé jury’s finding on Breach of Warranty between express and
implied warranties. Without this informatibn, tﬁis Court cannot and will not speculate as to the
jury’s allocations. |

Further, the Court wiil not allow BFS to use Plaintiffs’ Settlement Agreeﬁzents to backfill
the evidentiary void left by BFS’S fgilure to request a special verdict form. An attempt to do so
would undermine fhe jury verdict and coﬁld not be done with any accuracy, reliability or
efficiency. As Plaintiffs noted, a large portion of its settlement recovery came from a single insurer
who paid on behalf of over twenty (20) parﬁeé. It‘ would be impossible to properly allocate this
settlement between the nun;érous causes of action, damages, and/or parties, and any attéinpi to &o ’
so would result in an additional full-blown allocation trial and potentially an unjust windfall to
BFS. McDermott, Im. v.' AmClyde, 511 U.S. 202, 219 (1994) (Discussing the one satisfaction rule:
“The law contains no ﬁgid rule against ovcrcompénsaﬁon [of thg plaintiff]. Several doctrines . . .
recognize that making tortfeasors pay for the damage they cause can be more important than
preventing ()v¢rcompensation.”); Pustaver, 350 S.C. 409, 566 S.E.2d 199, (Public policy is to
prevent a benefit directed to the injured party from resulting in a windfall for the tortfeasor). The .
burden is on.BFS to prove its entitlement to a setoff, and with the information_ a\}ailable to it it

cannot do so.

™ South Carolina’s default rule of one recovery gives way when trumped by other policy considerations. Cf Atkinson,
361 8.C. at 171-72 (one recovery rule gives way to collateral source rule).
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Finally, even 1f it was assumed the Court could allow BFS to use Plaintiffs’ Scttlement
Agreements to backﬁll the ev1dent1ary vo:d, the only settlement this Court believes may have any
applicability is the settlement by the_ window menufacturer, Raymond Building Supply. However,

as discussed below, setoff requires the same cause of action. Here, because the settlement funds

were paid by Raymond’s insurance carriers, the Court can reason that the Raymond payment was

for negligence, and BFS cannot prove otherwise. Plaintiffs were not awarded a verdict on
negligence; therefore, the Raymond recovery cannot be shown to have occurred on the same cause
of action as the verdict against BFS.

VI Plalntlffs Prior Settlements were for Different Injuries than the
Damages Awarded by the Jury.

There is no setoff as a matter of law when a prior settlement involves compensatlon fora
dxﬁ'erent claim-than the one for whxch the j jury awarded damages. Smith v. Widener, 397 S.C 468
473,724 S.E.2d 188, 191 (Ct. App. 2012). If, however, the settlement was arguably for two claims,
one of which the settling ldefendant has in celxllnon with the non-_;ettling defendant, “the circuit
court must make the factual ‘determination' ef how to allocate the settlement between the two

claims.” id Howev'cr, “the judgment can only l)e reduced to the extent that the settlement was for
the same cause of action.” Uhlig LIC v, Shirley, No. 6:08-CV-01208-IMC, 2012 WL 12898405

at *2 (D S.C. July 23 2012) (applymg South Ca.rolma law).

As mdlcated a.bove the case was tried as a window damage case; and that was the only

basis upon wluch the general verdict could have been rendered Even otherwise, this Court cannot

DOW speculate as to the j Jury s detenmnat:on of damages Arm.strong v. Collins, 366 S.C. 204, 227,

15 Funhennore and as explamed in ‘greater detail in Section 111 above, a reduction in damages, however achieved,

satisfies the principles underlying the Act as' well as those underlying the common law on setoff. See The Oaks at |

Rivers Edge, 2017 WL 3272138, at *6. Here; the j jury ultimately awarded Plaintiffs approximately $2.5 million less
than the already reduced amount put into cvidence at trial, whnch further negates the need for additional setoﬂ"
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621 S.E.2d 368, 379 (Ct. App. 2005) ('th6 cbun will not speculate as to how the jury al]dcated
damages whén a éeneral vérdict is retuned). In addition, to amlzmpt to retroacﬁvely allocate
damages at. thls poiixt would be a re-trial of the case»—sbmething that cannot be intended by the
| joint tortfeasor étatute or thé xcommon law.
| VII. BFS Contracfually Waived Its ARllght to Setoff and Assumed Sole
Responsibility for All Damagw Awarded that are Attributable to its
‘ Conduct. _

BI;‘S'is also not entitled to setoff becausé it contractually waived its ﬁgﬁt to setoff by
agreeing.to repléce the ciefective windows and cover any costs or expense that are attributable to
the defeqtive'\irindows. Wéchovia Bank, Nat. Ass'nv. Blackburn, 407 S.C. 321, 755 S.E.2d 437
(2014) (holding-the substantial right to a jury trial may be waived and that there is an obligétion
on the party signing a document, even when that party is an unsophisticated homeoume;:, to read
and understand the »coménts prior to signing); (Jt. Ex. 44(&), para. 4(c)) (‘-‘[ﬁFS] shell replace at its
own cost and expense defective items, articlés,l services, etc. furnished hereunder and indemnify
Vendee from any costs or.'expensé attributable to crrors in [BFS’s] performance.”). In addition to
this obligation, BFS also promised to make goo(i any defects that developed in the produqt during
the warranty pcribd at its own expense. (Jt. Ex. 188, para. 4(c)) (Should any defects develop dﬁring
the wananty penod due to improper workmanship and/or arrangement, the same shall upon
notice, be made good by this Subcontractor at no expense to the Conh"actor Owncr or Owner’s
Representative.”) (emphasm added). |

BFS is a national building supply company, a sophisticated party, and bears an even greater
obligation than dld the homeowners in Wachowa Bank, NA to review and understand the terms
of any agreement it enters. By entenng this transaction, BFS voluntarily, intentionally and .

knowingly agreed to accept the conditions and obligations of the purbhase and warranty
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agreements and must comply with the terms. The executed purchase and wammty agreements
expressly indicate BFS will, at its own cost, be tespon51ble for the rcplaccment of any defective
windows supplied under the agreement. Further, the indemnification term (para. 4(c) above) in |
effect make BFS solely responmble for costs or expenses attributable to errors caused by the goods.
A Jury determined the amount of those errors for which BFS is solely pesponslble, and BFS
_ contrgctually waived any ability to seck a setoff: against that amount.
VII. Defendants Arguments are Unpersuasive
BFS’s orgmnents for setoff arc .unp.ersuasilfe Fof starters, BFS conflates the breach of an -
express warranty, with the breach ofan lmplled warranty By further conflating breach of 1mplled
warranty with negligence and strict liability, BFS asserts that the breach of an express written
warranty is atort. Now that BFS has converted-a contract action to a tort, it asserts that contract
actions are subject to joint tortfeasor setoff This analysw and conclusnon does not hold water and
 fails overtly.
: Moreover, the implicit suggestion b& BFS that tlm joint tortfcasor setoﬂ‘ statute somehov«lr
~ supersedes ‘tho common law of this state iregarding general verdicts cannot be sustained.

Anotllor one of BFS’s main assertions is that the pleadings control this analysis; they. do
not. 'I'he plcadmgs set forth what a party thmks 1t mlght prove; the trial transcript and ensumg
verdict are the ulnmate evidence of what actua.lly occurred. Whether two parties are joint
 tortfeasors does not turn on the allegations made in.the operative complaint, and instead, turns on
the evidence presented in the record. See Griffin v. Van Norman, 302 S.C. 520 522 397 S.E. 2d

378,379 (Ct. App 1990) (“The Complamt serves mcrely asa background to thns [mdemmficanon] |

lmgatlon Allegatlons ina Complamt denied in answer are evidence of nothing.”).
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An example of this 8 BFS’s argument that since the shingle manufacturér, Tamko, was

“‘also sued in strict liability, BFS therefore is entnlcd to a setoff for any amounts pald by Tamko.

Unfortunately for BFS, there was not a shred of evidence in the trial against BFS that the shingles
(1) permitted any water mtruswn, let alone @) penmtted any water intrusion which contributed to
the damage for which Plamnffs sued BFS. BFS's whole argument in thls regard is a non sequitur,

and the Court of Appeals recent decnsmn in The Oaks at Rivers Edge further underscores

Plaintiffs’ position in this regard.

Ultimately, BFS exemplified t;ie uﬁsupponable nature of its position at the last hearing.
According to BFS, by example, if a door manufacturer paid damages for leaky doors, the
electrician who mis-wired the §tov§ that caught fire would be entitled to a credit. This Court does
not believe the joint tortfeasor statute or the commori law of this state contemplates, let alone
mandates, such a result, as it would run contrary to tile.long-standing public policy of this state
and its courts to encourage negotiated resolution of disputes. Adopting BFS’s interpretation would

inevitably create a chilling effect on future partial settlements, if not compleicly render them futile,

leading to longer, extended litigation and a clogging of our courts. Certainly, this is not what the

legislature has intended.
| 'CONCLUSION -

Based upon the foregoing, it is hereby ORDERED, ADJUDGED, AND DECREED that
BFS’s September 8, 2016 Motion for Setoff is DENIED. | |

IT IS SO ORDERED!
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS A

COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT %, %
CASE NO: 2012-c1'-1n-a7594'~{5? Y L

One Belle Hall Property Owners : ‘ N

Association Inc. and Marvin T. Meek
And Frances E. Hill, individually, and on
Behalf of all others similarly situated, :

Plaintiffs, -
vs.

- Builders FirstSource Southeast Group

)

)

)

)

)

)

)

)

)

)

)

)

)

LLC, etal,, )
3

)

. Defendant. '

~ THIS COURT has considered Builder's FirétSourc'e Southeast Group LLC's Motion to
Alter or Amend filed pursuant to Rule 59. The Court finds there is no material issue raised by
Defendant that has not been previously raised and decided and the arguments made are consistent
-with those ruled upon by the Court. The Court, having considered the motion and having reyievkd

its Order filed November 27, 2017 denies Defendant Builders FirstSource motion filed pursuant

to Rule 59.
" BEIT SO ORDERED! .(
' ' +
A A BT gﬂ‘oﬁﬁ»
Th% Honorable Diane Shafer Goodstéin
This&22-day of Junc 2018.

- K oefa b sontiCaroliva
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. CERTIFICATE OF SERVICE

I, the undérsigned of the law offices of Nélson Mullins Riley & Scarborough
LLP, attorneys for Builders FirstSource, do hereby certify that I have served all counsel in this
action with a copy qf the pleading(s) hereinbelow specified by mailing a copy of the same by

United States Mail, postage prepaid, to the following address(es):

Pleadings: :
‘ 'NOTICE OF APPEAL

Counsel Served: : ‘
' Justin Lucey, Esquire
Dabny Lynn, Esquire
Justin O’Toole Lucey, P.A.
415 Mill Street
Post Office Box 806
‘Mt. Pleasant, SC 29465

William C. Wood, Jr.

June 29, 2018
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