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STATEMENT OF ISSUES ON APPEAL

I DID THE TRIAL COURT ABUSE ITS DISCRETION BY HOLDING THAT THE
" APPELLANT FAILED TO EXHAUST HIS ADMINISTRATIVE REMEDIES?

I IF THE TRIAL COURT IS FOUND TO HAVE ABUSED ITS DISCRETION BY
FINDING THAT THE APPELLANT FAILED TO EXHAUST HIS
ADMINISTRATIVE REMEDIES, DO ANY OF THE ADDITIONAL SUSTAINING

- GROUNDS SUPPORT UPHOLDING THE TRIAL COURT’S DECISION?

'STATEMENT OF THE CASE

Prior to mov’ir'lg to South Car»oline.l,u the Appellant, John McPartland, was
convicted of five different offenses for driving under the influence in New York.
Stipulation, 2. On June 13, 2060, Appelfant applied for and Was issued a driver’s
license in South. Carolina. Stipulation, ﬂ3 In' making his -application for a driver’s
license on June 1_5,'2000, Aﬁpellant did not disclose that His driver’s license and driving -
privileges were cufrenﬂy suspended/revoked in New York. Stipulation, q10. Further,
although the South Carolina Department of Motor Vehicles (hereinafter_, “SQDMV”) did
- check the Problem Poihtcr Driver System (hereinafter, “PDPS”), no hits came back to
indiqéte that Appell_ént’s driver-’s | license and/or driving privilege was currently -
suspended, révoked, or cancelled in any other-stvate. Id Signiﬁcanﬂy, Exhibit 1 from this
heariﬁg indicates that New York added a pointer in PDPS for the suspeﬁsion/revocation
at issue in this case on June 30, 1996. Exhibit 1, p. 2, 3" jtem listed under “Activity.”
- Appellant renewed his South Carolina driver’s license on June 15, 2005 and June 11,
2015. Stipulatioﬁ, 1T4-5. Again, in making his ;dpplication to renew 'his. driver’s.license
on June 195, 2005 and June 11, 20-15, Appellant did not.di‘sclose that his driver’s license
énd driving privileges\were suspended/revoked in New York State. Stipulétio'n, 112 and

15.
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On the evening of June 11, 2015, SCDMV first became aware thét Appellant’s
driver’s license and driving pfi,vilegés ‘were actively sﬁspended/revoked in New  'York
State. Stipuiation, 98, 9, 11, 13, 14, and 16. This awareness came about becausé a hit
was detected in P]jPS for Appellaﬁt. Id. On June 12, 2015, SCDMV .seﬁt’ Appellant a .
l¢tter notifying him that due to this active suspension/revécation in- New Yofk S‘;ate
SCDMV .wouid have to cancel Appéllant’s driver’s license on August 11, 2615.
Stipulation, §16. | _This letter further informed Appeilant that he could clear (stép) this
canqellation by c;learing up the suspension/revocation in New York and providing proof
of that clearance to SCDMV. Sfipulatidn,’ 916. Pursuant to a writtéh request from tﬁe
Appellant o_ri Augu'st' 10, 2015, SCDMV granted Appellant a 60 day extension to cléar up |
his suspenéion/revocationAi\ssue with New York S-ta_te. Stipulation, §17. SCDMYV heard
nothing further erm Appellant regarding this métter, until this lawsuit was raise;:l, and his
South Carolina driver’s _1icens§ was cancelled on October 9, 201 5. Stipulation, 18. -

Onor aboﬁt‘Dec'e.mber 24,2012, New York afﬁended a regulation to make it Stafe
policy that a pérson with five or more alcohol or drﬁg related driving convictions during
their lifetime shall have their applications to élear their suspensions/revocations denie_d

_ ‘ N -~ |
unless there ére unuétial, extenuating, and compelling circumstances preseﬁt that form a
valid basis to deviate from this general policy. Stipulation, §21. Prior to December 24, -
2012, Appellant could have cleared his driver’s license suspensions/revocations- in New
York State by completing all of hisreinstétement'requirements as set out in New York
law, but Appellaht failed to complete all of thése requirements prior to December 24,‘
2012. S;tipulation, 920. Appellant did _not' apply to have his. -Néw York Staté

-suspension/revocation cleared until sometime around December 13, 2016, after the



amended New Y‘ork regulation had gone into effect and nearly. a year and alhalf after
being notified by SCDMV that he had an active suspenSion/rev/ocation in Nevl/ York.
Stipulation, 922. . New _York State denie(l Appellant’s application to- clear his
suspension/revocation and Appellant appealed that decision to the Appeals Board in New
York (similar to South Carolina’s Office of Motor Vehicle Hearings), but did.not further
appeal this decision-to any other Court. Stipulation, 1]22-23T I¢ appears there were at
least three additional appellate levels that could havebeen utilized by Appellant.to pursue
clearance of -the New York suspension/revocation.!  Appellant did not pursue these
appellant options in New Yerk. Stipulation, 1]23. Instead, Appellant opted ta brlng this
'acti(;n in Svouth Carolina'agalnst the S.CYDMV._‘ Summuns & Complair_zt filed July 13,
2Q17n
The parties stipulated to the facts in this case. Stipulqtion of Facts ‘ﬁlecl June 12,
2018.. A ‘hearing was held before the Circult Court on June 18 | 2018 to he:ar arguments
| regarding this matter Transcrzpt of Hearzng On June 26 2018, the Circuit Court issued
an Order d1smlss1ng this action on the ‘basis that Appellant had “failed te exhaust his
administrative remedies available in New York.” Order dated June 26, 2018 p. 2-3.
| Thereafter, Appellant filed h1s Rule 39(e) Motion to Alter or Amend Judgmenl on July 6,
2018. Rule 59(e) Motzqn to Alter or Amend Jydgment. That motion was denied _on July

13,2018 at 9:06 a.m. Order dated July 13,2018. Appellant filed his Notice of Appeal on

July 13,2018 at 4:52 p.m. Notice of Appeal. ’

1 The remaining appellate levels that could have been utilized by Appellant are the New
York Supreme Court (similar to South Carolina’s Circuit Court), the New York Supreme
Court, Appellate Division (similar to South Carolina’s Court of Appeals); and the New
York Court of Appeals (similar to South Carolina’s Supreme Court) See N.Y. C.L.P.R.
-Chapter 8, Articles 55-57 and 78 (McKinney).

0



STANDARD OF REVIEW

“Whether administrative remedies must be exhausted is a matter Within the trial
judge’s sound discretion and his decision will not be disturbed on appeal absent an abuse
thereof.” Hyde v. South Carolina Dept. of Mental Health, 314 S.C. 207; 208, 442 S.E.2d
582, 582-583 (l994). “A trial judge must have‘a sound basis for excusing the failure to
exhaust atlministrative relief.” Id, 314 S.C. at 209. “An abuse of discretioh occurs .
where the trial ju‘dge was controlled by an error of law or where his order is based on
factual conclusions that are without evidentiary support.” Law v. South Carolina Dept. .of
Corrections, 368 S.C. 424,438, 629 S.E.2d 642 650 (20‘0}6). .

| ARGUMENT

I D]D THE TRIAL COURTABUSE ITS DISCRETION BY HOLDING THAT THE

APPELLANT FAILED TO EXHAUST HIS ADMINISTRATIVE REMEDIES IN

NEW Y ORK ?

Appellant argues that because he asked the New York State Departrrlerlt of Motor
‘Vehicles (hereinafter, “New York State DMV’) tevclear his revocation, was denied that
3 clearance and then appealed that den1al to the Appeals Board, he has exhausted his
. 'admlmstratwe remedies in New York. Initial Brief of Appellant, p. 4 This is simply not
true. While it is accurate to state that Appellan‘t had no further appellate levels available
to him m the New York State DMV, Appellant still had multiple-appellate levels
avallable to him within the State'_of New Yerk. Stipulation, §23. Aplpellant’s argument
" in this regard would be similar to someone arguing that they had no further appellate
levels available to. them beyond the i Office ot Motor Vehicle 'Hearings (herelnafter,
“OMVH”) in South ?arolina. In South Carolina, after the OMVH issues a decision, a

party. may appeal to the Administrative Law Court, the Court of Appeals, and the
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~ Supreme Court. Similarly, .in New York State, if{a party receives an ad\./ers'e decision
from the New York Api)eals Board, they may appeal to: the New York State Supreme
Court; then the New York Siipreme Court, Appellate Division; and ﬁnaily to the New
York Court of Appeals. See Footnote 1. Appeliant failed to appeal his case tci any court -
after the Newv York Appfaals Board, leaving three possible apioellate options unexecuted
in'New'Y ork. For this raason alone, Appellant failed to exhaast his administrative
remediea in New York State. |

App-elllant arguas that tha doctrina of exhaustion of administiative remedies only
required him to complete review and appeals through the New York adriiinistrative
agency, in this case the New York State DMV. Appellant cite‘sv many South Carolina
cases that appear to suppor‘i’ this argumerit. N(ine of the cases aite_d b){ Appvellant,
howevar, dealt with an administrative case that actilally began in a’noth'er‘State’ via that
other State’s administrative agen.cy,'as occur'ied iri this case. For this reason, the__caSes
cited by Appellant are stiongly distinguishable from this case. In fact, it appéars the
overa'rchingii issue presented in this case, i.e. how the doctrine -Qf vclxhaustion; Vof
administrative remedies should apply in‘an —adniinistrative case that began in another
State via. that othveir State’s administrative agency, .has never been iaiSed in South

Carolina.?

It is SCDMV’s position that when an administrative case begins in another State via
. N ‘

\

that other State’s administrative agency, a person or entity must exhaus_t‘ all possible
levels of appeal with that State to fully exhaust administrative remedies. This position is

~ supported by the case law that developed the doctrine of exhaustion of administrative

2 If this overarching issue has been addressed in South Carolina before, the undersigned
has been unable to locate that case law despite exhaustive research on the subject. _
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remedies in South Carolina.
The doctrine of exhaustion of administrative remedies requires that where
a remedy before an administrative agency is provided, relief must be
sought by exhausting this remedy before the courts will act. This doctrine
is. well established, is a cardinal , principle of practically universal
~‘application...
Brown v. James, 389 S.C. 41, 48, 697 S.E.2d 604, 608 (2010).(quoting 2 Am. Jr. 2d
Administrative Law §595 (1962). Further, it is “the long-settled rule of - judicial |
administration that no one is entitled to judicial relief for a supposed or threatened injury
until the prescfibed administrative remedy has been. exhausted.” Id., 389 S.C. at 49
(quoting Myers v. Bethlehené Shipbuilding Corp., 303 U.S. 41, 50-51, 58 S.Ct. 459, 82
L.Ed. 638 (1938)).
“The doctrine of exhaustion of administrative remedies is generally considered a rule
. of policy, Convenience, and discretion, rather than one of law, and i‘s not jurisdictional.”
Ward v. State, 343 S.C. 14, 17 n. 5, 538 S.E.2d 245,246 n. 5 (2000). “Thus, the failure -
to exhaust administrative remedies goes to the prematurity of a case...” Id. Further, the
courts of South Carolina have ,‘b‘con_-sistently applied the doctrine of exhaustiori of
administrative remedies to avoid interference with the orderly performance of
‘administrative functions...” Id., 343 S.C. at 17 n. 7. The South Carolina Supreme Court
explained that the doctrine of exhaustion of administrative remedies:
[IJnvolves a policy of orderly proceduré which favors a preliminary sifting
process, particularly with respect to matters peculiarly within  the
competence of the administrative authority and service to prevent attempts
to swamp the courts by resort to them in the first instance.... The doctrine
is sometimes said to rest upon the presumption' that the administrative
agency, if given a complete change to pass upon the matter, will decide

correctly.

De Pass v. City of Spartanburg, 234 S.C. 198, 203, 107 .S.Er.2d 350, 352 (1959). In this
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. case, the trial cout't appears to agree with SCDMV that it was more apprepriate for
Appetlant to.seek a full administrative review, including all appellate levels in New York, ’
_ before filing litigation in South Caroliha. In this regard, although not stated in any way,
it aphears the'trial court was leaning toward the logic set forth in the case Williams:
Furniture Corp. v. Southern Coatings & Chemical Co., 216 S.C. 1,8, 56 S.E.2d'576, 579
| (1949),, whieh discussed the idea that if t.here was 1o legal justification for en
administrative action, such an error could have been correeted by utilizing the appeal
‘ pr_ocess (“If there Was_ no legal justiﬁcatien for these awards, the error could have been
- finally corrected by appeal in the manner preécribed by‘,statut_e.”). Sintilarly, if‘the New-
York State PMV erroneously or _incorrectly ‘denied Aphellant reinetatement of his New
York driver’s license and/or driving privilege, such an error could have been (and still
| could be) corrected through‘ the appeal process in New York, if Appeliant /had simply
. given New Yerk the opportunity to re.view his case. - |
In South Caroltna th‘e determination of _whether “adtninistrative remedies must be
exhausted is a matter within the trial judge’s sound di‘scretion and.his decision Will not be
| disturbed on appeat absent an abuse thereof.” Hyde v. 8.C Dep 't of Mental Health, 314
S.C. 207, 208, 442 S.E.2d 582, 582-583 (1994). See, alse,vAndre\tzs Beartng Cor]-y.‘ V.
Bt’ady, 261 S.C. 533, 536, 201 S.E.2d 241,\ 243 (1973) (“We conclude that _there was no
ahuse of discretion on the 'patt-of the lovt/er court in.overruling the demurrer;..'”)_and '
Pullman Co. V. Public Seryice Commission, 234 S.C. 365, 368, 108 S.E.2d 571, 572
(1959) (“It was a proper exercise of the discretion of the court to refuse to entertain
jurisdiction of the action before appellant had exhausted its administrative remedy.”) The

general rule is that administrative remedies must be exhausted absent circumstances
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supporting an exception to application of the general rule.” Id, 314 S.C. at 208.

Appellant argues that taking his case any further in New York would be futile and, as
a result, the trial court’s decision in this case was legal error. Brief of Appellant, p. 5.
South Carolina law does have a “commonly recognized exception to the requirement of
exhaustion of administrative remedies” inicases where a “party demonstrates that pursuit
of adminlstrative remedies would be a vain of futile act.” Brown v. James, 389. S.C. 41
54, 697. S.E. 2d 604, 611 (Ct. App. 2010) “Futility is an exception when the
administrative body cannot provide the relief requested or when circumstanées guarantee
a negative result of appeal.” Storm M. H. ex rel. McSwain v. Cliarleston County Bd. of.
Trustees, 400 SC 478, 494, 735, S.E.2d 492, 501 (2012) (Pleicones, J., dissenting)
(citing Warh’ v. State, 343 S.C. 14, 18-l9, 538 S.E.2d 245, 247 (2000) and. Law v. South
Carolina Dept. of Correctiuns, 368 S.C. 424, 438, 629 S.E.2d 642, 650 (2006) (“Futility,
however, must _‘be demonstrated by a showing 'comparable to the administrative ageney‘
taking ‘a hard and fast'positien that'makes an adverse ruling a certainty.”"). 'Further,
Justice Pleicones urge(l the courts to use ‘exceptions to the <loctrine~hf exhaustiqn of
administrati\re.remedi'es with “great judicial restraint and iny where a question ‘of
imperative and manifest urgency’ truly exists...” Id, 400 S.C. at 495. ln this case,
Appellant argues that appealing'h'is case in New York'was futile because only 4 out of
l,O3l waivers to. 1‘5 NYCRR §136.5 have been granted‘ by the New York State DMV
_Commissioner. Brief of Appellant, p. 5. The failure of this argument however, is that
the question of whether further pursuit of Jud1c1al appeals in New York would be futile is
very much one of speculation part1cularly in light of the fact that the affidavit that

provides the numbers of 4 out of 1,031 is 4-5 years old and does not appear to include



ahy figures for those peoplé who inay have been granted a waiver after a judicial appeal .
in New York Courts, rather than just an application to :the'New York State DMV. -
- Stipulation of Facts, Exhibit G, p. 3. In fact, no evidence wats presented. to the trial court

that indicates that the New York appellate cdurts just “rubber stamp” the decision»s} of the
New York State DMV and Appeals Board. 'Additionally,.the fetct that, as of laté 2013-
early 2014, the New York State DMV Commlssmner had exerc1sed his discretion to

reinstate the driver’s 11cense/dr1v1ng pr1v1lege of 4 out of 1,031 appllcants indicates that

. such requests for ‘clearance are: genuine_ly considered by the New York State DMV and o

that the New York'State DMV has not taken “a hard and fast positionthat makes an
aglvefse rulfné a certainty'.”_3 Law, 368 S.C. at 438. |

Appellant admits that he elected to not seek further review judicial of his case in New
'York.v In this regard, Appellatlt. t:ites twt) cases for the proposition_that if é party can
demonstrate that the ptlrsuit of administrative remedies would be futile, thert a court can
' grant. an exéeption'to the requirement'of exhaustion éf administrative remedies. Storm
M. H. V. Charleston County Bd. Of T‘rustées; 400 S.C. 478, 735 S.E.2d 492 (2012) and
Btotvn v. James, 389 S.C. 41, 697 S.E.2d 604 (Ct. App. 2010). Intere.stingly, the futility |
exception 1s a discretionary tnatter that is left to the judgment of the trial judge.* Id. and
Law v. Sotzth Carolina Dept. Ao'f Corrections, 368 S.C. 424, 438, 6é9 S.E.2d 642, 650
(2006) (“Futility, however, must be demonstrated by a showing 'cvomparable4 to the

administrative agency taking ‘a hard and fast position that makes an adverse ruling a

3 Given the age of this data, 4-5 years old, it is reasonable to assume that New York State
DMV has reviewed additional applications for such relief, granting some such
applications and denying others..

- 4 Even Appellant admits that the doctrine of exhaustion of admmlstratlve remedies by a
trial court is a discretionary matter that may only be overturned on appeal if there is an
error of law or a lack of factual foundation for the ruling. Brief of Appellant, p. 1 and 6.,
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certainty.’”). Moreover, the question of whether further pursuit of judicial appeals in
New York would be futile is very n\quc.h one of fact to be considered and weighed by the
trial court, particularly in light of the fact that the affidavit that provides the numbers of 4
out of 1,031 is 4-5 years old and does not appear to include any figures for those people -
. who may have been granted a waiver after a judicial appeul- in New York Courts, rather .
than just an application to the New York State DMV. Stipulationl of Facts, Exhibit G, p.
| 3. Significantly, Appellant cites nothing that indioatés a lack of evrdentiary support for |
the trial court’s June 26, 2018 Order. Further, Appellant has cited no case law or legal
principle that states the .trial court oommittéd an error .of. law in W_eighing vuhether: 1)
4 Ar)pellant should be required to exhaust his administrative remedies in New .York; and 2)
should not be allowed to skip tho administrative appellate process rn New York due to
futility (the trial court did not error in determining that the N‘ew York appellate courts can,
. provide the reljef reque‘sted and a negative result'froru an appeal in New Yo‘rk was rrot
guaranteed). |

In addition to A_ppellant’s unexﬁausted appeals in New"York., however, the New York
State DMV  specifically informed Appellant that }re may reapply for clearance of this
suspension/revocation at any time.s.-Exhibit F "ro Stipulatic.‘)n:of Facts, page 9. Exhibit 1
at this trial, the New York State DMV Compass printout for Appellant (similar to a South
Carolina driving record), states thar Appellant was eligible to reapply to have his New
York suspension/revocation cloared as of December 13, 2017. Exhibit 1, page 2 (ﬁrst

item listed under “ACTIVITY (22)”). There is no evidence in this record that Appellant

5 Appellant‘applied only once to the New York State Department of Motor Vehicles to
have this suspensmn/revocatlon cleared. Stipulation of Facts, 1]22 That appllcatlon was

demed Id.
.
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ever made a second applicatidn to have this suspension/revocation cleared in New York.
Since Appellant had and still has administrative remedies ayailab]e to him in New York
" generally, and at the New York State DMV specifically, he has failed to exhaust those
administrative remedies. Thus, for this additienal reason, Appellant has still failed to
ex}raust hlS administrative remedies even within the New York State DMV. |
Appellant arg‘des that the doctrine of exhauStion.of administrativeremedies does not

apply to him in this case because his administrative remedies are only available in
another Stete In orher wdrds "Appellant argiles that a challenge may be brough‘t against
S.C: Code §§56 1-40(2) and 56-1-240 ‘anytime a driver is, suspended in a State other than
South Carolma has applied for a South Carolina driver’s license and is denied a South
Carolina driver’s lice'nse due to that out-of-state suspension, \and feels the reinstatement
» reduirements or reinstatement procedures in the other State are' too harsh.® This inr/entive
- argument is an aftempt, essenrially; ,td get this Courr to declare S:C.. Code §56-1-40(2)
unlawful and unerrforcedble in South Carolina, presumabdly in all casesz and not just
~ Appellant’s case (despite Appelrant’s drguments otherwise).' |

| Frnaily; AppelIant cites several cases in an attempt to sur)port his argdrrlerlts._ At least ..
one of these cases, when looked at with a eloser eye, is actuaily not s_upportive .of
Appellant’s arguments. The case State Dairy Com’n of South Carolzna v. Per, ]nc 283
S.C. 359, 324 S.EE.2d 56 (1984) is cited for the argument that fallure to exhaust

administrative remedies may be excused by the trial court in a case that raised only an

issue of law. Brief of Appellant,» p. 7. First, this argument basically reiterates that

6 Florida, for example, permanently revokes the driver license or driving privilege of a
* person who has been convicted of one count of driving under.the influence manslaughter.
FL ST §322. 28(2)(d) Unlike South Carolina, via Emma’s Law, Florida has no
mechamsm for lifting this permanent revocation. S.C. Code §56 -5-2941. '



whether to apply the doctrine of exhaustion of administrative remedies is a decision for
the trial court and will not be disturbeci on appeal unless the trial court committed an error
of law (since the question in these cases is merely a question of law, there could be no
issue of lack of evidence to support the -trial court’s ruling). A closer léok at this case,
however, ‘r'eveals that the discussion in State Dairy surrounded the fact that the State |
.Dairy Cofnmissioﬁ‘of South Carolina iﬁitiatéd an enforcement action against Pet, Inc. in -
* the Circuit Court .and then attempted, as the claimant, to assert the defense of failure to
exhaust administrative remédies in that case. The Supreme Court held thét since the
State Dairy Commission of Sout.h Carolina was the claimént'agency attempting to uphold
or enforce an oth'erWise illegal agency action, the defe(ns_e of failure to exhaust
ad_mini_strati?e remedies would not be available to the State Dairy Commission. In this
case, SCDMV is the respondent, not the claimant. Moreovér, there is nothing illegal in -
the agenéy action that has been taken by SCDMV in this case. In fact, as outlined in
' - more detail below, SCDMV was statutorily required fo take the action it took in this case.
To frame this case in the simplest terms, it appears that Appellaﬁt ié attempting ‘to use
this ;:ase to do an end :run around the New Y-or'k appe.a_ls pfocess and the New York State
DMV, it appears the tri.al Coprt saw this was the thrust of this case, and the trial court
determined the most éppropriaté action in this case was to require Appellant to resolve

this suspension/revdcation with New York.”

i

7 Interestingly, although SCDMYV has raised the issue several times now, Appellant has
still not addressed the issue that even if he were successful in this case, he would only be
legally able to drive in the state of South Carolina and would continue to show up on all
national searches as under suspension/revocation in New York. Thus, even if Appellant
were to prevail in this case and have a South Carolina driver’s license issued to him,
‘Appellant could be legally charged with driving under suspension in any state (due to the

New York suspension/revocation).



Il IF THE TRIAL COURT IS FOUND TO HAVE ABUSED ITS DIS,CRETION BY
FINDING THAT THE APPELLANT FAILED TO EXHAUST HIS
ADMINISTRATIVE REMEDIES, DO ANY ADDITIONAL SUSTAINING
GROUNDS SUPPORT UPHOLDING THE TRIAL COURT’S DECISION?

The South Carolina Supreme Court has said, “The appellat_e court may réview
respondent’s additional reasons and, if convincad it is proper and fair to do so, rely onb
-them or any other reason appearing in the record to afﬁfm the lower court’s judgment.”_
I'On, LLC v. Town of Mt. Pleasant, 338 S.C. 406, 420, 526 S.Ev.2.d 716, 723 (2000)1' In
thAis case there are five pther grounds upo.n which this Court may sustain the jadgment of
- the trialv court. |

A. Application of S.C. Code §§56-1-40(2) and 56-1-240 tp Appellant

Appellant asks ,thié Court to strike S.C. Cocie §§»56-1'-40(2) and 56-1-240 as-applied
bepause he asserts their applicatiop to him is “30 manifestly unfair as to amount to a
denial of due process.” Brief oprpellant, p.-‘8. Appellant cites'to 'only one case for this
propOsitior_l,‘ although the concept of as-applied unconstitutionality of statutes is. ‘
frequenﬂy. litigated, and, in making this citation, Appellant faifs to discuss or argue in any
manner how‘he. believes his cited casé applies to this case. Bacaase Appeilant_simply
states a conclusory argument for this issue, it a'ppear‘s Appellant has abandoned this
argument, Fieldsv v. Melrose Ltd. Partnership, 312 S.C. 102, 106, 43A9 S.E.2d 283, 285
(Ct. App. 1993) (“An issue raised on appeal but not argued in the brief is deemed -
abandoned and will not be considered by the appellate court.”) and Brown v. Theos, 338
S.C. 305, 309 n. 2‘ 526 S.E.Zd 232, 235 n. 2 (Ct. App. 1999), aff'd “345 S.C. 626, 550
S.E.2d 304 (2001) (Holding that a one sentence paragraph raised in an appellants brief

was 1nsufﬁ01ent to preserve the issue for appeal).
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Should this Court ﬁnd that this issue has not beed abandoned, SCDMV asserts that
- as-apldlied unconstitutiopality'does not exist in this. case. According to Exhibit 1 from
’ this hearing, New Yofk added a pointer in PDPS for the suspension/revocation at issue in
this cdse on June 30, 1996. Exhibit 1, p. 2, 3" item listed under. “Activity.” South
Carolina had been checking PDPS? for approximateiy four years at the time Appellant
~ moved .t‘ov South~(5arolina from Néw York and SCDMV did check PDPS for pointers for
Appellant at the time he made his initial a};plication with SCDMV'v, bui ﬁo hits came back
frord PDPS’? Stipulation of chts, 99. The parties have no idea why no hitsr came back
during this search of PDPS partlcularly in llght of Exhibit 1 from this hearing indicating
that a PDPS pointer was added on June 30, 1996. Desplte this issue, however, SCDMV
also included (and continues to mclude)'on all drlver s license appllcatlons a questlon to
the a}dplicant about Whethér their driver’s license or privilegg to dr'iv_e is suspended,
" revoked, or canc‘elled in any other.AState_ and that question i;c,v'answered. under \penalty of
»perjury.' ' S‘tipulation of Facts, q10, 12., 15 and Exhibits A, B, and C. Appellant was well
aware of his multiple dri_ver.’s‘ ljcense and driving pr‘ivilege suspedsions in New York ;md
should have been .aware that he had not cleared the New York suspension/r_evocation at
issue in this case when he applied for his South Cardlina driver’s license in' 2000.
| Despite thaf fact that_ Appéllémt either _did know he was still Su'spended/revoked in New

York or should have known known he was still suspénded/revgked in New York,

Appellant repeatedly answered “No” to the question about out-of-state suspensions on the
( :

8 Notably, PDPS is a national database and is not controlled by the State of South -
Carolina or the SCDMYV. o |
9 At this time, the PDPS check in South Carolina had only progressed to checking initial
applications. SCDMYV did not have the capability to check renewal applications until -
2006-2007. Stlpulatlon of Facts, §11 and 13.
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South Carolina driver’s license anplications.lo This repeated failure to disclose the New
York s'uspension/revocation‘ to the SCDMV should, by itself, negate any argument from
Appellant that S.C. Code §§56-1-40(2) and 56-1-240 are unconstitutional asQapplied to
him in this case since Appellant was the only‘ party that knew or should have known that
‘his New York suspension was not reporting through PDPS.!! |

| ~ Although it is not discussed or analyzed in any manner in Appellant’s Brief, it
appears, based on the only case Appellant c1ted for thls conclusory argument that
Appellant’s as- applled challenge to S.C. Code §§56- l 40(2) and 56-1-240 is based on the
" delay that occurred from when Appellant was first issued a South Carolina driyer’s
license and when South Carolina notiﬁed Appellant tllat he was required to cancel his
driver’s license due-to the New York suspension/revocation.'? Courts generally analyze
as-applied constitutional ehallenges (or equal protection challenges) under one ch three
st'andards:‘ (1) rational basia; (2) intermediate serutiny; or (3) strict scrutiny. Doe v. State,‘ :

421 S.C. 490, 808 S.E.2d 807 (2017) (quoting Denene, Inc. v. City of Charleston, 359

10 The concept that “ignorance of the law is no defense” is deeply rooted in American
jurisprudence. Lambert v. People of the State of California, 355 U.S. 225, 78 S.Ct. 240,
2 L.Ed.2d 228 (1957). Following this deeply rooted concept, it is. reasonable for a court
to believe that a person is familiar with the steps that must be taken to have their driver’s
license and driving privilege reinstated after a suspension, revocation, or cancellation.
Such a belief is even more reasonable when the facts of a case demonstrate that the
person has had their driver’s license and driving privileges suspended and/or revoked
multiple times in 'the same state and successfully ended all of those prior
suspensions/revocations, except for one. Finally, such a belief is also reasonable when a
court is aware that by law the driver must have been advised of the driver’s license
suspension and/or revocation and the steps that must be taken to end the that
suspension/revocation. - ‘
11 Obviously, New York State DMV had every reason to believe the PDPS pointer they
entered on June 30, 1996 was active and reporting to other States as it should in PDPS.
Additionally, SCDMYV had every reason to believe that when PDPS reported back that no
pointers existed for Appellant, that information was accurate. _

12 Appellant cited to the case Davis v. SCDMV, 420 S.C. 98 (Ct. App. 2017).

/
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S.C. 85, 596 S.E.2r1 917 (2004).). If the classification does not implicate a suspected
class or abridge a fundamental rlght the ratlonal basis test is used Id. “Under the
rational basis test, the requirements of equal protection are satisfied when: (1) the
-classification bears a reasonable relation to the legislative purposes sought to be affected;
(2) the members of the ;class are treated alike unders‘imi.lar circumstances and couditions;
and; (3) the clas_siﬁcatien rests on some reasonable lbas;e.” Id

' In this case, there is ne question that Appellant (and 6rher similarly situated) are not
part of a suspect class. Appellant is a person whose license was carlcelled due to
Appellant not being entitled to the licerlse to Begin with as a result of his active out-of- -
state éuspension/revocatiorr; Suspect classes are typically'based on race, sex, efc...
: Moreover, .in South Carolina driving 1s a privilege, not a fundamental right. Sponar v.
S.C. Dep't>‘0fPub. -Safety,r361 S.C. 35, 39, 603 S.E.2d_’_412, 415 (Ct. App. 2004) (“The
license to operate a motbr Ve}ricle upon the public hiéhways of this state is not a property
rlght but 15 a mere pr1v1lege subject to reasonable regulatlons under the pol1ce pewer in
the interest of the public safety and welfare.”). |

“Those attacking the validity of legislation under the ratienal basis test... have the

 burden to negate every conceivable basis which might support it.” Doe, 421 S.C. at 504
(quoting Boiter v. S.C. Dept of Transp., 393, S C. 123, 128 SE2d 401, 403-404
(2011).). In this case, the overall legislative purpose of SjC. Code §56-1-40(2) appears to
be to ensure that drivers under suspension and/or revocation in other States are not iseued
a driver’s lieense in South Carolina_unless the Legislature has carved out .a specific
exception in Title 56, presumably to .protect South Carelina’s citizens and drivers_ from

those that have been deemed unsafe drivers in another State, i.e. to ensure South Carolina
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does not becorﬁe the dumping ground of the Natioﬁs worst drivers. Furfher, the overall
_ législative purpose of S.C. Code §56-1-240.appears to be to ensure that the SCDMV can
cancel ;1 driver’s license that is issued in error, with‘incorrect or incomplete information,
or baéed upén fraudulent in.formation. All of these are legitimate, valid reasoﬁs for these
statﬁtes and their validity haé not been argued against by the.A‘ppellant_ in any. form 6r a |
fashioh; Brief of Appellant.
| Notably, although the Legisléture has givén deédlines for when certain types of
convictioﬁs. and/or suspensions must be reported to SCDMV to be',reco'gvnized‘ in South
Carolina, no such déadliﬁe exists in the case of a driver’s. license aﬁd/or privilege
suspension/revocation that exists in another State where the driver eifhe‘r purposely or. )
mistakenly fails to reveal tﬁat suspension/revocation to SCDM\'/.13 Thus, for thése
reasons, éven if Appellant’s-a.s-applied challenge is considered on the merits, it appears
.fhat tﬁis_ argumentlshéuld fail. | |
| Furth_ermore,' these argunﬁer.lts were ruled on in paragraphs 6, 7, and 8 of the trial
Court’s June 26, 2018 Order. Although the trjél Court did not specifically use the phrase
“uﬁconstitutional as applied” or “constitutional as apblied” in issuing its ruling, the frial
court’s ﬁndings tﬁat SCDMV ' promptly  notified Appellant that the law: required
cancgllation of his driver’s li.cenvse.under .S'.C. Code §56-i-40(2) and that SCDMV. was
doing so pursuant to S.C. Code §56-1-240, is an implicit ruling thét this Court found S.C.

Code §§56-l-40(2) and 56-1-240 to be constitutional as applied to Appellant. Further,

13 For example, S.C. Code §56 1-650(C) requires certain convictions to be reported to
SCDMV within one year of conviction to be reported on the SCDMYV driving record and
S.C. Code §56-25-20 requires an out-of-state failure to pay traffic ticket suspension to be
reported to SCDMYV within 12 months from the date the ticket was adjudicated to have a
failure to pay traffic ticket suspension added to the SCDMV driving record.
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the trial court specifically cited to the cases Hipp v. SCDMV, 381 S.C. 323, 673 S.E.2d
- 416 (2009) and Wilson v. SCDW, 419 SC 203, 796 S.E.2a 541 (2‘017)_ in making its
ruling with regard tﬁis argﬁment. Becz;use Appellant did not flesh out his argument in
form or fashion on this issue, he has failed to argue that these findings by the trial court
are without factual basis or is grounded in error of law. Thus, there appearsi to be no
Basis to re-weigh the factual_considerat,ion Of the trial court. on this matter. .Furtherv,‘the
Hipp, Wilsbn, .Davis, and Siate v. Chavis, 261 S.C. 408 (1973) céses,: all dealt with-~
criminél convictions that were not timely reported to the SCDMV. None of these cases.
~ dealt with a driver’s liéense suspension/revocation in another State that failed to éhow up
in a PDPS seach (even though th¢ suspension/revocation poiriter was-applied to PDPS)
and was not revealed to SCDMYV by the driver'(tﬁrough' either error or design). |
Additionally, m this case there is no statutory requirement for New York to
proactively inform SCDMV that Appellant is actively under .Suspension/fevocation in
their State. Rather, there wefe stafutes tﬁat required _Appellént to truthfully éhd
acéuratelyr report his currént licensing status on his épplication for a driver’s license in
South Carolina. See S.C. Code §56-1-80 and §56-1-240 (“failed to giye the required or
correct information in his applicatibn’;) and the applipations attached in the exhibits for
the Stipulation of Facts, § 10, 12, & 15. All applications for a_driyer’s license in South
. Carolina are gjven under penalty of perjury and state'this éxplicitly on the form just.
above the applicant’s signature block. For thesé .reasons this line of cases ére
substantially dissimilar to. this casé aﬁd provide no guidance to this Court. For these
reasons, Appellant’s conclusory argument that the Davis case mandates that S.C. Code

§856-1-40(2) and 56-1-240 must be declared unconstitutional as-applied to him should be
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rejected.!*
‘B. S.C. Code §56-1-40(2) Explicitly Prohibits the Relief Sought by Appellant
The Appellant is asking this Court to order the SCDMV'to violate S.C. Codeé §56- "
1-40(2) by requiring SCDMV to reissue a South Carolina driver’s license to him when
such reissuance is specifically prohibited by that statute. S.C. Code §56-‘1-4O(2:)‘.5 states:

The Department of Motor Vehicles may not issue a motor vehicle driver’s
license to or renew the driver’s license of a person:...

(2) \l\lhose driver’s license or privilege to operate a motor vehicle
currently is suspended or. revoked in this State: or another
jurisdiction, except as'otherwise provided for in this title;....
There'ls nothing in Title 56 that provides an exception to S.C. Code §56;1-40(2) under -
the. facts presented in this case. Ironically, this entire case is based on Appellant’s |
argument that SCDMV should not be able to enforce S.C. Code §§56-1.—40(2) and 56-1.—
240 against h1m even though he- admlts SCDMV is. required to engage in such
enforcement Brief of Appellant p.4and 7. |
C. Appellant’s Clalms are Not Ripe for Adjudlcatlon

Appellant s claims are not ripe for adjud1cat1on in South Carolma due to Appellant’s

failure to'exhaust his administrative remedies in New York State, as outlined above. -

14 SCDMV notes that it will always be possible for there to be a large ‘delay of time
‘between when an out-of-state suspension begins and is posted to PDPS and when-
SCDMV may find out about that out-of-state suspension. This is because not all out-of-:
state suspensions are proactively reported to SCDMV by the other state and SCDMV.
simply cannot check PDPS for every South Carolina licensed driver each evening. Thus,
it is always possible for a driver to lawfully and with fully correct information to obtain.
or renew their South Carolina driver’s license, a short time late become suspended in
another state, and SCDMYV not find out about that out- of—state suspension until the driver
renews their driver’s license eight years later.

- 15 Significantly, S.C. Code §56-1-40(2) has been the law in South Carolina, largely in
~its” current form, since at least 1990 and possrbly since 1932. As of the filing of this
Memorandum the undersrgned had not be able to locate a copy of the 1932 version of

: thrs law.
o Y



D. Appellant’s Claims are Barred by the Prlnc1ples of Collateral Estoppel
and/or Issue Preclusion

Ultimately, Appellant’s complaint is with New York State, no.t _the SCDMV.. New
York State is the where Appellant’s driver’s license gnd driving privileges are
suspended/reyokéd. South Carolina is merely honoring £hat suspension/revocation as
required_By SC Code §56-1-40(2). Appellant gngaged in litigation with the New York
State DMV, but, after recéi\_/ing a négétive ruling from the Appeals Board, failed to
further appeal the casé in New York. Thus, this mattér has already beeln ruled on by the
Appéals Board iﬁ :N,ew ‘Yd'rki Exhibit F t'of'Stipulation'of Facfs, pages 3-4. The NeW\
Ydrk Appeals Board held that theAdenial of Appelfant’s application to clear his New York
_suspension/revocatiqn wag prbper and legal. Ié’. Because Appellant failed to appegll that

‘ rul-ing4in New York, it is the law of th’e case and this action against the SCDMV is |
| n‘othing more thaﬁ a. collateral attack agzﬁnst that New York Appeals Board ruling.

Collateral estoppel, also known as issue preclusion, prevents d barty f;om relitigating
an is;ue thai was decided in é previous actioﬁ, regardless of whether tﬁe Claimé ip the
ﬁrst and subsequent lawsuits are the same. Judy v. Judy, 383 S.C. 1,7, 677 S.E..Zd‘213,
'217 (Ct.App.2009). The party as‘ser.ting, collateral estoppel‘ must demonstrate_that the
.issue in the present lawsuit was: (1) actually litigatgd in the prior action; (2) directly
determined in the prior action; and (3) necessary- to support the prior judgment. Beall v,
Doe, Zél S.C. 363, 369 ﬂ.,l, 315 S.E.2d 186, 189-90 n. 1 (Ct.Apﬁ.l984). Appellant’s

b‘case .with the New York Sta‘te DMV; attached.as part of Exhibit F to the Stipulation of
Facts, cleafly méeté all of the requirements for collateral estoppel to apply. 'Appellant’s
case with the New Yo'rk-‘Stat.e DMV regarding his suspénsion/rev‘oéa‘tion in New Yofk

‘was litigated and appealed at least one time. ‘Additionally, that litigation directly
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determined whether Appellant’s suspension/revocation in New York should continue or
be cleared. Finally, the iséue of Appellant’s New York .State suspension/revocation
should be cleared or not was the sole focus of the litigation and, as a result, was a
~ necessary decision in that litigation. Appellant, via this litigation, is asking this Court to.
" rule that he can be licensed in South Carolina, despite the fact that New York has ruled
that his New York State suspension/révocation sh;)uld continue.A

Further? the South Carolina Supreme Court ha§ expiicitly ruled that an administrative
decisidn can have'_a pyeclusive effect in collateral litigation. Earle v. Aycock, 276 SC
471, 279 S.E.2d 614 (1981). In this case Appellant undertéok an administrative case in
New York regarding his New York suspension/revocation and then elected to abandon
his appeals in that administrative case. »Hi‘storically, wflen a party. abandons their appeal
in a case, even an administrative case, that last ruling in that case becomes the law of the
casé aﬁd would bar any fu;'ther litigation regarding tha;[ matter. Action for Rational
| Tfansit v. West Side Highway Project, 699 F.2d 614, 18 ERC 1745 (2™ ‘Cﬂi.r. 1983). N

Adc.iitionavlly, rather than restarting the waiver process in New .York, as set forth in the
letter to Appellant from the New Séork State DMV, Appellant has elected to sue-the
SCDMYV, collaterally attack the decision of the New Yérk State DMV and the Appeal
Boards’ ruling, and attempt to .get a Couﬁ order in Soqfh Carolina that reqﬁires SCDMV
to ignore S.C. Code §56-1-40(2).

For these ;easons, the case Appellant brought against SCDMV' should be barred by_‘

collateral estoppel.



E. Appellant Has Unclean Hands
Straight v. Goss, 383 S.C. 180,678 S.E.2d 443, 457-58 (Ct. App. 2009') states:

“The doctrine of unclean"hands precludes a plaintiff from recovering in

equity if he acted unfairly in a matter that is the subject of the litigation to

the prejudice of the defendant." First Union Nat'l Bank of S.C. v. Soden,

333 S.C. 554, 568, 511 S.E.2d 372, 379 (Ct.App. 207*207 1998). “He

who comes into equity must come with clean hands. It is far more than a -

mere banality. It is a self-imposed ordinance that closes the door of the

court of equity to one tainted with inequitableness or bad faith relative to

the matter in which he seeks relief.” Emery v. Smith, 361 S.C. 207, 220,

603 S.E.2d 598, 605 (Ct.App.2004) (quoting Precision Instrument Mfg.

Co. v. Auto. Maint. Mach. Co., 324 U.S. 806, 814, 65 S.Ct. 993, 89 L.Ed.

1381 (1945).
In this case, Appellant is the only party in this ¢ase that knew or should have known that
his driver’s license and driving privileges were still suspended/revoked in New York.
Like South Carolina, New York sends drivers a notice when they go under suspension
and that notice inferms the driver of the steps they must take to fully clear and end that-
suspension. Thus, even‘though Appellant would.testifyv that he believed this New York
suspension/revocation had ré}lready ended, Appellant was info{rnled‘ of the steps he had to
take to achieve snch clearance and he Aknew' he had not taken all of those steps.
- Essentially Appellant is trying to-béckdeqr an argument that he was unaware of the law
in New York related to how to clear thissuspension/revocation. It is a well-settled
concept that ignorance of the law is no defense for a failure to' comply with the law.
Traditionally this concept is applied in the criminal law context. 1t seems patently unfair
- for Appellant to use a similar argument to try and seek equitable relief from this Court
from a party (the SCDMV) that by Appellant’s own admission was unaware of the New

York State suspens10n/revocat10n against Appellant Appellant admits that SCDMV had

- no knowledge of Appellant’s New York State suspensmn/revocatlon until the evenmg of
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June 11, 2015. Since Appellant did know or should have known that this New York Staté

suspension/revocation was still active, either through a general knowledge of New York

law or through,the notification sent to him by the New York State DMV,- it was improper

for the Appellant to seek equitable relief from any South Carolina court to regain his

' unlanully obtained South Carolina driver’s license. .

CONCLUSION

For the reasons set forth above the June 26 2018 Order of the trxal court should

. be afﬁrmed

December 13,2018

Blythewood, South Carolina |
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