STATE OF SOUTH CAROLINA '

IN THE COURT OF APPEALS

Appeal from Chester County

Brian Gibbons, Circuit. Court Judge

Appeal from Magistrate's
Court, Rossville District

2015CP1200179  (Circuit)

' 2014CV1210400037 (Magistrate)

COURT OF APPEALS CASE NUMBER: 2016-002016

Robert H. Breakfield, as
attorney-in-fact for John D. -

Hinson, John C. Hinson, Jerry Hinson,
Kathy Huffstickle, Robert H. Hinson,
parrell W. Hinson, Lois Hinson,

Tina Jones, George Stanford as
Personal Representative of the
Estate of Linda Stanford,

Wwilliam L. Hinson, Elaine H. Hensley,
and William C. Hinson, Jr., ‘

Respondents,

vs.

Mell Woods,

Appellant.

RECEIVE]}
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SC Court of Appeals

MOTION TO DISMISS APPEAL
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1. Rule 265, SCACR, allows for the service of a Notice of
Appeal upon the attorney of record for a party, or if the party
has died, (during the pendency of the litigation), the Notice of
Appeal is to be served upon the party's personal representative;
but, according to Rule 265(a), SCACR, “if there is no attorney of
record, the time for serving the notice shall be tolled until a
personal representative, guardian ad litem or committee is

properly appointed.”

2. The problem with this appeals case is that one of
the purported “parties” is not a party at all, and never was
a party to the present litigation, simply because Mrs. Elaine
H. Hensley had already died when the present litigation was

filed against appellant Mell Woods.

3. In fact, Mrs. Elaine H. Hensley did have a personal
represéntative at one time, but by the time the present litigation
was filed the Estate of Mrs. Elaine H. Hensley had been closed
out, and her personal representative discharged.by the Chester
County Probate Court; Appellant is furnishing the documents
from the probate court which show beyond any doubt that Mrs.
Hensleynhad died, and that her estate had already closed by
thé’time the present litigation was filed on 12/01/2014. The
Probate Documents are appended to this Motion, just before

the signature page.
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4, The probate docﬁments list Mrs. Hensley as: “Etta
Elaine Hensley,” this is the same person shown as a respondent in this
appeal; Elaine H. Hensley or Etta Elaine Hensley, is the same as
Elaine H. Hensley. Appellant Mell Woods has personal knowledge of the

names and makes this statement after reading Rule 267 (b), SCACR.

5. 1In order to try and invoke the jurisdiction of-the
Chester County Magistrate Court for this case, Robert Breakfield,
a licensed South Carolina Attorney, swore to a paper in which
he alleged that he was the “attorney-in-fact” for “Elaine H.
Hensley” although he knew full well that Mrs. Hensley's legal name
was actually Etta Elaine Hensley. How did Breakfield know about
the names? For one, ﬁreakfield is the personal representative
for Mrs. Reba Hinson, and Mrs. Hensley was one of the heirs to
the Hinson Estate and Robert Breakfield had at least monthly contact
with all of the heirs. Mrs. Hensley died during year 2013, and on
February 04, 2014, Robert Breakfield witneséed the deed of
distribution for Mrs. Hensley's property, and for this reason
did know that Mrs. Hensley had died. Mrs. Hensley's Estate closed
on August 15, 2014, with the personal representative being discharged
thé same day. Around 100 days later on 12/01/2014, the present
litigation was filed by Breakfield and B. Michael Brackett, also

a licensed attorney.

6. An attorney's authority to act for a client ends at

the client's death. Carver v. Morrow, 213 S.C. 199, 48 S.E.2d

814 (1948).
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7. Elaine H. Hensley is a deceased person, present in
this litigation and appeal through no fault of the appellant.
Accbrding to Rule 265(a), SCACR, the notice of appeal has not
been servedibn Mrs. Hensley since there is no attorney of record
for Mrs. Hensleylénd the time for serving a notice of appeal has
been tolled until such time as avpersonal repfesentati&e has been

appointed for Mrs. Hensley.

8. “A suit brought in a name which is not a legal entity is

-a nullity and the action fails.” Glenn v. E. I. DuPont De Nemours

& Company, Inc., 254 S;C. 128, 133, 174 s.E.2d 155, 158 (1970).

B. Michael Brackett and Robert Breakfield are each licensed

-attorneys,invSouth Carolina, and should know; and do know that

presenting already dead litigants to a court is a fraud upon the
court, and contrary td several Bar Rules. Appellant Mell Woods
is caﬁght in the middle and has been severely prejudiced by the

conduct of both Brackett and Breakfield.

9. B. Michael Brackett and'Breakfieid.do know aﬁout these.
assertions of misconduct delineated in this Motibn, because the
same assertiéns were brought forth in the appellant's Return to
the 154 page Motion to Dismiss filed by Brackett during September
of 2016. Appellant's Return reached the:C1erk's Office on Octobef
20, 2016. However, to date, Brackett and Breakfield have done

nothing to rectify the situation.
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" and Willdiam ¢, Hinsoa, Jr.,

STATE OF SOUTH CAROLINA COURT OF COMMONuPLEAS
: SIXTH JUDICIAL CIRCUIT

CHESTER COUNTY

-Appeal from Magistaateis
Court, Rossville District

2015CP1200179  (Circuit)
2014CV1210400037 (Magistrate)

v

Robert H.. Breéakfield, as- .
attorney-in-fact for John D. .
Hinson, John C. Hinson, Jerry HinSon,
Kathy Huffstickle, Robert H. .Hinson,
Darrell W. Hinson, lLois Hinson,

Tina ‘Jones, George.Stanford as
Personal Repregentative of the
Estate of Linda Stanford, -
William L. Hinson, ‘Elaine H. Hensley,

Respondents,

Vs,

Méll Woods,

Appellant,

AFFIDAVIT

In order to protect the Record, Mell Woods, appeflant

above, comes now and presents the following affidawit"a&¥GWed

. under S.C. Statute § 18-7-180:

' -
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e v wien s ome

"representatlve no' longet existéd;

©c o

State of South Carolina . .. ) g
County of Chester ’ ‘

After being first deposed; Mell WOQGS, affiant herein, makes
the following statements based’ upou the personal knowledge of

-affiant,

1, Ela;ne H. Hensley, a listed party above has died, .and

'was already dead when tlie above case was fzrst flled;

)

"9, robert H. Breakfield, oné 6--"f-~'.t-1;e'psam-ie' above, already

knéﬁ.of Mrs. Hensley's death whén the case was filed, and

rep;eéégted to the ‘court: that Mrgglugnsméy,waS'alive instead

-ofwdéad;

3, Attacbed to this affidav;t LB certified copy of the Deed of

Dlstrlbution flled in the chester COunty Real Estate Records,

which shows that R bert H. Breakfiell Was 'a. witness to the

'~.

" Deed qf:D;strLbution conce;n#ngersirﬂénsleY‘s propertyy-and

for this reason d@id know that;hé,filédAsuit for a dead pérson’

| aftet her estate had been- ¢loséd: out, -and .a personal

\

FURTHER, éffiant saith not,

V\x&‘\- <

50
B

//
Wigsper

This <R[ day of &psil, 2016,

,-)>
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o An additional sheet is-attached lor names of additional beneficiaries (check, If applicable) -

INWITNESS WH EREOF ihe. undersxgnad a5 Personal Reprasentatwe(s) of the sbové Estate, has executed this Dead of
Dustnbu!xcn on this : of FEBRYARY_, 2014. . .

SIGNEDSEALED:AND DELIVERED
IN THE Fo. :

" Withess: .
Estate of: ETTA ELAINE HENSLEY
P!lnl Name: PATRICIA S,_DAVIS : Slgneture of Parsonal ’ 0. ]
. Representative: e Tl
Witness : K%;(SM—-'M . L '
' 4] L Print Name: MORRIS WILLIAMMENSLEY
- Prifit Name! KELLY S. SUMWALT - . T

R e

If appﬂcable.
Represenla!lve

Print Natne: _.__.

§TATE OF SOUTH CAROLINA ) _
)
)

" ACKNOWLEDGMENT

coUva oF gn_sm ,
T-H. <EIELD. Notary Public. @ notary for the State of South-Carolina do hereby cartify that' MORRIS
‘WILLIL.HEN&»EL o Petsonsl Representnuve(s) ot the Estéte of. ETTA ELAINEHENSLEY: personally appesred,
| before me this day and acknoMedged the dui execution of me foregoing-Deed of Dlsm ugion,

Witness my hand and seal this the _zj(_ day of _EQBQAEL 20 _A

- (Slgnatire briﬂatéry:pj, i)
i ]

* _ (Print name oI oty ubbo)

" - Notary Publicfor‘sm_ 51 SOUTH:
My Commigsion’ Expl

Nofe it Is-recdmmendad:ig! an-altomey prepére this ‘docurient and dsrarmfne iy (#Io examination Is necessary

25 sodbsdons (12014 ’ T . - .

Pagodct2.

sldohereby release allaf - .

o
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| OF SOUTH'CAROLINA g% ) '

b " : ) . IN THE PROBATE COURT
o : - APPLICATION FOR SETTLEMENT

D it T PSS S

- M.#412PC (9/11)

..« ;BeBavare being sent to.all interested persons as requlred by law.

- "ORN tg:before me this 12 day.of :

. WODRTE ) “GAsENUMBER: 2013881200015
QA6 1SR ’

The-dndersignied aAs_;t-h_e_.ﬁégsdnal;_.ngc enta Nave-collectad and managed the assets of the estate; has/have
paid all'lawfyl claims-agélnst thegstd G dis t{q.te:d"qs:éeftS’-'orfp‘rﬁpos‘ecs) to distribute-as designated on. i
Praposal for Distribution; afid-Rasi CRETITRCAYSHPY G060 acts partaining to estals of decedent, :

The Personal Representativa(sy has/kave figd: -

(X) Proof of-Pitilicatian.

X) an lnventory. -

a Propdsalfor Distribition.
a Final-Accounting. . _ ,
L] all required returrs (inetiding final income tax return, fiduclary income tax return, estate tax returri); If not, please
explain. ’

The time perlod for submission of-claihis has expired. -

| request that-the Court isSuefOrdprs as appropftiate tégether with suck other Orders as the law may require and as the Co.
may deefm applicablé and proper. ' . ' ) :
I'request that the Court: (check all that apply) ' o

& A. Consider and apprave the Personal Representative's Final Accounting and the Proposal for Distribution,

(O B. Approve the dlstnibu_tlohs~pre‘yiousIy'mad_e; and-authorizé the Personal Representative(s) to transfer'tite to jhe.

' assts' and distibute theni to fhe distributeés in the dmount ang manner set forth in the Proposal for Distribution
{Form#401PC). L o .

X" C.. Dischaige, of set forth the conditions of the terminalion of the appainitriefit of the Personal Representative, and

.. thereleasas of the Pérsonal R,epresentétive'.sjbcnd, if any,
-0 o, (Othery - . ;

S

Notice of Right to Dethand Hearing and coples of the Final Accounting, the Proposal for Distribution, and this Applization r:

Executed this__1 5day‘6f Avgust  2014.

Signature: -~
Avgust . ..2014 : Nama:
Y e _ Address:
Ay RUBICTor Souliaroing .
-édmmns_sndn_'Ex'pire‘s: . May 9, 2016 Telephone(g)))..
Signature:
Name:
Address:

Telephone (0):
_(H):

1007 ,-62-3-1002,-62:3-1503
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Etta Elaine Hensley
Obituary

Guest Book

Mrs. Elaine Hinson Hensley, 59,

Saturday, Nov. 30,
residence.
scheduled for 11

2013,

A service is
Wednesday,
Chapel, McLean Funeral Directors.
Barry Wayne Howell will
will follow at
Memorial Park.

Dec. 4,

Interment

Mrs. Hensley was born July 31,

died
2013, at her

a.m.
at Mahaffey
Rev.
officiate.
Lancaster

1954,

in Union.

The Guest Book is

expired.

| Restore the Guest
L

Bookm)

She wa

S a

daughter of the late Calvin Hinson and Juanita Lear. She was

a former employee of Springs Industries and F. Shumacher. She

was a member of Fort Lawn Church of God.

In addition to her parents,
sister, Linda Stanford.

she was preceded in death by

Hensley;

Mrs. Hensley is survived by her husband, Morris W.
sons, Danny Hensley and fiancé Stephanie Farrow and Thomas
Hensley, both of Lancaster; brother,

Bill Hinson of Chester,.

SC, six brothers, Danny Hinson of Fort Lawn, Harold Hinson of

McConnells,

Lawn and William Hinson of

Jerry Hinson of Florence,

Wayne Hinson of Fort

Sanford,

N.C.;

grandchildren, Brian, D.J., Madison, Kenley and Kaleb.

. Memorials may be made to the church of your choice.

Remembrances may be
www.mcleanfuneral.com.
McLean Funeral Directors 1is
Hensley.

sent to

assisting the family of

Published in The News & Reporter on Dec.

print |

View Guest Book |
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the family

11, 2013

and five

at

Mrs.



10. _Appellant Mell Woods moves that this appeal be remanded
to the circuit court for the purpose of substituting a party

to take the place of Mrs. Elaine H. Hensley, who has died.

WHEREFORE, appellant Mell Woods asks that the Honorable Court of
Appeals of South Carolina dismiss this Appéal as presently filed
and without prejudice in order to allow time for a proper party

to be substituted for Mrs. Elaine H. Hensley.

This /ééf/day of December, 2018.

RECEIVED)

| DEC 10 2018
CERTIFICATE OF SERVICE SC COU” of Appeals

I hereby certify that I have served Mr. B. Michael Brackett with

a copy of the within and foregoing Motion by depositing a copy of
the Motion in the U.S. Mail postage prepaid to 133 Brookspring ad
Columbia, SC 29223. ‘

This /425”day of December, 2018. \\j\&\\J

MELL WOODS

Mell Woods

CERTIFICATE OF SERVICE:

I HEREBY CERTIFY that I have served Mr. Morris Hensley, the former
personal representative for Elaine H. Hensley with a copy of the
within and foregoing Motion by depositing a copy of the Motion i
the U.S. Mail postage prepaid to #6 Church Street, Attention of
Mr. Morris Hensley Great Falls, SC 29055.

This /f day of December,- 2018. W \

Mell Woods




STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Chester County
Brian Gibbons, Circuit Court Judge
Appeal from Magistrate's
‘Court, Rossville District
'2015CP1200179 (Circult)

2014Cv1210400037 (Magistrate)

COURT OF APPEALS CASE NUMBER: 2016-002016

Robert H, Breakfield, as

attorney-in-fact for John D,

Hinson, John C. Hinson, Jerxry Hinson,

Kathy Huffstickle, Robert H. Himson,

parrell W. Hinson, Lois Hinson,

Tina Jones, George Stanford as " RE@E

Personal Representative of the D
Estate of Linda Stanford, :

william L. Hinson, Elaine H. Hensley,

and William C, Hi.nson, Jr., | DEC 19 an
Respondents, SC COU!T Oprpea[s

vSs.

Mell Woods, .

Appellant.

- Cover Letter - December 15, 2018

RE: Case Number: 2016-002016
Breakfield V. Woods

Clerk's Office Court of Appeals of South Carolina

Dear Sir, or Madam:

Enclosed for filing is a Motion to Dismiss the above Appeal
for the reasons stated in the Motion. An Original and six
copies are furnished. Also, the $50.00 Motion fee is included.

incerely,

%

Mell Woods

Copies to Mr. Brackett, and Morris Hensley.



