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STATE OF SOUTH CAROLINA 

COUNTY OF yo-RK 

JUDGMENT IN A CIVIL CASE 

CASE NO lOlOCP4602909 

IN THE COURl OF COMMON PL.EAS 

CHECK ONE 

o JURY VERDICT 

EveJyn Grier vs AMISUB of South Carohna Inc 

This Bellon came before the court for a tnal by Jury The Issues have becnll'led and a vcrdld 
Icndered 

o DPCrSION BY THE COURT 1 his Bellon carne to !rial or heanng before the court The ISSUes have been lned or heard 
and a deCISIOn rendered 

o ACTION I')ISMTSSED (CHeCK REASON) 0 Rule 12{b) SCRCP o Rule41(a) 

SCRCP (Vol Nonsuit) 0 Rule 43(k) SCRCP (Settled) 0 Other 

o ACfION STRICKEN (CHECK RE..;sQ)') o Rule 400) SeRC? o Bankruptcy 

o Binding arbitration subJee~ 10 rtghllO restore 10 confirm VBcste or modrfy arol1ralion award ( 
o Other 

IT IS ORDERED AN D ADJUDG.ED IZl See !I\lRched order o Statement of Jlldgment bv the Court 

Order 

Dated at York South Cflrohna this 22nd day of December 2010 

Court Reportel' 

PRESlOfN'G JUDGE S JACKSON KIMBALL 

Thl' JUdgment was entered on the 41h day of Jaouary 20 II and a copy mailed firSl class this 4th day of 
January 2011 10 attorneys oflecord or to parties (when appeanng pro sc:) as fO'lJow! 

John Gressett4- Felder Jr McGowan Hood 
Felder 8L Jobnsou 1405 Calhoun Sneel 
ColumbIa SC 292(}1 

ATTORNEY(S) FOR TH. PLAINTIFF(S) 

~RCP APP 24IFORM 4 

lfI~lll rc~SQa-r +t> ~ F'dJb' D 
15tJ ~1!fIp1l:nRtt 
CD \abj~ 5C li-W 

Cl'FOR ... 4M 

William U Cunn Holcombe Bomar Gunn & 
Bradford PA P a Box 1897 Spartanburg SC 
29304 

ATTORNEY(S) FOR THF DEFENDANT(S) 

DaVid HamIlton 

DaVid HlUTIlltOJl Clerk of Court 
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STATE OF soum CAROLINA 

COUNTY OF YORK 

) 
) 
) 

EveJyn Oner, as the apPOlnted Personal } 
RepresentatIve of the Estate ofWt1he James) 

IN THr:: COURT 01:- COMMON PLEAS 

....., 
~ Fee, deceased, ) 

-1 
] -< 0 

Plarntlff :5("")::.. ... t.... t-
:Jloo 

.., ) ORDnR ;:'<:"5 z c. , ) I on~ """J g-o ... - .--vs ) Case No 20 I 0 CP 46 2909 r' - .. ,) 
) ~ r, Do> r I -{ -- ::z:: 

Amlsub of South Carolma Inc, d/b/a ) - r:.C 
''It - CX) 

Pled mont Me<hcal Center, ) C) (.0.) 

) 0\ 

Defendant ) 
) 

This matter came before me on December 16,2010 upon Mohon to Dtsmlss of Defendant 

Representing the parties were William McKlnnoll for Plamtlff, and Wilham U Gunn for 

Defendant The parties submItted arguments and memoranda oflaw for the court s conSIderatIon 

STATEMENT OF CASE 

ThIs 15 a medIcal neglIgence sUIt m whIch Platntlfftiled her Notice ofIntent pursuant to S C 

Code Ann § 15 79-125 (1976 as amended) agalJl!lt Defendant for claun:, of wrongful death and 

SUrvIVal stemmmg from aUeged acts of medIcal malpractlce The notIce purports to comply WIth 

§ 15 79-1 25 Attached. to the not.ce IS a draft Compl amt WhiCh, accordIng to the Plamtlff, con tams 

a short and pJam statement of the facts showmg that Plamtlff IS entitled to reltef fhe draft 

ComplaInt contams allegatl0ns that the Decedent s death and Plamtlff's clauns were the dIrect and 

proximate result of the alleged neglsgent aetlOns or mactlons ofDefendan~ 

Also attached to the Nobce of Intcnt IS an affidaVit from Nurse Sharon Barber Ms Barber 

sets out four potentIal negligent actlo~ or mactlOns on the part of Defendant relating to care or 

treatment of the Decedent and makes the statement "[t]hat the. a(.t1ons or mactJons of the agents, 

employees, and/or nurses from PMC contnbuted to the InJum:s damages, and death ofWllhe Fee 

DISCUSSION 

Prior to filmg a medical malprachce claIm a piluntlff must file a Nottce ofIntent to FIle SUlt 

accomparued by the affidaVit of an expert wItness under S C Code AM § 15-79 125(a) The 

accompanymg expert wltness affidaVIt whIch IS filed must specdyat least one negligent act or 

omISSIon clauned to exist a[]d the factual baSIS for each clslm S C Code Ann ~ 15-36 fOO(e) 

~ 
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The current verslOns of §§ 15-75-125 and 1536 100 were enacted as part of the South 

Carolina Tort Refonn Act of200S (the' Act") The cont~nts of this Act eVidence: an !mphclt mten! 

by the legIslature of this State to make more strmgent the reqUIrements nece<;sary to mruntam clalms 

for medIcal malpractlce and to discourage mVllous btJgatlOn The Act lmplemen1s statutes whIch 

place damages caps on recovenes m medlcal malpractIce acbons under & 15-32 200 el seq, and 

proVldes Offer of Judgment procedures whereby a party who Imprudently refuses to accept an Offer 

of Judgment may be made to pay attorneys fees and costs of the offenng party That reqUIrement 

IS fOl1lld In S C Code Ann § 15 35-400 AddItionally certalO changes were made to the prlVllege 

granted to the medical peer review process under § 40 71-10 el seq The requirements offihng a 

Nottce of Intent to File SUIt and supportmg expert affidaVIt fit w.tthm the Act's Imphclt pwposes 

beoause these requIrements assure that a pJamtdTbas shown a colorable cLaim ofmedJcaJ maiprachce 

before SlUt may be mamuuned 

Against thlS background and III "lew ofexlstmg prtXedent concerning qualrficahon to render 

an expert medical oplDlon I Bod and conclude that P]amtIff's Notice of Intent to FIle SUit and 

accompanymg expert afti daVit are defectIve They f3.1] to show facts demonslratmg that Plamliffhas 

a claIm upon which she 1S entItled to recover Specifically, the affidaVIt of Nurse Sharon Barber falls 

to articulate relevant facts showmg her qualdkatlon to opine on the Issue ofprox.lmate cause Thus 

Plaintiff's allegations as to the proxllTUlle cause of IllJUry and death to Wllhe Fee are Insufficlent 

The record shows th.l.t Mr Fee was adrnttled to Piedmont MedIcal Center (' PMC ') III 

January,2008 WIth complex and severe meruca) Issues HI" medlcallustory mcluded dIabetes 

melhru~ type II, for which he dId not use-msuhn and cardIomegaly/cardIomyopathy He had 

suffered a dIabetIC hyperosmolar nonkctotlc coma, a seIzure aLute lenal faIlure, metabolIc aCidOSIS 

posslblymulttfactonal due to acute renal faIlure [actlC aCIdOSIS hypotenslon hypoalbuminemia plus 

protemuna, and nephrotlc syndrome 

Mr Fee remamed at Piedmont MedIcal Center almost eIght months bemg discharged to 

Magnol.Ja Manor on September 15,2008, only to be readmltted to PMC On September 27,2008, 

wbere he remamed untll hlb death on February 24 2009 During thIS second stay at PMC hIS 

dIagnOSIs mcluded fever secondary to aSpIratiOn pneumoma and unoary tract infection, aSpll'atlOn 

pneumoma and unnary tract lOfectlon diffuse and focal cerebral dysf'lU1ctlOn large left middle 

cerebral artery hemorrhagIc stroke, en cephal opathy, acute renal fallure WIth a posslbthty of chrome 

kIdney dIsease, seizure disorder, msuhn dependant dIabetes, multiple resplratory tract mfectIons a 

sacral decllblills ulcer, history of upper extremlly deep venous thrombosl~) and a history ofalcohol 

j)ct:~ 
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and cocame abuse At all tlmes, hlS prognoSJS was poor and he presented a poor quality othfe. 

I have exammed the affidavrt of Nurse Barber, and fmd and conclude that it falls to eSlabllsh 

that Mie 11> quahfied to Lestlfy concernmg medIcal causatIOn of the mjunes clrumed by PlamtIff For 

a medIcal profeSSlOnal to be qualified to give an expert opinion concernmg causatJon ofan injury 

the professJOnal must be qualIfied 10 render amedlcaldlagnoSlS See Nelson v Taylor 347 S C 210 

553 S E 2d 488 (Ct App 2001) 

In Nelson, the Court held that a phys]caJ therapIst was not quahfied to I end.er expert medical 

tesumony concernmg causatIon of PlamtdI's alleged InJunes because physlCal therapists are not 

qualified to render medlcal dIagnoses However in Crawford v Henderson, 356 S C 389,589 

S [. 2d 204 (CI App 2003) the Court held that where a nurse practitiOner 15 quahfied to render 

medlcal diagnoses under proper WTltten protocol fTOm a physlclan, the nurse practitIoner may give 

expert medIcal testimony concemlOg causatlon 

Here there IS a lack of ~howmg tbat Ms Barber IS qualified to opme on the questIOn of 

prOXImate cause In tIns m~tanCC as thele IS no showmg of quahficatlon In accordance wIth 

Crawford Sllpra I find and conclude that It IS Imp]u;)t In the Tort Refonn Act, and In particular the 

Notice ofIntent, Short and Plam Statement of Facts and the affidaVIt requirement.!. at Issue In thIS 

motIon that a shOWIng of proxImate cause must be made by subm1sslon of a proper affidaVit 

addressmg prmomate cause. and made by a person quahfied to do so Plamtlff m thiS Ulstance has 

faJl.ed to submll such an affidavIt and for that reason Defendant's Motton must be granted unless 

PlaIDutf files and serves a proper affidavlt wlthm thirty days of the date offihng of tins Order 

lberefore It IS ordered that PlruntlfThas Hurty days from the date o{the filmg of thIS Order 

Wlthln whIch to submlta pmper affidaVIt by apersonquallfied to do so estabhshlllg proXl mate cause 

m accordcUlce WIth the dISCUSSIon herem Should Plamtlfffa]) to do so Wlthm that thmy-day penod 

the wlthm actlon shall be dismissed 

AND IT IS SO ORDERED 

Decembe~010 

I 

rrm~ 
S Jackson Kimball 
Special OrcUlt Judge 
York County 
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~T ATE OF SOUTH CAROLINA["' ( ~ \(~ f ~\\ 
' .... ,.( \\ I .. i.l-" , 

COUNTY OF YORK '~< ~ " , \ f \ 

IN THE COURT OF COMM ;~Ri{~ , ~~ 
, t .- -)\. 

JUDGMENT IN A CIVIL CASE 

CASE NO 201OCP4602909 

... \ ..I 

Evelyn Grier YB AMISUB of South Carohnll Inc 

CHF('f{ ONE, 

o JURY vFRDlCT TIlls action came before the court for II trial by JUI)' The ISSUes have beeJI tTied and II verdict 
rendered 

o DE<.lblON BY THE COURT This lICllon came (0 Ina! or hemng before the court 111e ISSUes have been tried or beard 
lind a de~:J!:lon rendered. 

o AcrlON DISMISSED (CHECK REdSQM o Rule 12(") seRep o Rule41(a) 

O:;CRCP (Vol NOl1sllIt) o Rule 43(L) SCRCP (Senled). OOthcr 

o ACTION STRICKF..N (CHECK REdSQ/V) o Rule ~O(J) SCRCP o Bankruptcy 

o BInding arbitration ~ubJect to TIght to resture 10 confinn vacate or modIfy srbltr<ltlon aW8,d o Other ___ ---_ 

IT IS ORDFRFD AND ADJUDGED o Sec attached order 

Order of Dlsmlsul 

o Statement of Judgment by the Court 

(.01U1 RopOrftu 

Dated at York, South Carolina, thIS 9th Day of February 2011 

sis JtJCRJoft 'l(jm6aff 

PRESIDING JUDGE S JACKSON KIMBALL 

ThIS JudgmClt WIIS cntered Oil the 10th Day of March 2011 d.IId a cOpY mailed first cl~5 thIS 10th Day of 
Marth 2011 10 attorneys of rcwrd 01 to parties (when appearlng pro se) lIS follow .. 

Johl1 Gressltttr Fcldn Jr McGow'fIII Hood 
Felda & Johnson 151'7 HllIIIpton &treel 
Columbia, SC 29201 

WllUam U GOl",~ Hnlcrnnbe Bomar Gunn & 
Bradford PA POBox 1897 SpartanbuTg SC 
29304 

A TTORNEY(S) FOR THE PLAll\TIFF(S) ATTORNEY(S) FOR THE DEI1'RNDAN'TC<)) 

DaVid HamUton 

SeRe? Al7 2.4IPORM 4 DaVid Hamilton Clerk of Cou rt 

j 
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STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

Evelyn Gner as the appointed 
Personal Representabve of the 
Estaie ofWlllte James Fee 
deceased, 

Plall1bff, 

vs 

Am.sub of South Carolina Inc 
dlbfa Piedmont Medical Center 

Defendant 

~» f[(,1 'i I 

2011 H~ I {} ~ ~J;fjlfOURT OF COMMON PLEAS 

I ,11 ti', to II -; tJ 
C C C P &. GS 

YOR~ COUNTY SC 
) ORDER OF DISMISSAL 
) 
) 
) 
) Case No 2010 CP-46 2909 
) 
) 
) 
) 
) 
) 
) 

An Order of this Court was filed on January 4 20"'1 allowmg PlalOtiff thirty days 

Wlthsn wh ICh to file an app ropnate affi davit establishing proXlmate cause In accordance with 

the terms of the Order Plaintiff has fal[ed to do so 

Accordingly. IT IS ORDERED that the above-entrtled actIon be and the same IS 

hereby dismissed wIth prejudice 

AND IT IS SO ORDERED 

York SC 

February ~ 2011 

S Jackson KlmbaU 
SpeCial CirCUit Judge 
York County 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF YORK ) 
) 

Evelyn Grler, as the appointed Personal ) 
Representative of the Estate of Wllhe James Fee, 
deceased, 

Plambff(s) ) 
) 

vs ) 
) 

AMISUB of South Carobna, Inc d/b/a Piedmont ) 
Medlcal Center, 

(please Prant) 

Submitted By John G Felder Jr 

Address 1517 Hampton Street 
ColumbIa, South Carolina 19201 

Defendant(s) ) 

IN THE COURT OF COMMON PLEAS 

CIVIL ACfION COVERSHEET 

SCBar-fi 

Telephone # 

Fax # 

Other 

Email 

2010-CP - 46- a q 0'1 

-< " o ... 
;.-:1 <..J-: 
~(J-

0("')_ 
C) -'­
(""""""0-

t--) 
.;0 -c;, 

c­c_ 
r-

N 

7051 ~s;>o;.:: ~ 
-<c ~{ 

{803)779~? 
n -

(803) 256 0702 

r 
n 
( 

r 
c-' 

Jfelder@mcgowanhood com 
NOTE The cover shut and iDfonnabon cOlltamed herem neIther replaces nor supplemeDts the Illing and servsce of pleadings or other papers 
as required by Jaw Thl5 form IS required for tbe use of the Clerk of Court for the purpo.se of dockettng It must be filled out completely 
8lgned, and dated A copy of this cover slleet must be served an the defendllnt(s) along with the Summons and Complaint 

DOCKETING INFORMATION (Check all that apply) 

* If Action Is Judgment/Settlement do not complete 
~ JURy TRIAL demanded m complaint 0 NON JURY TRIAL demanded m complaint 
o ThIs case IS subject to ARBITRATION purSUiUlt to the Court Annexed Alternabve DISpute Resolution Rules 
~ ThIS case 15 subject to MEDIATION pursuant to the Court Annexed Alternattve DISpute Resolutlon Rules o This case 15 exempt from ADR (proof of ADRfExemptlon Attached) 

NATURE OF ACTION (Check One Box Below) 

ContraclS Tortr Professional Malpractice Torts - PersontJ Injury Real Property 
0 Constructlons (100) 0 Denla! Malpracuce (200) 0 AssaulVSlanderlLibel (JOO) 0 C111l1l\ & Debvery (400) 
0 Debt CollectIOn (1IO) 0 Legal Malpractlce (210) 0 Conversion (310) o Condemnation (410) 
0 Employment (120) 0 MedIcal M8lpractJc~ (220) 0 Motor Veillde Accident (320) o Foreclosure (420) 
0 General (130) PrevIOUS Nobee oflntcntCase 1/ 0 Prelmses Liability (330) o Mechanic. LIen (430) 
0 Breach of Contract (140) 20_ CP 0 ProcIuct:l LiabIlity (340) o PartitIOn (440) 
0 Other (199) J8I Noucc! File Med Mal (230) 0 Personal InIury(350) o Possession (450) 

0 Other (7.99} 0 Wrongful D~a!h (360) o BUlldlng Code Vlolatlon (460) 
0 Other (399) o Other(499) 

Inmate Petitions Judgments/Settlements Administrlltlve LawlRelief- Apptals 
0 PCR (SOO) 0 Death Settlement (700) 0 Reinstate DIlver 3 Llccnse (800) 0 Arbltratum (900)_ 

0 Mandamus (520) 0 ForeIgn Judgment (7 I 0) 0 JudICIal Review (II 0) 0 MaglSItAtc-CIVII (910) 
0 Habeas Corpus (530) 0 MaglSlrate s Judgment (720) 0 Rchef(82G) 0 Magistrate ClIIllll1nl (920) 
0 01her (599) 0 MlRor SettleJncnt (73-0) 0 Permal1ent Injlll1CUol1 (830) 0 MWIIClpftl (930) 

0 Transcript Judgment (740) 0 Forfelture-PClI1lOll (840) 0 Probate Cou rt (940) 
0 LIs Pendens (750) 0 Forfeltnro-Coll$CO.t Order (8S0) 0 SCDOf(950) 

0 Transfer ofStructllred 0 
Olher (891)) 0 Worker'~ Comp (960) 

Settlcment Payment Rights 0 Zoomg Board (970) 

0 
AppliCation (760) 

0 PublIC Servlc~Comml$slon 
Othcr(799) (990) 

SpeclllVComplex IOlher 0 Employment Security Comm (991) 

0 EnVironmental (600) 0 Phllr1llllCtulieals (630) 

0 Automobile Arb (610) 0 Unfair Tnctc PraCtIces (640) 0 Other (999) 
0 Mecheal (620) D Out ofS1a\e Dep05ltionS (650) 

0 Otbcr(699) 0 Molton til Quash SlIbpoena ID 

0 
an Out-of-County Action (660) 
Sexual Predator (510) 

Paoe 1 00 
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Submlttmg Party Signature 
7 

Date 

Note Fnvolous CIVU proceedmgs may be subject to sanctions pursuant to SCRCP, Rule 11 and the South Carolma Frivolous 
ClVlI Proceedmgs Sanctlons Act, S C Code Ann §15 36-10 et seq 

Pa2e 2 of3 
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FOR MANDATED ADR COUNTIES ONLY 
Allendale, Anderson, Beaufort, Colleton, Florence, Greenville, Hampton, Horry, 

Jasper, Lexlflgton, PIckens (Fa.rmly Court Only), RIchland, Umon and York 

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN AL TERNA TIYE 
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT 

You are reqUlred to take the followmg actlOo(s) 

1 The partles shall select a neutral and file a "Proof of ADR" form on or by the 2101h day of the filmg-oftills 
achon H the parties have not selected a neutral Wlthm 210 days, the Clerk of Court shall then appomt a 
primary and secondary medlator from the current roster on a rotatmg basIs from among those mediators 
agreemg to accept cases m the county In winch the actlOn has been filed 

2 The lmtlal ADR conference must be held Within 300 days after the fibng of the action 

3 Pre sud medical maipracllce medtatlons requ1red by S C Code § 15-79-125 shaU be held not later than 120 
days after all defendants are served WIth the "Nonce of Intent to file SUit" or as the court drrects (Medical 
malpractIce medlatlon IS mandatory stateWide) 

4 Cases are exempt from ADR only upon the followmg grounds 

a Special proceedmg. or achons seekmg extraordmary reltef such as mandamus, habeas corpus, or 
prohIbition, 

b Requests for temporary relJef, 
\ 
c Appeals 

d Post Convlctlon rehef matters, 

e Contempt of Court proceedings, 

f Forfelture proceedlngs brought by governmental entttles, 

g Mortgage foreclosures, and 

h Cases that have been prevlOusly subjected to an ADR conference, unless otherwISe requrred by 
Rule 3 or by statute 

5 In cases not subject to ADR, the ChIef Judge for Adrmmstratlve Purposes, upon the monon of the court or 
of any party, may order a case to mediatIon 

6 Motlon of a party to be exempt from payment of neutral fees due to mdlgency should be filed With the 
Court wlthm ten (10) days aitel the ADR con[el ence has been concluded 

Please Note 

( 

You must comply With the Supreme Court Rules regardIng ADR 
FaIlure to do so may affect yonr case or may result In sanctIons 

<::rrA 1?"1,4 mll?Olo\ Page 3 of3 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

COUNTY OF YORK 
) OF THE SIXTEENTH JUDICIAL CIRCUIT 
) 

Evelyn Gner, as the appomted Personal 
Representative of the Estate of 
WIllIe James Fee, deceased, 

Plruntlff, 
vs 

AMISUB of South Carohna, Inc d/b/a 
PIedmont MedIcal Center, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

C A No 2010 CP 46-a '\0'1 

NOTICE OF INTEN[ 
TO FILE SUIT 

Pursuant to S C Code Ann 15-79 125, PlamtlfI above named files thIS Notice of 

Intent to Flle 8Ult Attached hereto as "ExhIbIt A" and mcorporated herem by reference 

IS a Complamt that \ays out to the factual allegatIOns and ~egal clauns "ExhIbIt A" IS 

Plamtlff's "short and plrun statement of the facts shOWIng that the party IS entitled to 

relIef" Attached as "Exlublt B" are affidaVIts from experts dehneatmg at least one 

neghgent act or omiSSlOn glvmg nse to tins case Attached as "Exhlblt en are Answers to 

the Standard Interrogatones as set forth ill S C R C P 33 (b) 
..... ) 
~ 

= 
...., 

Columbta, South CarolIna 
July --t-, 2010 

Respectfully subnutted 

John6Felder, Jr -<C)~_I 
VlO 

KeVIn H Sltruk ~ "-
MCGOWAN, HOOD & FELDER, LLC 
1517 Hampton Street 
ColumbLa, South CalOlma 29201 
Telephone (803)7790100 
FacsImIle (803) 787 0750 
Ifelder@mcgowanhood com 
ksltmk@mcgowanhood com 

ATTORNEYS FOR PLAINTIFF 

Page 1 of 1 

C..- f -

:= , 
I ) , 

N ~~J 

" 
") 

:x ,11 

r oJ 

Pl 
C) 

U1 

R 11 

/ 



EXHIBIT A 

Plaintiff s short and plain 
statement of the facts 

showing that the party is 
entitled to relief 

\ \ 
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STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

) IN THE COURT OF COMMON PLEAS 
) OF THE SIXTEENTH JUDICIAL CIRCUIT 
) 
) 

Evelyn GrIer, as the appomted Personal 
RepresentatIve of the Estate of 

) 
) CA No 2010-CP 46- a9cf) 

WiBJe James Fee, deceased, ) 
) 

PlamtJif, ) 
vs ) ~ONS 

) (Jury TrIal Demanded) 
Alv,1ISUB of Soutli Carolma, Inc d/b/a 
PIedmont Mechcal Center, 

Defendant. 

) 
) 
) 
) 
) 

TO THE DEFENDANT ABOVE NAMED 

YOU ARE HEREBY SUMMONED and reqwred to answer the Complamt In tlus 

actIon, a copy of whIch IS herewlth served upon you, and to serve a copy\ of 10ur answer 

to the sllld Complamt on the subscnber at Ins office at 1517 Hampton Street, Columbia, 

South Carohna 29201 Wlthm thIrty (30) days after the serVice hereof, exclusIve of the day 

of such servIce, and, If you faIl to appear and defend by filmg an Answer to the 

Complamt wrthm the tIme aforesatd, Judgment by default WIll be rendered agrunst you for 

the rehef demanded ill the Complamt 

ColumblB., South Carolma 
July _,2010 

Respectfully subIll1tted, 

DRAfT 
John G Felder, Jr 
KevmH Sltmk 
MCGOWAN, HOOD & FELDER, LLC 
1517 Hampton Street 
Columbla, SouthCarohna 29201 
Telephone (803)779-0100 
FacsImIle (803) 787~0750 
Jfelder@mcgowanhood com 
kSltmk@mcgQwanhood com 

ATTORNEYS FOR PLAINTIFF 

Page 1 of 1 

R 13 



STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

Evelyn Gner, as the appomted Personal 
RepresentatIve of the Estate of 
WIlhe James Fee, deceased, 

Plamtlff, 
vs 

AMISUB of South Carolma, Inc d/b/a 
Piedmont MedIcal Center, 

Defendant 

) IN THE COURT OF COMMON PLEAS 
) OF THE SIXTEENTH JUDICIAL CIRCUIT 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CA No 2010-CP-46- a9D9 

COMPLAINT 
(Jury Trial Demanded) 

The Plrunuff, by and through her undersIgned counsel, for her Complamt against the 

Defendant, does hereby allege as follows 
\ 

PARTIES 

PlamtIff 

1 The Plamtlff, Evelyn GrIer, IS a CIUzen and resIdent of the county of York, State 

of South Carolma, and IS the Personal Representative of the Estate ofWIlhe 

James Fee (hereInafter referred to as "decedent") deceased She brmgs thIs actIOn 

on behalf of the Estate of decedent, for damages recoverable pursuant to sectlon 

15-5-90, Code of Laws of South Carobna (1976, as amended) and for damages 

recoverable by the statutory beneficlarJes of the decedent pursuant to sectton 

15-51-10) et seq, Code of Laws of South Cruohna (1976, as amended) 

Defendant 

2 Upon mfonnatlon and behef, AMISUB of South CarolIna d/b/a PIedmont MedIcal 

Center IS an entIty Incorporated under the laws of the State of South Carolma, and 
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was hcensed and dOIng bUSIness In the County of York at all times complamed herem 

GENERAL FACTUAL ALLEGATIONS APPLICABLE TO ALL CLAIMS 

3 Upon mformahon and bellef, the Decedent was admltted to PIedmont MedIcal 

Center on January 23,2008 

4 Upon mfonnaoon and bellef, the Decedent suffered a cardIac arrest on February 

23, 2008 and was severely encepbalopatlllc With dIffuse hemorrhages on brarn CT 

WIth "poor prognosIs " 

5 Upon tnfonnaoon and behef, the Decedent remamed at Pled.'110nt MedIcal Center 

uno! September 16,2008, when he was transferred to Magnoha Manor 

6 Upon mformatlOll and bellef, the Decedent was readmltted to PIedmont Medlcal 

Center on September 27, 2008 

\ 
7 Upon mformatlon and behef, Decedent's health conditlOns were aggravated and 

exacerbated by the Defendants' repeated fru.1ure to properly supervlse or momtor 

Ills medical conditlon ill that he suffered multiple pressure ulcers mcludmg a 

stage four pressure ulcer to rus sacrum and sepsIS whIch all contrlbuted to hIs 

death, wluch occurred on February 25, 2009 

FOR A FIRST CAUSE OF ACI'ION 
(Negbgence - Wrongful Death) 

8 The PlamtJff re alleges and reIterates paragraphs one (1) through 

seven (7) as though fully set fOl th herem verbatim and further alleges 

9 Defendant, eIther personally or through It's employees and agents dId undertake 

the duty to render medIcal care to the decedent In accordance With the prevallmg 
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and acceptable professlOnal standard of care~ for hospItals and therr employees and 

agents In the natlOnal commumty 

10 Notwlthstandmg sru.d undertakmg and whIle the decedent was under the care of 

Defendant, Defendant and it's employees and agents departed from the prevallmg 

and acceptable professlOnal standards of care and treatment of the decedent and 

were thereby neghgent, careless, grossly neghgent, reckless and In vlOlatlon of the 

dutIes owed to the decedent, and they are lIable for one or more of the followmg 

acts or omlSSlOn or comrmsslOn, any or all of wluch are departures from the 

prevaIlmg and acceptable professlOnal standards of care 

a FaIlmg to perfonn proper assessments and adequately document, 

b Fallmg~o ensure the most reasonable and safe care for Mr Fee, 

C ill fmimg to follow and enforce reasonable care m perfonnmg 
proper momtormg and treatp:lent of the decedent, 

d ill fallIng to have 10 place proper and adequate polICIes, procedures, 
protocols, rules and regulatrons m regard to pressure ulcers and 
dehydratlon, or If such polIces, procedures, rules and regulatlOns 
were In place, In fallIng to enforce them 

e m fruhng to ensure that the decedent had proper care, 

f m fmOOg to follow physlclan orders m a bmely fashlon, 

g m frulmg to enSUIe phYSIcal therapy was Involved 10 Mr Fee's care 
to aVOldlmmnTIIze contractures, 

h 1Il f811mg to ensure that the decedent was kept as safe as possible as 
a result of his medIcal conrutlon, and 

m such other particulars as may be ascertamed through dLscovery 
procedures undertaken pursuant to the South Carohna Rules of 
Clvtl Procedure 
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11 As a dlIect and proxlITlate result of the negllgence, carelessness, gross neglIgence, 

recklessness and departure from the professlOnal standards of care by agents 

and/or employees of Defendant, the PlamtIffs decedent suffered from severe 

debliltatmg inJunes that resulted rn lus death, as a result of WhICh the decedent's 
\ 

statutory beneficlanes have lost the rod, comfOr4 support, society and 

compamonshlp of the decedent, and have suffered severe and extreme emotIOnal 

distress, anxIety, gnef and sorrow the lIkes of wmch no person should endure, for 

whIch the PlarntIff IS entItled to recover on behalf of statutory beneficlanes, actual 

damages pursuant to sectIon 15-51-10, et seq, Code of Laws of South CarolIna 

(1976, as amended) In an amount to be detennmed by a JUry at the tnal of thiS 

actlon. 

FOR A SECOND CAUSE OF ACTION 
(Negbgence - Survlvorshlp Acbon) 

12 The Plamtlffre alleges and reiterates paragraphs one (1) through 

eleven (11) as though futly set forth herem verbatlIll and further alleges 

13 As a dIrect and prOXImate result of the neglIgence, carelessness, gross 

neghgence and recklessness and departures from professlOnal standards of care by 

Defendant, as herem set forth above, Wilhe James Fee endured contmuous and 

excruclatmg conscIOUS pam and suffermg and mental dIstress m the time leadmg 

up to hIS death 011 February 25, 2009 Lvelyn Oner and the Estate of WIlhe James 

Fee have mCUlTed funeral and bunal expenses for whIch the Defendants are hable 

unto the PlamtIff for actual and punItIve damages pursuant to § 15-5-90 S C Code 

Ann 1976 In an amount to be determmed by the Jury at the tna! ofthlS actlOn 
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WHEREFORE, Plamuff respectfully prays for Judgment agamst the Defendant for 

actual damages, speCIal damages, consequentIal damages, and punitIve damages In an 

amount to be deternuned by the JUry at the tnal ofthts action for the cost and 

dIsbursements In tlllS action and such other and further rellef as the Court deems Just and 

proper 

t" 

ColumbIa, South CarolIna 
July __ 2010 

Respectfully submitted, 

DRAFT 
John G Felder, Jr 
KevlD H Sltruk 

r 

MCGOWAN, HOOD & FELDER LLC 
1517 Hampton Street 
Columbia, South Carolma 2920 1 
Telephone (803) 779-0100 
FaCSImIle (&03) 7't:7 0750 
Ifelder@mcgowanhood com 
kSltlllk@m<:gowanhood com 

Page 5 of 5 

R 18 



EXHIBITB 
'\ 

Affidavits from /experts 

R 19 



t' 

STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF YORK ) 

Evelyn Grier .s Personal ) 
Representative of the Estate of ) 
Willie Jam •• Fee, Deceaaed ) 

) 
Plaintiff, ) 

) 
va ) 

) 
) 

AMB,SUB of South Carolina dlbfa ) 
PiGdmont Medical Centar, ) 

) 
Defendant ) 

... _1 

IN THE COURT OF COMMON PLEAS 

C A No 09·CP-46 

AfFIDAVIT 
Sharon Barber, AN, BSN, WOCN, wee 

(S C Cod.Ann §16-36-100) 

PERSONALLY APPEARED BEFORE ME, THE UNDERSIGNED, WHO BEING 
DULY SWORN, STATES AS FOLLOWS. 

1 I am a professional licensed Registered Nurse My clinical practice Involves 
consulHng and clinical aspects WhICh Includes directing, teaching, mentonng and 
mOnltortng nurses for wound care programs In hospllals My education, tralnmg, and 
experience are set forth In the attached CV (exhibit A) It IS my bebef that my 
education, training. and experience qualify me to render expert opinions In regard to the 
care provided to WilUe Fee In this ease 

2 My nursing practice Is primarily located In Pineville, North Carolina 

3 I am familiar with the standard of care of what a reasonably pruaent Registered 
Nurse would do or not do in proViding care to prevent skin break down but when It does 
occur how to faCIlitate heahng and minimiZe the risk of complications Furthefmore, I am 
famlhar with the type of nursing care rendered to Willie Fee I am- familiar with the 
breaches of the standard of care which can occur and result In ham to a patIent sImilar 
to the situation InvolvIng Willie Fee 

4 I have reviewed the medical records of WIllie Fee which conSIsted In part of 
records from Piedmont Mechcal Center and Magnolia Manor The records I have 
revl6wed are the type of documents which I would consider In rendering an expert 
opinion In this case 
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5 After my review of the above referen~d medical records of Willie Fee, It is my 
opinion to a reasonable degree of nursing certainty that the agents, employees and/or 
nurses from AMBISUB of South Garotrna d/b/a PIedmont Medical Center (herernafter 
"PMC,,). committed negligent acts or omissions In- their care and treatment of WlII,e Fee 
Without mtendrng to limit the scope of my opinIOns, somE! of the speClfic breaches of the 
standard of care I have Identified as being perpetrated by agents, employees and/or 
nurses from PMC, are as follows 

• Failure to ensure safe and proper care to WIllie Fee, 

Falling to follow physIcIan orders In a timely fashIon, 

• Falhng to Institute measures- to avoid skin breakdown m the face of his 
high rIsk for skin breakdown, and, 

Failing to ensure physIcal therapy was 1"\IOlved to Mr Fee's care to 
avoid/minimIze contractu res ' 

* 

6 Further, It is my oplmon to a reasonable degree of nursing certainty that the 
actions or inactions of 1he agents, employees and/or nurses from PMC contributed to 
the Injuries, damages and death of Willie f:'ee \ 

7 The factual basis for my opln ion about the breaches of the standard Of care by 
the agenls, employees and/or nurses from PMC at thiS time Is the medical records of 
Willie Fee The factual baSIS of my opinions may be supplemented at a later time 

8 This affidavit IS given In compliance with South Carolina Code of Laws §§ 15-36-
100 and 15 .. 79 .. 125 which do not require me to state all negligent acts or omissions by 
any Defendant Further, I reserve the rrght to supplement or amend this affidavit or any 
testimony by me after receiving additional medical records, documents, depositIons 
and/or information 

Swo to a~ SIgned before me 

~s'_ dBY :2,2010 

~~~(~ 
PubUo 

My Commission expires ra/tf!uzIY 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

COUNTY OF YORK 
) OF THE SIXTEENTH JUDICIAL CIRCUIT 
) 

Evelyn GrIer, as the appomted Personal 
Representat1ve of the Estate of 

) 
) 
) 
) 

C A No 2010-CP-46- 2, "lO~ 

Wtlhe James Fee, deceased, 

Plamtlff, 
vs 

ANSWERS TO 
STANDARD INTERROGATORIES 

§15-36-100 SCCA 
AMISUB of South Carolma, Inc d/b/a 
PIedmont MedIcal Center, 

) 
) 
) 
) 
) 
) 
) 

Defendant ) 
) 

TO THEDEFENDANTABOVENAMED 
1 r Gtve the names and addresses of persons known to the partles or counsel 

to be WItnesses concerntng the facts of the case and mrucate whether or WrItten or 

recorded statements have been taken from the Witnesses and mdicate who has possess1On 

of such statements 

ANSWER Evelyn Grier 
clo McGowan, Hood & Felder, LLC 
1517 Hampton Street 
ColumbIa, South Carobna 29201 

Ms Gner IS Personal Representative and daughter of 
the decedent In thIS matter It IS anticIpated that she 
wIll testify as to the mjuries her father_sustamed, the 
medIcal treatment her father receIved as a result 
thereoft the emotIonal distress and pam and suffermg 
she and her father endured as a result thereof 
Plamoff IS not aware of any wntten or recorded 
statements 

Evelyn Stewal1: 
1088 Albert Street 
Rock HIll, South Carolma 29730 
• Ms Stewart IS the sISter of the decedent In thIS matter 

It IS annclpated that she "nIl testIfy as to the lDJurles her 
brother sustaIned, the medIcal treatment her brother 
received, the emotumal dutress and pain and suffermg 
she and her brother endured as a result thereof 

• Plamtd'f IS not aware of any wntten or recorded 
statements 
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Eva Jones 
1327 Ogden Road 
Rock Hdl, South CarolIna 29730 
• Ms Jones IS the aunt of the decedent m this matter It 

IS anticipated tha( she will testIfy as to the InjUrIes her 
nephew sustamed, the medlcal treatment her nephew 
recelVed, the emotIonal distress and paID and suffenng 
she and her nephew endured as a result thereof 

o PlaIntifhs not aware of any wntten or recorded 
statements 

Plamtlff also reserves the right to name aU Defendants, healthcare 
provIders, and any wltnesses IdentIfied by Defendants~ and expect 
them to testIfy as to their knowledge of the events and circumstances 
Involved lD thIS case 

2 get forth a llst of photographs> plats, sketches or other prepared documents 

III posseSSIon ofthe party that relate to the clatm or defense In the case 

ANSWER Medical Records 
Magnoba Manor (MM ~\OOl-00359) 
Piedmont Medical Center DOA 1-23-08 (pMC - 001-002680) 
PIedmont Medical Center DOA 9-21 08 - 2 25-28 

(pMC - 001-002680) 

MedIcal BIlls 
Magnoha Manor (MM - BIlls - 001-002) 
PMC BIlls DOS 12 7~06 (001) 
PMC Bllis DOS 2-6-07 (001) 
PMC Bills DOS 1-23-08 - 9-15 08 (001-00162) 
PMC BIlls DOS 9-27-08 - 2-25-09 (001-00126) 

Plamtlff reserves the right to supplement should addltIonal responslve 
documents be IdentIfied 

1 In cases Involvmg personal InJUI)', set forth the names and addresses of all 

phYSICIans who have tteated the party and all hOSPItalS to which the party has been 

comrrutted m connectIon with SaId IDJulles and also set forth a statement of all merncal 

costs mvolved 

ANSWER PIedmont Medical Center 
222 S HeriongAve 
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Rock HlIl, South Carolma 29732 
it PhysIcIans bsted m medical records 
* $1,256,374 70 

MagnolIa Manor - Rock H.II, Inc 
127 Murrah Drive 
Rock HIli, South Carolma 29732-2390 
* PhysIcIans bsted 10 medical records 
* $5,76331 

Plamhff reserves the right to supplement this answer should 
addltlonal responsIve InformatLOn become avaIlable 

4 Set forth the names and addresses of all msurance compames whIch have 

kablhty Insurance coverage relatmg to the claun and set forth the number or numbers of 

the pohcies Involved tn the amount or amounts ofhablhty coverage prOVided m each 

policy 

ANSWER PIambffs decedent had MedIcare and MedicaId 

5 Set forth an ItemlZed statement of all damages, exclusive of pam and 

suffermg, chum to have been sustamed by the party 

ANSWER In addItion to pain and suffenng sus tamed by the decedent, 

~nd mental anguish and emotIonal distress expe .. lenced by the decedentts statutory 

beneficIaries at the los8 of the aid, comfort, support, socIety and compamonshlp of 

the d~cedent, PlamtIff mcurred medical bills from the "physIcians hsted above 

Plaintiff reserves the right to supplement thIs answel once addItIOnal responsive 

informatIon becomes available, and further bills are receIved through dlscovery 

6 LIst the names and addresses of any expert witnesses whom the party 

proposes to use as wItness at the tnal of the case 

ANSWER Sharon Barber, RN, BSN, WOCN, WCC 
8024 Hlltaoby Court 
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/ 

Waxhaw, North Carobna 28173 

PlamtJffs reserve the right to sapplement thlS answer should 
addlhonal experts be IdentIfied Plau1tJffs also reserve the ngh t to call 
any treatmg physIcIan as an expert wIth their field 

7 For each person known to the party or counsel to be a WItness concemmg 

the facts of the case, set forth elilier a summary sufficIent to worm the other party of the 

Important facts known to or observed by such wltnesses, or provide a copy of any wntten 

or recorded statements taken from such Wltnesses 

ANSWER Plaintiffs' crave reference to Interrogatory 1 Also, the 

affidavIt of Sharon Barber, RN, BSN, WOCN, wee IS attached as "ExhIbIt B" No 

other WrItten or recorded statements have been made PlamtIff reserves the rIght to 

supplement once addltIonal responsIVe tnform~tJon becomes avaIlable 

ColumbIa, South Carolma 
Ju}yL,2010 

Respectfully subnutted, 

JO)fu G Felder, Jr 
Kevrn H Sltruk 
MCGaW AN, HOOD & FELDER, LLC 
1517 Hampton Street 
ColumbIa, SouthCaroIma 29201 
Telephone (803) 779-0100 
Facsltlule (803) 787-0750 
Ifelder@mcgowanhood com 
ksrtnrk@mcgowanhood com 

ATTORNEYS FOR PLAINTIFF 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) JUDICIAL CIRCUIT 

COUNTY OF YORK ) 
) CASENO 2010_-CP 46_2909 
) 

Evelyn Gner, as the appomted PR of the 
Estate ofWIlhe James Fee, deceased 

) MOTION AND ORDER INFORMATION 

Plamtlff ) 
vs ) 

) 
ArnIsub of South Carohna, Inc, d/b/a ) 
PIedmont MedIcal Center 

Defendant ) 

FORM AND COVERSHEET 

Plamtdf's Attorney Defendant s Attorney 
John Felder and Kevin Sltmk, Bar No __ William u Gun n, Bar No __ 
Address Address 
McGowan Hood & Felder Holcombe Bomar, PA 
1517 Hampton St , Columbia, SC 29201 PO Drawer 1897, Spartanburg, SC 29304 
Phone __ Fax Phone 864 594-5300 Fax864-585-3844 
E InRll __ Other E-maIl b unn@holcombebomar comOther __ 

MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and ITI) 
DFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III) 
DpROPOSED ORDERlCONSENT ORDER com lete SECTIONS II and 

SECTION I Heanng InformatJon 
Nature of MotIon Dismiss for Insufficiency of AffidavIt 
Estnnated TIme Needed 15 mlns Court Re orter Needed NO 

~Wrltten motIon attached 
OForm MotIon/Order 

SECTION II Monon/Order Type 

I hereby move for rehef or action b e court as set forth In the attached proposed order 

I2?l PAID - AMOUNT $~ _____ _ 
D EXEMPT 0 Rule to Show Cause In ChIld or Spousal Support 

(check reason) 0 DomestIc Abuse or Abuse and Neglect 

October 27, 2010 
Date submItted 

o Ind1gent Status 0 State Agency v Indigent Party 
o Sexual1y VlOlent Predator Act 0 Post-ConvIctIOn Rehef 
o Motlon for Stay in Bankruptcy o Motton for PublIcatIon 0 MotIon for ExecutIon (Rule 69 SCRCP) o Proposed order submttted at request of the court, or 

reduced to wrItmg from motton made in open court per Judge s mstructIons 
Name of Court Reporter __ o Other __ 

JUDGE'S SECTION 
o MotIon Fee to be paId upon filing of the attached JUDGE CODE 
order 

Othel Date 
CLERK'S VERIFICATION 

Collected by __ Date FIled __ o MOTION FEE COLLECTED $ __ 
o CONTESTED - AMOUNT DUE $ __ 
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STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

Evelyn Gner, as the appointed 
Personal RepresentatIve of the 
Estate of Wllfie James Fee, 
deceased, 

J 

Plamtiff 

VS 

Amlsub of South Carolina, Inc, 
dJbJa Piedmont MedIcal Center 

Defendant 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

NOTICE OF MOTION TO DISMISS 
FOR INSUFFICIENCY OF AFFIDAVIT 

C A No 2010-CP-46-2909 

TO JOHN G FELDER, JR and KEVIN H SITNIK of McGowan, Hood & Felder LLC 
Attorneys for Plamtlff 

YOU W1LL PLEASE TAKE NOTICE that DefendantAmlsub of South Carolina Inc 

" 
d/b/a Piedmont MedIcal Center, through rts undersigned attorneys will move on the tenth 

(101h) day after service hereof at 10 00 am, or as soon thereafter as counsel can be 

heard, before the presiding Judge of the Court of Common Pleas fOT York County for an 

Order dIsmIssing the above-entItled Notice of Intent to FIle SUIt on the basIs the notice and 

supporting affidavit of purported expert do not comport or comply with §§ 15-79-125 and 

15-36-100 of the Code of Laws of South Carolma (1976 as amended) More particularly, 

the affidavit supphed by Plaintiff IS of a registered nurse and wound care speCialist She 

opInes therein that the actions or mactlons of the agents, employees and/or nurses from 

Piedmont Medical Center contributed to the inJuries, damages and death of WIII~e Fee 

Any causation oplnton may not be made by a nursing expert and moreover, the 

affldaVlt does not affirmatively relate that Ms Barber IS able to express OpInions regarding 
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proximate cause of InJunes and death 

Spartanburg, SC 

OctObe,+ 2010 

HOLCOMBE BOMAR, P A 

By P:etrlZ 
Wilham U Gunn 
P 0 Drawer 1897 
Spartanburg. SC 29304 
(864) 594-5300 
bgunn@holcombebomar com 

Attorney for Aml5ub of South Carolina 
Inc d/b/a PIedmont Medical Center 
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STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

Evelyn Gner, as the appointed 
Personal Representative of the 
Estate of Willie James Fee, 
deceased, 

Plaintiff 

VS 

Amlsub of South Carohna, Inc, 
d/b/a Piedmont MedIcal Center, 

Defendant 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

CERTIFICATE OF SERVICE 

C A. No 201 O-CP-46-2909 

I the underSigned paralegal In the law offices of Holcombe Bomar P A attorneys 

for Defendant Amlsub of South Carolina Inc, d/b/a Piedmont Medical Center, certify that 

I have mailed by Umted States Mad a copy of the hereinbelow listed pleadmg to counsel 

In thiS matter on the ,J¥-day of October, 2010 as follows 

PLEADING 

COUNSEL SERVED 

Notice of Motion to DismiSS for Insufficiency 
of AffidaVit 

John G Felder Jr I EsqUire 
KeVin H Sltmk EsqUire 
McGowan, Hood & Felder, LLC 
1517 Hampton Street 
Columbia, se 29201 
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STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

Evelyn GrIer, as the appomted Personal 
Representative of the Estate of 
WI1he James Fee, deceased, 

PlamtIff. 
vs 

AMISUB of South Carolma, Inc d/b/a. 
Piedmont Medical Center, 

Defendant 

\ 

IN THE COURT OF COMMON PLEAS 
OF lliE SIXTEENTH JUDICIAL CIRCUIT 

C A No 2010-CP-46-2909 

PLAINTIFF'S MEMORANDUM IN 
OPPOSITION TO MOTION TO 

DISMISS 

Evelyn Gner, as the appomted Personal RepresentatIve of the Estate of Wllhe James Fee, 

deceased. filed the Instant Notice ofIntent to FIle SUItl on July 12,2010 pursuant to S C Code 

Ann. § 15-79-125 allegmg that decedent WIlhe Fee dIed as a result of pressure ulcers 

proxunately caused by DefendlUlt AMISUB The lnstant NotIce ofIntent was supported by the 

AffidaVIt of Sharon Barber, RN Defendant AMISUB has responded WJth a motion to dlSnu.sS, 

clrummg the affidaVIt of Nurse Barber does not meet the statutory requlrements of S C Code 

Ann §§ 15-79-125 and 15-36-100 Defendant's motIOn 18 wrong as a matter oflaw and should 

be derued 

I Attached as Exhibit A 
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S C Code Ann § 15-79-125 reqUIres "Pnor to filmg or Imnatmg a CIvJl acnon al1eging 

mJury or death as a result of medIcal malpractice, the plamtlfTshalI contemporaneously file a 

Notice of Intent to Flle Smt and an affidavIt of an expert WItnesS, subject to the affidaVIt 

reqwrements estabhshed In Sectlon 15-36-100 .. That proVISIOn, S C Code Ann § 15-36-

100, proVIdes "the plamuffmust file as part of the complamt an affidavIt of an elCpert Witness 

whIch must specify at least one neghgent act or omlSSIon claimed to eXIst and the factual ~asls 

for each clrum based on the avadable eVidence at the tIme of the fihng of the affidaVIt" 

(emphasis added) 

Nurse Barber's affidaVIt states, in relevant part 

[I]t 18 my OpinIOn to a reasonable degree of nursmg certamty that the agents, 
employees andlor nurses from AMBISUB of South Carolma d/b/a Piedmont 
Medical Center (hereInafter npMC"), comrrlltted neglIgent acts or omiSSions In 

therr care and treatment of WIllie Fee WItbout mtendmg to hrrut the scope of my 
OpinIOnS, some of the specIfic breaches of the standard of care I have Identified as 
bemg perpetrated by agents, employees andlor nurses from PMC, are as follows 
ill Fatlure to ensure safe and 'proper care to WIllie Fee, 
... FaIlIng to follow p.hysician orders In a tImely fashIon, 
'" FaIlmg to mstttute measures to aVOId skm breakdown ill the face of Ius 

high nsk for skm breakdown, 
II! FallIng to ensure phYSIcal therapy was lnvolved In Mr Fee's care to 

aVOld!mmtmlZe contractures~ and 

The affidavIt proVideS four separate and dIstmct "negllgent acts or omIsSIons," echomg the exact .., 

-language of S C Code Ann § 15-36-100 

Defendant descrIbes the bastS for lts monon m thiS way "Any causatlOn opinIOn may not 

be made by a nursmg expert, and moreover, the affidaVlt does not affinnatlvely relate that Ms 

Barber 18 able to express oplDlons regardl ng prox1nlate cause of lnjunes and death" In other 

words, Defendant faults Plamttff's NotIce ofIntent because the affidavlt does not contam a 

phYSICIan'S opmlon regatdmg proxtmate cause Contrary to Defendant's Imphed assertton, no 
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Pl'OVlSIDD of South Carolma. Ja.w reqUIres that SectIon lS-3{)-1 00 affidavlts address probable 

cause and the motIon IS therefore mentless 

All that lS requIred for the affidaVIt IS one "neghgent act or omISsIon" That phrase IS a 

tenn of art m"South Carolma. It merely means the "breach" - one of the four elements of a 

neglIgence cause of actIon - and IS not a synonym for all four elements of a negltgence cause of 

actIon, as our Supreme Court has stated over and over, as recently as th1S summer "To estabhsh 

a cause of acuon In neglrgence, a plamtIff must prove the followmg three elements (1) a duty of 

care owed by defendant to plamtJ.ff, (2) breach of that duty by a neglIgent act or onusslon, and 

(3) damages prOXImately resultmg from the breach of duty" (emphasIs added) Fowler v Hunter, 

388 S C 355,361,697 S E 2d 531, 534 (2010), rehtg denIed (Aug 19,2010) See also Moore v 

Wemberg, 383 S C 583,588,681 S E 2d 875, 878 (2009) ("In a negilgence actJon, a plamtIff 

must show that (1) the defendant owes a duty of care to the plamtlff, (2) the defendant breached 

the duty by a negligent act or omISSIon, (3) the defendant's breach was the actual and proXImate 

cause of the plru.ntlfi's IDJury, and (4) the plamtlff suffered an Injury or damages") (emphasIs 

added), Vtnson 11 Hartley, 324 S C 389,399,477 S E 2d 715, 720 (S C Ct App 1996) ("To 

prevaIl In an action founded In neghgence, the plamtlff must estabhsh three essentIal elements 

(1) a duty of care owed by the defendant to the plallrtlff, (2) 11 hI each of that duty by a negligent 

act or otnlSSlOn, and (3) damage proxlmately caused by a breach of duty" (emphasls added»), 

Crolleyv Hutchins, 300 S C 355,356,387 S E2d 716,717 (8 C Ct App 1989)("In order to 

recover m a neghgence actIon, the plaintiff must show (1) a duty of care owed by the defendant 

to the plamuff; (2) a breach of that duty by a neghgent act or omISSIon, and (3) damage 

proXlmately resultmg from the breach") 
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Further, "neglIgence" as a genelal term means the breach or devlatlOn from the standard 

of care and does not Include causatIon "NeglIgence IS the failUle to use such care as a reasonably 

prudent and careful person " Black's Lmv Dictionary, 6\11 Ed (West) Defendant AMISUB 18 

wrongfully conflatmg "neghgence" WIth the elements of a negbgence cause of actIon, or 

"acuonable neglIgence" See, e g, Black's Law DtctlOl'lary, 6th Ed (West) ("actlOnable 

neghgence" 18 defined as a breach "resultmg In damage or lOJury") There lS no language In S C 

Code Ann § 15-36-100 reqU11'lng an affidaVIt mcludmg all four elements of actlOnable 

neghgence 

Neither IS there a reported case In South Carolma mterpretmg S C Code Ann § 15-36-

100 as req urrmg the affidaVIt to Include an OpInIOn on proXlmate cause Such an mterpretatIon 

would dIrectly contladict numerous South Carolma OpInIOnS defimng "negligent act or 

ORUSSlOn" as synonymous WIth the breach of the standard ofca.re. one of the four elements of 

neglIgence Defendant's rnotlon should be demed 
\' 

Wllham A Me on 
MCGOWAN HOOD & FELDER 
1539 Health Care Dr 
Rock HIll, SC 29732 
Telephone (803) 327-78-00 
Facsumle (803) 328-5656 
EmaIl bmckrnnon@rncgowanhoocicom 

John G Felder, Jr 
MCGOWAN HOOD & FELDER 
1517 Hampton Street 
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Coiumbla, South Carohna 29201 
Telephone (803) 779-0100 I 

Facsumle (803) 256-0702 
EmaIl 1 felder@rncgowanhood com 

Attorneys for Plaintiff 

December 15,2010 
Rock HIllt South Carolma 
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STATE OF SOUTH CAROLINA ) 
) IN THE COURT OF COMMON PLEAS 

COUNTY OF YORK ) 
) 

Evelyn Grier, as the appomted Personal ) 
Representanve of the Estate of Willie James Fee, 
deceased, 

CIVIL ACTION COVERSHEET 

Plamtlff(s) ) 
) 

vs ) 
) 

AMlSUB of South Carolina, Inc. d/b/a Piedmont ) 
Medical Center, 

(pleQg& Print) 

Submitted By John G Felder, Jr 

Address: 1517 Hampton Street 
ColumbIa, South Carolina Z9101 

Defendant(s) ) 

SCBarlt 

Telephone # 

FBX# 

Other I 

E mall 

7051 ~~~ 
-<'"" L\ 

(803) 779 ~o 
n -

(803) 256-0702 

-, 
r= ..... , 
L:r 
;') 
! I 
n 
r1 
~..:: 
\ , 
a 

Jfelder@mcgowanhood com 
NOTE The C()ver sheet and InformatlclD contained herein neldler replllcea nor 9upplamenls the flUng and "",Ite of pleadln~ 01' other papers 
sa roqulred by law ih18 fcrm Is nqUi\red for the 11M of the Clerk of Courl for th& pllrp03c of dll~n8 It must be filled out tDmpletely, 
signed and dated A eopy of thl8 cover .he.t musl bll !61'Vf.d 011 the dehndllnt(s) along wllh tbe Summoll! and Complaln1 

DOCKETING INFORMATION (Check an that apply) 
\ "If Action Is JudgmtntlSettiement do nDt complete 

~ JURy TRIAL demanded in <:om~lalnt 0 NON..JlJRY TRIAL demrul.ded In complaint o TIl!:! case IS subject to ARBITRATION putsuant to the Court Annexed Altematlv6 Dispute Resolutlon Rules 
181 TIt!:! elISe IS subJect to MEDIATION pursuant to the Court Annexed Alternative DiJPute Resolution Rllies o This case IS exempt from AD R. (Proof of ADRlExemptlon Attaohed) 

NATURE OF ACTION (Check One Box /!el<M) 

COlltNlCts Torl8 Profe&slonr.t Malpl'acti" Torts - Pa'JODII InjlU'Y 
0 Corutnleboos (JOD) 0 DenIal Malpraetlce ('lOD) 0 AIIS!ultiSland~rlUld. (3M) 
0 Debl Colleoluln (1lG) 0 Legel Malptalltlc, (110) 0 Conyersion (310) 
0 employment (120) 0 Mcdleal Malpl1l~ce (220) 0 Motor Vehlole .... ",,1IIC1lt (320L 
0 Oenentl (130) PR:.VlIJUB NOb~C of Tntenl Cll:IG /I 0 PIWIII$CS Ltllblhly (331)) 

0 Breach ofColltract (140) 20_CP 0 Product, Liability (340) 
0 Olher (199) 18! Notlllri Pile MBd Mol (2'30) 0 Pcc4olUllll\lury(35i)) 

0 OIbcr(299) 0 Wrongful Death (360) 
0 OIhor{J99) 

Inmate PetJhons J\ldglJlenWSUIl(ll1tlllS AdminIstrative LlIwlRellef 
0 PCR(SOO) 0 P~h Seulamont (100) 0 Reinstate Dtlvtr s LitellSe (800) 
0 Mandamus (520) 0 PorclJIII Judgment (710) 0 1udioiAI Rovlew (8t 0) 
0 HabcB$ Corj)\ls (530) 0 MAglstr~tc s ludSBleDt (710) 0 RoDof(820) 
0 Olhc;r(S99) 0 Minor SttllulPel\1 (730) 0 Permanent It\lllneltDn (830) 

0 TI'1IIl6llllpt lud&mtllt (74G) 0 Fodellure-Petition {840) 

0 Us Pandens (750) 0 Forl\lIlum-CDnlmt Order (SSG) 
0 TransfM of Structured 0 

Olher(899) S~tt1em41\t Payment PJehts 

0 
Appncallon (760) 

Otllet (799) 

SpeclalfCOlllplex IOther 
o EIIYlronmentai (600) 0 PbmrnaccullcBIs {630) 
o AIIIomobllc Arb. (6 La) 0 Unfair Tmcia Pfaotices (640) 
o M~loa\ (620) 0 Ont.ofSlatc DeposJlJons (650) 
o Otller (699) 0 Motion to Quuh Subp(lCRllln 

an Out-of-County ActIIlD (660) o S~ll\l~1 PredBlor (510) 

Real Property 
o CIBlm &, D~hV(l)l (400) 
o CondcmnDllon(410) 
o Pol'OQloeUR (420) 

D Mechanlo! LIen (430) 
o PartitIon (440) 
o POlSe"lon (450) B Building Cod" V JOlallon (<160) 

00&(499) 

Appeals 
o Arbl1ratlon (900) 
o M.glslrate Civil (910) 
o Megl5l.1I1A Criminal (920) 
o MunlgJplll (93D} 
o Probol6 Court (940) 
o scoar (950) 
o Worbr s <:O1l1!l (960) 
o Zoning Board (970) 

o Publio SDl'YiC:1l ComllllulOll 
(~9D) o Bmpl~lllent Sl:cunty Comm (991) 

o Olher(!l!I~) 
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Submittlng Party Sigl;l.ature Date 

Note FrIvolous ciyll pr-oceedlng$ may be subject 10 sanct10ns pursuant to SCRCP, Rule 11 and the South Carolina Frtvolotls 
CIvil Pr()ceedutgs Sanctions Act, S C Code Ann §lS-36 10 et seq 

J 
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FOR MANDATED ADR COUNTJES ONLY 
Allendale, Anderson, Beaufort, Colleton, Florence, Greenville, Hampton, Harry, 

Jasper, LexIngton, P1ckens (Famlly Court Only). Rlchland, UIllon and York 

SUPREME COURT RULES REQUIRE THE SUBMISSrON OF ALL CIVIL CASES TO AN ALTERNATIVE 
DISPUTE RESOLUTION PROCESS, UNL13SS OTHERWISE EXEM:PT 

You are requu"ed to take the followjng aetion(8) 

1 The parties shall select a neutral and file a "Ploof of ADR" fonn on or by the 2101h day ofthelihng of thiS 
aehon. If the partIes have not se [ected a neutral WIthm 210 days, the Clerk of CoW't shall then appomt a 
primary and secondary medIator from the current roster on a rotating basIs from among those medUltors 
agreeing to accept oases m the county In which the action has been filed 

2 The lnluat ADR conference must be held within..300 days after the fihng oftbe action. 

3 Pre..sult medICal malpractice mediations required by S C Code § 15-79-125 shalt be held not later than 120 
days after all defendants are served wlth the ~Not1ce of Intent to File SUit" or as the court cbrects (Medical 
malpractx¢¢ mc<hatlQn IS mandatory statewide) 

4 Cases are exempt from ADR only upon the followmg grounds 

a. Special proceedms, 01' actIons seekIng extraordinary reHef 81Ich as mandamus, habeas corpus, or 
prohlbrtJon, 

b Request.'l for temporary rellOf. 
\ 
c Appeals 

d Post ConVIOUOD rehefmatters. 

e Contempt of C()urt proceedings, 

f Forfurture proceedings brought by governmental en1Jues, 

g Mortgage foreclosures and 

h Cases that have been prevIously subjected to an ADR conference, U\1less otherwIse reqUired by 
Rule 3 or by statute 

5 In cases not subject to ADR, the Chi.ef Judge for AdmlDlstratlve Purposes, upon the motion of the court or 
of any party, may order a case to mediation 

6 Motion of a party to be exempt from payment of neutral fees due to mdlgency should be filed WIth the 
COUl't wlthm ten (l 0) days afte! the ADR conference has been conc.luded 

Please Note You must comply with the Supreme Court R ... I(!S regal:'dmg ADR 
Failure to do so may affect your cllse Or may result in sanctions 
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STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

) IN THE COURT OF COMMON PLEAS 
) OF THE SIXTEENTH JUDIC1AL CIRCUIT 
) 
) 

Evelyn Goer, 8S the appomted Personal 
Representative of the Estate of 

) 
) 
) 
) 

CA No 2010 CP-46 &"0'1 
Wtlhe James Fee, deceased, 

Pl8JntLfI, 
vs 

AMISUB of South Carolm8, Inc d/b/a 
:Pledm~nt MedIcal Center, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF INTENT 
TOrll.ESUlT 

Pursu~t to S C Code A.nn 15 79-125, PlamtIffabove named files tlus Notice of 

Intent to File SUlt Attached hereto as "ExhibIt A" and IDcorporated herem by reference 

1S a Complaint that \ays out to the factual allegatIons and tegat chums «Exhlblt A" IS 

Plru.ntuP s ~'short and plam statement of the facts shoWlng that the party IS entitled to 

relIef" Attached as "ExhibIt B" are affidavlts from experts deilneatmg at least one 

negltgent act or omlSSlon gl'V1!1g fise to thiS case Attached as "ExlubIt C" are Answers to 

the Standard Interrogatones as set forth In S eRe P 33 (b) 

Columbla~ South Carohna 
JulYL~2010 

Respectfully subrmtted, 

John6 Felder, Jr :(1) Cj 
Wo 

KeVin H. Sltntk ~ a 
MCGOWAN, HOOD & FELDER, LLC 
1517 Hampton Street 
Colutnbla, South Cw.ohna 29201 
Telephone (803) 179-0100 
Facslmtie (803) 7870750 
Jfelder@mcgowanhood,coffi 

ksltruk@mcgowanhood com 

A TTORNBYS FOR PLAINTIFF 
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EXHIBIT A 

Plaintiff s short and plain 
statement of the facts 

showing that the party is 
entitled to relief 

\ \ 
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STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

) IN THL COURT OF COMMON PLEAS 
) OF 11m SIXTEENTH JUDICIAL CIRCUIT 
) 
) 

Evelyn OIler, as the appointed Personal 
RepresentatIve of the Estate of 

) 
) 
) 
) 

CA No 2010 CP 46 
WIllIe James Fee, deceased, 

Plamtlff, 
vs 

) 
) 
) 
) 
) 

SUMMONS 
(Jury Trial Demanded) 

AMISUB of South CamIma, Inc d/b/a 
Piedmont Medical Center, 

Defendant 
) 
) 
) 

TO THE DEFENDANT ABOVE NAMED 

YOU ARE HEREBY SUMMONED and reqUlred to answer the Complamt m thlS 

achoD, a copy of wluch IS hereWl.th served upon you, and 10 serve a copy\ of 10ur answer 

to the sru.d Complamt on the subscnber at Ius office at 1517 Ha.ntpton Street, ColumbIa, 

South Carohna 29201 wlthm thlrty (30) days after the seCVlce hereof, exclusive of the day 

of such serv1ce, and, If you fau to appear and defend by filmg an AM,wer to the 

Complaint withtn the tlme aforesmd, judgment by default wIll be rendered agamst you for 

the relIef demanded m the Complamt 

Columbia, South Carolma. 
July __ .2010 

Respectfully submltted, 

DRAfT 
John G Felder,Ir 
KevlD H Sltnlk 
MCGOWAN, HOOD & FFLDER, Lt C 
1517 Hampton Street 
Columbi a, South Carolma 29201 
Telephone (803) 779-0100 
Facslmtle (803) 781-0750 
lfelder@mcgowannood Com 
k81!mk@mcgowanhoQd corn 

ATTORNEYS FOR PLAINTIFF 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

COUNTY OF YORK 
) OF THE SIXTEENTH JUDICIAL C1RCUIT 
) 

Evelyn Oner, as the appomted Personal 
Representabve of the Estate of 
Wilhe James Fee, deceased) 

PlaintIff, 
vs 

AMISUB of South CarolIna, Inc d/b/a 
Pledmont Medtcal Center, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COMPLAINT 
(Jury Tnal Demanded) 

The PlaintIff, by and through her underslgned counsel, for her ComplaInt agaInst the 
\ 

Defendant, does hereby allege as follows , 
PARTIES 

PlaintIff 

1 The Plamttff, Evelyn GrIer, IS a cluzen and resIdent of the county of YOlk, State 

of South Carolma, and 1S the Personal RepresentatIve of the Estate of W I1he 

James Fee (herernafter referred to as "decedent"), deceased She brings ttus actlOn 

on behalf of the Estate of decedent, for damages recoverable pursuant to seoton 

15-5-90, Code of Laws of South Carolma (1976, as amended) and fot damages 

recoverable by the statutory beneficlane3 of the decedent pursuant to secnon 

15 51-10, et seq, Code orLaws of~outh Cwolma (1976. as amended) 

Defendant 

2 Upon mfonnatlon and bellef, AMISUB of South Caroltna d/b/a Piedmont MediCal 

Center IS an entlty Incorporated under the laws of the State of South Carolma, and 
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was lIcensed and domg busmess m the County of York at all tunes complamed herem 

GENERAL FACTUAL ALLEGATIONS APPLICABLE TO ALL CLAIMS 

3 Upon mformation and behe£, the Decedent was admitted to PIedmont MedIcal 

Center on January 23. 2008 

4 Upon mformatlOn and beltef, the Decedent suffered a cardxac arrest on February 

23.2008 and was severely encephalopatme wlthdlffuse hemorrhages on brrun CT 

WIth "poor prognoslS " 

5 Upon infonnsilOn and behef the Decedent remruned at Ptedmont MedIcal Cen.ter 

untll September 16, 2008. when he was transferred to Magnolta Manor 

6 Upon informatlon and bellef, the Decedent was readmItted to PIedmont Medical 

Center on September 27, 2008 

\ 
7 Upon ullonnatlOn and behef. Decedent's health conrutlons were aggravated and 

exacerbated by the Defendants' repeated failure to properly supervise or morutor 

rus medlcal condluon m that he suffered mulllpJe pressure ulcers lncludmg a 

stage foUl pressure ulcer to hlS sacrum and sepSlS whIch all contnbuted to his 

death, wh1ch oc¢U1!ed on February 25, 2009 

FOR A FIRST CAUSE OF ACTION 
(Negligence· Wrongful Death) 

8 The Platntlffre alleges and relterates paragraphs one (1) through 

seven (7) as though fuUy set fOlth herem verbatIm and fUlther alleges 

9 Defendant, elther -personally or tbrough it's employees and agents did undertake 

the duty to render medical care to the decedent In accordance Wlth the prevaumg 
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.and acceptable professlonal standard of care for hOspItals and their employees and 

a.gents In the natLonal commuruty 

10 Notwlthstandmg sald undertakmg and while the decedent was under the care of 

Defendant,Defendant and It'S employees and agents departed from the prevallmg 

and acceptable professlDnal standards of cBl'e anrl treatment of the decedent and 

were thereby neghgent, careless, gJ:'ossly negltgent reckless and m v lo1atton of the 

dut1es owed to the decedent, and they are ltable for one or more of the followmg 

acts or OmlS$10n or commiSSIon, any or all of wlnch are departures from the 

prevru.lmg and acceptable professional standards of eme 

a Fadmg to perform proper assessments and adequately document, 

b Fatling ~ ensure the most reasonable and safe care for Mr Fee, 

C In frulmg to follow and enforce reasonable care In perfoomng 
proper mOl11tofmg and treatplentofthe deceden"4 

d In falhng to have ill place proper and adequate policIes, procedures, 
protocols, rules and regulatlons In. regard to pressure ulcers and 
dehydration, or If such pohees, procedures, rules and regulatIOns 
were 10 place, in faihng to enforce them 

e m fatlmg to ensure that fue dec.edent had proper care, 

f m fw.bng to follow phYSlclan ordeis 1n a tJ.mely fashton, 

g m fuhng 1:0 ensure phYSICal therapy was Involved ill Mr Fee's cere 
to avold/mmlmlze contractmes, 

III f8111ng to ensure that the decedent was kept as safe as possible as 
a result of hIs medlcal condluon, and 

m such other pamculars as may be ascertamed through dISCOVery 

procedures undertaken pursuant to the South Carohna Rules of 
em} Procedure 

Page 3 of 5 

R 44 



11 As a dIrect and proxunate result of the neghgence, carelessness, gross neglJ.gence, 

recklessness and departure from the professional standards of care by agents 

and/or employees of Defendant, the Plambffs decedent suffered from severe 

deblhtatmg lnJUlles that resulted m IDS death, as a result of wluch the decedent's 

statutory beneficlanes have lost the aId, comfort, support, soclety and 

comparuonstnp of the decedent. and have suffered severe and extreme emotIOnal 

dtstress, amuety, grlef and sorrow, the hkes ofw1u.ch no person should endure, for 

whlch the Plamuff 15 entJ.tled to recover on behalf of statutory benefiClanes, actual 

damagespursuantto sectlon 15-51-10, et seq, Code of Laws of South Carohna 

(1976, as amended) m an amount to be deternuned by a Jury at the trial ofthts 

actlon 

FOR A SECOND CAUSE OF ACTION 
(Negbgence - Survivorship Achon) 

12 The Plrunhffre alleges and reIterates paragraphs one (1) through 

eleven (11) as though fully set forth herem verbatim and further alleges 

13 As a dlr~ct and prOXlmate result of the neghgence~ carelessness, gross 

neghgence and recklessness and departures from profeSSional standards of care by 

Defendant, as herem set forth above, Wl1he James Fee endured contmuous and 

e~cruciatmg conSCIOUS pam and sufferIng and mental dIstress 1Il the bme leading 
\ 

up to hiS death on Febru31Y 25,2009 Evelyn Oner and the Estate ofWllhe James 

Fee have Incurred funeral and bunal expenses for which the Defendants are hable 

unto the Platntiff for actual and punitIve damages pursuant to § 15-5 90 S C Code 

Ann 1976 III an 1W10unt to be determmed by the Jury at the tr18.1 of tlus actIOn 
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WHEREFORE, Plamhff respectfully prays for Judgment agamst the Defendant fur 

actual damages, specIal damages, consequential damages, and punitlve damages m an 

amount to be detelmmed by the JU1), at the tnal of thiS actlon for the cost and 

dlsbursements m th1S action and such other and further rellef as the Court deems Just and 

propel 

C()lumbla, South Carohna 
July __ .2010 

Respectfully submttted, 

DRAFT 
John 0 Felderj Jr 
KevlJ1 H SltIllk 
MCGOWAN, HOOD & FELDER, LLC 
1517 Hampton Street 
Columbla, South CarolIna 29201 
Telephone (803) 779 0100 
Facsnmle (803) 787-0750 
lfeldeI@mcgowal1hood,CQm 
kSltnlk@m.caQwnhQod com 
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EXHIBITB 

Affidavits from experts 
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STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

evelyn Grier as Peraona' 
Repreaentative of the l:atata of 
Wlilia James Fee, Deceased 

Plelntlff, 

va 

AMBISUB of South Carolina d/b/a 
Pleclmont Medical Cent&t', 

Defendant 

} 
) 
} 

} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

" } 

/ 

IN THE COURT Of COMMON PLEAS 

C.A No 09·CP-46· 

affiDAVIT 
Sharon Barber, RN, asK, WOCN, wee 

(5 C Codlt Ann. §16-3f.1(0) 

PERSONALLY APPEARED BEFORE ME, THE UNDERSIONED, WHO BEING 
PUL V SWORN, STATl:S AS flOlLOWS 

1 J am a professional Jlcensed Registered Nurse My clinical practice Involves 
oOl)5ultlng and clinical aspects Which Inoludes dIrecting. teaohlng. mentorlng and 
monitoring nurses for wound Clare programs In hospdals My education, training. and 
experIence are aat forth in the attached CV (exhibit A) It Is my belief that my 
education, training. and experience qllatH'y me to render expert oplnlons in regard to the 
care provided to Willie Fee In this case 

2 My nursing praotlce is prlmarl'Y located ~n Plneville, North Carolina 

a I am familiar with the $tandard of care of what a reaaonabty prudent Reglstered 
Nurse would do or not do In provIding care t() prevent skin oraak down but when It does 
ocour how to facilitate healing and mlmmlze ihe risk of (lompllcatlons Furthermore I am 
famtllar with the type Of nursing care rendered to WIllie Fee I an'! familiar with the 
breaohes of the standard of care which can occur and result In harm to a patient similar 
to the situation involving WIJlla Fee 

4 I have revlAWed the medical reoords of WIlIJe F&e wnlch consisted In part of 
re<;orde from Piedmont MedICal Center and Magnolia Manor The records I have 
revlewM are the type of documents which I would consIder In renderin.g an e)(pert 
opinion In this ca$e 
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5 After my review of the above referenCI;Jd medical records of Willie Fee, It Is my 
oplnlQn to a I'$aeonable degree of nursing certainty that the agents, employees and/cr 
nurses from AMBISUB of South Carolina d/b/a Piedmont MedICal Center (hereInafter 
"PMC"), committed negligent acts or omlss1ons In their care and treatment of WIllie Fee 
Without Intencfing to OmIt the scope of my opinions, some of the specific breaches of the 
standard of care I have Iden1lfled as being perpetrated by agents, empl(>yees and/or 
nurses (rom PMC, are as folfowa 

* Failure to ensure safe and proper care to WIllie Fee, 

* Falling to follow physlcJan orders in Sl timely fashion; 

FalhOQ to institute measures to avoid skIn breakdown In the face of his 
hIgh rl8k for skin breakdown, and, 

.. Failing to ensure physical therapy was Involved 4n Mr Fee's care to 
avold/mlnlmite contractures 

6 Further, it Is my opinion to a reasonable degllll8 of nursing certainty that the 
actions or Inactions of the agents, empfoyees and/or nurses from PMC contrIbuted to 
the InJuriesl damages and death of Willie Fee I 

7 The factual basis for my opinion about the breachea of the standard of oare by 
the agents, employees and/or nurses from PMC Qt this time Is the medIcal records of 
WlDle Fae The factual baslB of my opinions may be supplemented at a fater lime 

8 This affidavit is given In oompllanoe with South CarolIna Code of lawB §§ 16·36<-
100 and 15~79·125 which do not require me to state all negligent acts or omissIons by 
any Defendant Further, t reserve the right to supptement or amend this affidavit or any 
testimony by me after recelvlng addItional medlcBlI record8, documents, depositions 
and/or Information 

to a-M! signed before me 
~day of Ju 12010 _o.r--

r 

My Comtnls.eloo expires' 
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Waxhaw, North Carolina 28173 

Plamtlffs reserve the rlght to supplement thIs answer should 
addItional experts be IdentIfied Pltuntdfs also re.terve the fIght to call 
any treating physician as 3n expert wdh tbeir field 

7 For each person known to the party or counsel to be a Wltness concernmg 

the facts of the case, set forth elther a summary sufficIent to mform the other party oithe 

Important facts known to or observed by such wItnesses, or pro-vIde a copy of any wrItten 

or recorded statements taken from such wltnesses 

ANSWER Plluntlffs' crave reference to Interrogatory 1 Also, the 

affidavIt of Sharon Barber, RN, BSN, WOCN. wee 18 attached as uExhiblt B" No 

other wrItten or recorded statements have been made PlaUluff reserves the nght to 

supplement once additional responSIve mforml\tioD becom& avaJlable 

Columbla, South Carolma 
July -L , 2010 

Respectfully submltted, 

JO)fu G Felder. Jr 
KeYll1H SLtruk 
MCGOWAN, HOOD & F&LDER, LLC 
1517 Hampton Street 
Colmnbla. South Carolma 29201 
Telephone (803) 779-0 1 00 
Facsimile (803) 787 -07S0 
Ifelder@mcgowanhQQd com 
kSltmk@mcgowanhood cQill 

A TIORNEYS roR PLAIN rIFF 
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STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

Evelyn Gner, as the appomted 
Personal Representative of the 
Estate of Willie James Fee, 
deceased, 

Plaintiff, 

vs 

Amlsub of South CaroiJna, Inc 
d/b/a Piedmont Medical Center 

Defendant 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

MEMORANDUM IN SUPPORT OF 
DEFENDANT S MOTION TO DISMISS 
FOR INSUFFICIENCY OF AFFIDAVIT 

C A No 2010-CP-46-2909 

DefendanlAmlsubofSoulh Carol(na Inc d/b/a Piedmont Medical Center ("Amlsub ) 
\ 

offers the following Memorandum In Support of Its Motion to Dismiss for InsuffiCIency of 

Affldavrt 

STATEMENT OF THE FACTS 

On July 12,2010, Plaintiff Evelyn Gner, Personal Representative of the Estate of 

Willie James Fee ( Plaintiff) flied her Notice of Intent to File SUIt ( Notice) against Amlsub 

for claims of wrongful death and survivorshiP stemmmg from alleged acts of medical 

malpractice SaId Notice purports to comply With S C Code Ann § 15-79-125 Attached 

to the NotIce as Exhibit "A" IS a draft complamfwhlch, according to Plaintiff, contains a short 

and plain statement of the facts shOWing that Plaintiff IS entitled to rehef Exhibit A" 

contains bare allegations that Mr Fee s death and Plamtlff s survivorship claims were the 

direct and proximate result of the alleged negligent actions or Inactions of Amlsub relating 

to Amlsub's 'failure to properly supervise or monitor [Mr Fee s] medical condition In that he 
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suffered multiple pressure ulcers which all contnbuted to his death' Exhibit A', 1f 7 

Attached to the Notice as Exhibit "8" IS an Affidavit from Nurse Sharon Barber Nurse 

Barber sets out four potential negligent actions or Inactions of Amlsub relatIng to the .care 

and treatment of Mr Fee, and makes the factually unsupported statement "that tile actions 

or inactions of the agents employees and/or nurses from PMC contributed to the InJunes 

damages and death of Willie Fee U Expert Affidavit, 115, 6 

APPLICABLE LAW 

Before filing a medical malpractice claim, a plaintiff must file a notice of Intent to file 

SUit ('Notrce") accompanied by an affidavit of an expert witness S C Code Ann § 15R79R 

125(A) The Notice must contain a short and plain statement of the facts shOWing that the 

party filing the notice IS entitled to rehef !9... The accompanYing expert witness affidaVit 

"must specify at least one negligent act or omiSSion clatmed to eXist and the factual baSIS 

for each claim" S C Code Ann § 15R3~100(B} Where a defendant alleges With 

specificity, by motion to dismiSS that the affidaVit IS defective the plaintiffs complamt IS 

subject to dismissal for failure to state a claim S C Code Ann § 1S-36R1 OO(E) 

The current versions of Sections 15R 75R 125 and 15-36-100 were enacted as part of 

the South Carolina Tort Reform Act of 2005 (the "Act) The contents of the Act eVidence 

an Implicit Intent by the Legislature to refine the reqUirements necessary to maintain claims 

for medical malpractice and to discourage wasteful htlgatlon The Act Implements statutes 

which place damages caps on recoveries In medical malpractice actIons (S C Code Ann 

§ 15-32-200, et seq), proVide offer of -Judgment procedures whereby a party who 

Imprudently refuses to accept an offer of Judgment may be made to pay certam attorney's 

fees and costs of the offering party (S C Code Ann § 15-35-400), and revamp the priVilege 
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granted to the medical peer review process (S C Code Ann § 40-71-10, et seq) The 

requirements of filing a notice of Intent to file SUit and -supporting expert affidavit fit within 

the Act S Implicit purposes because these requirements assure that a plaintiff has shown 

a colorable claim of medical malpractice before suit IS filed 

To be entlUed to relief upon a claim of medical malpractice, a plaintiff must show that 

the defendant deViated fro'll "generally recogmzed practtces and procedures" and that said 

devl8t1onr 'was the proximate cause of the plamtlffs alleged InJunes and damages" David 

v McLeod Regional Med Ctr, 367 S C 242, 626 S E 2d 1 (2006), see also Hanselmann 

v McCardle, 275 S C 46 49 267 S E 2d 531 533 (1980) ("A plaintiff must plead and prove 

not only that he has been Injured and the defendant's fault, but also the causal connection 

between the two ) Where causation of an Injury IS not within the common knowledge or 

experience of laymen "proof of proximate cause must be established by expert testimony" 

Welch v Whitaker, 282 S C 251,317 S E 2d 758 (CtApp 1984) 

For a medical profeSSional to be qualified to give an expert opInion concerning 

causation of an inJury, said profeSSional must be qualified to render medical diagnoses 

See Nelson v Taylor, 347 S C 210,553 S E 2d 488 (Ct App 2001) (holding that a phYSical 

therapist was not qualified to render expert medical testimony concerning causation of 

plaintiffs alleged InJunes because phYSical therapists are not qualified to render medical 

diagnoses), Crawford v Henderson, 356 S C 389,589 S E 2d 204 (Ct App 2003) (holding 

that where a nurse practitioner was qualified to render medIcal diagnoses under proper 

wnUen protocol from a phYSICian, said nurse practitIoner was quahfied to render expert 

medical testimony concernIng causation) 
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ARGUMENTS 

Plaintiff's Notice of Intent to File Swtand accompanYing expert affidavit are defective 

because they fall to show facts demonstrating that Plaintiff has a claim upon which she IS 

entitled to recover 

Upon hIs admission to Piedmont Medical Center on January 22-23 2008, Mr Fee 

was suffering from a multitude of complex and severe medtcal Issues HIS past medical 

history mcluded diabetes mellitus typa 2 for which he did not use insulin and cardlomegaly/ 

cardiomyopathy Mr Fee's admitting diagnoses Included a diabetic hyperosmolar 

nonketotlc coma a seizure pOSSibly secondary to alcohol withdrawal or cocame abuse, 

acute renal failure metabolic aCidosIs pOSSibly multifactorial due to acute renal failure and 

lactiC aCidoSIS, hypotension and hypoalbummemla plus proteinuria nephrotic syndrome 

Further, Mr Fee's SOCial hIstory revealed habitual cIgarette use regular alcohol 

consumption, and abuse of IIhclt drugs 

After months of treatment, Mr Fee was discharged to tha care of Magnoha Manor 

on September 15 2008, only to be readmitted to PMC on September 27 2008 where he 

remained until hiS death on February 24, 2009 Mr Fee 5 diagnoses dUring thiS second 

stay at Piedmont Medical Center Included fever secondary to aspiration pneumonia and 

urinary tract Infection aSpiration pneumonia and urinary tract infection diffuse and focal 

cerebral dysfunctIon, large left middle cerebral artery hemorrhagiC stroke, encephalopathy, 

actual renal failure With a POSSibility of chroniC kidney disease seizure disorder, Insulin 

dependant diabetes multiple respiratory tract infections, a sacral decubitus ulcer history 

of upper extremrty deep venous thrombOSIS, and history of alcohol and cocaine abusa At 

all times, Mr Fee's prognosIs was poor, and he presented a poor quahty of IIfa 
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In accord with South Carolina case law. proximate cause must be established to 

maintain an action for medical malpractice Because the complex medical Issues presented 

In this matter are outside of the common knowledge and experience of a layperson expert 

medical testimony JS required to show that alleged negligent actions or Inactions relating to 

pressure ulcers proximately caused Mr Fee's death Plaintiff s draft complaint attached to 

the Notice contains bare allegations of prQ)omate cause not supported by the facts alleged 

As to Nurse Barber's expert affidaVit, neither Plaintiff nor Nurse Barber have established 

that she lS qualified to testify concerning medical causation of the Injuries claimed by 

Plaintiff because Nurse Barber's affidaVit does not establish any qualifications she legally 
./ 

holds which entitle her to diagnose Mr Fee s many eXisting health condlttons and conclude 

that alleged acts of negligence related to pressure ulcers were the proximate cause of Mr 

Fee's death 

Even If Nurse Barber could be found qualified to diagnose the many medical 

conditions plagusng Mr Fee In order to determine the proximate cause of his death Nurse 

Barber'S affidaVit falls to specify the factual basIs for her broad concluslon that alleged 

negligent actions or Inactions of Amlsub contributed to Plamtlffs injuries Where so many 

medical and social history factors contributed to Mr Fee s condltton and where Mr Fee s 

prognosIs was poor at all times, more factu al bases than bare statements alleging causation 

must be made to support a showmg of proximate cause a prerequIsite to shOWing a claim 

upon which Plamtlff IS entitled to rehef 

Additionally, the Imphclt mtent behind the Tort Reform Act of 2005 must be 

considered AllOWing thiS action to move forward based upon the defective Notice and 

accompanying expert affidaVit would contravene the ImpliCit purpose underlYing S C Code 
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Ann § 15-79-125 and § 15-36-100 These statutes are part of a broader statutory scheme 

enacted to prevent plaIntIffs from brlngmg medical malpractice allegatIons whIch lack the 

requIsite ments of colorable claims Without reqUiring that Plamtlff show proximate 

causation necessary for Plamtlffto present a claIm upon which she IS entitled to rehef these 

statutes Will not serve their function of preventing non-merltorrous claims from being filed 

CONCLUSION 

For the reasons set forth above, Defendant Amlsub respectfully requests that this 

Court grant Its Motion to Dismiss for InsuffiCiency of AffidaVit Pursuant to S C Code Ann 

§ 15-79-125 and § 15-36-100, Plamtiff has failed to show a claim In medical malpractice 

upon which she IS entitled to rehef, and Defendants therefore are entitled to dismissal of thiS 

action 

Spartanburg SC 

December 15, 2010 

By 

Respectfully submItted 

HOLCOMBE BOMAR P A 

Wilham U Gunn 
Post Office Drawer 1897 
Spartanburg South Carolina 29304 
(864) 594-5300 
(864) 585-4273 fax 

Attorneys for Defendant Amlsub of South 
Carolina, Inc, d/b/a Piedmont Medical Center 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF YORK ) 
IN THE COURT OF COMMON PLEAS 

SIXTEENTH JUDICIAL CIRCUIT 
10-CP-46-2909 

EVELYN GRIER, AS 
APPOINTED PERSONAL 
REPRESENTATIVE OF THE 
ESTATE OF WILLIE JAMES 
FEE, DECEASED 

vs 

) 
) 
) 
) 
) 
) 
) 
) 

AMISUB OF SOUTH CAROLINA,) 
INC , D/B/A PIEDMONT ) 
MED I CAL CENTER ) 

-----------------------) 

TRANSCRIPT OF RECORD 

DECEMBER 16, 2010 
YORK, SOUTH CAROLINA 

B E FOR E 

THE HONORABLE S JACKSON KIMBALL 

A P PEA RAN C E S-

WILLIAM A MCKINNON, ESQUIRE 
ROCK HILL, SOUTH CAROLINA 

ATTORNEY FOR THE PLAINTIFFS 

WILLIAM U GUNN, ESQUIRE 
SPARTANBURG, SOUTH CAROLINA 

ATTORNEY FOR THE DEFENDANTS 

SHIRLEY G BROOM 
CIRCUIT COURT REPORTER 
SIXTEENTH JUDICIAL CIRCUIT 
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I N D B X 

WITNESS DIRECT CROSS RE-DlRECT RE-CROSS 

(NO TESTIMONY TAKEN) 
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IS X H I BIT S 

EXHIBIT NO DESCRIPTION ID EV 

(NO EXHIBITS) 
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4 

1 THE Copj,T - ALL RIGHT, MR GUNN, THIS IS YOUR 

:2 MOTION TO DISMISS ---

3 MR. GPNN - YES/ SIR 

4 THE COURT - UNDER THOSE STATUTES THAT HAVE 

5 YET TO BE CONSTRUED BY AN APPELLATE COURT IN SOOTH 

6 CAROLINA 

7 MR. GUNH - YES I SIR THIS IS A MEDICAL 

8 NEGLIGENCE ACTION ITI S REALLY ONLY AT THE NOTICE OF 

9 INTENT STAGE WILLIE FEE WAS A PATIENT AT THE HOSPITAL, 

10 A FELLOW IN HIS FIFTIES/ DATE OF BIRTH OF JANUARY 12TH/ 

11 1955, SO HE WAS ABOUT FIFTY-FOUR AT THE TIME OF HIS DEATH 

12 HE WAS ADMITTED ON JANUARY 23RD, 2008 WITH ANY NUMBER OF 

13 SERIOUS MALADIES HE WAS AN UNTREATED TYPB 2 DIABETIC 

14 HE WAS IN A DIABETIC COMA, HE HAD A SEIZURE, COCAINE AND 

15 ALCOHOL WITHDRAWAL, ACUTE RENAL FAILURE, HE WAS ACIDOTIC, 

16 HE HAD HYPOTENSION I MEAN HE WAS IN - - -

17 THE COURT - BAD SHAPE 

18 ME. GUNN - - - - DISASTROUS MEDICAL CONDITION HE 

19 SPENT - - - HE SPENT SOME EIGHT MONTHS IN THE HOSPITAL AT 
\ 

20 TEA!!' POINT HE WAS DISCHARGED ON SEPTEMBER THE 15TH, 

21 2008, SPENT TWELVE DAYS AT MAGNOLIA MANOR AND WAS BACK AT 

22 PIEDMONT MEDICAL- CENTER HIS SECOND STINT ---

23 THE COURT - I J M SORRY, HOW LONG WAS HE AT 

24 PIEDMONT? 

25 MR. GPNN - EIGHT MONTHS THE FIRST TIME 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

5 

THE COURT - EIGHT MONTHS OKAY, I ---

MR. GPNN - YES I SIR 

THE COURT - --- DIDN'T PICK THAT UP ALL RIGHT 

MR. GPNN - YES, SIR THE SECOND TOUR OF DUTY AT 

PIEDMONT MEDICAL CENTER AFTER TWELVE DAYS AT MAGNOLIA, HE 

CAME- BACK ON SEPTEMBER 27TH AND STAYED UNTIL HIS DEATH ON 

FEBRUARY 24TH, 2009, FIVE MONTHS THEREABOUTS ON THE 

SECOND ADMISSION HE HAD A LOT OF THOSE SAME CONDITIONS 

HE HAD A URINARY TRACT INFECTION, 

DISFU~CTION, BOTH GLOBALLY AND LOCAL 

HE HAD CEREBRAL 

HE HAD A --- HAD 

SUFFERED A STROKE HE HAD ENCEPHALOPATHY HE HAD ACUTE 

12 RENAL FAILURE, A DECUBITUS ULCER, UPPER EXTREMITY DEEP 

13 VENOUS THROMBOSIS AND THE ALCOHOL AND COCAINE WITHDRAWAL 

14 ISSUES STILL PERSISTED THE DEATH NOTE AND I HAVE A COpy 

15 OF TEE DEATH NOTE I DON'T THINK THERE'S ANY DISPUTE 

16 ABOUT THE MEDICAL RECORDS OR ANYTHING, AND I REALIZE 

17 THAT'S OUTSIDE THE FOUR CORNERS OF THE MOTION, BUT HE HAD 

18 A VERY I VERY COMPLEX MEDICAL ISSUE AND THIS DECUBITUS 

19 ULCER IS WHAT IS THE NATURE OF THE AFFIDAVIT PROVIDED BY 

20 SHARON BARBER WHO IS ESSENTIALLY A WOUND CARE EXPERT 

2l. 

22 

SAYING 

THE COURT - WHAT ARE HER CREDENTIALS? IS HE - - -

23 SHE'S A RN7 

24 MR t- GUNN - YES I SIR, AND I THINK SHE HAS SOME 

25 CERTIFICATIONS IN WOUND CARE, DOESN'T SHE? I MEAN ---
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1 .MR. MCKINNON - SHE DOES, YOUR HONOR 

I 
2 MR· GUm! - YES I DON'T --- WE DON'T DISPUTE 

3 HER ---

4 THE CQURT - OKAY 

5 MIS. GUNN - - - - CAPACITIES IN THAT REGARrr WHAT 

6 THIS HAS TO DO WITH AND IT - - - AND I THINK IT'S A MATTER 

7 OF FIRST IMPRESSION FOR THE COURT 

8 THE COURT - I THINK SO I COULDN'T FIND IT 

9 MR. GUNN - AND ITrHAS TO DO WITH THE STATUTBS 

10 THAT CAME INTO EFFECT IN 2005, SECTION 15-79-10 WHICH 

11 REQUIRES THE FILING OF NOTICE OF INTENT, THE SHORT AND 

12 PLAIN STATEMENT OF THE FACTS AND AN AFFIDAVIT THE 

13 AFFIDAVIT IN TURN HAS TO COMPLY WITH SECTION 15-36-100 

14 WHICH IS A BROADER STATUTE THAT APPLIES TO ALL 

15 PROFESSIONAL NEGLIGENCE ACTIONS IT'S SIMPLY STATED, YOUR 

16 HONOR, OUR POSITION THAT --- THAT MS BARBER IS NOT 

17 QUALIFIED TO MAKE A SUMMARY STATEMENT AS TO THIS DECUBITUS 

18 ULCER IN THIS PATIENT, WITH ALL THESE VERY, VERY SERIOUS 

19 MALADIES SHE I S NOT QUALIFIED TO SAY r NOR DOES SHE SAY THAT 

20 SHE'S QUALIFIED ! MEAN SHE --- -SHE GIVES THE OPINION, 
\ 

21 BUT SHE'S NOT QUALIFIED TO SAY THAT THIS CONTRIBUTED TO 

22 HIS DEATH OR P-ERSONAIr INJURIES 

23 THE COURT - IF "I REMEMBER -- - CORRECT ME IF I 'M 

24 WRONG --- WELL, NOW SHE DOES --- QUALIFIED AND SAYING ARE 

25 TWO DIFFERENT THINGS - - - BUT SHB DEALS - - - SHE DOES DEAL -
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1 -- DOES EVERYBODY AGREE THAT SHE DEALS ONLY WITH WHAT SHE 

:2 CALLS / PREVENTS PROVIDING CARE TO PREVENT SKIN 

3 BREAKDOWN? 

4 MR. GUNN - YES, SIR THAT'S WHAT --- THAT'S MY 

5 UNDERSTANDING 

6 THE COURT - OKAY 

7 ME. GUNN - THERE'S A PRETTY GOOD - - - PRETTY GOOD 

8 COTTAGE INDUSTRY OF NURSING EXPERTS OUT THERE IN THAT 

9 FIELD, AND I THINK THAT'S WHAT SHE DOES SHE - - - SHE 

10 TESTIFIES ABOUT --- AND ADDRESSES, YOU KNOW, TURNING, 

11 REPOSITIONING, SKIN CARE AND SHE'S QUALIFIED IN THAT BUT -

12 -- EXCUSE ME, I DIDN'T MEAN TO INTERRUPT 

13 MR. MCKINNON - YOUR HONOR, I APOLOGIZE, YOUR 

1.4 HONOR, I WAS JUST UNCLEAR IF YOU WERE DIRECTING THE 

15 QUESTION TO ME AS WELL, YOUR HONOR, AND IF YOU WERE ---

16 THE COURT - WELL, I --- WELL, I GUESS I'LL JUST 

17 ASK YOU THAT I READ HER - - - HER AFFIDAVIT TO REFER ONLY 

1.8 TO PROVIDING CARE TO PREVENT WHAT A REASONABLY PRUDENT 

19 REGISTERED NURSE WOULD DO OR NOT DO IN PROVIDING CARE TO 

20 PREVENT SKIN BREAKDOWN THAT'S WHAT SHE SAYS 

21 MR. MCKINNON - WELL, AND SHE ALSO PROVIDES A 

22 PROXIMATE CAUSE OPINION, YOUR HONOR I MEAN THAT'S 

23 SHE STATES THAT THE BREACHES CAUSED THE INJURIES TO MR 

24 FEE 

25 THE COURT - ALL RIGHT GO AHEAD, MR GUNN 
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1 ME. GUNN - YES, SIR AND, YOUR HONOR, SHE DOES 

2 SAY THAT IN A VERY CONCLUSORY WAY, 

3 THE COURT - SHE DOES 

4 MR. GUNN - --- BUT SHE DOESN'T --- SHE DOESN'T 

5 SAY THAT SHE'S QUALIFIED TO ADDRESS PROXIMATE CAUSE AND 

6 WHAT RESULTS THE PATIENT HAD AND GIVEN - - - IF YOUR HONOR, 

7 PLEASE, GIVEN THE MULTITUDE OF SERIOUS MEDICAL PROBLEMS OF 

8 THIS PATIENT, WE WOULD SUBMIT TO YOUR HONOR THAT THE VERY 

9 SPIRIT AND LETTER OF THESE STATUTORY REQUIREMENTS THE 

10 LEGISLATURE PUT IN EFFECT IS FOR THE COURT TO SERVE AS A 

11 GATE-KEEPER AND, YOU KNOW, IF THERE WAS A --- IF THERE WAS 

12 A QUALIFIED CRITICAL CARE DOCTOR OR QUALIFIED PHYSIATRIST 

13 OR SOME QUALIFIED PHYSICIAN OUT THERE WHO COULD EXPRESS 
( 

14 THIS OPINION, MR MCKINNON AND HIS COLLEAGUES ARE VERY 

15 ABLE, VERY RESOURCEFUL AND WE HAVE THAT NOW, WE'RE NOT 

16 ASKING THE COURT TO DISMISS THE CASE WITH PREJUDICE AND 

17 END IT I THINK UNDER 15-36-100, AS I RECALL, THERE IS A 

18 PROVISION THAT THEY CAN BE GIVEN TIME TO GATHER A 

~9 SUFFICIENT-AFFIDAVIT 

20 THE COURT - I ASSUME THERE.' S NO STATtP-'E PROBLEM 

21 WITH THIS ONE, NO STATUTE OF LIMITATIONS' 

22 MR, GUNN - NO, SIR, I DON I T THINK SO I AND I - - -

23 YOU KNOW, I --- BUT I --- BUT I THINK THAT --- I THINK 

24 T~T BEFORE THE HOSPITAL HAS TO SPEND THE MONEY TO DEFEND 

25 THE CASE TO GO TO THE PRE- SUIT MEDIATION, TO DO ALL 
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1 THINGS, THAT THE PLAINTIFF OUGHT TO COME FORWARD WITH THAT 

2 AFFIDAVIT IF THE AFFIDAVIT'S SUFFICIENT WE'LL HAVE THE 

3 PRE- SUIT MEDIATION, PROBABLY WON'T BE SUCCESSFUL, BUT 

4 WE I LL HAVE IT I AND THEY CAN FILE THE SUMMONS AND COMPLAINT 

5 AND WE'LL GET ON WITH IT AND AS I SAY, IT'S A MATTER OF 

6 NOVEL IMPRESSION, AND I WISH I COULD CITE SOMETHING OTHER 

7 THAN THE FACT THAT A MEDICAL NEGLIGENCE ACTION 

8 THE COURT - WBLL, YOU DID CITE THE TWO CASES 

9 ABOUT CONSTRAINTS ON THE ABILITY OF NURSES TO TESTIFY 

10 MR. GUNN - YES, SIR YES, SIR, THAT IS ---

11 THERE IS SOME LAW ON THAT AND ---

12 THE COURT - AND I HAD TROUBLE TRYING TO FIGURE 

13 OUT HOW THAT CROSSES OVER HONESTLY 

14 MR. GUNN - WELL, EXCEPT TO THE EXTENT THAT IT 

lS DOES SUPPORT THE PROPOSITION THAT GENERALLY SPEAKING AS 

16 NURSES 

17 THE COURT - IT'S LIMITED 

18 MR. GJJNN - --- THERE'S NOT QUALIFIED TO GIVE 

19 OPINIONS THAT ARE - - - THAT INTRUDE INTO THE AREA OF 

20 

21 

MEDICAL EXPERTISE AS OPPOSED TO NURSING EXPERTISE 

THE COURT - WELL, - - - OKAY ALL RIGHT 

22 MCKINNON? 

MR 

23 ME MCKINNON YOUR HONOR, OUR PRINCIPAL 

24 OBJECTION TO MR GUNN'S ARGUMENT IS HE IS TRYING TO ADD A 

25 REQUIREMENT THE STATUTE SIMPLY DOES NOT MEET THE 
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1 LANGUAGE FROM 15-36-100, YOUR HONOR, SAYS, QUOTE, THE 

2 PLAINTIFF MUST FILE AS PART OF THE COMPLAINT AN AFFIDAVIT 

3 ON AN EXPERT WITNESS WHICH MUST SPECIFY AT LEAST ONE 

4 NEGLIGENT ACT OR OMISSION THAT IS THE LANGUAGE 

5 NEGLIGENT ACT OR OMISSION, YOUR HONOR THAT IS A TERM OF 

6 ART IN SOUTH CAROLINA IF YOU WILL WESTLAW SEARCH, IT 

7 COMES UP SEVENTY-NINE RESULTS FROM COURT OF APPEALS CASES 

8 AND SUPREME COURT CASES IT CLEARLY REFERS TO THE BREACH 

9 ELEMENT IT DOES NOT REFER TO CAUSATION AND JUST, YOUR 

10 HONOR, ON READING --- THIS IS A CASE --- FOWLER V HUNTER 

11 OUR SUPREME COURT DECIDED IN MAY OF THIS YEAR IN A 

12 NEGLIGENCE ACTION A PLAINTIFF MOST SHOW THAT, ONE 

13 THE COURT - I DON'T HAVE ANY w_. ANY QUESTION 

14 ABOUT THE LAW 

15 ME, MCKINNON - OKAY, I I M SORRY 

16 THE COURT - - - - WITH REGARD TO WHAT A PLAINTIFF 

17 HAS TO SHOW IN A NEGLIGENCE ACTION 

18 ffR. MCKINNON - OKAY, BUT MY POINT IS SIMPLY, 

19 YOUR HONOR, THAT THE ELEMENT NUMBER TWO IN THE WORDS OF 

20 OUR SUPREME COURT IS THE DEFENDANT BREACHED THE DUTY BY A 

21 NEGLIGENT AC'r OR OMISSION THAT'S THE LANGUAGE THE 

22 LEGISLATURE USED IN 15-36-100 IT IS CLEARLY A REFERENCE 

23 TO THE BREACH ELEMENT AND NOT A REFERENCE TO CAUSATION 

24 AND MR. GUNN IS ASSUMING I HAVE TO PROVE PROXIMATB CAUSE 

25 BY AFFIDAVIT walCH I DO NOT IT IS NOT IN THE STATUTE 
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1 IT IS NOT REQUIRED ALL I HAVE TO SHOW IS A BREACH OF THE 

2 STANDARD OF CARE I AND THERE ARE FOUR SUCH BREACHES SET 

3 FORTH IN THAT AFFIDAVIT, YOUR HONOR 

4 THE COURT - (PAUSE) BEAR WITH ME A MINUTE 

5 ME MCKINNON - YES, SIR 

6 THE COURT - (PAUSE) HAVE A SEAT 

7 MR. MCKINNON - YES, SIR 

8 THE COURT - (PAUSE) MR GUNN, WHAT --- TELL ME 

9 WHAT --- HOW DOES --- HOW DOES CAUSATION PLUG INTO THIS 

10 STATUTE IN YOUR JUDGMENT? 

11 MR. GQNN - WELL, YOUR HONOR, MY GOOD FRIEND LEFT 

12 OFF THE SECOND PART OF THAT SENTENCE THAT SAYS THE 

13 ACCOMPANYING EXPERT WITNESS AFFIDAVIT MUST SPECIFY AT 

14 LEAST ONE NEGLIGENT ACT OR OMISSION CLAIM TO EXIST AND THE 

15 FACTUAL BASIS FOR EACH CLAIM NOW, A CLAIM IS THE LAWSUIT 

16 IN ITS ENTIRETY OR THE CAUSE --- THE CLAIM IS A CAUSE OF 

17 ACTION, DEATH, SURVIVAL, CONSORTIUM, WHATEVER IT HAPPENS 

18 TO BE AND I THINK A PLAIN READING OF THAT IS THAT THE 

19 EXPERT HAS TO COME FORWARD AND SAY, YOU KNOW, CONNECT UP 

20 THE ALLEGED NEGLIGENT ACT WITH THE .RESULT THAT OBTAINED 

21 I MEAN I 

22 THE COURT - IN MORE THAN A CONCLUSORY WAY 

23 MR. GlJNN - YES, SIR, AND 1 THINK CLEARLY THAT'S 

24 WHAT THE LEGISLATURE INTENDED THE LEGISLATURE INTENDED 

25 THIS PROCEDURE TO BE A GATE-KEEPER AS TO LAWSUITS AND, 
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1 YOU KNOW, IF --- IF SUCH AN AFFIDAVIT IS FURNISHED, FINE, 

2 WE'LL TUCK IN OUR FILE AND PRESS ON 

3 THE COURT - WELL, LET ME --- ARE YOU SAYING THAT 

4 --- THAT MS BROWN (SIC) BECAUSE SHE IS A NURSE AND 

5 CERTIFIED WITH --- IN WOUND CARE MAY NOT RENDER SUCH AN 

6 AFFIDAVIT 

7 MR. GUNN - YES, SIR 

8 THE COURT - ---- AT ALL 

9 MR. GQNN - YES, SIR 

10 THE CQPRI - EVER? 

11 MR. GUNN - I'M SAYING (A) THAT SHE IS NOT 

12 CAPABLE OR DOES NOT HAVE THE EXPERTISE TO DO THAT, AND (B) 

13 

14 THE COURT - AND IN WHAT RESPECT --- LET'S LAY 

15 AS IDE SOME OF THE OTHER - - -

16 MR GUNN - YES, SIR 

17 THE COURT - I DON'T SEE HOW THE MAN SURVIVED 

18 THAT LONG THE OTHER PROBLEMS HE HAD, MEDICAL PROBLEMS 

19 HE HAD 

20 

21 

22 

23 

24 

CASE 

MR. GUNN - YES, SIR 

THE COURT - --- AND JUST SAY IT WAS A WOUND CARE 

MR. GPNN - RIGHT 

THE COURT - JUST A WOUND CARB CASE ARE YOU 

25 SAYING THAT IN A WOUND CARE CASE THAT A NURSE CERTIFIED IN 
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1 WOUND CARE WOULD NOT BE A --- COULD NOT GIVE A SUFFICIENT 

2 AFFIDAVIT TO SATISFY 15-36-100? 

3 MR. GPNN - IN --- I CAN IMAGINE IF YOUR HONOR 

4 PLEASE AN INSTANCE WHERE SUCH A NURSB COULD - - - IF A NURSE 

5 SAID ---

6 THE COURT - IS BECAUSE IT'S IMPLICIT THAT ---

7 IMPLICIT IN HER STATEMENT IS A DIAGNOSIS? 

8 MR. GlJNN - A DIAGNOSIS AND A FOLLOWING OF DEATH 

9 THIS IS A DEATH ACTION AND A SURVIVORSHIP ACTION I CAN 

10 IMAGINE IN ANSWER TO YOUR HONOR'S QUESTION THAT THERE 

11 WOULD BE A CASE WHERE A - - - A CERTIFIED WOUND CARE EXPERT 

12 LIKE MS BARBER COULD SAY AS A RESULT OF FAILURE TO APPLY 

13 TOPICAL CREAM, REPOSITION THE PATIENT, ETCETERA, THE 

14 PATIENT DEVELOPED A DECUBITUS ULCER OKAY, THAT'S FINE 

15 AND AS A RESULT OF THAT DECUBITUS ULCER THE MEDICAL 

16 RECORDS REFLECT THAT THE PATIENT WAS ADMINISTERED MORPHINE 

17 SULFATE THREE MILLIGRAMS FOUR TIMES A DAY THAT TELLS ME 

18 

19 

THE PATIENT HAD PAIN OKAY 

AFFIDAVIT FOR PERSONAL INJURY 

THAT'S A SUFFICIENT 

BUT THIS DOESN < T EVEN 

20 REACH THAT LEVEL IF - - - IF THEY WANT TO GET AN AMENDED 

21 AFFIDAVIT AND LIMIT IT TO SURVIVAL CLAIM AND SHE CAN SAY 

22 WHAT PERSONAL INJURY OR WHAT D-ISCOMFORT OR WHAT THE 

23 PATIENT EXPERIENCED, I MIGHT NOT BE BACK I DON'T THINK 

24 I WOULD BE, BUT INSOFAR AS A GENERAL CONCLUSION THAT THE 

2S PATIENT DIED AS A RESULT OF THE DECUBITUS ULCER WHEN THE 
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1 MEDICAL - - - I THINK UNDISPUTED MEDICAL RECORD IS THAT THIS 

2 POOR FELLOW WAS A WALKING MEDICAL DISASTER, AND AS A 

3 MA'ITER OF FACT HAD A DO NOT RESUSCITATE ORDER ON HIS 

4 CHART, THEN WE GOT A DIFFERENT CASE 

5 Tij~ COURT - IF THE --- IF A PERSON WERE INJURED 

6 --- WELL, IF A PERSON PRESENTED TO A HOSPITAL AND HAD 

7 A FRACTURED PEMUR THAT WAS REPAIRED BY AN ORTHOPAEDIC 

8 SURGEON AND HEAD TRAUMA THAT WAS DEALT WITH BY A 

9 NEUROLOGIST OR A NEUROSURGEON, WOULD IT BE SUFFICIENT TO 

10 COMMENCE A MALPRACTICE ACTION TO SUBMIT THE AFFIDAVIT OF 

11 ONLY ONE OF THOSE DOCTORS, AND IF SO, WOULD IT BE 

12 SUFFICIENT ONLY AS TO THAT DOCTOR'S SPECIALTY? 

13 ME. GUNN - I THINK THAT WOULD BE CORRECT UNLESS 

14 THERE WAS A SHOWING --- UNLESS THERE WAS SOME SHOWING, FOR 

15 EXAMPLE, BY THE ORTHOPAEDIST THAT HE HAD --- HAD SOME 

16 EXPERTISE AND COULD EVALUATE THE OTHER PRACTITIONER'S AREA 

~ 7 OF CARE I THINK - - -

18 THE COURT - I THINK I JUST GOT REVERSED ON ONE 

19 OF THOSE 

20 MR. GUNN - I'M AFRAID TO ASK HOW YOU ---

21 (LAUGHTER) 

22 THE COQRT - THINK ABOUT A COUPLE OF MONTHS AGO 

23 ME. GPNN - I'D RATHER REMAIN IN THE DARK AS TO 

24 HOW YOU RULED, ---

25 (LAUGHTER) 
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1 MR, GUNN - BUT I --- YOU KNOW, I DON'T --- I 

2 THINK - - - I THINK HERB - - - AND, YOU KNOW, THE COURT CAN 

3 FASHION SUCH RELIEF AS MIGHT BE APPROPRIATE HERE I THIb."T}( 

4 - - - I THINK THE COURT COULD PERMIT THE SURVIVAL CLAIM TO 

5 GO FORWARD AND REQUIRE AN AFFIDAVIT AS TO - - - AS TO 

6. WRONGFUL D-EATH 

7 THE COURT - BOT CLEARLY THE ORTHOPAEDIC SURGEON 

8 COULD OPINE ABOUT MEDICAL --- ABOUT MALPRACTICE FOR THE 

9 PURPOSE OF THE ORTHOPAEDIC INJURY AND CAUSATION - --

10 MR. GUNN - CORRECT, YES, SIR, NO QUESTION 

11 CAUSATION AS TO - --

12 

13 

14 

THE COURT - --- BUT OBVIOUSLY NOT THE NEUROLOGY 

PART 

MR. GUNN - --- ORTHOPAEDIC --- RIGHT CAUSATION 

15 AS TO THE ORTHOPAEDIC PORTION 

16 THE COURT - YES, OKAY 

17 MR. GUNN - ASSUMING --- I MEAN HE CAN'T --- HE 

18 COULDN'T HE COULDN'T OPINE THAT THE --- THAT THE 

19 PATIENT HAD SOME INJURY THAT WAS NON-ORTHOPAEDIC 

THE COURT - OKAY ALL RIGHT, I UNDERSTAND 

YES, SIR? 

20 

21 

22 MR. MCKINNON - VERY BRIEFLY MAY I HAND UP A 

23 COpy OF THE STATUTE? 

24 THE COURT - I' VB GOT ONE RIGHT HERB I'VE BEEN 

25 LOOKING AT IT WHILE I'VE BEEN ASKING THESE QUESTIONS 
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1 MR, MCKINNON - AND, YOUR HONOR, I JUST FEEL LIKE 

2 MR GUNN'S LEADING THE COURT DOWN A RABBIT TRAIL NO 

3 COURT IN SOUTH CAROLINA HAS EVER HELD PROXIMATE CAUSATION 

4 IS REQUIRED IN ONE OF THESE AFFIDAVIT~S, YOUR HONOR THE 

5 STATUTE 

6 THE COURT - NO COURT'S .EVER HELD ANYTHING ABOUT 

7 EITHER ONE OF THESE STATUTES 

8 MR. MCKINNON - ALL RIGHT, BUT ---

9 THE COURT - --- EXCEPT ME, AND I WISH SOMEBODY 

10 WOULD - - - OR IN OTHER CIRCUIT COURTS 

11 MR. MCKINNQN - THE REQUIREMENT, YOUR HONOR, IS 

12 ONE NEGLIGENT ACT OR OMISSION CLAIM TO EXIST WE'VE DONE 

13 THAT 

14 THE COURT - WELL, ISN'T --- THE QUESTION IN MY 

lS MIND IS AND AS I READ THE --- READ THE FILE IS --- IS THE 

16 MATTER OF CAUSATION IMPLICIT IN THAT, BECAUSE YOU CAN HAVE 

17 ALL MANNER OF MALPRACTICE, BUT IF IT'S NOT --- DOES NOT 

18 CAUSE THE ALLEGED INJURY, IT DOESN'T MATTER 

19 ME. MS:KINNQN - IT DOES, AND, YOUR HONOR, THE 

20 LEGISLATURE CERTAINLY COULD'VE SAID THE AFFIDAVIT MOST 

21 INCORPORATE ALL FOUR ELEMENTS OF THE NEGLIGENCE CAUSE OF 

22 ACTION 

23 THE COURT - MY QUESTION IS, WHY IS THAT NOT 

24 IMPLICIT IN WHAT THE STATUTE SAYS? 

25 MR. MCKINNON BECAUSE THE LANGUAGE THE 

R 73 



17 

1 LEGISLATURE CHOSE, THE, QUOTE, NEGLIGENCE ACT OR OMISSION, 

2 THAT IS A TERM OF ART THAT IS USED IN NEARLY A HUNDRED 

3 TIMES IN SOOTH CAROLINA CASES - - -

4 THE COURT - I UNDERSTAND WHAT A NEGLIGENT ACT OR 

5 "OMISSION IS 

6 MR. MCKINNON - - - - ALWAYS TO REFER TO THE BREACH 

7 AND NOT TO CAUSATION 

8 THE COURT - BUT IF IT DIDN'T CAUSE SOMETHING, 

9 HOW COULD IT BE MALPRACTICE? 

10 ME. MCKINNON - YOUR BONOR I I UNDERSTAND AND 

11 CERTAINLY WHEN WE GET TO A TRIAL, WE HA VB TO PROVE 

12 CAUSATION, BUT - - - AND - - - BUT THE QUESTION IS WHAT DOES 

13 THE EXPERT AFFIDAVIT HAVE TO CONTAIN AND ALL THE EXPERT 

14 

15 THE COURT - LET f S GO BACK TO MY EXAMPLE I GA VB 

16 MR GUNN LET'S SAY IF A PERSON PRESENTED AT THE 

17 HOSPITAL, HAD A FRACTURED FEMUR AND HEAD TRAUMA. HE DIES 

18 AS A RESULT OF THE HEAD TRAUMA, ALLEGED MALPRACTICE OF THE 

19 NEUROLOGIST OR NEUROSURGEON NO CLAIM THAT HE DIED AS A 

20 RESULT OF THE FRACTURED FEMUR YOU WOULDN'T SAY THAT AN 

21 AFFIDAVIT OF THE ORTHOPAEDIC SURGEON THAT --- THAT THERE 

22 WAS MALPRACTICE IN TREATING THE FRACTURED FEMUR WOULD 

23 SATISFY THIS STATUTE TO PERMIT GOING FORWARD WITH THE 

24 LAWSUIT, WOULD YOU? 

25 MR. MCKINNON - IT WOULD I YOUR HONOR, IF THE ' 
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1 LAWSUIT - - - THE CLAIM WAS FOR THE FEMUR 

2 IH~ ~QPEI - WHICH IMPLIES CAUSATION 

3 MR.. MCKINNON - AND THE CAUSATION IS CLEARLY 

4 ALLEGED IN OUR DRAFT COMPLAINT, OUR SHORT AND PLAIN 

5 STA"TEMENT OF THE FACTS 

6 THE COURT - NO I WE --- THAT'S NOT THE PROBLEM 

7 THE PROBLEM IS A NURSE TESTIFIED AS TO CAUSATION 

8 MR. MCKINNON - BUT, YOUR HONOR, THE NURSE 

9 DOESN'T HAVE TO COVER CAUSATION IT'S JUST THE AFFIDAVIT 

10 THE DRAFT --- THE DRAFT COMPLAINT COVERS CAUSATION THE 

11 AFFIDAVIT DOES NOT HAVE TO COVER CAUSATION 

~2 THE COURT - OKAY WELL ---

13 MR. MCKINNON - BECAUSE, YOUR HONOR, THERE ARE 

14 MEDICAL MALPRACTICE CASES WHERE CAUSATION DOESN'T MEAN YOU 

15 NEED EXPERT TESTIMONY THE SURGEON CUTS OFF THE WRONG 

16 LEG, YOU DON'T NEED EXPERT TESTIMONY ON CAUSATION ALL OF 

17 THE - - - WHAT - - - THE GATE - KEEPING FUNCTION IS SO THAT 

18 DOCTORS AREN'T SUED - - -

19 THE COURT - BUT YOU CLEARLY NEED CAUSATION 

:2 0 TESTIMONY IN THIS CASE 

21 MR MCKINNON - I THINK WE NEED CAUSATION IN THIS 

22 CASE, YOUR HONOR, BUT NOT --- NOT AS PART OF THE EXPERT 

23 AFFIDAVIT 

24 THE COURT - OKAY, WELL, THAT'S --- THAT BEGS THE 

25 QUESTION OKAY THANK YOU I DON'T THINK I NEED - - - I -
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1 - - THIS WOULD BE ABOUT THE SIXTH ONE OF THESE THAT I'VE 

2 DEALT WITH UNDER THOSE STATUTES ONE OR TWO OF THEM 

3 PROBABLY IN YOURS, MR MCKINNON AND SO FAR AS I KNOW - - -

4 IS THERE ANY CASE ON APPEAL ABOUT ANY OF THIS? 

5 MR, GUNN - I DON'T KNOW, SIR I --- YOU KNOW, 

6 YOU HEAR RUMORS FROM PEOPLE AND YOU HEAR PEOPLE AT 

7 SEMINARS AND ALL THIS STUFF AND - --

8 THE COURT - IT DOESN'T MATTER 

9 ME.. GUNN - - - - I DON'T KNOW 

10 THE CQURT - THE GENERAL LAW HAS BEEN THAT ABSENT 

11 A SPECIFIC - - - AND THIS IS WHAT MAKES IT CONFUSING FOR MB, 

12 TOO --- ABSENT A SPECIFIC WRITTEN PROTOCOL, GIVING A NURSE 

13 THE ABILITY TO TREAT, DIAGNOSE, THAT KIND OF THING, THAT 

14 THE NURSE CAN'T TESTIFY AS TO THOSE THINGS THAT A DOCTOR 

15 WOULD NORMALLY DECIDE, ONE OF THOSE IS CAUSATION I'M 

16 INCLINED TO BELIEVE THAT - - - THAT CAUSATION IS IMPLICIT IN 

17 THE REQUIREMENT OF AN AFFIDAVIT, OTHERWISE, IT WOULD MAKE 

18 NO SENSE TO ME IT MIGHT MAKE SENSE TO THE COURT OF 

19 APPEALS, BUT IT WOULDN'T MAKE --- IT DOESN'T MAKE SENSE 

-20 AND I DON'T --- AND THEY MAY BE RIGHT, BECAUSE THEY HAVE 

21 TO RULE ON -IT, BUT I THINK THAT UNDER THB CURRENT LAW THIS 

22 PERSON WOULDN'T FALL UNDER THE SORT OF QUASI EXCEPTION 

23 THAT WOULD PERMIT HER TO TESTIFY ABOUT THE THINGS SHE'S 

24 RENDER --- SAYING BY AFFIDAVIT WITHOUT SOME SPECIFIC 

25 AUTHORIZATION, AND I DON'T KNOW HOW YOU DEAL WITH THAT IN 
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1 THIS AFFIDAVIT CONTEXT, BECAUSE YOU WOULDN'T HA VB A 
\ 

2 PROTOCOL AUTHORIZING HER TO DO IT AND THEN LET HER RENDER 

3 THIS AFPIDAVIT THAT DOESN'T MAKE ANY SENSE, BUT --- ALL 

4 RIGHT, NOW, HAVING SAID THAT, I'M GOING TO GRANT THE 

5 MOTION, BUT I'M GOING TO GRANT THE - - - GRANT THE PLAINTIFF 

6 THIRTY DAYS AS PROVIDED IN THE STATUTE, SUBSECTION (E) TO 

7 CURE WHAT I SEE AS A DEFECT 

8 ME, GUNN - YOUR HONOR, I'LL BE GLAD TO PREPARE 

9 A PROPOSED ORDER AND SUBMIT IT TO COUNSEL AND TO THE COURT 

10 AND WE'LL PUT THAT THIRTY DAY --- GRANTING THIRTY DAYS 

11 FROM THE DATE OF THE ORDER. 

12 THE COURT - ALL RIGHT, IF YOU'LL DO THAT BY E-

13 MAIL IN AN EDITABLE FORM 

14 

15 

l6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. GUNN - I WILL I WILL 

MR. MCKINNON - THANK YOU, YOUR HONOR 

THB COURT - YBS, SIR I THANK YOU 

(END OF TRANSCRIPT) 
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