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Appellant, Covil Cofpora_tion (“Covil™), submits this reply brief in further support of its

© appeal.

RESPONSE TO RESPONDENT’S STATEMENT OF THE CASE'

‘ Réspondgnts’ _Ihiﬁal Bfief make two asseﬁions that require clarification. First, Re‘sponderit_s :

state thaf Covil did not aﬁswer James Si'zervnore’svsecond amended cbmplaintl._ [Resp’ts’ Br. 2].
While this isa corfect statement, it' 1s misleading without the prbper supporting facts. Second,
Respondents assé_f‘t thét_Céyil hlad.noti,ce that.Jus't.ice Toal would imposé sanctiohs against it if
Covil violated a discovery order. _[Resp’ts’ Br. 7] This is not to say t-hat‘ lack of adequate-
warning is an excuse ‘fo_r any. violation of a' éourt order, but Respdndents’ assertion rrﬁsstates the

facts.

Justice Toal struck Covil’s pleadihgs before Respondents filed its second amended
complaint. ‘ ' '

In Sizemore, Respond.ent. Jar"nés Sizemore filed a motion seeking - l.eave to file second
amended complaint on April 9_,V2018, Which was granted on May 2, 2018; however, both events
océurred well after Covil had_ﬁled its notice of appeal. | [See R. pp. 426, 429, and 4331. “As a
general rule, the service of -a_ notice of appeal in a civil matter acts to automatically stay matters
decided in fhe vorder, judgméﬁt, decfée or décisioﬁ on appeal, and to autdnﬁatically stay the relief
| ordered in the appealed order, judgment, or decree or decision.” Rule 24_1@), SCACR. Covil
is specifically appealing J usticé Toal’s Order striking its pleadings. It would be redundant if not
belligerent to ans@er an amended complaint where the trial court has previously struck its

pleadings. |

1 James Calvin Sizemore v. Bowater Paper Mill, et al., Hampfon County Case No.: 2016-CP-25-0440.
, 1 _



II. Respondents mischaracterize Juétice'Toal’s admonishment of Covil’s coldefendant.

~Justice Toél did st.ate‘t_lvlat éhg could impose sanctioné, but her comménts were directed at
- a co;‘defendant. whd ﬁrovided a date for deposition but neVer_ provid‘ed:reépons;ive documents. [R.
p. 461, lines '15-'1 7]. Whén‘quesfioned by,thé triai court, the co-defendant stated that the storage
méthods maintained b.yv the'co-de’féndant pre‘cluded production' of fhe'documents.- _ .[R'. p. 46'0, line
25-;;.,461, line 6]. Justice Toal orderéd a new deadline set with promise of sanc.tions if no
compliance: | [R. p. 463,. 1in>es 10-17]. Thelonly :notivce given to Covil from this admonishment
was tha@ willful violations of the rules could result in such s'e{/ere sanctions. But Justice Toal'also.
stated that sanctions against'al party who failed fo producé documents would not include precluding
them from a summary judgment 'mqtioﬁ let._ alone having their answer.stru‘c-k. [R. p. 460, lines 10-
21]. | | |
In Covii’s éase,' the docvur;ner.lts have always been available and have previously been
produced to Respondents’ counsel on multipie occasions. [R. p. 504, line 17-p. 505, line 6].
Further, Covil informed the court at the J aﬁuary 24 hearing that they wouid again be produced by
the week’s end. - [R. p. 504, bliﬁes 18-21]. Covil again informed the court that, as it had been a
defunct business sinqe 199‘1,_the‘d0c.:u_ments would be the exact sam.e._ [R. p- 505, lines 1-3]. The
threat of sanctions was made agaiﬁsf a separate defendant for failiﬁg to pfoduce documents at all,

not against Covil. | |

ARGUMiENT

L The Circuit Court erred in sanctioning Covii where.nb mbtidn _fbr' sanctions was filed.
Respondents‘ argue théf a judge fnéy issue sanctions sud sponte because the language of

2



Rule 37('a)., SCRCP, negnteé' the r'e.qui'rement ofa inotioln for sanctions nndgr Rnle 37<b), SCRCP.
[Resp’ts’ Br. 17]..' This is incorrect. The language of Rule 37(a) reads: “[a] party may apply for
an order compelling dich\iery when a deponent fails to nnswer a question or a corporation fails to
méke a designation unde_i Rui_'e"i30(b)i6)_.”'» VRule” 37(5), 'SC'_RCP.2 Respondents iri‘_[er‘p'.ret ,“méy” |
as making any motion unnéc_essary b'efoie sanctions under Rul_e 37(5) may be iinposed. [Resp’ts’
Br. 13]. Réspondents have misread _the_- Rule. "The scope of | subsection (b) is bii)adei than’

- subsection (a), as it provides for relief for violgtions of orders made under multiple rules, including

but not limited to, Rule 37(a). Still, in b’Ot_h cases that Respbndenté cite to as support for this

argument, the party seeking sanctions filed a motion. See Karppi v. Greenville Terrazzo Co.,

Inc. 327 S.C. 538, 541-42, 489 S.E.2d 679, 681 (Ct. App. 1997) (second motion to compel
_diécovery filed after a nérty refused to Vattend a deposition as ordered by the court); Ralphs v.
Trexler, No. 2005-UP-219, 2005 WL 7083860 (“thn i’rexler failed to attend a third deposition,
Ralphs movéc_i foi sanctions under Rule 37(b), SCRCP.”). ) |

| Respondents arg'ue‘thét the plain Ianguage of Rule 37(b), SCRCP, grants‘ fhe court autnority
to act unon its own motion in the event nf a violation of a court Qrder.~ [Resp’ts’ Br. 16]. There
are multiple rules that éxpressly pe.rmit the court to act withoui a prior motion, bnt Rule 37(b) is
not one of them. Compére Rule 37(bj with Rule i6(a), SCRCP (providing thai a .cour’c may order
the parties to appear for pre-tri‘al niatters in .i'ts discretion or upon motion); Rule 11(a), SCRCP,. |
(providing that the court, upon motion or upon its own initiative, may impose an appropriate’

sanction for violations of the Rule); and Rule 53, SCRCP, (providing, in iimitgd circumstances?

2 Respondents argue that, although not required, t}iey complied with this portion of the rule. It is true that a motion
to compel was filed, but it was filed on January 23, well before the deposition of James Covil, and made no mention
of the sanctions ultimately ordered.

3



that the court may upon its own motion direct a refererice of a case to the Master'-inQEquity).
Because Rule 37(b) contains no langua_ge expressly granting the court the authority to act without
 apending motion_, sanctions under Rule’37(b) cannot be entered until they are requested by a party
ina motion. __ :

An application to’the court for an order shall be by motion vl[hiCh, unless
made during a hearing or trial in open court with a court reporter present, shall be
made in writing, shall state with particularity the grounds therefor, and shall set
forth the relief or order sought. The requirement of writing is fulﬁlled if the motion

-is stated in a written notice of the ‘hearing of the motion.

“Rule 7(b)( D), SCRCP. - Generally, a party must move for the court to act before it can

grant the requested relief. | »See Summer Place of Myrtle Beach Homeowner's Ass'n, Inc. v,

@gllt 298 S.C.241, 244 379 S E 2d 724, 726 (Ct App. 1989) (“Because there were no motions
for summary judgment pendmg at the time of the pre-trial hearmg, there was no motion before the
court to grant.”). - In th1s case, no mot1_on seeking sanctlons: or even to.deem Covil in v1olat1on‘of
a court order was ever filed. | .The parties Were in court,on J anuary 24 as'a result of disagreements

as to the discovery process; however, this is not in and of itself a violation. See 4A J. Moore, J.

Lucas & D. Epstein, Moore’s Fe}d’eral Practice § 37;05-at-37'-100 (2d ed. 1984) (addressing the

comparable Federal rule: “In short, if the party from whom discovery is sought complies with the
rule in question by malcing the initial.‘respOnse- he hasa right to refuse discovery until compelled :
: by court order subject to the expenses of determining the Justiﬁcation of his refusal ). In the
Motions to Compel Wthh led to the January 24 hearing, Respondents sought only “an order
| compelling Cov1l to (1) produce a 30(b)(6) representative for deposmon (2) to produce fully
responsive documents to requests for documents served pursuant to Rule 30(b)(5) of the South
Carolina Rules of Civil Procedure attached to the notice of 30(b)(6) deposition.” [R. pp. 394,

4



400, and .420]. In addition, Respondents’ prayer for'relvief included requests-that the court order
that Covil forfeited its right to go forward with summary judgment motions on February 26th and
award Respondents costs and attorneys’ fees for bringing the motion. [R. pp. 394, 4.00 and 420].
This is the fullest extent of any sanctions requested ofthe court. 'Evenat the hearlng, Respondents
requested only that the Court preclude summary judgment motions from proeeedlng. [R. p. 479
line 8 -p- 480, hne 21] |

Respondents asserted for the ﬁrst time that Cov11 failed to comply with her oral rulings in
an email dated February 1 6,2018. [R. p. 1066]. Respondents did not state that they had filed a
motion to compel nor did they state whether they had sought to remedy any alleged noneompliance
outside of court. [Id.]. - Respondents did not even request sanctions in their email. [1d.].
Respondents merely informed the court that they had submitted a proposed order “to reflect
[Respondents’] under_standing of [Jnstice Toal’s] rulings from the 1/24 he'aring;” [Id.]. In an
apparent effort to defend this ection, Respondents further stated that a transcript had been included
~ to evidence believed noncomplianee and specify the sanctions sought®> [Id.].

A tri'al court may not exceed the scope of the 'motion nor may it grant relief not sought.
Skinner v. Skinner, 257 S'.CY. 544, 549-50, 186 S.E.2d 523, 526 (1972). 'Our courts have routinely

held that motions must specific in the relief sought and the grounds brought before the court. 1d.;

See also Griffin v. Capital Cash, 310 S.C. 288, 294, 423 S.E.2d 143, 147 (Ct. App. 1992) (finding
the trial court erred in denying motion to vacate judgment where the finding was based upon Rule

'60(b)(1) but the motion was brought under Rule 60(b)(4)).. At least one judge has refused to

3 To the extent Respondents may argue that this lone mention of sanctions reflects a request or motion for
sanctions, it must be compared against the second half of the email where Respondents specrﬁcally mentioned six
other motions to compel and requested hearmgs for each :
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strike pleadings where such a sanctioﬁ has rot been requested. - See Paramount Film Dist: Corp.
v.Ram, 15 F.R.D. 404, 405 (E.D.S.C. 1954) (“I know of no authority that I have to strike such a
defense of my own motion. The defe’n's‘é,._' thefefore, until stricken is valid.”). A trial judge’s

power to amend his or her order ohly extends to matters which were before the court at the hearing

reference in the order_.‘CitV of N. Mﬂ/rtle Beach V. Le_wiS-Davis, 360, S.C..225, 230; 599 S.E.2d
462, 464 (Ct. App. 2004). . As such, the -prope? procedure would have been for the Réspondents
to file a rhotion_under Rul‘e's 5,; 7,, an.d 37 of the Soﬁth Carolin‘a. Rules.of C1v11 Proc‘edure seeking
* to hold Covil in violation of the any such order. This would present Covil with the opportunity
to present its case against such charges. Justice Toa.l’:s ultimate, written order concerned ﬁattefs '
| which occurred well after the héaring for which Covil had no chance to respond.
II.  The Circuit Coui‘t -Erred’in San.cti__oni.'ng Covil Without a Violatioh of a Court Or(ier.
Evan if the.appropriafe motion were fhade, sanction§ under Rule 37(b) are not appropriate
here because Justice Toal never entered an order on the matter. Aitrial court cannot impose
sanctions ﬁnder Rule 37(b), S_CRQ, unless and until there is an 6rder of th¢ Court.‘ Downey v.
Dixon, 294 S.C. 42, 44 n. 4; :36_2"S.E.2d 317, 318 n. 4 (Ct. App. 1987) (“The distinction between
‘the [Rule 37(b) and Rule 37(d)] is that there ‘mqst'be an order of the Court before saﬁctions are
imposed under Subdi%zision (b), while uﬁcier subdivision (d) a party may move directly for the
~ imposition of sanétions.” (citations omitted)). |
Respondents 'argue that Justipe‘ Toal sanctioned the Covil for “its numerous violations of |
discovery orders.” [Resb’ts_’ ‘Br. 20]. Speciﬁéally, Respondents state that these ofders are
Justice Toal’s oral ruling oﬁ january 24, 2018,. Justice Toal’s Scheduling Order__ent'éred January
| 19, 201 8, and Judge Hill’s s_fanding discovery order. [Resp’ts’ Br. 13, 18]. The Order in which

6



Justice Toal sfruck Covil’s pleadings was titled “Ofder’ Regérding Cq§il Corporation Discovery
Métions,” signifying that Justice Toal made her ruling based upon R'-espondents; Jar;uary 23
' Métions to Con.l‘pelvrath’er th:alril' a‘ny“ court ’oAr'derA.‘ [R. pp. 62, 65, and 68]. In their February 16
email submitﬁng tﬂé proposed order, which Justice Toal signed without changing, Re.spondents
state that the propbsed order avttac'he'fd. wa§ in light of th'e January.24 hearing. [R. p. 1066].
"Justice Toai speciﬁéally c%it'es fhé Courtv’s -JanUary-' 24 ruling a_é fhe order that Covil violated. [R.
pp. 62,:'6'5, aﬁd 68] Further, J ustice Toél’s order makes no.mention o.f her January 19 drder and

only tangentially mentions the Standing Discox?ery Order once. [Id.].

a. The Circuit Court Could Not Have Sanctioned Covil Based on a Violation of
Judge Hill’s Order Because Covil Did Not Violate Judge Hill’s Order.

Respondents state that Coyil violated Judge Hill’s Order by failing to produce information
wfthin 60 days of ﬁling. [Resp’ts’ Brief 18.]. This matter was Brought before the Court on
January 24 bry wéy of Respondents’ Moti‘ons to Compel dated January 23. [See R. p. 444, lines
1-13].  As ﬁofeci above, howévér,_ this'motion sought only to compel .disclosure and not to hold
Covil in Violaﬁo‘n of a.p'rior orciér. “[R. pp 394, 400, and‘420]>. According to Respondents,
Justice Toal ruled that “pointing Plaintiffs to étac-ks of documents in an éfﬁce or warehouse did
not satisfy the burden of production.” [Resp’ts’ Br. 18]. Respondents conflate Justice Toal’s
comments towards co-defendant Aurora Pump with her respoﬁse to Covil’s assertion that further
production would be futile. '_[C‘.Qmp_ar_e R. p. 46.1,_1ines 7-11 with R: p. 510, lines 2-5 and p. 513,
line 12-p. 515, liﬁe 5]. At the January 24 heari,ng,.the co-defendant egplaihed tﬁat they had not -
produced any doc_uments because they cOuld' not convert their syst’emi of reels of film into a

transportable format. [R. p. 460, line 25-p. 461, line 6]. Justice Toal explained that



- “deliberately having'_a systenl« that makes it irnpossible,to éceess anything' you’ve stofed is not.
" going to cut it- with me.” [R. p. 461, line 7).

As for'Co\./il, the peality‘ of the hearing is that Covil explained to Justice Toal that they have
given these same doCuments'to Respondents’ counsel multiple times. [R. p.. 503, line 17-p. 505,
line 6]. The offer to"‘corne take a look"’ was tnade in an effort to assure Plaintiff sfcounsel that
nothing neW had changed since the last time they had produced the immense number of docnments.- _
[Id.]. Nonetheless, Justice Toal in'struct.ed Covil to 'turn. over the requested documents to
Respondents and Covil timely complied. [R. p. 510, lines 2-5; see also - also R. p. 1026].

b. Justice Toal’s Oral Rulmg was not a Final Order so as to Warrant Sanctions.

Covil could not. haVe violated Justice Toal’s Oral Ruling because J ustice Toal did not enter
a written order with the cletk of court until F ebr'uary 28.4 Respondents believe that Just.ice Toal’s
oral order 'becan1e binding immediately and therefore asserts it is the order Covil allegedly
violated. [Resp’ts’ Br. 18] South Carohna has long held that an order of the court ‘has no effect
until it is written and entered Case v. Case, 243 S.C. 447, 451, 134 S.E.2d 394 396 (1964). In
@, the court took the opportumty_ to note the conne_ct1on between the common practice of
proposed orders and why an olal. ruling is not l)inding The Case court explained:

In South Carohna as a general practice the Judge prepares his own Order or Decree

or he may direct the attorneys to prepare the Order or Decree for his approval. It

was said in Archer v. Long, 46 S.C. 292, 24 S.C..83: ‘Until the paper has been

delivered by the judge to the clerk of the court, to be filed by him as an order in the

case it is subject to the control of the judge, and may by him be withdrawn at any -

time before such delivery. In the case of Genobles v. West, 23 S.C. 160, the circuit

Judge well says: ‘A judgement is the final determination ot the right of the parties -
in an action. While the written instrument purporting to be the judgment in a

4 Al] three Orders are dated February 23, 2018 but none were ﬁled by the Clerk of Court’s Office until later. The
Sizemore Order was filed on February 28; the Falls Order was also time stamped as filed on February 28 but carries
an additional time stamp indicating it was refiled on March 2; and the Howe Order was filed on March 1.




cause remains in the possession of the judge who is to pronounce it, it is of no
effect and like a deed not delivered.

Case v. Case, 243 S.C. 447, 451 134 S.E.2d 394 396 (1964)

Respondents assert that the ruhng in Case only prov1des solutlon to conflicts between a

written order and an oral' order. [Resp ts Br.17 (citing Parag v. Baby Boy Loyln, 333 S.C. 221,
226, 508 S.E.2d 590» 592 (Ct. App. 1998)]. This assertion. misses the point of Parag which is
that a trial Judge may modify h1s or her order at any time unt11 it has been reduced to wrrtlng and

signed. 333 S.C. at 226, 508 S.C.2d at 592-93 (c1t1ng First Union National Bank of South

Carolina v. Hitman, Inc., 306 S.C. 327, 411 S.E.2d 681 (Ct.App.1991), affd, 308 S.C. 421, 418
S.E.2d 545 (1992) (no order is final nntil it is written and entered and the trial judge retains

discretion to change his mind and amend his oral ruhng accordlngly) First Unlon Natlonal Bank

of South Carohna V. Hltman Inc 308 S.C. 421, 418 S.E.2d 545 (1992) (a judge is not bound by
a prior oral ruling and may 1ssue a written order which conflicts with the prror oral ruling)). Itis
exactly because a judge reta'ins the .power to arnend his or ner oral ruling that the oral ruling cannot.
be binding. - | .

The South Carolina Rules. of Civil Procedure and common practice would change
drastically if oral rulings had immediate effect. For example, a judge would not retain the power
to amend or revoke his crder in the same manner that he or she presently enjoys. See e.g.. Bayne -
v. Bass, 302 S.C. 208, 209, 394 S.E.2d 726, 727 (Ct. App. .1 990)> (“Until the paper has been
delivered by the judge to the clerk of court, to be filed by him as an order in the case, it is subject |

to the control of the judge, and ‘may by him be withdrawn at any time before such delivery.”).



The time for filing a post-trial motions would beginthé moment the judge rules from the bench.
See e.g.. Rule 59(¢), SCRCP.

- Indeed, Justice Toal herself has_relied upoh »Casé in requiring a final written order. See

_Johnsbn v. South Carolina Dept. of Probation Parole, and Pafdon Services, 372 _S;C.' 279, 641

S.E.2d 895 (2007). In Johnson, Justice Toal, writing for the Supreme Court, affirmed the Court
of Appeals’ refusal to revi_e:w the erits of an action _Where the récord .i‘ncluding a”fuvvllvtra.n.script 0f !
the hearing before thé trial coﬁrt, inc‘luding-the‘trial couﬂ’é oral ruling buf did not contain a final,
written order. Id. at 284, 641 SE2d at 897 (“As both court riile and'this Court’s precedent
provide, a judgment is effective only when _reduéed to writing and entered into the record.”j. The
follo.wing yeaf, the Court of Appéals épplied Case ‘to ordefs-;)r} rﬁotions and specifically declir.ledl
to find that a trial judge’s pronéuncements from the bench should have -immediate, final, and

binding effect. Brailsford v. Brailsford, 380 S.C. 443, 669 S.E.2d 342 (Ct._ App..2008). ‘There,

the Court of Appéals held that even where a trial judge has orally recused himself he retained the
power to rule on a motion to reconsider where his oral grant of recusal was not reduced to writing -

and signed. Id. at 451-52, 669 S.E.2d at 346.

Announcement of judgment in open court merely constitutes “re_hdering” of judgment, not

entry of judgment. Kirby Building Systems v. McNiel, 327‘N.C..234; 239-40, 393 S.E.2d 827,
830 (1990), reh'g denied, 328 N.C. 275, 400 S.E.éd 453 (1991). “To r‘ender-judgmen_t means to
pronounce, state, declare, or announce judgment. Rendering judgment is not synonymoﬁs with.
entering . . . the judgment. Judgrﬁeﬁt'i‘s réndered when [the] decision ié officially announced,
4either orally in open court or b}% memorandum filed with [the] clerk.” 1d. (internal citations and
quotations omitted)..‘ Tlvle.vgeneral fulé is that a éourt speaks bnly through 1its written orders and
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not through its verbal decisions. 56 Am. Jur. 2d Motions. Rules, and Orders § 56 (2018). South

Carolina’s existing case law tends to support this view. See Corbin V. Kohler Co., 351 S.C. 613,

621,571 S.E.2d 92 97 (Ct App 2002) (“The final written order contams the b1nd1ng instructions
wh1ch are to be followed by the parties. ”)

In th1s case, Justlce Toal issued 1nstruct10ns from the bench on January 24. [R p. 5..10,
linee 2-5]. »In th‘ose 1ns'trucﬁons, Justice Toal 1ne1uded a request that Covil draft a proposed order
for her signatufe; '[E.‘]. Instead; .R.espOndentsA sent Justice Toal.avproposed order .Via electric ‘
mail. [R.p. 1026].‘ Not only is the act of submitting an unrequested proposed order a violation
of Justice Toal’s instructions, the content of the proposed vorder violated ner instructions. [1d.].
It was this very act that éfeated f_he eOnfusion that caused'almonth-l'ong delay in Justice Toal’s
rulings from the bench becoming a written and final order. | Therefore, any oral ruling made on
January 24 had no b_inding.effect until it was reduced to writing and entered by the clerk of court,
which occurred over a monfh later. |

c. Covil compl.ied‘vlvith Justice Toal’s Oral Ruling.

/\\ssuming Justice Toall’s Orall Ofdef made on J anuary 24, 2018, was binding, Covil
complied with that order. J ustice' Toal .made a ruling as to Covil on three matters: (1) to produce

| tne requested documents by January 26, 2018; (2) to produce Jim Cevil fof deposition under Rule
30(b)(6), SCRCP; and (3) counsel for appellant to draft ;[he proposed order. [R. p. 5‘1_0, lines 2-
8]. By mutual agreernent announced_to the Judge on t}.l'ereeord, the parties agreed to extend the
document production 'dead_line to January 29. [R. p. 513,'-~1ine 21-p. 5.14, line 18].. Covil

complied with the new deadline and submitted proposed orders on January 29;5, [R p. 1029].

5 Desplte Appellant s compliance w1th the deadline, Respondent emailed Justice Toal on Tuesday January 30
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Respondénfs Asubmitte‘(_i. prOpbsedv 'érdexs as-Wel} but'vd'id not -copy counsel for_Covil toitheir
proposal. In that email,' Réépondents candidly stated that th'eir‘ orders contained matfers “not
explicitly-addreséed at the hearing . ..~.” _i [R. p 1028]. Orce Covil became ‘awaré of this
| correspondence it responded and stated its objection. [R. pp. 1026-27]. Covil also noted that
Respondents thr.eateried. anothef deferidantwith moﬁ'ons_ for- sancf'ions, indic‘ating ah understandihg
that 'such‘a.m(:)tion is required. [Id.]. .

' Despité Covil’s cbmpliahce bwithv the ’produétioh deadline and Respondents’
noncompli'ance with-tﬁe fequirerrient that Covil draft the proposed' order, the bulk of Respondents’
argumentcente.rs on the,_kno;wledge of Appellaht’s 3(5(5)(6) witness. In its .brief, Respondents
assert fhat _vail faile‘d to C(;mply with Ruie 3.0(5-)(6) Bécause' it failed to tesfify aé to matters known
or reasonably available to the corporation. [Reép’ts’ Br. ‘at 14]. Rule 30(b)(6), SCRCP,
provides that a corﬁorété representative ‘fshall' testify as to matters known or r_easone;bly available
to the organizatién.”. Here, Covill’svwitne'ss acted és the partSI representative by.necessity. Jim
Covil is the only person known to anyone who could ably participate in the deposition. [R. p.
505, lines 16-25]. Sanctioris are apbroprizite under the“ru.le where the corporation intentionally
designates a witness who is not knowledgeable about the relevant facts. Rule 30(b)(6), w
Sanctions, éspecially supnh drastic ‘(V)II'IGS, afe_ not apprépriéte whenAthAe only witness available is
unable to remerﬁber events from decades ago. |

The underlying dispute that led to the ﬁearing as to 30(b)(6) depositions is that Respondents
sought to depose the same witness at multiple tirr\les about _24,000 documents cqnceming 75 job

sites across five decades. [Resp’ts’ Br. 8]. In a normal setting, this is a signiﬁcémt undertaking

stating that Appellant had yet to produce all of the documents. [1/30/18 Email and Attachments, R, ].
' - - ' 12 . ‘



for any witness; vhowever‘, as Covil ‘explarined to the court, the.only 'possible witness that could -
perform the duty of the deposition was ot privy to most matters sought in the notice. [R. p. 507,
lines 18-19]. Justlce Toal responded that she understood ‘that he may not know any of the
: .‘inforrnation Respondents, sought. [R.‘ p: 50‘7, line 20]. In orderlng Jimmy Cov1_1 to.a‘ppear for a-
,depo'sitio.n,' the -court 'stated,, ‘;;I: think it’s Very rearsonable ‘for you to say .. . '.. he doesn5t know
anythin’g o [R. p '508, lines 2'3]. - Based on the representations made to Justice Toal at the
hearing as to -the level of knowledge that Jim Covil or anyone else, would have regarding the
noticed information, it would have. been effective for Justice Toal to clearly outhne the

requiremernts being imposed upon Covil. See Welchel v. Boyter, 260 S.C. 418 421, 196 S.E.2d

496, 497 (1973) (“One rnay-not be convicted of contempt for Violating a court order which fails to

tell him in definite terms what he must do and the language of the commands must be clear and

certaln rather than 1mphed ) Bumell V. Burnell 359 S C. 361 366 597 S. E 2d.24,26 (Ct. App
2004). | o |
Nonetheless, Respondents submitted a proposed order and transcript casting Jim Covil’s
lack of knoWledge as a willful disobedience of the court. [R. p. 1065;].  This representat.ion was
made to Justice Toal despite Jim Covil making multiple‘ statements about his efforts to familiarize |
himself with the immense amount of information. | [R.p. 613; lines 7-9 (“I did search through the
file cabinets and look through them. | And I did'look I was gi‘ven so'me other documents also.”); R
p. 725, lines 6-7 “r ve.researched that one, and we found no 1nformat10n on that.”); R. p. 796,
| lines 11-12 (“We d1d various word searches but I don’t know if Bowater came up pertalmng to
that.”)]. |
Itis incorrect to say that Jim Covil did not try.  The reality. is that Respondents did not get
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the information they wanted despite knowing Jim Covii did not have that informat_ion. Everyone
in attendance at the January 2_4 hearing knew thathe would not. [R. 508, .lin'es 1;3]. Still,
Respondents seek.to set 'the standard for compliance.at producing ‘vdetailed records and reports
made frorn '24;000 _docurnents covering 7'5. job sites With every answer the»Respondent wants, all
the while knovrjng that Jim Covil had no personal knowledge of any of the matters and uvould only
have his father?s.1977: _dep'osition' as guidance. Any order from ‘J ustice Toal to that effect, made
from the bench or with the pen ‘effecti\‘/ely set Covil up to.fail‘. |

III.© The Clrcult Court erred in sanctlomng Covil because Cov1l was not afforded due
process.

Justice Toal’s Order rules upon matters which occurred after the January 24 hearing. If,
between J anuary 24 and February 16, Covil did anything alleged by Respondents to be a violation
of ansl discove_ry order, Ry'e'spondents should haveﬁled a motion with the court requesting a hearing
the matter. The drastic nature of the orderhheightens the need for fair opportunitp. Itis true a trial
judge may amend her ruling at'any tirne but a judge may not amend an order to rule upon matters

occurring after the hearlng that were never brought before the court. CltV of N. Myrtle Beach V.

Lewis-Davis, 360 S.C. 224, 230, 599 S E.2d 462 464 (Ct. App 2004) (“It is an error of law for a
‘court to decide a case on a ground not before it.”).

Recently, the Court of Appeals held that a dismissal of an action requires notice and

hearing. See Innovative Waste Mgmt. Inc. v. Crest Energy Partners_GP, LLC, 423S.C. 611,615,
815S.E.2d 780, 782 (Ct. App. 201 8), reh'g denied (July 18, 2018) (“The record discloses no action
of the court authorizrng the Form 4 di‘srnivssal, much lesls' after notice and hearing, as due process

required.”). Respondents assert that “Covil could and d1d appear at a 'hearing where Covil was

14



' Apermitvted extensive time to present its rationale for 'not complyin‘g.with the orde.rs .to produce
' reqﬁested documents | and a Rule 30-(b)(_-6), ‘SCRCP, witness.” [Resp’ts’ Br. 21]. This is
| | vmi'slead-ing. This réfers to'the J anﬁary- 24 hearing, at which point neither party had broached the
striking _df pléadings. ) ‘C‘oyivlv.could aﬁd 'd_id appear .a-t t.hev januar_y 24"hearing to respond to
Respondehté’ allegationé.’ It could ridt; howcil.ér, respond to as yethnmade requests. Assuming
-Covil viplatéd a_biﬁding .coﬁrtlo‘r_:der,_ it must be afforded notice of a request for relief so that it may
respond. Indeed; one sgntencé ina probos_ed order submitted to the céurt via email is .no't.due
process. |

IVv. Justice Toal abused her discretion in imposing such harsh sanctions where less severe
alternatives existed warranting reversal.

Even if it was totally proper to sanction Covil, despite all of the above, the sanction chosen
by Justice Toal is an abuse of discretipn. - “In determining the appropriateness of a sanction, the -
court should consider such factors as the precise nature of the discovery and the discovery posture

of the case, willfulness, and degree of pfejudice. Griffin Grading & Clearing, Inc. v. Tire Serv.

- Equipment Mfg. Co.. Inc,, 334 S.C. 193, 199, 511 S.E.2d 716, 719 (Ct. App. 1999). The

imposition of sanction that results. in default or dismissal is “harsh medicine that should be

administered lightly.” Karppi v. Greenville Térrazzo Co., Inc. 327 S.C. 538', 542, 489 S.E.2d

679, 681 (Ct. App. 1997). “Before invoking this severe remedy, the trial court must determine

- that there is some element of bad_ faitﬁ, willfu1ﬁ¢ss, or gross indiffer_énée to the »right.s of other |
~ litigants.” " Id. . In her '(jrdér,‘ J usﬁcc Toal merely stated the standérd_ for qc')nsidgri'ngbltﬁése factors

but did not actualiy inciude ahy evidence fhé;t they wére ever actuélly cohsidered.

- Additionally, the trial court must not go beyond the necessities of the situation to foreclose
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a decisron on the merits of a e'ase. m, 327 SC et 547, 489 S.E.2d at 684 (Anderson, J.,
concurring). In Judge Anderson’s concr;rrehce in _Kgpp_i, he examined the myriad' examples of
alternative and less herrsh‘ sanctions available to the trial court. 'There; he outlined four cases
wher’evarl appellate ‘court has expressly rebuked severe sanctions when altematrve remedies are
available. 1. at 548-50; 489 $.C.2d at 685-86. |

In one medlcal malpractlce case Orlando V. Bovd 320 S.C. 509, 466 S E.2d 353 (1996),

~ the plalntrffs failed to abide by a scheduhng order for therr expert w1tness deposition. Our
Supreme Court found that -the trial judge abused his dlscretlon when he ruled that the plaintiffs

could not use that particular doctor as their expert at trial and denied the request to name and

depose another expert. h{ another, Ball v. Canadian American Express Co., 314 S.C. 272, 442
' S.E.Za 620 (Ctb. App. '1994);. the,Court of Apﬁeals found a finding of contempt appropriate where
counsel for the defendanr “freely admitted his clients had refused to eorrqply with discovery orders
before a certain take and had still not c'omplied with certain discovery requests by the tirne of trial.”
In a third, Downey, 294 S.C. 42, 362 S.E.2d 317, the Court of Appeals found a $50 ﬁne to be too
lenient a Sanc‘tion for é'part}r’s failure to answer interrogatories or attend a deposition; nevertheless,
the Court of Appe’ais ekpressly refused to exclude a witness at ‘trle new trial and stated that
“exclusion of a Jwitness is a sanetien‘which should never lightly be invoked.” Finally, Judge
Anderson noted that the Fourth Circuit has examined Rule 37-(b) of the Federal Rules of Civil

Procedure to provide a ‘more narrow’ range of discretion when the court imposes sanctions that

result in default. Wilson v. Volkswa,qen of Am., 561 F.2d 494, 503 (4th Cir. 1977), cert. denied,
434 U.S. 1020, 98 S.Ct. 744, 54 L.Ed:2d 768 (1978).

Inacase strikingfy similar to the one at issue, the District Court for the District of Maryland
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recognized that the state of the business for whom the corporate representative shall testify is an

important factor to con51der and where that business is no longer active leniency should be given

to the 30(b)(6) deponent See Weintraub v, Mental Heéalth Authoritv of St. Mary’s, Inc., 2010
"WL 347882 (D -Md. 2010) - | ”
_ In Weintraub, the defendant sought a protective order from the court after being served a
Rule 30(b)(6), ljﬁ,'-notice. : _The defendant argued that it isessentia‘lly a defunct cOrporation
without empl'oyeeshor authorized -representatives. Id., at *1. The defendant confirmed that a
former corporate director could be found but stated that “he or she would have no information
about the topics upon which Plaintiff Wishes to examine the corporation.” Id. The court ordered
the defendant to non'etheless designate an individnal for testimony and comply with the plaintiff’s
request', After the de.fendantdesigna_ted a forrner employee who was neither knowledgeable nor
.pr'epared for the dep_osition, the plaintiff filed 'rnotio‘n to show canse and motion to compel. Id.
The court granted the motion and sanctioned the defendant five hundred dollars, noting that the
chosen witness was a “poor choice.” Id. The court conceded that the defendant’s poor choice
was a product be.yond the control of the parties. In explaining the sanction of rive hundred dollars,
the court stated: | ‘.
Considering also that [defendant] had dismissed its workforce and was in ‘the
process of winding down its business at the time the deposition was taken, a
measure of lenity is called for. While the court by no means excuses [defendant’s] .
noncompliance these. circumstances- likely presented 51gn1ﬁcant challenges to
| preparing the corporate de51gnee for. deposmon ' :
Id. Of course, even Weintraub.can be distinguished from the case at bar because: (1) the
.court entered a written order; (2) the plaintiff in Weintraub actually filed a motion -to.show

cause after the defendant failed to comply with the order§ and (3) the business was still in
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the process of winding down and could locaie former emplc’)yees with personal knowledge.
Unlike Weintraub, the Court had not yet entered an order in this cas_é, Respondents vfailed’
to make any appropriate motion, and Covil has been out of business since 1991. These
differences exemplify the need for lenity noted by the Weaintrab court_.

In another case coricerﬁing the 30(b)(6) deponent of a defunct bﬁsiness, the District
4 Cdurt.for the Distriét of Ma'sséchusbet‘t'sv stated:
In this case, becaﬁse‘.‘[the' defé'ndaﬁt] is defunct, there are few Witriessés available to
testify on behalf of the company. However, if, after reviewing all information
known or reasonably available to the company, the [30(b)(6) deponents] still would
not be able to testify as to some of the 30(b)(6) topics and there were no other
available witnesses who could do so, [the defendant] should have so informed [the

- plaintiffs] well in advance of the scheduled depositions.

Calzaturficio S.C.A.R.P.A. s:p.a. v. Fabiano Shoe Co., 201 F.R.D. 33, 38 (D. Mass. 2001).

In Calzaturficio, the court found the appropriate sanction to be effectiyely hitting the reset
button, requiring the pléintiffs reiséue notices to the defendants and requiring the
_defendahts to review all of the available documents and notify the plaintiffs well in advance
" of thé déposition of any ,t‘op'ics‘ ‘where.the witness nor anyone else c_ould respond. Id.
| | _ ‘COllcll.lSi.OH
For the fbregoing reasons., Covil respectfully lrequests fhat fhis Court reverse the
trial courf, order that the Subject Orders be vacated, and reménd thesé actions for further

proceedings consistent with this Court’s rulings.
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* CaseNo. 2018-000385 App@als

Tlmothy W. Howe, Individually and as Personal Representative of the Estate of Wayne Erwin
Howe, Deceased and Jeanette Howe . . . .. ... ... ... ...
: Respondents,

V.

Air & Liquid Systems Corp., Individually and as successor-in-interest to Buffalo Pumps, Inc.;
Airco, Inc.; Airgas USA, LLC f/k/a National Welding Supply, Inc.; Albany International Corp;
Asten-Johnson, Inc.; Aurora Pump Company; A.W. Chesterton Company; Beloit Corporation;
Black Clawson Converting Machinery, LLC; Individually and as a subsidiary of Davis-Standard
LLC; CBS Corporation, A Delaware corporation f/k/a Viacom, Inc., Successor by merger to CBS
Corporation,  Pennsylvania Corporation, f/k/a Westinghouse Electrlc Corporation; CGR
Products, Inc., f/k/a Carolina Gasket and Rubber company; CAN Holdings, Inc. f/k/a Hoechst
Celanese Corporation (sued individually and as successor in interest to Fiber industries, Inc.);
Cleaver-Brooks, Inc.; Covil Corporation’ Crane Co.; Crown Cork & Seal Company, Inc.; Daniel
International Corporation; Davis-Standard Corporation, LLC; Dezurik, Inc d/b/a Dezurik-APCO
Williamette Eagle, Inc.; Fisher-Klosterman, Inc., as successor-in-interest to Buell Engineering
Co.; Flowserve Corporation, Individually and as successor-in-interest to Durco Pumps; Fluor
Daniel Services Corporation; Foster Wheeler Energy Corporation; General Electric Company; The
Gorman-Rupp Company; Goulds Pumps, Incorporated; Ingersoll-Rand Company; Linde, LLC
f/k/a The Boc Group, Inc., f/k/a Airco, Inc.; Marsulex Environmental Technologies Corporation,
1nd1v1dua11y and as successor-in-interest to Buell Engineering Co.; Metropolitan Life Insurance
Company, A wholly-owned sub31d1ary of Metlife, Inc.; Pe_erless Pump. Company; Presnell
Insulation, Inc.; Riley Power, Inc., Individually and as successor-in-interest to Babcock Borsig
Power, Inc. and Riley Stoker Corporation, Individually and as successor-in-interest to D.B. Riley;
SCAPA Waycross, Inc.; Sepco Corporation; SPX Cooling Technologies, Inc, f/k/a Marley
Cooling Technologies, Inc. f/k/a The Marley Cooling Tower Co.,; Sterling Fluid Systems (USA)
LLC; Trane U.S., Inc. f/k/a American Standard, Inc. f/k/a American & Standard Manufacturing
Company; Union Carbide Corporation; Uniroyal, Inc. f/k/a United States Rubber Company, Inc.;

United Conveyor Corporation; Velan Valve Corp; Viking Pump, Inc.; Warren Pumps LLC; Yuba



Heat Transfer Corporation; Zurn Industries, . . . .. ......... P
Defendants

Of Which Covil Corporation is the Appellant.
AND

Roxanne Falls Ind1v1dually and as Personal Representatlve of the Estate of Charlotte Gaye Smith,
PP EEEE I T e ' Respondents

CBS Corporation, A Delaware -Corporation f/k/a Viacom, -Inc., successor by merger to CBS
Corporation,” A Pennsylvania Corporation f/k/a Westmghouse Electric Corporation; CAN
Holdings, Inc..f/k/a Hoechst Celanese Corporation, sued 1nd1v1dually and as a successor-in-interest
- to Fiber Industries, Inc.; Cleaver-Brooks, Inc.; Covil Corporat1on Daniel International
Corporation; Fluor Daniel, Inc f/k/a Daniel Construction Company, Inc.; Fluor Daniel Services
Corporation; Foster Wheeler Energy Corporation; General Electric Company, MP Supply, Inc.
f/k/a Mill-Power Supply Co. and Mill power Supply Company; Resolute FP US, Inc., Union
- Carbide Corporation; United States Fidelity Guaranty Company; Uniroyal, Inc. f/k/a United States
Rubber Company, Inc. and United Conveyor Corporation.. . ............. P Defendants

of whlch Covil Corporation is the Appellant.
AND

James Coleman S1zemore as Personal Representative of the Estate of James Calvin Sizemore,
. Descendant, Respondent.

V.

Bowater Paper Mill; E.I. Du Pont De Nemours and Company; Foster Wheeler Energy Corporation;
Daniel International Corporation f/k/a Daniel Construction Company, Inc.; Resolute FP US Inc
f/k/a Bowater Incorporated; CBS Corporation, a Delaware corporation f/k/a Viacom, Inc.
successor-by-merger to CBS Corporation, A Pennsylvania Corporation f/k/a Westinghouse
Electric Corporation; Cleaver-Brooks, Inc. f/k/a Aqua-Chem, Inc. d/b/a Cleaver-Brooks Division;
Covil Corporation; Fluor Constructors International f/k/a Fluor Corporation; Fluor Constructors
International, Inc.; Fluor Daniel Services Corporation; Fluor Enterprises, Inc.; General Electric
Company d/b/a Rayloc ak/a NAPA; Georgia-Pacific Consumer Products LP; Honeywell
International, Inc. f/k/a Allied-Products Liability Signal, Inc., sued as successor-in-interest to
Bendix Corporation; SCANA Corporation d/b/a South Carol1na Electrlc & QGas; R1ley power, Inc.
f/k/a Riley StokKer Corporat1on and D.B. Riley, Inc. :

AND

Waste Management of South Carolina, Inc., as successor by merger to USA Waste of South



Carolina, Inc., successor by merger to Chambers Medlcal Technologies, Inc.,. . . .Defendants

Of which Cov11 Corporatlon is thé Appellant.
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