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ISSUE PRESENTED

The P.C.R Judge erred in denying Petitioner’s claim that counsel
failed to suppress the blood alcohol content by not conducting an adequate
investigation concerning the policies, procedures, regulations, and
requirements of South Carolina code 1976 Section 17-13-140 concerning the
search warrant and return for Petitioner’s blood. Because the return for the.
warrant ordering Petitioner to submit one vial of blood was defective and the
chain of custody was not valid because the signature of the Magistrate Judge

and the officer executing the warrant was not present on the return.



STATEMENT

Pe'[.itiqn¢r Craig A Livingston pled guilty to two counts of felony DUI resulting in death
during the April 2(?16 term of the Horry County General Sessions Couﬁ before Judgé Steven H.
John and was sentenced to two concurrent twenty-year prison terms. App. 1-29. Petitioner did
not appeal his guilty pleas or sentences. Johnny Gardner represented petitioner at f_he plea
proceeding and Assistant Solicitor George H. DeBusk appeared on behalf of the state.

On July 12, 2016, petitioner filed a PCR application with ’;he Horry County Office of the
Clerk of Court. App. 31-38. The respondent filed a return dated March 20, 2017, requesting that
a heéring be held in response to petitioner’s PCR action. App. 39-42.

A PCR hearing wé_s convened on November 29, 2017, at the Horry County Courthouse
before Judge William H. Seals. App. 44-84. Petitioner was present. at the PCR hearing and
represented by Steven W. Fowler, and Assistant Attorney General J oh_nny E. James appeared on
behalf of the state. |

On Maréh 6, 2018, Judge Seals issued an Order of Dismissal therein denying petitioner’s
éllegations of ineffective assistance of counsel in the case. Apb. 86-94.

Petitioner appealed Judge Seals’ Order of Dismissal. This petition follows.
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SCCA 513
(3-1978)

STATE OF SOUTH CAROLINA

County of Horry

SFARCH WARRANT

Date: December 22, 2014

Officer: Cpl. Michael ITodge
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STATE OF SOUTH CARQLINA ) Form Approved by
) SEARCH WARRANT SC Attornev General
COUNTY OF Horry ) Section ;9-13-160
) March 15. 1978

TO ANY BONDED LAW ENFORCEMENT OFFICER OF THIS STATE OR COUNTY OR OF THE
-MUNICIPALITY OF: Horry

1t appearing from the attached affidavit that there are reasonable grounds 1o beljeve that certain property
subject to seizure under provisions of Section 17-13-140, 1976 Code of L.aws of South Caroling, as amended, is

located on the following premises:

DESCRIPTION OF PREMISES (PERSON OR THING) TO BE SEARCHED

One Craig Austin Livingston

Now: therefore, you are hereby authorized to search the subject premises for the property described below and
to seize such property if found:

DESCRIPTION OF PROPERTY
[/
The State is requiring one Craig Austin Livingston to submit“one'vial of blood
This Search Warrant shall not be valid for more than ten days from the date of issuance.

W A written inventory of all property seized pursuant to this Search Warrant shall be made to any county
Magistrate within ten days from the date of this warrant, such inventory to be signed by the officer executing

& . . . .
this warrant, and a copy of such inventory shall be furnished to the person whose premises are searched if

demand for such copy is made.

A copy of this Search Warrant shall be delivered to the person in charge of the premises searched at the time of
such scarch if practicable, and, if not, to such person as soon thereafter as is practicable; in the event the identity

of the person in charge is not known or if such person cannot be found after reasonable diligence in attempting

to locate the person, a copy shall be attached to a prominent pw pre7L

Horry, South Carolina

Signature of Judge

Dated: December 22, 20_14

SCCA 513
(3-1978)
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STATE OF SOUTH CAROLINA )

) AFFIDAVIT
COUNTY OF Horry ) »

Personally appeared before me, one Cpl. Michael Hodge, who being duly sworn, says that
there is probable cause to believe that certain property subject to seizure under provisions of S.C. Code

Ann. § 17-13-140, as amended, is located on the following premises in this County:
DESCRIPTION OF PROPERTY SOUGHT

Blood from one Craig Austin Livinston who currently resides at 888 Bennett Loop Road in Loris

DESCRIPTION OF PREMISES (PI:RSON OR THING)
TO BE SEARCHED

Craig Austin Livingston DOB 06-19-1982 of 888 Bennent Loop Road in Loris

~ REASON FOR AFFIANT'S BELIEF THAT THE
PROPERTY SOUGHT IS ON THE SUBJECT PREMISES.

That on December 22, 2014 on Secondary Rd. 31 in the Daisy area of Loris. one Craig Austin
Livingston was involved in a head on collision which caused great bodily injury to other parties
involved. This collision occurred while Mr Livingston was under the influence PREJVDCE

Swormn to and Subscribed befoe me )

‘Signature of Judge ]\fﬁam
o f \ ) Address 341 ‘East Palmetto St, Florence, SC
/Cide M ) Phone 843-661-4820
RETURN
I received the attached Search Warrant on . and have executed it as follows:
On .20 at _ o'clock a.m. s p.m.. [ searched (the person vehicle)

described in the warrant and (the premises)

[ left a copy of the warrant with

SCCA 513
(3-1978)

3c | ‘



Name of person searched or "at the place of search” with.

Together with a receipt for the items seized, if requested.

The following is an inventory of property taken pursuant to the warrant:

This inventory was made in the presence of

And

I swear that the inventory 1s a true and detailed account of all the property taken by me on the

warrant.

Swom to and Subscribed before me
this » day of

20

- Signature of Judge

SCCA 513
(3-1978)

3d
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(Signature of Officer Executing Warrant)



EXHIBIT B

CHAIN OF CUSTODY
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' \ PRIG A AW Ve o LR
South Carolina Depfirtment of Public Safety Chain Of Custody & Evidence Destruction '

Case Number Evidence Type Blood Date Impounded 12-23-2014 -

14FL147728HP26 | 20191123 é
DHighway Patro] | (JTransport Police - | [[JBureau of Protective Service | [)Other .
Status Check One Only ‘ - ‘ ' ]

= General Session Evidence [ Magistrate Evidence [ ] Found [] Recovered [] Safe Keeping [] Other

I hereby acknowledge that the listed items represent monies/ ‘property taken from my possession and that I have received 2
copy of this report. Signature

%7 Court Date: Pending .| Summons /Warrant Number: H113753, Pending

Officer: Tarte, M. S. _ Date of Incident: 12- | Time of Incident:
' 22-2014 2015
| Subject/ Violator’s Name: Livingston, Craig Austin Phone Number :( )
4 Violator's Address: 888 Bennett Loop License Number (Tag /State ) KMI698 - SC
Lons, SC 29526 .
1 ltem # Quantity “Description ( include make, Model und serial Numbers if applicable) Field weight NCIC
: - Yes No

11 2 Evidence Box containing 2 tubes of blood

DISPOSITION OF ITEM (S) ABOVE: (The item(§) above have been received in s»ubstantiallv the same‘condition as when seized.)
From To ) Location Reason for Movement Date

% Refrigerator Conway Office Temp Storage 12-23-2014

CQC&u:e;/- Ay ” “ Lajq Th 12-23-14 :
ég(doé(/j/t\zﬁ-ﬂaw /// “ " Troncter w CEF |11-251¢
A .NTD\\@ED e Loe-iN /333 4V,

~ _SHEE CELE | Tomp SHnmge | (233 1Y
o CEF rorg T S0’ |12.25-1Y

"Por cwmn (5= Sleo turttes | 12:25-14
We have further inspected such Conveyanckas (onditi id contents, including glove compartment, trunk, or any other applicable storage areas and !
do certify that all contents and condition of‘uc‘ conveyance, except coiitraband items , if any have been satisfactorily accounted for to me/us with this -
conveyance, or that such items have been dispesed of in accordance with my/our instructions, except:(J no exceptions, have recipient write “None” in ink,
in his/her handwriting)

1t is my/our full understanding that this conveyance and it's contents, except contramnd items, if any , are being rerumed to me/us by the South Carolina Department of

Public Safety because such police agency has rio interest in proceeding legally to have the conveyance declaren farfain a=d st-=* = js in no degree an implication or
admission that its seizure was unlawful. With the forgoing clearly =" . nts
from: on the day -
L
i ivi ivi YR AL L
Signature (Individual Receiving Property) Isuugg 4 Rece ived (12/29/2@14)

iohuay Patrol Troop
_g'ggr-,c‘;*g.seym 14FL147728HP26 .

Signature (Individual Returning Property)

ggﬁiiﬁon qf the abpve cases was d . Casc# 14FL147728HP26
This is to certify that I, - SCDPS EV[DEN CE .lescribed evidence on
: (Person destr: Jtem #1 I Record TARTE (Date)
at Name: LIVINGSTON. CRATR AUSTIN
e awsrores | TN |~ cvns
, Person destrwgpce
DPS-LE-008 Rev 9/ 2009 ' - /f;,-lv J-( /

4a A - —-
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/\ iDYARN '\ MINL T

JANRIWIWIMINERE

TE P.C.R. {0DGE FRBED 1l DENYIG.

PErimioNERS CLpim) THAT (ooNSEL HSL/LLTD o .
SUPPRESS THE BLoeD ALLold oNT |

NOT™ CoNDUCTING. AN ADEAVATE JNVE 57154‘[@&

CoNCERNING, THE Policics % CEDURES

RECULATIONA , AND TAERMREMENTS OF Snsth

CAPOLINA CoDE /978 8 17-13-/40D ConNCERNING. THE

SEARCH WABBANT. AND BETURN ER PETITIONER'S, .

BLOOD. BECAUSE  THE PETURN FoR THe WARRANT . .

(JADERWG PETUTIONER. 76 SOPMNT N VAL AF

ALOTD WAS DEFECTIVE AND THE Cn] aF. /’usZD__Di

WAS NoT vaLiD PECASE. THE  RiCNATURE OF

THE NMIAGISTRATE JODEE _AND THE DFFICER

|EXECUTING THE \WARBANT \WaS NoT RESENT

LON //%F RETLIRN .

THE_IADICTMENT CHARGED T FETITIONR

[DID_IN._ HoRRY Coun™ onl oR. ABpor DECEMRER. A2,
LRo1d_DRIVE A MoToR. VEH I1CLE wWitile UNDER  Tr=

LINFLLIENCE o ALCOHOL , DRVGS, R A CortBihzion
\OF RoTi,_AND DD AN ACT FERBIDDEN BY LAW D/t

NECGLECTED A _DOTY mPOSED BY LA/ N 7He DRVING

OF_7HE VeHiclE, whi/c// ACT R NEGLECT %}0»///¢7¢=7*‘*/




CM_ED_ZT]&EMDEAIH_D_E_M_.LLE,&,727/\/)/\/7 Y WADDELL

AND_CHRISToPHER _Lee _WADDELL, 7o wirs WHILE

INFLUENCE OF ALCOHOL DD CROSS THE CENTER.

LiNE_ON_SECONDARY. 3| AND STRIKE. A _A003 Jeer,
OCCORIED BY THE VICTIMS, HEAD O, IN

VICLATION _0F SECTION. Sle = 5= 2945 (A)(@2))...
APP. 9o ; APP. 9%. -

DuBING_THE_P.C.R. HEARNG | HET1TIONER

ESTIFIED In EFFECT 74T THE_WARBANT STHTED. FoR

ONE_ULAL _oF RleoD BuT THE LAW ENFORCEMENT

OFFICER _TolD _THE NURSE. AT THE HoSPiThh_ 75

TAKE_TWo @)_TUBRES_oF BloSDa

.ﬁé?ﬁ*f)f/_,f[_:/_'&)g. ,m-_#-',._-__ N

| EXECUTED.(APR. 53, 8= 9). PETITIONER _ALSD

| STATED _THAT CounsEL DiDN'T_TAKE MsTICE o

| "THE WHRRAN T NOR_7HE AETURN, Me?_DiD HE TRY

| % suPmRESS T (APP.53, /=25 .54, /-2)._

TR CoONSE L TESTIFED AT THE HC.R.

5,4«::/4_61/51_6 THAT_HE DD NOT NOTICE ANYTHING MiSSING

| :PRgv_iD_EDJ_(AEBJng,__/5_;1_2/)3__&515'_2_&}%/.3LT Y
| AANT _AND RETIIAN.




e A'S‘LEDM%QQLTHE—WH%%ﬁ/y:/:&/_\/b__;mgjmm o

TT \WAS DeNE WITHIN_THE_APPROPRIATE _TiME_AND

THE_CtMin_of COSTORN. _LookeD FiNE AND HE DD

NoT_SEE_ANNTHNG WRONG WITH 1T (APP. (o, /5-25 5
puta, /= /D). SEE 2 EXHBIT A A B — TRemunn

AND CHAIN OF CoSTODY.  \WHEN _ASKED _ABouT

CooNsEL_STATED N2, We DIDNTe T THoOGAT 1T

WoulD NoT_ HAVE ANY _MERIT: T DIDN'T _SEE ANY
PossiBLE WAY _oF /7_'._{47’/? o, R3=25 ; P77/ —8;),, o

SEEL EARBIT A — WARRANT AND RETUBN.  TA
TERMS _OF _INVESTIGATING. THE (i o Cusmedy,

CounlSEL __STATED ALl T DiD WAS REPD \WHAT THE

1Yo INGQUIRE_AS 70 WHAT PERSON WAS_RESPON S/RLE

| AEPORT _SaD. (APP. 73, /3 =/3). WHEN ASEED DD,

{FoR THe Cidain_oF CasTeDY, Coonsel STATED

INO- (APP. 78, 19 -R)= SEE = Citann] oF CosiobdY —
BT . S

P S PR A

TRE PCA. \oDee_Foond No DEFICIENCY._op

L CoUNSEL'S REHALE WITH RESPECT 76 SUPPRESS. THE

L\WABPANT AND RETURN _FoR BLEED AL Lol ConlnTs

AnD DENIED P C.R. BELIEF, APP. 9/-92




 PeTITIoNER_ WS, COERCED INTD PLu\D &

GUILTY RELIEVING THAT He HAD No oTHER.

CHotE RBECAUSE_HE HAD No DEFENSE. /%\/JE VER,

A CPIMINAL DEFENSE _ATTORNEN. A4S THE DuTy

TOo _CoNDUCT A PREASONARLE  INUESTIGATION To

DISCOVER ALl _PEASONARLY AVAILARLE

EVIDENCE_TENDING 7o %’bu/ A’A-/ #ccﬂ/%z/mwc

YA /‘ﬁc/«/\)/é/iL__Z’ﬂ_%_ . .~_53 com St _2d %’4

(2005). AlTHoucH, THe DEFENDANT 43S 4 PrehT

o BEMIAIN. DUENT, READ NoT GULTY, AND Put

THE_STATE._ 75 _1TS_BURDEN._OF PROOF. SHEE.®

STATE. /. JoHNSoN, 293 3.C. 321, 3Wd SE.2d 317

N997),_Crme 75 DOYLE Y. OHIO, 426 0.5 (oD

(1976) AnD_GRIEEIN M. CALIECRNIA, 380 (1.5, (0dT

(99,7 PRoSEC uTion MusT DR EVERY

| ELEMENT oF THE OFFENSE _CHABGED BEYOND A -

{REASONABLE DOUBT. MLQ%L)L_ML,QM_&

VYY3 0.5, 207 (1979

UNDER_8.C. CodE Annl. 8 56-5- 3945, DA,

VREQUIRES TRAT THE ACToR._DRIVE_A VEHICLE UMDER

THE TANFLUENCE OF ALCoHDL o THRVES, AND 7HAT

| THE_#c7oR_DOES. Ar_ACT _FORPIDDEN BY (AW 6R.

NEGLECTS A DuTY IMPOSED BY. LA, AND. THAT

ACT OR _NEGLECT FROXIMATELY CAUSES GPEAT TRODILY




_|Linduay_oR DeaTH. TAUS, 1T wWiAS THe RuBDeN |
of_THe PRoSECOTION 76 RoVE_THAT THE 731020

ALCOHoL _CoNTENT WAS_QUER_THE LEGAL LimiT
ot 0.0%.

Coonsel’s UNPROFFESSIoNAL ERROR 76

CorDLCT _AN_ADEGUATE. |NVESTIGATIONS, AND

REQUIREMENTS of ﬂooTH CarolirA CoDE_[976 !

8 1713~ 4D ConCeRMING THE SEARCH \WARBANT

MO ReTorn ok PETITIONER'S BLODD ) 7858/61)/

F1E A MoTion. o SUPPRESS_ (oL ATED PENITINERS

ACHT o EFEECTIVE ASSISTANCE _OF CouNsEL.

RECAUSE _THE WARRANT _LinnTs. THe IMTRUSION oN

PRIVACY BY_SPECIEYING THE SCOPE_OF THe SEcH,

THAT 15, _THE ARBA_THAT CAN BE SEARCHED AND

THE 1TEMS. TIAT AN BE S006 4T, SEE S THIAC

V., NerTH DAKROTA., (3l 3. Ct RleD AW Lo Ld. Ad_56D

@o}é)_ScAzchES_AN)_SE 1Z.URES_[iol. CLEARLY THE

\NARRANT ORDERING PETITIONER 7o SuBtuT_one() VILE of

PlooD AND TNE STATE SUBMITTED_ TWo (@) T0RES_OF Blod

ACCORDING_ T2 THE. CHAN_oE CuSTEDN_AND,_THE_STATE. AL FLED

To LisT. THE 175 SE12 €D ALONG WITH_THE_MAGISTRATE.

SUDGE AND_THE_OFFICER _FXECOTING THE WARRANT. SiCNATORE.

WiTHhal_THE_Ten (9). DAY PeRicD PRESCRIRE. BY kAW SEE=_STATE

Vo Reema, 319 9.C. 10, 459 S.E.2d 36T (zqqs)

q




(a95) ALSD, STATE V. Comns, 310, 5:C. 54, 436

5.E.2d 324 (1992)._AND. STATE V. WEAVER,, 3l

S.C. 73 DR S.E.8d 7l (2004)... " WHEN_EUDENCE

OF DEFECTS. WAS READILY. AVMLARLE .Y SEE S

BRuZZAND v. STATE, 45 3.C, 5’70,__'755_51: Rd

350 (o’lo ).,

HaD Counstl ConDucTED AN ADERUATE

INVESTLGATION._CoNCERNING. THE WARBANT AND R ETAN

MD_FILED A MoTioN 7o SUPPRESS THECAUSE _OF .

DEFECTS.: CounlSEL. CoulD HAVE RARCIN A BETER

DEAL WITH THE STATE _WHERE PETIZIONER_MAY HAKE

P_L;EAD_,GQ_LL_T_\/_,E;//_\LMQLM/\/7243)/ MANSEAUGHTER o

LR INSISTED. ON_GoNG_76 TRIAL « WITH _THAT StD,

Counsel's INEFFECTIVENESS CREATED A

_?MTFZ)RM ok ?BESUDIQ;_AC;A/ \(ST 73’57’7' 0/\/(:7 S

Ma&@.@& . LL@@,AL@U NSEL'S £] ?ﬁo’% ’).g?axugp

TPENTIONER o8 CRTICAL INFORMATION BELEVANT

| To AN ACCURATE ASSESSMENT OF PETITIONER 'S

| GULT oR_INNDCENCE o THEREFRE _ Cuil7Y PLEA

DY PETITIONER \WAS NoT VOLUNTARLLY _AND

UNTELLIGEMTLY MADE . SEES BOYKIN v, ALARAMA

295 (3. 2069.(0%). Coonsel 'S DEFICIENT

|IPERECAMANCE N HS. BEPRESENTATION oF PETZionR

IN THIS CASE AS CuttinED ABDVE VIOLATED

10




W PETITIONER'S RieidT_To EFFECTIVE AS31STANCE

OF LEGAL CooNSEL_IN_A_CRIMINAL CASE.AS

GUARAN TEED UNDEA_THE SixTH AMENDMENT

TO _THE UNITED _STATES _CONSITITUTION. SEES

Hibl v LocKHART, 484 U.5. 54 (995).

ATA

\
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A
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BASED ON THE. EDREGOING ABRGUMENT,

PETITIONER REQUESTS THAT THIS_C DURT.

GGRANT_THRE PETITION_AND ALLOWL A _FULL

BRIEEING_ON_THE ARDVE = BRAISED ISSUE.

CA.

Pao SE

mmc, A. waesro;u 304858

KL

434y B’ROAB ?\v R Rd

CoLumBia,..C. R0

THiS_20™ DAY_OF DECEMBER,,. Q018




