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STATEMENT OF ISSUE ON APPEAL

1) DID THE OFFICE 'OF MOTOR VEHICLE HEARINGS HAVE
JURISDICTION OVER A CONTESTED CASE HEARING FOR AN
IMPLIED CONSENT VIOLATION THAT OCCURRED ON JULY 1, 2017
AND THE NOTICE OF SUSPENSION WAS SERVED ON RESPONDENT
ON JULY 1, 2017, BUT THE REQUEST FOR THE CONTESTED CASE
HEARING WAS NOT FILED UNTIL NOVEMBER 9, 20177 :

STATEMENT OF THE CASE

- This matter comes before the South Carolina Court of Appeals pursuant to the
appeal of the South Carolina Department of Motor Vehicles (hereinafter, “SCDMV™),
which seeks review of the Office of Motor Vehicle Hearings’ (hereinafter, “OMVH”)
Order Denying Petitioner’s Motzon to Dzsmlss dated December 13, 2017, Order of
Dzsmzssal dated February 7, 2018, and Order Denyzng Pentzoner SCDMYV’s Motion for
Reconsideration dated March 1, 2018 and the Administrative Law Court’s (hereinafter,
- “ALC”) Order filed November 6, 2018 and Order Denj{ing Appellant’s Motion for
Reconsideration filed November 28, 2018, which together acted to rescind Eespondent’s
impiied consent suspension. _ALC Order ﬁ!ed November 6, 2018, ALC Order Denying
Appellant’s Motion for Réconsideration frled November 28? 2018, ALC Record on
Appeal at p. 54-57, and 21-26. In the instant appeal, SCDMYV seeks to have these orders
reversed and the Re_spondent’s implied consent suspension sustaine'd. _

The Respondent was arrested on July 1, 2017 for driving under the inﬂuenee and
was asked to submit to a breath, bloodv or urine rest pursuant to S.C. Code §56-5-2950
ALC Record on Appeal p. 67. Respondent refused to submit to the requested test and was
1ssued an MV-65 Notice of Suspens10n by Deputy Chad Johnson of the Berkeley County

* Sheriff’s Office on July 1,2017. Id Respondent received a copy of this MV-65 Notice of

Suspension on July 1, 2017 as evidenced by her signafure on the MV-65 Notice of



Suspension and as evidenced by the fact thet Reepondent’s request for-a contested case
hearing before the OMVH was made using this MV-65 Notice of Suspension. /d. .Tne
MV-65" Notice of Suspenoion issued to Res_pondent by Deputy Joh.nson' explicitly
informed Respondent that if. she w.dnted to challenge the implied consent suspension she
was requlred to file a request for contested case hearing with the OMVH within thirty
days of issuance of the MV-65 Notice of Suspension. Id. Respondent did not file her
request for a contested case hearing for this v1olat10nunt11 November 9, 2017. Id. at p.
66-67.

Because SC Code §56-5—2951 and OMVH Rule 4(B) both provide that a request |
for a contested case he'aring for an implied consent case must be filed atnd served wi'thiln
thirty days of the notice of suspension being issued to the driver and Respondent did not
ﬁle her request for a contested case hearing until November 9,‘ 2017, which was 1‘01 days
beyond the mandated thirty dead deadline set forth .in S.C. Code .§56-5-24951', the
SCDMV filed a Motion to Disfniss the OMVH contested case on November 17, 2017. Id
at p. 59-63. Respondent responded to SCDMV’s Motion to Dzsmzss with an e-mail sent
to the OMVH and parties on November 22 2017. Id. at p 58 On December 13, 2017
the OMVH issued ‘Order Denying Petitiqne_r 's Motion to Dismiss. Id at.p. 54-57. This
order denied SCDMV’S Motion to Dismiss because the‘ hearing officer concluded *“the
suspension notice was not issued .to Respondent until the [SCDMYV] issued its notice of
suspension on or after October 110,, 2017.” Id atp.55. O(n January 30, 2018, theOMVH
heid the hearing in this case and the Berkeley Codnty Sheriff’s Office did not appear. /d.
at p. 5-7. As d result, an Order of Dismissal rescinding Respondent’s implied consent

suspension was issued on February 7, 2018. Id. at p. 17.

o



On February 12, 2018, the SCDMV ﬁl.ed a Motion for Reconsideration with the
OMVH. Id p. 27-53. That motibn was denied on March 1, 20118. d p;/ 19. SCDMV then
timely appealed to tHe ALC. Id p. 9-20. o

On April 27,2018, SCDMV filed Brief of Appellant with the ALC. ALC Brief of
’Appellant‘ﬁled April 27, 2018. Around the end of July 2018, the ALC and SCDMV
learned that Respondeht haci chaﬁged residences. As a résult; SCDMV’S Briéf of
_ ‘Appellanr served on Réspondent on April 27,'2018 was never feceived by Respondent.
On July 31, 2018, the ALC issued Order to Serve Appellant’s Brief.and'Scheduling
Order, which recju‘ired SCDMV to serve a copy of SCDMV’s Bfief of Appellant on
. Respondent at hgr new address. ALC Order to Serve Appellant’s Brief and Scheduling
Ofder filed July 31, 2018. SCDMV served this second copy of SCDMV’s Brief of -
Appellant on Respondenf, gt her new addréss, on August 2, 2018.' Certificate of Service
filed August 2, 2018. |

Respondent never ﬁled a~b_rief with the‘AI;C. Due to this failure, on October 2,
2018, SCDMV filed Notice of Motion and Motion to Resolve-Appeal Adversely to
Respoﬁdenf and _in.Appellant s Favof with the ALC.‘ Notice of Motion and Motion to
Resolve Appéal Adversely o Respondent and in Appellant’s Favor ﬁled October 2, 2018.
On November 6, 2018; the ALC issued its final Order in this matter, Which_ denied |
-SCDMV’S motion to resolve ;[he appeél édversely Respondent and held that SCDMV
“failed to meet its burden of convincingly proving that the hearing officer’s brder was
without evidentiary support, is arbitrary, éaprjéiohs, OT erroneous as.\'a‘ matter of law.”

ALC Order filed November 6, 2018. |



Ovn Novemberz 16, '2018, SCDMV .ﬁled its Notiee of Motion and Motion for
Reconsideration with the fALC. SCDMV’s Notice of Motion ta‘udv Motion foirf
Reconsideration filed November 16, 2018. The ALC declined to reconsider its final
Order. Order Denylng Appellant’s Motion for Reconsideration filed November 28,
~ 2018. Thereafter thrs appeal was timely ﬁled on December 3,2018.

STANDARD OF REVIEW

The scope of judicial review in cases such as this is limited by the Administrative

Procedures Act, S.C. Code Section 1-23-3.80. '

A party who has exhausted all administrative remedies available within
the agency and who is aggrieved by a final decision in-a contested case is
entitled to judicial review.... :

(5) The court may not substitute its judgment for the judgment of the
agency as to the weight of the evidence on questions of fact. The court
may affirm the decision of the agency or remand the .case for further
proceedings. The court may reverse. or modify the decision if
“substantial rights of the appellant have been prejudiced because the
administrative findings, inferences, conclusions or decisions are:-

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

(d) affected by other error of law; : :

(e) clearly erroneous in view of the reliable, probative and

substantial evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion

' ~or clearly unwarranted exercise of discretion.

In Lark v. Bi-Lo, Inc., 276 S.C. 130, 276 S.E. 2d 304 (1981), our Supreme Court
set out the standard of ev1dent1ary review under the South Carohna Administrative
Procedure Act:

[Section 1-23-380(g)(5)] specifically states: "The Court' shall not

substitute its judgment for that of the agency as to the weight of evidence

on questions of fact." In ‘addition the statute states the decision under
appeal must be "clearly erroneous in view of the substantial evidence on

“the whole record. . _
4 *W | | ‘



We, therefore, caution the Bench and Bar as to the limitations upon the

application of the "substantial evidence" rules in reviewing the decision of

administrative agencies. As stated in Dickinson-Tidewater, Inc. v.

Supervisor of Assess., 273 Md. 245, 329 A.2d 18, 25, the substantial

evidence test "need not and must not. be either judicial fact-finding or

substitution of judicial judgment for agency judgment”; and a judgment
. upon which reasonable men might differ will not be set aside.

The Court further noted that:

1
!

‘The substantial evidence rule... means that we will not overturn a finding

of fact by an administrative agency "unless there is no reasonable
probability that the facts could be as related by a witness upon whose
“testimony the finding was based." (Citation omitted.) '

See also Schudel v. South Carolina Alcoholic Beverage Control Commission, 276 S.C.

138, 276 S.E.2d 308 (1981),; Fast Stops, Inc. v. Ingram, 276 S.C. 593, 281 S.E.2d 18 |

A

(1981).

An appeal ffom action of an administrative agency must be sustained if sﬁpported
by substantial'evvidence.iHamm, v. American Telephone & Telegraph Co., 302 S.C. 2.11,.
394 S.E.2d 842 (1990); Lark v. .BivLo, Inc., supra. In Lark, our Supreme Court quoted
Consolo v. Federal Maritime Commission, 385 U.S“61 1,16 L.Ed.2d 131, 86 S.Ct. 1118

(1966), to define substantial evidence:

We have defined "substantial evidence" as "such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion.”... "It
must be enough to justify, if the trial were to-a jury, a refusal to direct a
verdict when the conclusion sought to be drawn from it is one of fact for
the jury..." This is something less than the weight of the evidence, and the
possibility of drawing two inconsistent conclusions from the evidence
does not prevent an administrative agency's finding from being supported
by substantial evidence.

A



Lark,:276 S.C. at 136, 276 S.E.2d at 311. See, also, Dorman v. DHEC, 565 S.E.2d 119,
- 350 S.C. 159 (Ct. App. 2602); Hamm v. Squth Caroliria Public Service Commission and

- Wild Dunes Utilities, Inc., 311 S.C. 295, 422 S.E.2<.1' 118 (1992). |
| A court cannot weigh the evid‘ence".and substitute its judgfneht for that of the
égency upoﬁ a question és to which there is room for a difference éf | intelligent o'piniqn.
Dorman v. DHEC, supra; Hamm v. American felephone & Telegraph Co., svupra;-
Chemical Leéman Tank Lines v. So'uth Carolin_d Public Service Cémmissioﬁ, 258 S.C.
518, 189 S.E.2d 296 (1972). The limited substantial evidenée standard of review .is
intended only to assure that the agénc.y's action is propgrly supported and that, therefore,
no abuse of delegated authority occurred. See Fowler v. Lewis, 260 SC 54, 194 S.E.2d
191 (1973).

- On review of the acts or brders of administrativé' agencies, the poﬁrts will
presume, among other 'things, that the agenc-y action is régular and correct, and that the
orders and ‘decigio_ns of the agency are valid and reasonable. 73A C.J.S. Public
 Administrative Law and Procedure Seqtion 220(a) (1983). Theréfore, ;[he burden is on the -
Petitioner ‘to show coﬁvinéingly that the order of the agency is without evidentia\ry
support or is arbltrary or capricious as a matter of law. Hamm V. South Carolina Publzc
Servzce Commlsszon 294 S.C. 320, 364 S.E. 2d 455 (1988)

o | ARGUMENT

lj DID THE OFFICE OF MOTOR VEHICLE HEARINGS HAVE
JURISDICTION OVER A CONTESTED CASE HEARING FOR AN
IMPLIED CONSENT VIOLATION THAT OCCURRED ON JULY 1,
2017 AND THE NOTICE OF SUSPENSION WAS SERVED ON

RESPONDENT ON JULY 1, 2017, BUT THE REQUEST FOR THE
CONTESTED CASE HEARING WAS NOT FILED UNTIL

NOVEMBER 9, 20177
« Y



| The ALC held “there is substantial e.vidence in the record to sﬁppo'rt the OMVH
heellr.ing.ofﬁce‘r’s féctual bﬁlnding that“under the circumstances of this case, notice of
suspension was not giveﬁ until the Department issued its ‘Ofﬁcial Notice” of October 10,
2017, advising Respondeﬁf (;f the same.” ALC‘ Order filed November 6, 2018, p. 4. The
ALC further held that the OMVH “hearing officer cleérly placéd moré weight on
Respondent’s declarations, and it is not withiﬁ the discretion of this Court to substitute its,\
judgment for that of the héaring‘o_fﬁcer.” ALC Order filed November 6, 2018, p. 5. In
making these rulings it éppears the ALC was referring to the OMVH’sz Order Denyiﬁg
Petitione;f 's Motion fo Dismiss. The OMVH Order Denying Petitioner’s Motion to
Dismiss contéinéd, essentially, the following:
1. A ﬁndihg that this matter was Before the OMVH due to Respondent’s
request for a contested case hearing. ALC Record on Appéal, p. 54.
2.» A finding that that SCDMV ﬁled a Motion to Dismiss assérting that the
OMVH lacked jﬁrisdiction to consider this matter. Id..
3. A ci_tatioﬁ to S.C. Code §56-572951(B)(2), which requires a req‘.u‘est for an
administrative.hearing to be filed with ihirty days after issuance ‘of the
notice of suspénsion (a.k.a. the MV-65 Notice of Suspension). Id.
4. A citation to Rule 4(B), OMVH .Rvules,_ which requilres a requést for an
“administrative h¢afing to be filed within thirty days after notice o.f the
SCDMV’s determination (a.k.a. the MV-65 Notice of Suspénsion). 1d:
5. Summarization of the arguments-of both parties. The OMVH did not state -
whether it p'uf any particular weight or belief in the arguments presented

by either party. _Id.v



- 6. A finding that SCDMV did not réceive the MVJGS Noticé of Suspens_ion
| for Respondent’s implied consent violation until October 10, 2017, at
which time SCDMV posted the implied consent “suspension to |
Res_pcv)ndent’s‘ driving recqrd. Id ét p. 54-55. |
7. Fi_nally, with no factual ﬁndings, conciusioné of law,'or other explanatipns .
regarding ‘h'ow it came to its determination, a holding that “Baéed on the
circumstances in this case, I conclude the suspension notice was not issued
to Respondent until the Department issue its noticn of suspension on or
bafter October 10, 2017.” Id. at p. 55. |
The problgm is that in making its ruling as sevt forth in item 7, above, the OMVH ,
he_aring officer completély ignored the fact that Deputy. Johnson issued the MV-65 Notice
| of Suspension directly to Respondent on July 1, 2017. Significantly, the OMVH and the
ALC both failed to discuss this fact and its legal impact on their anélysis in this case..
.F‘u'rther», it appéars ‘that on reconsideration the .OMVH hearing officer failed to examine
- the contents of the Jnly 1,2017 MV-65 Notice of Suspénsion and SCDMV”S October 10,
201;7 letter to Respondent.to determine which one, if any, constitutnd a Notice of
- Suspension undnr S.C. Code §56-5-2951. Importanﬂy, the OMVH’s ruling that a
suspension notice was not issued to Respondent until the “Departmént issued .jts notine of |
_suspension on .or after October 10, 20177 ié not suppofted witn any factual or legal
justiﬁcation within the Order Denying Petitionér 's Motion to Dismiss or any othnr order
issued by the OMVH. Id. at p. 54-55.
The OMVH refers to the October 10, 2017 letter is_suéd.by SCDMV to Respondent as

a “notice. of suspension.” Id. * The October 10, 2017 letter issued by SCDMV to

ASW



Respondent is not, nor ever has been, a notice of suspension. ALC Record on Appeal, p.
46. The letier itself specifically states it is an “Official Notice.” Id. This letter does not
state that it is a Notice of Suspension. _]d. Signiﬁcéntly, the MV-65 Notice of
Suspension issued to Respondent on J uly 1, 201 7, and used by Respondent to request ihis
contested case hearing', did specifically state it is a “Notice of Suspension.” ALC Record
.on Appeal, p. 67. 'While titles of documents are not di'spositive of what the document
actually is, such ti»tiesv can proVide guidance to courts regaiding what the document is.
Spalt v. South Carolina Dept. ofMoto'r Vehicles, 423 S.C. 576, 584, 816 S;E.2d 579, 583
(2018). | | | |
Tile OctoberllO; 2017 letter frorii SCDMV merély provided confirmation of the
Respondent’s suspensiqn start and end dates; in this case, a start date of Jilly 1,2017 and
‘an end date of J'anuary 1, 2018.- ALC Record on Appeal, p. 46. The letter then advisies
the Respondent~ of special driving privileges that may be available to her during hér
: suspehsion period and the requirements that she must cc-)mplete.to regain her re'gular
driving piivileges in Soilth Carolina. /d SCDMV must send 'drivers a letter confirming
their implied consent suspension start and end dates, just ilike the October 10, 2017 letter
issued to the Réspondent in this case, i)ecause the start and end dates of such suspensions
vary based on eaéh driver’s driving record. See S.C.: Code <§‘56-5-295'1(C) and (I)‘. .For
example; ifa driyer 1s linder suépénsion for an implied consent violation on the date they
are issued a ée'cond impllied consent MV-65” Notice of Suspension by law enforéement,
t}ien that driver’s first implied consent suspénsion must end before their second implied
consent suspension can begin. S.C. Code §56-5-2951(C). | Additiohally, in such an

example, the driver’s second implied consent suspension would be for a 9-month period

*_,. - -9@@»



of time, rather th_ari' a 6 month period of time. S.C. Code §56-5-2951(I)(2)(a). Thus, the

letter issued by SCDMV to Respondent on October 10, 2017 was not'_the Notice of

Suspension for this implied consent violatior'l,_ it was merely the letter confirming the
suspensioh dates for this .violation.

Additional evidence that the October 10, 201_7 lefter 'doeé vnot constitute the Notice of
Suspension ié fou;ld',ir‘l' S.C. Code §56-5-2951(E). S.Cf Code §56-5—2951(E)‘ requires a
notice of suébension issued to a drivér ﬁnder SC Code §56-5-2§51 to 'advise‘thc_e person
of the follo'\.Jving: v

‘ 1 The person’s right to obtain a temporary al¢ohol license and to-
request a contested case hearing before the OMVH; |
2. That if the pe‘rsoﬁ does not réquest a contested case hearing within
A3-0 days of the_'iséuance of the notice of s-uspension (MV-65) that
- -the person w1ll havei waived their right to. the contested case
| hearing and the suspension must continue for the period provided
for in S.C. Code §56-5-2951(1); and
3. Thatif _the suspension is upﬁeld at the contested Caée hearing or the
person does not fequest a contested case hearing, the persoh shall
enroll in ADSAP.
' Becéuse the October 10, 2017 letter from. SCDMYV is not the Nc.)tice df‘ Suspension, it
does _nqt n(;tify thé Respondent of any of these ite‘ms. ALC Record on Appeal, p 46.
Instead, the MV-65 Notice of Suébension issued to Respondent By Deputy JQHnSOn on
July 1, 2017 notiﬁés Réspoﬁdent of each of the‘ i.tems required by S.C. 'Cod'e §56-5-

2951(E). ALC Record on Appeal, p. 67.

\ -
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Additionally, S.C. Code §56}-5-295,'1(A) requires the arresting officer to issue the
MV-65 Notice of Suspension for an implied consent Viofation to the driver immediately
because, unless the driveriias a conflicting suspension that delays the start date of the
implied consent suspension,- the implied consent suspension begins on the date of the
violation of S.C. Code §'§56-5-2930, 56-5-2933, or 5*6-5-2945. S.C. Code §56-5-
i 2951(C). The\.Octolber 10, 2017 letter was issued to Respondenf by the SCDMV, not the
arresting ofﬁeer, and was issued over three months after this susp.ensidn began (not on
- the same daite of Respondent’s arrest under S.C. Code §56-5-2930). ALC Record on
Appeal, p. 46. The July 1, 2017:MV-65 Notice of Suspension, however, was i‘ssued by
Deputy Jehnson to Respondent on the date of 'Responc-lent’s arrest under S;C. Code. §56-
5-2930. ALC Record ori Appeal, p67 ‘ |

| Because the October 10, 2017 letter issued by SCDMV to Re\spondent merely
confirmed the start and end datee o_f Responderit’s implied consent suspension, did not
-contain lthe elements vrequired by S.C. Code §56-5-2951(E), was not issued by the
arrestirig officer to the Resperiderit, and even stated it was only an “Ofiieial Notice,” it
“was an error of law for the OMVH hearing officer to treat the Octc_)ber 10, 2017 letter es‘
the NOtice of Susﬁension in this case, particularly without some legal orv factual
~ justification within the OMVH’s Order Denying Petitioner’s Motion‘ to Dismiss.

- Significantly, the OMVH hearing officer never issued any finding that Respondent
was not issued the MV-65 Notice of Suspension on-July 1, 2017. Further, none of the
orders in this case, from the ‘OMVH or the ALC, ever addressed the fact that when

Respondent iequested this contested case hearing she did so using only the MV-65

Notice of Suspension issued to her .on_July 1, 2017 by Deputy Johnson. ALC Record on



Appeal, ‘p. 46. Iﬁ féct, the only reason the vOctober 10, 2017 letter is even in the ALC
Record on Appeal in this case is because SCDMV submitted a copy of that letter with its
Motion for Reconsidera'iion filed with the OMVH on February 9, 2018.. ALC Record on
Appeal, p. 46. At the time of issuance of the Order Denying Petitibner.;s Motion to
Dismiss, tﬁé QMVH did not have a copy of the October 10, 2017 letter before it for '
reQiew and considerati(;n. Thus, the OMVH’s ruling that Respondent’s requeét for a
contestéd case hearing was vtimely under S.C. Code §56-5-2951 was inconsistent with the
evidence that was before the OMVH hearing officer at the time tHe Order_Denying
Petitioner’s Motion to Dismiss was issue_d.' Iﬁ othef words, because the OMVH féiled to
rule thét Respondent was not issued the MV-65 Notiéé of Sﬁspenéion on Juiy 1,2017, a
ruling that because Respondent was issued the MV-65 Noti(;,e of Suspension on July 1,
2017 and, therefére, was reqﬁireéi to file he; request for a contested case hearing by no
later than July 31, 2017, is simply in keeping with the requirementé of S.C. Code §56-5-
2951. |
Per the requirements of SC Code §56-5-2951, the ‘only things that are factually'
| relevant for ‘determini'ng the timeliness of a person’s request for a.contested case hearing
_in‘an implied consent case are: 1) the date the MV-65 Notice of Sﬁ'spension is issued j[O 4

- the driver; and 2) the date the driver files their request for.a contested case hearing. > As

1 Notably, Respondent has never asserted that she did not receive the MV-65 Notlce of

Suspension on July 1, 2017 from Deputy Johnson.” . '
2 Implied consent and BAC violations always have a delay between the date the MV-65
Notice of Suspension is actually issued to the driver and when that suspension is entered
in SCDMV’s Phoenix system. This is because implied consent and BAC violations are
not transmitted to SCDMV ‘electronically. Rather, the law enforcement officers must
mail the MV-65 Notice of Suspension to SCDMV and, once SCDMV receives the MV-
65 Notice of Suspension, the violation/suspension is entered in SCDMV’s Phoenix
system manually by SCDMV staff. Despite this delay, pursuant to S.C. Code §56-1- l



discussed above, in this case the MV-65 Notice 'of Suspension was issued to Respondén‘t
on July I, 20\1‘7 and,the OMVH Hearing Officer net/er issuéd any,rulirlg to the contrary.
ALC Recora" on Appea.l,_ p. 46. Further, the OMVH hearing officer speciﬁcally'rule‘d that
Respondent did not file her request for a contested case hearirlg until Novémber 9, 2017.
R. p. 39. Fér these reasons, the OMVH hearing .ofﬁcer’ls ruling was an error of law and
contained clearly erroneous findings in vi'e.w of the reliable, 'probative, and substantial
evidence in the record at the time of the ruling. |
Further, the OMVH hearing officer- ruled that Respondent still had a temporary
alcohol license unt11 August 9, 2017 ALC Record on Appeal p. 54-55. This is an |
incorrect statement of law. Asa matter of law, under S.C. Code §56-5-2951(A), the MV-
65 Notice of Suspension is/“effeétive 4beginning on the.date of the alleged violation of
Section 56-5-2930, 56-5-2933, or 5_6-5:2945” as sdon as the notice of suspension is
~issuéd to the driver. Thus, the ‘moAmen‘t Deputy Johnso‘n» issued the MV-65 Notice. of
Susperlsion. to Respondent; txer TAL was suspended, no matter what the SCDMV
Phoenix syéte'm showed the status of Respondent’s license to be.

Respondent complajned_tltat she éouldl not be issued a temporary alcohol li'censé
between July 1, 2017 and October 10, 2017. ALC Record on Appeql, p- 58. F‘irst,‘ thisvis
not accurate. Respbhdént could not be issued a temporary alcohol license between July
1, 201’7 and November 9, 20127.' This is because S.C. Code §56-5-295_1(B)(2) specifically

requires a driver to request a contested case hearing before the OMVH within thirty days

of issuance of the MV-65 Notice ,of Sﬁspension before that driver can be issued a

4

© 2951(A), the suspension is in effect as soon as the law enforcement officer issues the
~ MV-65 Notice of Suspension to the driver (“The arresting officer shall-issue a notice of
suspension which is effective beginning on the date of the alleged violation of Section

56-5-2930, 56-5-2933, or 56-5-2945.”). .
il



temporary alcohol license See S.C. Code §56 -5- 2951(B)(1) In Respondent s case,
SCDMV could not issue Respondent a temporary alcohol llcense between July 1, 2017
and Noyember 9, 2017 because she had not yet requested a contested case hearing related
'~ to her July 1, 2017 irnplied consent violation. ALC Record on Appeal, p. 6‘6-67.
| fhe OMVH appeared to place signiﬁc’ance on the fact that Respondent regained a
regular driver’s license from SCDMVon Angust 9,2017. ALC }Qecord on Appeal, p. 5.4.
What the OMVH .ignored, however, ‘was the fact that Respondent was only able to
- fraudulently regain a regulér ClassﬂD driver’s license- on August 9, 2017 because
SCDMV had not yet received the MV-65 Notice of Suspension for this implied consent
| from Deputy Johnson, the OMVH, or any other source, i.e. on August 9, 2017, SCDMV

was.not aware of Respondent’s July 1, 2017 implied consent suspension.

3 In approximately ¥ of all implied consent and BAC hearings before the OMVH the first
time SCDMYV hears about the implied consent or BAC violation is when SCDMV receive
. the request for hearing from the OMVH to place that suspension in hearing request status.
In such eases, 'SCDMV must first place the implied consent or BAC violation and
suspension on the person’s driving record and then must place the implied consent or
BAC violation in “hearing request™ status. - Placing an implied consent or BAC violation
in “hearing request” status is how SCDMV’s computer system knows the driver may be
able to obtain a temporary alcohol license. Some drivers obtain a temporary alcohol
license and other drivers elect to not obtain a temporary alcohol license (meanmg their
“implied consent or BAC suspension continues to run)

Additionally, Respondent committed perjury twice to obtain credentlals from
SCDMV that she was not entitled to. First, Respondent committed perjury when she
applied for the duplicate of her TAL on July 3, 2017 she stated that her driver’s license
was not currently suspended (ALC Record on Appeal, p. 49, question 5), that she had not
recently surrendered her driver’s license to a law enforcement officer (ALC Record on
Appeal, p. 49, question 6), and she signed an Affidavit for Lost/Surrendered Driver’s
License where she swore under penalty of perjury that her driving privileges were not
suspended and that she had not surrendered her driver’s license to a law enforcement
officer because of an implied consent suspension (ALC Record on Appeal, p. 50). The
Application for Beginner’s Permit, Driver’s License, or Identification Card specifically
states that all information and statements made in the appllcauon are given under penalty
of perjury. Second, Respondent committed perjury again when she applied for her
regular Class D driver’ s license on August 9, 2017. Respondent committed perjury the

1ol



S.C. Code §56-5-2951(B) and Rlile 4, OMVH Ruleé, requires a driver to file
flis/her request for a contested case hearing Within thirty days after receiving the noticg of -
suspension, énd failure to d‘o so. divests the QMVH of jurisdiction. U;S’AA v. Clegg, 377
S.C. 643, 661 S.E.2d .791 (2008) (citing. Canal Ins. Co. v. .Caldwell, 338 S.C. 1, 4, 524
S.E.2d 416, 418 (C't. App. 1999)); Mears v. Mears, 287 S.C. 168, 337 S.E.2d 206 (1985)
(Applied to implied-conseht cases through the case Marshall D.L. Jones v. South
Carolina Depl ’t’. ()_f"Public Safety and South Carolina Depr, of Motor Vehicles, 2015 WL
1888824 (S.C. Admin. Law. Jt.ldgve. Div.)). “The requireménf of service of the notice of
appeal is juriédictional,'_i.e., if.a party misses the deadline, the a.ppe]l‘ate court lacks
' juriédiction to conside_:r fhe appeal and has no auﬂmrityf or discretion to ‘rescue’ the
delinquent party by extending or ignoring the deadline for service of the notice.” Elam v.
S.C. Dep"t of Transp., 361 S.C. 9, 14-15, 602 S.E.2d 772, 775 (2004). In this case, the'
OMVH hearing ofﬁcer did ¢xact1y what is prohibited Aby tﬁe Elam case. The OMVH
hearing officer ignored the fact that Respondent: was served with the MV-65 Notice of
Suspension on July 1, 2017, that Respondent used that same exact MV-65 to request her
vconteste.d case hearing on November 9, 2017, and issued a ruling that impermissiblyv
extended the time for Re’spondent to request her contested case hearing before the
OMVH. Given the réliable,,.probative, and substantial evidence in the record, the OMVH

hearing officer’s decision was clearly erroneous and a blatant error of law under S.C.

Code §56-5-2951(B), Rule 4, OMVH Rules; and the Elam and Mears cases.

\

second time by stating that her driver’s license was not currently suspended (ALC Record
on Appeal,-p. 52, question 5) and that she had not recently surrendered her driver’s
license to a law enforcement officer (ALC Record on Appeal, p. 52, question 6.

15%



CONCLUSION :

Given the errors of law discussed above and the clearly erroneous ;ﬂndings by the
OMVH heariﬁg officer in view .of the reliable, probative and substantial ‘evidence in the
-~ record at the time the OMVH’s’issued its Order Denying Petitioner’s Motion to Dismiss
(ALC Record on Appeal, p. 54-55 and 67), this case should have been dismis;ed by the
A OMVH and should not hgve pfogressed_ to a hearing on January 30, 2018. | For the
reasons stated above, SCDMV »askvs that the orders issued by- the OMVH and ALC be
overruied and the implied consent suspension of Respondent be sustained dué_ to the
Respoﬁdent’s failure to properly invoke the jurisdiction of thé OMVH. 4

. Respec_tfuily submitted,

FRANK L. VALENTA, JR., SC Bar # 5682
General Counsel

PHILIP S. PORTER, SC Bar # 4526
Deputy General Counsel

BRANDY A. DUNCAN;, SC Bar # 72052
South Carolina Department of Motor Vehicles
10311 Wilson Boulevard :
Post Office Box 1498

Blythewood, South Carolina 29016-0020
Telephone: 803.896.9900

Fax: 803.896.9901

Email: hearingsprocessingunit@scdmv.net
Attorneys for the Appellant

- December 20, 2018
Blythewood, South Carolina

* Because of Respondent’s failure to timely request a contested case hearing for this
implied consent violation, Respondent has already served all of her suspension time
related to this suspension. Thus, if this suspension is sustained, the only reinstatement
“requirements that would be left for Respondent to fulfill are: 1) Enrollment in ADSAP
(and completion of ADSAP within one year of the enrollment date); and 2) Payment of a
$100 reinstatement fee to SCDMV.. " Please note the requirements described in this
footnote pertain only to the implied consent violation at issue in this case and do not
address any other suspension issues or unmet reinstatement requirements that may exist
for any other of Respondent’s suspensions.
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