STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) Civil Action No.: 2018-CP-10-2175
AMERICAN STAR DEVELOPMENT SC, )
LLC; KKMC INVESTMENTS, LLC AND )
211, LLC, )

) ORDER CANCELLING

Plaintiffs, ) LIS PENDENS

V. ) oz

) £l
PULTEGROUP, INC.; PULTE HOME ) SR
CORPORATION, N/K/A PULTE HOME ) SR
COMPANY, LLC; AND JW HOMES, LLC = ) L=

) o =

Defendants, g : <

This matter came before the Court for hearing on September 21, 2018, on the Amended

Motion to Cancel Lis Pendens of Defendant Pulte Home Corporation, n/k/a Pulte Home Company,

(“Pulte”) seeking to cancel the three lis pendens ﬁlgd b); Plaintiffs on real property owned by Pulte.

- G. Trenholm Walker, Esq. and John P. Linton, Jr., Esq., appeared on béhalf of Pulte, and E.

Brandon Gaskins, Esq. appeared on behalf of Plaintiffs. Defendant J. W. Homes, LLC, (“JWH?”)

was represented at the hearing by Susan M. Gaddy, Esq. Fof the reasons explained herein, the
Court GRANTS the motion and cancels the three Lis Pendens filed by Plaintiffs.

BACKGROUND

Plaintiff American Star Development SC, LLC, filed a_vSummons and Complaim against
the above captioned defendants on April 26, 2018 and an Amended Complamt (adding the other
two Plaintiffs) on May 1, 2018. Plaintiffs filed a Lzs Pendens on April 26, 201 8, an Amended Lis
Pendens on June 13,2018, and a Second Amended Lis Pendens on August 28, 2018 (collectively

referenced as ‘“‘the Lis Pendens™).
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Accordiﬁg to the allegations of the Amended Complaint, Plaintiff American Star
Development SC,‘ LLC, (“American Star”) is the former owner of 24.81 acres in Mount Pleasaﬁt
(the “Property”). Plaintiff American Star sold the Property to Defendant JWH, now known as
[Falcon Properties, LLC. Defendant JWH later sold the Property to Defendant Pulte pursuant to a
written Asset Purchase Agreement between Pulte and JWH.! According to the Agreement for
Purchase and Sale between American Star Developmént SC, LLC ("Seller") and JWH
Acquisitions, LL.C or its assigns dated February 25,42615, copy attached as Exhib_it A to the )
Amended Complaint (the “Agreement”), the Property was intended to be develolped into at least ‘
73 single family residential lots. Exhibit A at § 11(b).

The Second Amended Lis Pendens asserts that the Amended Complaint affects 46 separate
lots that are part of the final plat of a subdivision of the Property now owned by Pulte ‘that was
recorded June 21, 2018, in Plat Book L18 at Pages 0336-0339 in the ROD Office for Charleston
County, according to the property description attached to the Second Amended Lis Pehdens.

The Amended Complaint alleges, among other things, that Pulte assumed the terms of the

‘Agreement and is liable thereunder “to design, seek approval for, and construct” a road that
connects the Property to adjoining land owned by American Star. Plaintiffs allege that Pulte has
breached the Agreement by failing to design, seek approval for, and construct the connecting road.
Plaintiff American Star also alieges it “has been damaged by the diminution in value” of its
adjacent property “resulting from lack of access” to it from the Property.l

Plaintiffs first cause of action is for breach of contract against Pulte, seeking the relief of

specific performance requiring Pulte to design and construct the connection road on Pulte’s own

! Terms of the JWH-Pulte Asset Purchase Agreement are not before the court.
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property or, in the alternative, for an award of money damages for the alleged loss in value of its
adjoining land due to the lack of the connection road. |

The second cause of action in the Amended Complaint asserts that Pulte is equitably
estopped from denying “obligation to design, seek approval for, and construct the Connection, and
it should be ordered to fulfil such obligation.” ,

Plaintiffs’ third cause of action fordeclaratvoryjudgment is premised on another provision
of the Agfeement dealing with the possible condemnation of a ponion of the Property for a public
road right of way. Plaintiffs allege the Agreement obligates Pulte to split the net proceeds from
any such condemnation with Plaimiffs..Plaintiffs therefore seek a declaratory judgment that Pulte
has the “obligation to share the broceedsrfrom any subsequent condemnation” with Plaintiffs.

The Amended Complaint does not contain any allegations asserting a claim té establish an
easement nor does the Agreement aitached as Exhibit A that is the basis for /Plaintiffs’ claims refer
to the grant of an easement or even use the word “easerﬁent” concerniqg the alleged connéction

!

road.
DISCUSSION

The Second Amended Lis Pendens purports to provide notice that 46 separate parcels
owned by Pulte are “real estate [is] affected by” the action. However, there are no allegations in
the Amended Complaint asserting any right to, interest in, or encumbrance on, the title to any of
these parcels or any of the Property.

South Carolina Code 15-11-10, allows the filing of lis pendens only in “an action affecting
the title to real property.” (doublé emphasis added). A circuit court properly cancels a lis pendens

when the action does not affect the title to real property. See Carolina Park Associates, LLC v.

Marino, 400 S.C. 1,9, 732 S.E.2d 876, 880 (2012) (“if the court finds that the lis pendens does not
; ;



‘affect [ ] the title to real property’ as required under § 15-11-10, the lis pendens is not authorized
by the statute and the statute does not limit the court’s power to cancel it.”). The filing of a lis
pendens is an extraordinary privilege granted by statute and strict compliance with the statutory

provisions is required. See South Carolina Nai’l Bank v. Cook, 291 S.C. 530, 532, 354 S.E.2d 562,

563 (1987) (finding a cbmplaint filed more than tWenty days after the filing of the /is pendens
rende:s the /is pendens invalid).

In this case, the threshold statutory requirement is not met, The allegations of the Amended
Complaint do not assert that this action affects title to Pulte’s real property.

Plaintiffs correctly note the extraordinnary stathtory privilege to file a /is pendgns applies
not only to those cases that in?olve the question of title, but also those cases that are brought to
establish an equitable estate, interest, or right in specific real property or to enforce an

encumbrance. See Pond Place Partners, Inc. v. Poole, 351 S.C. 1, 17, 567 S.E.2d 881, 889 (Ct.

App. 2002) (listing types of actions that may sufficiently allege title to real property is affected
such that a /is pendens is proper). Plaintiffs argue that the /is pendens is proper becaﬁse their
ciaims are “essentially” claims to establish the existence of an easement, enforce an encumbrance,
aﬁd/br establish an equitable interest in real property.

However, as discussed above, the allegations of the Amended Complaint do not assert any
such claims, even when considering all the relevant terms of the Agreement attached to the
Amended Complaint as Exhibit A. Additionally, the prayer seeks the following relief, making no
mention of enforcing an easement or encumbrance or establishing an equitable interest in the
Property or the lots subjectéd to the Second Amended Lis Pendens:

a. That this Court enter judgment (i) against PulteGroup and/or PHC

and grant specific performance requiring PulteGroup and/or PHC to design, seek
approval for, and construct the Connection; (ii) or, alternatively, award damages to
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American Star for the loss in value of the Adjacent Property either against
PulteGroup, PHC, and/or JWH;

b. That this Court enter a declaratory judgment that PulteGroup and

PHC are successors to JWH with respect to JWH's obligations under the Agreement

and, therefore, have an obligation to share with Plaintiffs the proceeds from any

subsequent condemnation of the Primus Property or any portion thereof;...

The prayer does not seek relief that affects fitle to Pulte’s real property. Plaintiffs do not
seek to establish an easement, equitable estate, or right in real property or enforce any encumbrance
on real property.

Likewise, the alleged obligation to share proceeds from a future condemnation of a part of
the Property for a road right of way—the subject of the third cause of action and subparagraph (b)
of the prayer for relief—does not affect the title to the lots or the Property. Plaintiffs instead assert

an alleged contractual right to money (i.e., condemnation proceeds). Plaintiffs’ right or interest,

if any, concerns personal property, not real property. Sce, 'gg_., Martin & Earle v. Maxwell et al.,

86 S.C. 1, 67 S.E.2d 962, 964 (1910) (“Since under the will the trustee therein named was to sell
the land and divide the proceeds of the sale after the death of the life beneficiary, the interest of F.

B. Maxwell and the other children of Mrs. Maxwell is a contingent interest, not in the land, but in

the proceeds of the land, which is personalty.”); see also, Caulk v. Orange County, 661 So.2d 932,
934 (Fla. 5th Dist. App. 1995) (holding a covenant purporting to reserve to a grantor a right to
condemnation proceeds could not run with the land because “[t]he only thing the covenant in the
instz;nt case really ‘touches” and “concerns” is the intangible personal éroperly, namely cash, that
may be paid by a condemnor.”)

Therefore, the Court finds the Lis Pendens is improper and grants Pulte’s motion.



CONCLUSION

IT IS THEREFORE ORDERED, for the foregoing reasons, that Pulte’s Amended
Motion to Cancel Lis Pendens be, and the same is hereby, GRANTED and the Second Amended
Lis Pendens, Amended Lis Pendens, and Lis Pendens filed herein are hereby CANCELLED.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Clerk of Court
is hereby directed to mark the Second Amended Lis Pendens filed August 28,2018, the Amended
Lis Pendens filed June 13, 2018, and the Lis Pendens filed April 6, 2018 (Court File No. 2018-LP-

10-336), as cancelled and dissolved ten (10) days from the date of entry of this Order.

&QD (]

AND IT IS SO ORDERED!

R. Iawton MclIntosh /
outh Carolina Circuit Court Judge

November ’ ,2018
Anderson, South Carolina



