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new attorney to represent him on appeal. I will keep the Court apprised of further developments
regarding the status of representation. With my thanks for your assistance in this matter and my
best regards, I am,

remy A. Thompson
Attorney and Counselor at Law
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Donquavious Dashon Davis, #364690 (w/ notice of appeal) '
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RECEIVE])

DEC 28 2018
STATE OF SOUTH CAROLINA y  INTHE COURT OF CQOBURRENE COURT
COUNTY OF YORK ) FOR THE SIXTEENTH JUDICIAL CIRCUIT
Donguavious Dashon Davis, #364690, ) Case No. 2016-CP-46-02450
)
Applicant, )
) . =
v. ) ORDER OF DISMISSAL = =
) dn= 8 om
State of South Carolina, ) SeS 5
) RIS N
Respondent. - ) gl g =
) R B <
0 &> }CZ £ rtg

filed August 18, 2016, by Donquavious Dashon Davis (Applicant). The State (Respondent)
made its ,return on December 22, 2016, requesting an evidentiary hearing be held. "An
evidentiary hearing into the matter was convened on April 16, 2018, at the Moss Justice Center
before the Honorable Roger E. Henderson. Applicant was present at the hearing and represented
by Jeremy A. Thompson, Esquire. Aésis’t’a’ht‘ Aftorney General Justin J. Hunter of the South
Carolina Attorney General’s Office represented Respondent,

Follow'ing a thorough review of the record in its entirety, and the testimony and evidence
presented at the evidentiary hearing, this Court finds Applicant has failed to establish any
constitution;l violations and denies this application with prejudice.

PROCEDURAL HISTORY

The records before this Court indicate Applicant is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the York County Clerk
of Court, During its November 2014 term, the York County Grand Jury indicted Applicant for
murder (2014-G8-46-03509), possession of a firearm during the commission of a violent crime

(2014-G8-46-035092), and first-degree burglary' (2014-GS-46-03510).  Assistant Public
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Defender Philip L. Smith and Circuit Public Defender Harry A. Dest, both of the Sixteenth
Circuit Public Defender’s Office, repreisenied Applicant on these charges.! Sixteenth Circuit
Solicitor Kevin S. Brackett and Deputy Solicitor Walter William Thompson, Sr. prosecuted the
case. On July 1, 2015, Applicant appeared before the Honorable Daniel D. Hall and pled guilty
to the lesser-included offense of voluntary manslanghter.? Applicant also pled guilty as indicted
to first-degree burglary and the weapons charge. Judge Hall accepted the pleas and deferred
sentencing. V.Subsequently, on July 13, 2015, Applicant appeared before the Honorable John C.
Hayes, 111, for sentencing. Pursnantto a recommendation by the State, Judge Hayes sentenced
Applicant to a term of imprisonment of forty years fo? first-degree burglary, t%ﬁrty years_for.
voluntary mansléughter, and five years for the weapons charge. T he sentences were to be served
goncurrently. ,

Applicant filed a timely notice of appeal. By written order dated Qctober 23, 2015, the
South Carolina Court of Appeals dismissed Applicant’s appeal for failing to provide a sufficient
explanation as required | by Rule 203(d)(1)(B)(iv), SCACR. The remittitur was issued on
December 8, 2015, |

STATEMENT OF FACTS

Prior to June 29, 2014; Applicant was dating Elda Ashley, and they had a child together.

Plea Tr. 19. On June 29, 2014, however, Ashley was dating Shantario McCoy® (Victim). Plea

Tr. 19. On this particular night, Ashley and Victim were at Kadeem Cobb’s house, where Cobb

! Initially, Applicant was represented by Assistant Public Defender Melissa A. Inzerilio; also of the Sixteenth Circuit
Public Defender’s Office. On November 20, 2014, Applicant appeared before the Honorable John C. Hayes, 1], and
moved to relieved Assistant Public Defender Inzerillo as his counsel. Judge Hayes granted that motion, but the next
day, November 21, 2014, ordered the Public Defender’s Office to appoint standby counsel for Applieant, at which
point Assistant Public Defender Smith was appointed. Thereafler, on January 30, 2015, Applicant again appeared
before Judge Hayes, and Judge Hayes appointed Assistant Public Defender Smith as counsel for Applicant.
2 Applicant waived presentment to the Grand Jury on this chdrge.
3 Prior to this incident night, Applicant had beeén sending texts to Victim, threatening to harm and kill Ashley, as
well as Victim, PleaTr.25.
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and Victim were playing videogames in the living room. Plea Tr. 19-20. Sometinie around
midnight, there was a knock at the sliding glass door in the living room. Plea Tr. 20. Victim
went to answer the-door, and Applicant came into the residenice with a pistol in his hand. Plea
Tr. 20-21. Applicant hit Victim in the head with the pistol;* then shot him in the chest while
yelling something to Ashley at the time. Plea Tr. 21. Meanwhile, Victim was pleading with
Applicant, stating “No Dashon, no Dashon’” Plea Tr. 21. Applicant then ran out of the house
and fled. PleaTr. 21,

911 was called; and when law enforcement arrivéd, Ashley immediately told them
Applicant had shet Victim. Plea Tr. 21, Law enforcement, therefore, immediately went to
Applicant’s residence to find him. Plea Tr. 22. However, they did not locate Applicant there,
Plea Tr. 22, Law enforcement then proceeded to Applicant’s mother’s home, but he was not
there either. Plea Tr. 22. They continued to look for Applicant for & coﬁple of days, until July 1,
2014, when Applicant turned himself in to law enforcement. Plea Tr. 22.

A few months later, Applicant called Mercedes Bland from the jail. Plea Tr. 22, Bland
igfanned Applicant someone, who she referred to as “Brown,” had been arrested with a gun.
Plea Tr. 22. This information caused Applicant great concem. Plea Tr. 22. Deétective Dalton,
who heard the call betiveen Applicant and Ms, Bland, then contacted the Rock Hill Police
Department, Einforming them he suspected the gun “Brown” had been arrested with was the same
gun Applicant used in this crime. Plea Tr. 22. The Rock Hill Police Department sent the gun to
the South Carolina Law Enforcement Division (SLED), and the gun came back as a positive

match to that used in this crime. Plea Tr. 22-23.

*The gun was not recovered initially, Plea Tr. 22,
5 Cobb was also familiar with Applicant and identified him as the p.,rson who shot Victim. Plea Tr, 21,
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Law enforcement also discover,e‘d “Brown,” identified as Demetrius Graham, was a
good friend of Applicant’s. Plea Tr. 23, They interviewed Graham, who stated he, Rakisha
Johnson, arid Applicarit were together that ni ght, doing drugs. Plea Tr. 23, Graham also told law
enforcement the three of them had gone out to & local convenienée store to purchase some cigars;
and on the way back, Applicant fioticed Ashley’s car in Cobb’s driveway. Plea Tr. 23.
Applicant stopped the. car, stated “oh, hell no,” and got out of the car with a gun in his hand.
Plea Tr. 23, Graham and Johnson watched Applicant go up fo the home and go inside. Plea Tr.
23, They immediately heard a woman screaming “no. Dashon® and also heard 'on;e guﬁshot.f Plea
Tr. 23. They then observed Applicant run back out of the house. Plea Tr. 23, When Applicant
got back into the car, Applicant told Graham and Johnson he had shot someone in the chest. Plea
Tr. 23. All three then left, and Applicant gave the gun to Gre;ham.é Plea Tr. 23.

CURRENT APPLICATION
In his application for post-conviction relief, Applicant alleges he is being held in custody
unlawfully for the following allegations:

1. Ineffective Assistance of Counsel;
a. Failed to investigate the main elements of the case:
i, The elements of the gun found at the crime scene chain
- of custody and/or the disappearance of;

ii. Why was this gun at the crime scene;

iii, The fact that the-house did not belong to the person
indicated on the warrant;

iv. Proper evidence to prove that a burglary was not
committed in this casefincident; [and] | '

v. Did not question witnesses to whether statements would
havé been material to the defendants {sic] defense
and/or innocense [sic].

b. Failed to give sufficient advice to [Applicant]
i Counsel advised [Applicant] to, plea [sic] instead of
going o trial and challenging:
1. Fraudulent warrants and indictments;
2. The elements of murder and burglary; {and]

& Johnson also confirmed this story. Plea Tr, 23-24,
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3. All evidence and representation of the innocense
[sic] of [Applicant].

¢. Failed to challenge and/or object to the court to elicit whether
[Applicant] commitied every element of ctime—{Applicant]
made 2 statement about self-defense, but the court failed to go
into futther detail of the mentioning of this defense to see
whether his plea was involuntary; [and]

d. Failed to challenge the State’s evidence produced ‘at
[Applicant’s] plea seritencing.

i A statersent by Mercedes Blond was produced at the
plea sentencing [Applicant] did not have knowledge of
this statement, and therefore did not have time to
prepare a defense for this statement; [and]

ii. There was evidence presented at the plea sentencing
which was completely unknown to [Applicant], -and
critical this was information about a weapon
[Applicant] did not have time to prepare for the new
information,

2. Prosecutorial Misconduct; [and]

a. Failed to disclose sufficient/material evidence that was relevant
to a lesser offense—A gun was found at the scene of the crime,
that was not placed into evidence or was ‘suppressed which
would have rendered the pela of self defense;

b. Prosecutor made improper comment about evidence or his
testimony was false—Prosecutor introdueed evidence about a
weapon that cannot be proven by any legal documents or
testimony; {and]

c. Failed to produce evidence; used in [Applicant’s] guilty plea,
to [Applicant}—A statement was produced on the day of
[Applicant’s] guilty plea therefore denying [Applicant] the
right to prepare a defense, ' .

3. Trial Court Error, :

a. Failed to elicit whether [Applicant] committed every element
of the crime—[Applicant] indicated that because of the
circumstances he could not plea [sic] self-defense, but no one
questioned. [Applicant] to find out whether [Applicant] was
making this plea voluntarily/actually committed the crimes a
charged/warranted.

At the evidentiary hearing, Applicant proceeded forward the allegation counse! was ineffective

for failing to advise Applicant of his ability to present self-defense at frial.
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TESTIMOHY PRESENTED AT THE EVIQENTIARY HEARING

At the evidentiary hearing, Applicant tesiified on his own behalf. Respondent presented
the testimony of Assistant Public Defender Smith (Counsel) and Deputy Solicitor Thompson.
This Court also had before it a copy of Applicant’s plea transcript, a copy of the transeript from
Applicant’s sentencing hearing, a copy of the transcript from the hearings on Applicant’s
motions to relieve. counsel, the fecords of the York County Clerk of Court, Applicant’s records
from the South Carolina Department of Corrections, Applicant’s appellate récords, and the
records from tﬁis current post-conviction relief application.

During the evidentiary hearing, Applicant testiﬁéﬁi on his own behalf. Applicant t’e;:tiﬁed
his first attorney was Assistant Public Defender Inzerillo, but she only represented him for a fe\a;
months. He elaborated he met with her a few times, and he asked her to do some “stuff.” He
further elaborated, however, it did not work out the way he wanted. Applicant explained he
wanted her to speak with some witnesses based on inconsistencies in their statements. He further
explained Assistant Public Defender Inzerillo’s private investigator djid not agree and did not
think speaking with those witnesses would be helpful, so he did not speak with the witnesses.
He further testified he relieved Assistant Public Defender Inzerillo; and he was pro -se for
approximately three-and-a-half to four-and-a-half months,

Applicant testified his intent was to proceed to trial in order to fight these charges. He
testified he did not want to proceed to trial by himself, but rather he wanted to hire Counsel. He
explained Counsel was initially shadow counsel. Applicant further testified he conveyed to
* Counsel his desire to proceed to trial. ‘

He also testified he met with Counsel approximately three times when Counsel was his

chadow counsel and three times when Counsel was his attorney. He described these meetings as
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lasting between ten and fifteen minutes each. He also testified the lo'ﬁgest meeting lasted for
thirty to thirty-five minutes when he had 8 contact -s./.is'it» !with his family, He testified he would
tell Counsel the same “things” each time. He elaborated Counsel made no efforts to;wards what
he wanted.

Applicant admitted to shooting the victim, but denied entering the home. He testified he
was consistent to this fact during his plea and offered an Alford” plea to the burglary charge. He
further testified the plea court asked him if he wa;s- aware of an Alford plea, which he was not
aware of at the time. Applicant testified Counsel then explained an Alford plea to him. He
further testified although he told Counsel he did not enter the home, he and Counsel did not
discuss an Alford plea prior to the plea. |

He further testified he did not agree with the facts. Applicant also testified he was with
two friends that Friday evening, and they stopped by the house to see if his ex-girlfriend and
fnother of his child was there. He explained drugs are sold.out of that house and if his child was
there, he would want to get his child away from that house. He testified he was not driving, but
he asked the driver to stop, He further testified this was a concern for trial. Applicant further
testified he did not know whether or hot his ‘ex-;girlfriend was at the house, but he saw her car in
the driveway. He testified it was not his intent to harm anyone, but he had a gun due to the
neighborhood in which he lived. He claborated it is a viclent area, so it is best to carry a gun if
out at night. He further elaborated he armed himself in preparation of an attack. Applicant
testified he knocked on the door and gave his name, and the victim came to the door to keep
Applicant from coming inside. He testified he did;know the victim, but he had seen him twice
and recogrized him. He further testiﬁeg the victim reached, causing Applicant to fire his gun.

He elaborated as the victim saw -Applicant, he reached towards the side of his body, and

7 North Carolinav. Alford, 400 U.S. 25 (1970). \
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.Applicant stated “I have a weapon” arid fired, but did not shoot at the victim. He further
elaborated he was afraid the victim was going to shoot him, and he feared for his life.

Applicant 'a};sa testified he told Counse!l what happened and also told Counsel he needed
help with trial strategy. He testified he wrote Counsel multiple times. He further testified on the
first day of his plea, he wanted to explain his side of the story. He also testified Counsel told him
he was going to receive ;a life sentence, but h_e3 askgd. to take the case to trial, -Applicant
elaborated Counsel understood what Applicant wanted but told him a plea was best. He further
elaborated.CounseI. overlooked the fact Applicant x;lanted to proceed to trigl.

Applicant further testified he and Counsel did not discuss self-defense, He testified he
had no choice but to agree with the facts at the plea. He also testified he would not agree to the
facts for burglary, murder, and manslaughter. He explained he did not enter the home.
Applicant testified he knew he 'ébuld present self-defense through his testimony at trial, blll’t he
had no charice of proceeding to trial and asserting self-defense. He explained this. was based on
his own knowledge, not the advice of Counsel. He further explained he told Counsel he wanted
to present self-defense, and he still wants to present self-defense. Applicant also testified };e did
not understand self-defense. He explained if he knew about self-defense, he would have -
proceeded to trial. He further explained because he did not know about self-defense, he pled
guilty. He testified he wanted to rajse self-defense at trial, but he and Counsel did not discuss t‘he»

} eleﬁents, reasonable doubt, or the fact that self-defense is a complete defense.

Applicant also testified he recalled the plea court reviewing his constitutional righté with
him: and he told the court understanding those rights, he wanted to proceed with the plea. He
elaborated, however; he did not tell the truth at that time because he did not know what he could

say and felt as though he was stuck. He testified someone told him to plead guilty. He ‘
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claborated that person told him not to explain his side of the story and that they would “handle
it.* He further elaborated that person told himi to just say “yes,” Applicant also testified he told
the plea court he was satisfled with Counsel; but in the back of his mind, he was not satisfied.
He explained he was weak and did not know what he could say. He further explained this was a
hard ﬂecision to make, and he made the decision to plead guilty. He testified, however, he was
influenced to take the plea.

Following Applicant’s testimony, Applicant rested and Respondent presented the
testimony éf Counsel, Counsel testified he was appointed to represent Applicani, though
Assistant Public Defender Inzerillo was initially assigned the case. He explained Applicant was
not satisfied with her representation and asked to relieve Assistant Public Defender Inzerillo. He
further explained at that time, Applicant was not appointed a new attorney and Appﬁcént
represented himself. Counsel further testified Judge Hayes appointed hi‘n;l, as standby counsel in
order to communicate negotiations, to discuss the discovery with the State, and to schedule the
case for trial. He testified Applicant then requested Counsel be appointed to represent him, and
he and Applicant discussed the case. He explained later, Applicant asked to relieve Counsel, but
the court told him it would not relieve Counsel unless Applicant proceeded pro se, which
Applicant did not want to do.

Counsel testified he met with Applicant numerous times, approximately ten times, and
also met with Applicant’s family. He further testified he received the discovery, and he
explained the State’s version of the facts to Applicant. He testified Applicant gave numerous

versions of his side of the story, including an alibi, and Applicant withheld information from
him. He explained Applicant told him he was not at the crime scenes and there were witnesses

who could verify this. He further explained none of the witnesses Applicant provided to him
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gave ‘any beneficial information. He testified alibi was, therefore, abandoned as a defense, He
further explained Applicant told him he was high or drunk and could nct remember. Counsel
also testified Applicant told him he was startled, the victim grabbed the gun, he saw someone
with a gun, and that he did not see a gun but saw a motion. Counsel explained he was unsure
which version of events Applicant would present at trial. He testified ini one version of events,
Applicant told him he fired a shot in self-defense and Applicant also indicated he saw the victim
with a gun. Counsel testified he explained self-defense to Applicant in various forms. He
further testified he explained the elements of self-defense to Applicant, particularly highlighting
whether or not Applicant was in danger or at fault. He also testified he explained the burden of
proof for self-defense to Applicant.

He also testified a gun was found at the residence, and Assistant Public Defender
Inzefillo noticed it was not included in the list of evidence from the scene. He testified the gun
found wa's a fake, pellet gun, so it was not taken into evidence. ﬁe further testified the gun was
found many feét away from the shooting. Counsel ‘expiaingdi had Applicant proceeded to trial,
this was what they would be left with, and the odds of prevailing would have been difficult.

Counsel testified a theory of self-defense was difficult. He explained that theory did not
match what the witnesses were saying, and he believed it would have been an ethical issue to put
Applicant on the stand., He further explained there was no other way to present seli-defense
other than Applicant testifying, which he explained to Applicant and Applicant understood.

He testified Applicant discussed ‘his issues regarding the burglary charge with him. He
further testified he explained to Applicant even the slightest entry constituted a burglary and also
explained even if he pushed in or reached inside to shoot, that would constitute a burglary.

Counsel testified the first time Applicant ever indicated he stayed outside of the home was at the
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evidentiary hearing, and Ap‘piicant. never told him prior to the plea. He also testified the court
stopped the plea-at one point so that Counsel could explain an Alford plea to Applicant, which he
did.

He further testified he entered into negotiations. He testified once the State was set with
its evidence, the State did not move from its initial offer. He explained the State was not wiliing
to change its offer, which wotld expose Applicant to a sentence of fifteen to fifty years, but
ﬁvould avoid a life sentence. He testified he explained this to Applicant. Counsel also testified
he was copcemed with Applicant’s decisions, s0 he asked the Chief Public Defendér to mest
with Applicant. He testified he also explained he got Applicant’s family involved. Counsel also
testified as the ttial neared, Applicant attempied to fire him, which was a catalyst to the plea.

He testified he explained the waiver form to Applicant, and Applicant understood what
he was facing, He further testified although Applicant indicated many times he wanted to
proceed to trial, Applicant did not indicate he wanted a trial when filling out the form. He also
testified he did not coach Applicant at the plea, and he merely explained the questions the plea

. court would ask. Counsel teéti-ﬁed.Applicant understood the consequences, understood what was
going on at the plea, and understood the recommendation.

Following Counsel’s testimony, Deputy Solicitor Thompson testified. Deputy Solicitor
Thompson testified he handles all homicide cases out of York County and was immediately
involved in this case. He explained he was involved with the law enforcement officers from the
beginning. He further testified it was clear Applicant was guilty of these crimes. He explained
Applicant had a longstanding relationship with the woman who was now dating the victim, and
the relationship between Applicant and this woman was volatile and abusive. He further

explained there were text messages from Applicant threatening to kill this woman and the victim.
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He also testified Applicant was with a‘nothe-r man and w;n?n“ihatvnig_yt, and they were
driving around. He testified Applicant saw his ex—giﬂfr'iend’s-car at the victim;;:fxoh?:e,\st\ated
“oh hell no,” and took the gun with him up to the home. He further testified the victim w‘ent‘M_w“
the door, and Applicant pushed his way inside and pulled the gun. He explained because it was &
sliding glass deor, if Ap’plicant thad not entered the home, he would have had to shoot through
the blinds. Deputy Solicitor Thompson testified Applicant hit the victim in the head and fired a
shot into his chest. He also testified the people in the car heard the commotion. He testified
Applicant then ran out of the house and took off in the car.

Deputy Solicitor Thompson also testified Applicant gave the gun to the man in the car,

. who later was caught with the gun. He further testified there was a jail call, in which it was
indicated “Brown” was arrested with the gun. He explained Applicant was concered by this
fact. He also testified “Brown” gave a statement to law enforcement, desctibing what he saw.
He further testified the people inthe car confirmed Applicant went inside the house and killed
the victim,

He testified the gun at the residence was a pellet gun, which was found behind the couch,
covered in clothing, and against the far wall from the shoot. He testified he did ﬁot ask law
enforcement to colleet that pellet gun into evidence. He assumed it had been collected, but he
had photographs of the gun. He further testified the victim would not have known about the gun,‘
He also testified it was not a real gun, so it would not have been considered a viable weap(;n in
gelf-defense.

Deputy Solicitor Thompson testified he provided discovery first to Assistant Public

Defender Inzerillo then to Counsel. He further testified he shared full diseovery with the
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defense, including all witness statements. He testified Assistantquinc Defender Inzerillo asked
him about the gun, and he relayed the information about the gun to her gnd- to Counsel,
" FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
| testimony at the post-conviction relief hearing, This Court has further had the opportunity to
observe the witnesses presented at the hearing, ¢losely pass upon their credibility and weigh their
testimony accordingly. Set foith below are the relevant findings of facts and conclusions of law
as required pursuant to 8.C. Code Ann. §17-27-80 (1985).

Applicant’s sole allegation is ineffective assistance' of counsel fér failing to advise
Applicant of his ability to present self-defense at trial. f

Ineffective Assistance of Counsel

In a post-conviction relief aetion, an applicant has the burden of proving the allegations
in the application, Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.Q& 813 (1985).
When an applicant alleges inéffective assistance of counsel as a ground for relief, the applicarit
must prove “counsel’s conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied upon as having produced a just result.” Strickiand v. Washington,
466 U.S. 668 (1984); Butler, 286 S.C. 441, 334 S.B.2d 813.

The proper measute of pérformance is whether an attorney provided representation
‘within the range of competence required in criminal cases, Courts presume counsel rendered
adequate assistance and made all significant decisions in the exercise of reasonablé professional

judgment., Butler, 286 S.C. 441, 334 §.E.2d 813. The applicant must overcome this presumption

1o receive relief, Cherry v. State, 300 8.C. 115, 386 S.E.2d 624 (1989).
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Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the applicant must prove counsel’s performance was deficient. Under this prong,
attorney perfonnaﬁce is measured by its “reasonablenéss under professional nomr;s.” Cherry,
300-S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel’s deficient performance
must have prejudiced the applicant such that “there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would have been different,” Cherry,
300 S.C. at 117-18, 386 S.E2d at 625. In order to satisfy the prejudice prong of this test
following a guilty plea, the applicant “must show that there is a reasonable probability that, but
for counsel’s errors, he would not have pleaded guilty and would have insisted on going to trial.”
Hill v, Lockhart, 474 0.8, 52, 59 (1985).

Afer careful review based on the standard discussed ‘above, this Court finds Applicant
has. failed to carry I;tiS burden in this action. Below are this Court’s findings in regards io each of
Applicant’s allegations of ineffective zassistance- of counsel, .

Counsel’s alleged failure to explain self-defense to Applicant

Applicaht contends Counsel was in:e‘ffectiVe for failing to advise Applicant of the abilit;r
to present a defense of self-defense at trial. “Counsel’s concern is the faithful representation of
the interest of his client and such representation frequently involves highly practical
considerations as well as specialized knowledge of the law.” Tollest v. Henderson, 411 U.8. 258,
267-68 (1973). “A self-defense charge is not.required unless it is supported by the evidence.”
State v. Slater, 373 8.C. 66, 69, 644 8.E.2d 50, 52 (2007) (citing Stare v. Goodson, 312 8.C. 278,
280, 440 S.E.2d 370, 372 (1994)). In order to establish a defense of self-defense, the defendant
must: (1) be without fault in bringing on the difficulty; (2) have been in actual imminent danger

of losing his life or sustaining serious bodily injury; (3) show that a reasonably prudent person of

Page 14 of 17

A




b'rdinary firmness and courage would have entertain the ‘b:slief he was actually in imminent
danger and the circumstances were such as would watrant a person of ordinary prudencé,
firmness, and cotirage 1o strike the fatal blow in order 1o save himself from serious bodily harm
or death, if the defense is based ﬁpon a defendant’s belief of imminent danger; and (4) have had
no other probable means of avoiding 'theudanger. Id at 69-70, 644 S.E.2d at 52. A defendant
“who provokes or initiates an assault cannot claim self-defex'zse unless he both ‘withdraws from
the conflict and communicates his withdrawal by word: or act to hi’s adversary.” State v. Jackson,
384 8.C. 29, 36, 681 S.E.2d 17, 20-21 (Ct. App. 2009).

Here, Applicarit te‘;tified as the victim went to the door, he reached for something
towards the side of his body, cansing Applicant to shoot at him. He further testified he did not
shoot to kill. Applicant elabotated he thought the victim was going to shoot him, and he feared
for bis own life. Counsel, however, testified Applicant gave numérous versions of the events of
that night, including an alibi defense and self-defense. He explained at times, Applicant would
state he saw the victim grab a gun, saw someone else with a gun,.. and never saw a gun but rather
saw a motion, He further explained based on these numerous stories, he explained self-defense
to Applicant. Counsel also testified a defense of self-(iefensc at trial would have been difficult,
as Applicant’s version did not comport with the other witnesses. He testified in order to present .
such a defense at trial, Applicant would have to testify, which he explained to Applicant.

This Court finds Counsel’s testimony very credible, whereas Applicant’s testimony is ng’t
credible. Moreover; by Applicant’s own admission at the plea, he and Counsel had discussed

possible defenses that might have been beneficial. Plea Tr. 15-16. Because Counsel fully

explained the elements of self-defense to Applicant and explained the difficulties in presenting a
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defense of self-defense at trial, this Court finds Applicant has failed to establish Counsel was
deficient. . |
Similarly, this Court further finds Applicant has failed to establish any resulting prejudice
from the alleged deficiency. Applicant voluntarily made the decision to plead guilty, indicating
no one had :p'r'pmi‘sed him anything, threatened him, or coerced him into pleading guilty, Plea Tr.
26, He further indicated be was pleading guilty of his own frée will and accord. Plea Tr. 26. |
Moreover, after the State‘ had given its recitation of the facts, Applicant admitted to shooting the
victim, Plea Tr. 27. He further admitft‘ed, he did not have a good chance of pfesentin’g a defense
of self-defense at trial. Plea Tr. 27. Applicant understood he could present this defense, yet
chose to waive any and all defenses by pleading guilty. Based on ‘a{l of the foregoing, this

allegation must be denied and dismissed with prejudice.
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CONCLUSION

Based on all the foregoing, this Court finds and concludes Applicant has not established
any constitutional vii;lati’o’ns or deprivations that would require this court to grant his application,
Therefore, this application for post-conviction relief must be denied and dismissed with
prejudice. |

This Court notes Applicant.must file and serve a notice of ‘appeal within thirty days from
the receipt by counsel of written notice of entry of judgment to secure th;a appropriate appellate
review, See Rule 203, SCACR. Pursuant to dustin v, State, 305 S.C. 453 (1991), an applicant
has a right to an appellate counsel’s assistance in seeking review of the denial of post-conviction
relief. Rule 71.1(g), SCRCP, provides if the applicant wishes to seek appellate review, post-
conviction relief counsel must serve and file a notice of appeal on Applicant’s behalf, Applicant
is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. That this application for post-conviction relief must be denied and
dismissed with prejudice; and

2, The Applicant must be remanded to and remain in the custody of
the State. : *

AND IT IS SO ORDERED this & " day oﬁ%‘sdm‘! @, 2018.

ROGER E. HENDERSON
Presiding Judge
Sixteenth Judicial Circuit

/. -So.uth Carolina
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The Honorable David E. Shearouse
Clerk, South Carolina Supreme Court
P.O. Box 11330

Columbia, SC 29211-1330
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