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STATEMENT OF ISSUE ON APPEAL

Whether the court erred by finding the forensic interview had particularized guarantees of
trustworthiness where defense counsel correctly argued the child was led by leading questions,
and that the interview. did 'not‘have-in'ternal‘ coherence pursuant.to S.C. Code § 17-23-176(B),.

especially where the court acknowledged the interviewer used leading questions?




: STATEMENT OF THE CASE
Appellant was indicted by the de;‘y County ‘Grand'Jury for fhe Aoff,er__ls'_e of pgiminal,
séxual conduct with a minor in the ﬁrét degreé. R. 298-299 Appellant’s case was called ‘to trial
on .May 8, 2‘01:7, before the Honorable ‘Paul M. Burct-l-, and a jury’. .Jar"nes,Galm(;re rebresented
»appellant. Joshua D Holford énd C. Leigh Ahdfew were the assistant solicitors. R 1.
On Méy 11, 2017, tﬁe jufy found appellant g.ui'ltyA as cha_rge_d. R. 287, 1. 1-6. Judge
Bﬁrch sentenced ap;;eilant' to thirty-five };ééfs imprisonmént. R 295, 11;:-6-12‘. | :

This gippeal follows.



STANDARD OF REVIEW
“The admission of evidence is within the dis‘cre.tion of the trial court and will not be

. reversed absenf an abuse of discretion.” S_tate v. Hatcher, 392 S.C. 86, 91‘, 708 S.E.2d 750, 753

(2011) (quoting State v. Pagan, 369 SC 201, 208, 631 S.E.2d 262, 265 (2.006)). “An abuse of

discretion occurs when the conclusions of the trialilcourt either lack evidentiary subport or are

controlled by an error of law.” Id.; @'also Stéte v. Brockmeyer, 406 S.C. 324, 340,-751 S.E:2d

645,653 (2013).



ARGUMENT

" The court erred by finding the. forensic interview had particularized guarantees' of

trustworthiness where defense'. counsel correctly argued the child was led by leading ‘questions

R and that the 1nterv1ew d1d not have 1nternal coherence pursuant 10’ S.C. Code § l7 23 176(B),

: especrally where the court acknowledged the 1nterv1ewer used leadmg questrons
) Relevant Fa_cts-y o Lo -
The trial c.ourt_h‘eard the testimony. of the forensic interviewer, Haydee Sencion, out of

the presence of the jury. “Sencion worked at the Children’s Recoyery Center in Horry County.

o R 56,1.22 — 57 1.9. Sencion testlﬁed that she’ used the RATAC protocol R. 57 1. 19- 22.

The alleged glrl v1ct1m in’ thrs case was appellant S erght year -old ‘“‘step-daughter,”
. although appellant ‘was not yet marrred to the chlld’s mother - that was allegedly planned in the
future at the trme R 58, l 17 59 l 9 | |

Senc1on 1n conclusory fashron test1f1ed on drrect examrnat1on that she used nonleading
questrons. .R. 59 ll. 19-21. The V1deotape of the forensic intervie\y was then playedtfor the trial
‘Judge R. 60 l 21 - 61 l 5 It is iow on frle wrth thrs Court

The ass1stant solrcrtor mformed the court that the state had redacted “talk from the -
forensrc 1nterv1ew ‘about vtzhat 1s real and what is not‘ " The state also redacted “talk about the
truth room,’ and redacted whatever was on the tape about the alleged victim’s brrthday as well. .
R 61 ll 8- 23 | | "

Defense counsel obJected to the Jjudge frndrng the forens1c 1nterv1ew trustworthy: pursuant
to S C. Code §17- 23 170. Defense counsel po1nted out that there were leadrng questrons durrng

theforens_rc interview, and he argued -1t>.was‘not 1nternally coherent. R. 62, 11. 5-15.



The assistant'solieitor argned that the forensic ’interviiewer only repeated parts of what the |

child said, and she maintained “the majority ‘oif‘:':\')vhat WaS’said on the video came from the child
herself, it was her _testimony.” The solieitoraleo ‘maintained it was .internal.ly coherent and “the -
~ child tells a pretty consistent story about What h’appened . RU620 1L l6-25 .
o The Judge responded that he d1d remember ‘a couple leadrng questions,” but he
maintained that wasn’t the “heart of the issue in thls matter The Judge said he found the
: forens1c 1nterv1ew pretty stralghtforward nothmg really unusual about 1t ” R. 62, 1. 5-63,1
14. |

Later, when the state moved to-introdnce' the forenslc interview in the preeence of the
jury, defense counsel added additional objeetlons that it was cumulative because the alleged
,vrctlm had already testified. R. 2lO 11. 9-20.

Other Evidence

The " alleged victim was eight-Years-old at the time of the alleged incident. The
~ complaining girl vt/itness. Was nine-years-old, and in the third grade at the time of trial. R. 95, 11.
 7-22. The child acknowledged she e‘alled.appellant .“daddy,” when he lived with her, her mother,
and her two brothers-. R. 96, 11. 6-25. As will be seen infra, appellant and his two children also
lived there, as wel_l' as another conple and their children.

The complaining witnes'stesti‘ﬁed that she was playiné in th play'room with her brothere
When appellant told her he needed to talk wrth her. The child malntamed that appellant took her
inside the bedroom and he. locked the door. Tr. 97 1L 9- 25,

The child ma1nta1ned that appellant told her “You re the oldest you need to take care of

b4

the young ones.” The complarnlng wrtness then test1ﬁed that appellant made her perform oral

sex on him. R. 98, 11 6-25.



The child said when her inofher retuined home, vslie imrnediétely told her mother what
had liappened. Her rnolher cdnfronte’d ai'})pellant,..wl_lol “kept saying that was ‘a__ lie, that was a liel 5
And it wasn’t, necause Mommy said, l'kniew my deughier‘ V\lonldn’l,say anything like that.”
Aipp_ellant vthenutold her mother to “{ake me to my niom’s honse.” Tr. 99, 1. 13 ~100, 1. 10. That
~ was ‘the last itiine lhe' c_omplaining wilneés,saw appellant before the trial. - |

On redireet examination,.the child admitted slie did not like anpellant before this alleged
incident eVer happened.. -The'_ child mainteiined that appellant and her mother fought, but did not
have “a lot of problems.” R 1712211812,

‘ 'Tlle complaining i)vitness’_e seven-y'eer-:nld brother_rernembeied the day of the alleged |

incident. | He_said that his sisler vyaé' cfying on. ‘ihe couch aﬁer it occnrred, and he maintained he
‘tried t‘é‘open the bedrdoni door where appelleinl i&laé vs‘/ith‘ his sister but “the door is locked.” R.
120,1.6 - 121, 1. 6.

Ann Arnett was the motlier ef lhe alle‘ged victim. She testified that she had three
._ children, including tlie alleged‘ victim. ‘Prior to- the alleged incident in this case, Ai*nett said in
.addition to her and her three children, she also lived with-appellant and his two children. In -
additiqn, there was another couple and their children living in the house also. R. 130, 11— 131,
1. 22. Arnett said that anpellant and his eliildre'n, and the other couple,iand their children, moved
. out on the night of the incident. R. 131, 1. 23 — 132, l 24. h

Appellant always-denied having ‘conir_nitted the sex act with the complaining witness. .H'e
denied the act to Arnett, and td the police during his Videotaped interrogation. R. 149, 11. 17-23.

On cross-examination, Arnett Vdenied she intended to break up with appellant, and she
denied that she asked appellant to stay with her until their other roommates movedlout. R 152, L.

23 - 153, 1. 3. Arnett admitted she telephoned DSS alleging appellant’s mother was neglectful in



- taking care of appellant’s grandrnother. R. 153, 1L ‘4-l6. Arnett also admitted she warnted to hurt
 appellant, and to get even with him. R. 155, 11, 12-14.
Detective King Hemingway testiﬁed that appellant denied committing the sexnal act with
llthe alleged victim but he did admit he told the child that she was “the oldest and needed to be
respons1ble 7 R. 169, 1. 21 ~ 170 1. 4. Appellant also told Hemingway he never locked the

bedroom door when he was w1th the Chlld R 171, 11. 17-18. Hemingway also acknowledged
that he was gomg to arrest appellant after the interrogation regardless of what appellant said
during the V1deotaped interview. R 201, ll 2- 22
Discussion

South Carolina Code § 17-23-175 all‘ows the admission of a forensic interview of a child
under twelve years old if the trial court determines it'posses’ses»“particularized guarantees of
trustworthiness.” See S.C. Code § 17-23-175(B). The statute provides m determining |
‘ftrustworthiness the court can consrder whether the statements were el101ted by leading
questions, and whether the statement has rnternal coherence. See S.C. Code § l7-23-l75(B)(l)
& (4). |

As seen, defense counsel _stated that the forensic interviewer used leading questions, and
the judge agreed that several of the questions during the interview were leading. Defense
counsel also argned the forensic interiliew"lacked internal coherence. The judge did not rule on
that objeetion. |

Viewing the forensic interview reveals that it does lack internal coherenee, and the
leading of the child to get her story:straig:ht and plausible was noticeable. It far from inspires

~

confidence.



At onevpomt the ch11d said she and appellant were both on the bed when it happened At
another point she says she was knelhng Whlle acting out her position later in the interview she
indicates she was standing.

She claims appellant was wearing'freshly washed all white underwear which is in confiict ‘
with other triai evidence. She claimed‘_appeilant got ‘blood on his white boxers or underwear
- because she ‘was bleeding from the mouth because appellant’s':belt hit her_tooth. She told Marcus

afterwards that nothing happened. . The child rnumbles, 1is distracted, and the interviewer’s
influence and leading is apparent. |
Additionally, the foren51c interV1ew had been redacted at the time the Judge V1ewed it to
:;rnake hlS ‘trustworthiness determination.” That ‘was legal error. The judge was obhgated by the |
‘ ‘statute to make the tﬁstWorthiness deterrnination from “the totahty of the circumstances.” See V'
'S.C. Code § 17-23- 175(A)(4) That means pr10r ‘to the state removmg part of the evrdence - the y
' 'foren51c interview — by redacting it before the Judge could view the entire original product.

The sohc1tor said the forensrc-mtervrew had ‘already been redacteéd to remove the “telling -
'“the truth” discussion, the “what is real and what is‘not” discussion, and the forensic interviewer
talking about the"alleged victim’s birthday. R. 6,i,, 11:‘ 8.3, |

However, cach of these redacted discussions were. also critical to- the: judge’s '
determination of whether the child was coached or inﬂuenced. The redacted interview certainiy
shows the interi/iewer’s inﬂuence on a child unsure of herstory or what'.happened. It is. not
internally coherent. The judge couid not exercise his discretion where part of the evidence was
removed b'efore'he ever \;iewed the forensic‘ interview.' See State v. King,“422' S.C. 47, 8i0 o
S.E.Zd. 18.(2017) (The judge. abused his discr_etion by admitting ﬁfteen' minutes of jail tapes |

without listening to them).



In Stat.e v.‘Whi_tner, 399 S.C. 547, 732 S.E.2d 8‘61 (2012), the‘lCouft addressed the same
foundational trial concerns. tﬁat are ihvplved in this case. In Whitner, the Court f&md-the
forensic interview of ‘the child served as a model of how the statute was designed fto WQrk.
Specifically, the Whitne.r Court held that the forchsic; interviewér did not imprbperly lead of '
influence thé alleged victim in any way. The-alleged victim answered the questioﬁs of her own
~ accord.

Here, conversely, it is undisputed that the forensic interviewer asked some leading '

questions. The court abused its d‘iscr'etionlbvy ruling thé,fofensic-interview mét the foundétional
requirement of having “pani;ﬁlarized guérantees of .trus'tworthi_ness” where the court did not
~ view the forensic interiev\; before it was redacted. The. items redacted may weil have been
critical also to the cbourt"s “internal vcoherer'l‘ce;’ ruling as well. The state was allowed to remove
portions of the forensic -intervi_ew by redaction, and therefore the judge could not maice a ﬁnding
of trustwor'thiness-ba'sedv on the i“tofality»of the circumstances.” See S.C. Code § 17-23-
| 175(A)(4) and S;C. Code §.147‘-23-175(B)(1‘) - (5_).

Defense éoﬁﬁéél' properly objécted when the state mdyed to introduce the‘ fofensic
i_ntervié’wv in the prf‘:siencev of the j.u'ry, and he added additional objections. The, tr'i.al court abused,
his discretion in admitting the forensic interview because leading questions were empléyed, it
lacked internal coherence, and the judge did not view the entire forensic interview before ruling
the foundation of tfustwort_hin,ess, ?n the totalify of thé circumstances, had been met.

The forensic inferview is obviously highly prejudicial because it is a legislative
enactment which élloWs_ the jury -- as in no other case -- to consider the child’s prior.consistent A
statement. Prior consisténi étatements are not admissible because they have the impermissible

spurious tendency to have the jury determine because the witness is telling a consistent story that



it must be true.- A prior consistent statement therefore is not admissible unles.s it is to rebut a

charge of recent fébricatiori or improper inf_liuer;_c'e._.jS_ev:e Bums V Clayton, 237 S.C. 316, 117 -
S.E.2d 300 (1960). | | : |

Appeilant undéfstands a forénsic' ‘inter'\vziew‘_is. adrhi_ssjBle if a proper “trustwox_*thiness”
~ foundation 1s l-éid, énfl it is nota‘bdéed by. szvay of improper bolstering or othefwise but.its

prejudicial effect as a prior consistent statement éannotq.be, respectfully, underestimated.

C 10



CONCLUSION -
By reason of the foregoing afgurhents,'appéllaht"s conviction should be reversed, and this
case remanded to the Horry County‘ Court of General Sessions for a new trial,

“Robert M. Dudek .
Chief Appellate Defender

- ATTORNEY, FOR APPELLANT

This 1st day of June, 2(_)18.
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~ Appeal frern Horry Ceunty JUN 01 2018

_ "Honorable Paul M. Burch, (lircuit*VCOurt Judge SC COUH Of Appga[s-

THE STATE,

RESPONDENT,

* ANGEL L. SANCHEZ,

" APPELLANT

~ . PETITION TO BE RELIEVED AS COUNSEL

Counsel for Angel L. Sanchez states: - N ’ »

1. He¢ is Chief Appellate Defender for the South Carolrna Office of Appellate
Defense, and was appomted to represent appellant.

2. He has reviewed the record of appellant s trial before Judge Paul M. Burch which
was held on May 8- 11, 2017, and, in his oprnron the appeal is without legal merit sufﬁc1ent
to warrant a new, trial. ‘

3. He has, pursuant to Anders v. California, 386 U.S. 738, 87 S. Ct. 1396 (1967)
briefed an arguable legal issue which arose during-the course of the trial. ‘

WHEREFORE, He asks the Court to- relreve him as counsel for Angel L. Sanchez.

Respectfully Submrtted,

Robert M. Dudek
Chief Appellate Defender
. ATTORNEY FOR APPELLANT

This 1st day of June, 2018.
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THE STATE,.

RESPONDENT,

ANGEL L. SANCHEZ, -

APPELLANT

DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

* Appellant proposes the following be included in the Record on Appeal:

(1) True-billed indictment:
(2) Entire trial transcript ‘
- (3) State exhibit 4 (forensic interview).

I certify that this designation contains no matter which is irrelevant to this a

June 1, 2018 ‘ : % M

Robert M. Dudek
Chief Appellate Defender

South Carolina Commission on Indigent
Defense _ ’

Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT



CERTIFICATE OF COUNSEL

The under51gned certifies that to the best of my ab1l1ty this Anders Briet of Appellant
comphes with Rule 211(b), SCACR, and the April 15, 2014 order from the South Carolina
- Supreme Court entitled “Revised Order Concerning Personal Ident1fy1ng Information and Other

Sensitive Informat1on in Appellate Court F111ngs

“June 1, 2018 o - W M
. RobeAM budek
Chlef Appellate Defender

‘South Carolina Comm15510n on Ind1gent
Defense
Division of Appellate Defense
- PO Box 11589
Columbia, SC 29211-1589
(803) 734-1330

ATTORNEY FOR APPELLANT

RECEIVEy
] o JUN 01 2018
7 SCCourtof Appegss



on Angel L. Sanchez, 372557, at Broad River Correctional Institution, 4460

Columbia, SC 29210, this 1st day of June, 2018. M
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THE STATE,

RESPONDENT,-

ANGEL L. SANCHEZ,

APPELLANT

CERTIFICATE OF SERVICE -

The undersigned hereby certifies. that a true copy of the Anders Brief of Appellant and
Designation of Matter in the above referenced ‘case has been served upon J. Benjamin Aplin,
Esquire, at the Rembert Dennis Building, 1000 ‘Assembly Street, Room 519, Columbia, ‘SC
~29201; and a copy of the Anders Brief of Appellant and Designation of Matter have been served.

ad River 'Road,‘_

- Retbert M. Dudek
Chief Appellate Defender

ATTORNEY FOR APPELLANT
. SUBSCRIBED AND SWORN TO before me |
thlS Ist day of June, 2018.
/47%/\ @V\% (L.S) |
Notary Pudefor South Carolina T o _ .

My Commission Expires: May 2, 2027.



