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Body in a trunk. Dumped in
the river. Shot in the ear.
And we heard from Korth and
Shanna Cumbee. Area that it
happened in. The
consistencies far outweigh the
inconsistencies. Look at the
evidence.

I don't think that
the defense 1is going to'argue
this point. I think it's
absurd but they may and I have
address it, that the body 1in
the trunk is not Ali. Ladies
and gentlemen, the hard hat
found in the trunk. Ladies
and gentlemen, the tag pulled
from the car that came back to
the car that belonged to Ali
Sarhan. Ladies and gentlemen,
a prosthetic 1leg on the body
which we heard from the ICE
agent, Ali Sarhan had a
prosthetic leg. Not going to

dwell on this too long. The
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two families are hurt. And
just as you as human beings,
your heart goes out to them,
my heart goes as well because
Jason -- I'm sorry. Jeffrey
Herrmann's mother doesn't
deserve to be here. Father,
brother, sister. But, Tadies

and gent]ehen, it's not law
enforcement or Jason Cumbee or
the prosecutors that bring

Mr. Herrmann here. It's his
own conduct and his own
admissions.

Likewiée, if you 1o§k
at our side, you won't see the
name of Al1i Sarhan, Al
Sarhan was a lonely disabled
immigrant. His family,
thousands of m11es'away. But
he has a name. Mother,
father, siblings. It's my
hope that when you do justice

his family will learn about it

and have somewhere to visit to
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1186
intent, the i11 will, dts
purpose. A lot of times 1in
trials we have to argue about
this point, and that's that
malice can be formed in a
second. Holding the gun. I'm
going to kill someone. vThat's

malice. We don't have to
argue about that in this case
because we've heard the
evidence that Mr. Herrmann
planned it for some time
before he did it. Malice. I
think I'm going to rob him.
No. It would be best if 1

just kill him. Here's how I'm
going to do it. Malice. This

case is chock full of malice.

A purpose. The presence of

malice éforethought is not an

issue in this trial. Honestly
I anticipate from the defense

that they're not even going to
argue that what happened to

Ali Sarhan wasn't murder.
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first box you check . The
defendant must be without
fault for bringing on a
difficulty. Self-defense
claim done on box one. You
heard evidence that the
defendant Jeffrey Herrmann
Tured the victim out to
McClellanville. I got your
money. Come on out and get
it. With the plan to shoot
him. When he got there, oh,
your money is somewhere else,
let's get in the car together.
With the plan to shoot him.
The entire reason this murder
occurred was on the actions of
Jeffrey Herrmann. And so our

first category of self-defense

is done. Is shot down. We've
- disproved it.. The defendant
wasn't without fault. He had

the sole fault in bringing on
this difficulty. We don't

even get past the first box.
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he doesn't 1ike me, that even
if I perceive that perhaps one
day he might do something rash
I can't go kill him and claim
self-defense at trial.

Jeffrey Herrmann was not 1in
imminent danger. Jeffrey
Herrmann lured Ali out to
McClellanvilile. Second

category. We don't check that

box. Just like the first. We
exit. Self-defense is shot
down .

The third category
that must be established for
you to find self-defense 1is
that if Jeffrey Herrmann
believed he was 1in immiﬁent
danger, I'm paraphrasing here,
a reasonable person, you, the
reasonable people we select
from our community, would have
also believed that yod were 1in
imminent danger and that a

reasonable person, you, would

1194
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have to find, which certainly
is not in this case, that
there was absolutely no other
way for Jeffrey Herrmann to
act other than murder Alid.
Ladies and gentlemen,
in the months myself and Julie
have spent preparing for this
trial a thought has come up
time and time again. Perhaps
1t;s a littile cheesy; but it's
true. And that's that our
country makes a promise. Our
country has an aspiration and
it's a promise a lot of us
remember from saying the
pledge of allegiance and
that's justice for all. It's
a promise. We, even the most
basic knowledge of history
knows that we have failed time

and time again as a country to

1Tive up to that promise but

yet people still flock to

these shores because it's our

1196
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remains of Ali Sarhan set 1in a
tkunk in the bottom of a river

for eight and a half years.

The last year and a half

they've been in a cardboard
box. Live up to that promise.
Live up to the promise of

justice\for all, even the

" lowest among us. I hope this

doesn't offend anyone, but
certainly a disabled Iraqi
immigrant lonely, l1iving in an
R. V. deserves that promise.
Live wup to'that promise,
ladies and gentyemen. Find
the defendant guilty of
murderer.

THE COURT: Mr. Davis.

MR. DAVIS: Thank you,
your Honor. Your Honor, could
I have just a moment to set
something.up?

THE COURT: You may.

MR. DAVIS: May it

please the Court.
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that's your job and that's all
that we ask, you speak the
truth. |

Now, if Jason Cumbee
is telling the truth then
Jeffrey Hérrmann is a
murderer. I mean if he's
telling the whole truth and
nothing but the truth from
this witness stand. That it
should be obvious that he's
not telling the truth, that he
could not be believed. Not
after six, seven statements.
Two proffers from this

Solicitor's Office. The

'assistance and threats from

his detective buddies that he
toured around Francis Marion
Forest with, going to
locations he knew the car
wasn't at? Help getting out
of jail two times when he's
arrested in 2008. Sheriff's

deputies got him out of a

1200
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He actually thinks
he's not goingvto get caught.
Aaron? Aaron? Aaron doesn’'t
even exist. But who's going
to check that? Who's going to
check that? Jeff Harold or
something. He just doesn't
want to go to jail in July of’
2008. I know where a body is.
It's Jeff sdmebody. I don't
know if they're going to check
it out. I just didn't want to
go to jail today.

He l1ies about murder.
He l1ies about dealing drugs
with ATi1i. Knowing how to
call -- knowing, Ali knowing
how to call Jason'§ house.
Jason has as mﬁch reason to
kill Al1i as anyone. Or anyone
else in McClellanville who

might have been dealing drugs

with Ali. This not a decade
long conspiracy. It's not a
decade 1dng conspiracy. I

1202



1204

1204

10
11
12
13
14
15

16

17

18

19

20

21

22

23

24

25

1204
1200

to expose the rumors and
gossip and speculation that
were presented from that
witness stand. I'm not
demanded to represent Jeff
Herrmann. It's my pleasure to
represent Jeff Herrmann

because this is rumor and

gossip. That's your
government. Convict on rumor
and gossip. Convict on this

cast of characters that they
called. Convict on that?
It's my pleasure to defend
Jeffrey Herrmann.

And I think it's
pretty obvious and I'11 draw a
bright Tine between what has
been proven and what is rumor
and gossip and speculation.
Let's l1ook at that evidence
that you'll take back to the
jury room. -It's out in front
of you. It's on the bench,

the bar in front of you..

1204



1206

1206

10
11
12
13
14
15
16
17
l8
19
20
21
22
23
24

25

1206

1202

up on the screen what murder

is. Murder is the unlawful

killing of another with malice
aforethought. The State has
to prove each of those things.
Unlawful killing of another.
Ali is dead. With malice

aforethought. Evil. Cold
hearted. By Jeff. They've
got to prove it was Jeff. And

the State mentioned
self-defense. They put up the
definitions of. That's

obviously something that they

‘are concerned about.

. The evidence proves
that Ali is dead. A1l right.
We don't have the medica]
records. We don't have DNA
match. The remains. But the
remains in the car, thé
remains in the trunk are his.
Prosthetic leg. The hardhat.
The North Carolina license

plate that was found 1in

1206



1208

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

1208

Theresa Freeman? She's the

last person in South Carolina

to see Ali alive and the first

person to report the trailer

broken into, first person to

report Ali missing. I don't

think that she's a murderer
but why not? Where is the
investigation? Where is the
investigation in that? Ali
supposedly went to North

Carolina the weekend before

Theresa reported him missing.

He goes there a lot. Theresa

supplied some drugs? Where

the proof that he made it back

to South Carolina alive?

Now clearly his

remains are found in the trunk

in Wadmalaw Creek. Where's

the proof that he made it back

here alive? She remembers a

fight or a stabbing at a local

bar where Al1i supposedly

stabbed someone. She's aware

1208
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Jason?

You know the Law and
Order shows? The State is
represented by two groups of
people; the police who

investigate the crime and the

district attorneys who

prosecute crime or something
Tike that. Right? And these
are their stories. Right.
Well, this 1is their story.
This is their story. And it's
their obligation and theidir
burden, you'll hear that term
from the judge. Their burden.
That just means their
obligation. To prove that
Jeff did what they're
claiming. Now once the trial
begins, you remember at the
beginning I talked about Jason
being the tour guide? He was:
Took them to the car. Once
the trial begins the attorneys

at this table become your tour

1210
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items of evidence Mr. Groeber
and I made objections during
the trial. That's asking the
judge to make sure you're
a11owed to hear it or see it.
Often times you then heard or

saw what we asked about. It's

just asking the judge to~judge

what is, what you're allowed
to see.

The best way to
defend against such baseless
stories is to rely on the
facts. To rely on the facts.

Jeff has nothing to add to

this and because we presented

no evidence, I get to talk to

you last. Again, I'm not
demanded to defend Jeff. It's
my pleasure to defend him. We

trust that you, the jury, will

speak the truth. You will
find Jeff not guilty. He's

Al

not guilty.
Why did, why did

1212
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their testimony? .They built
the case. They built the
case. Here's what they did.
Here's what we know they did.
Here's what we know they did.
They took statements from five
people. Total. Five people.
That's what we know they did.
Four before they accused Jason
of murder -- I'm sorry. Jeff
of murder and Jason of
accessory after the fact.
Here's the story.
Here's Jason Cumbee on July
third after they helped get
him out of jail. They follow
him to Ali's car. Then again
on July seventeenth and'again

on August first, August first.

Person number two. Jeremy
Casselman,. Jeremy is Jason's
sister's fiancee. Jason's

sister Shanna and 1ife-long
friend Justin. Those are the

four folks that they built the

1214
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do that? Where's Magwood and
Casale? They weren't Qa11ed.
Did they investigate big
money, the guy from Nucor who
got Ali and Jeff in contact
with each other? They weren't
called. Did they investigate
the bar fight that Ali was
accused of stabbing somebody?
They weren't called. Was
there a victim in that that
wanted to get even? Did they
take the time to get phone
records to see if actually Ali
called Jason Cumbee’'s
parents's house. They weren't
called.

Did they investigate
Jason's other statement about
supposedly some copper was
being stolen? No. Did they
investigate who Al1i was
visﬁting in Norfh Carolina?
Whoever? No. Did they see 1if

there's any phone calls from

1216
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evidence that you're going to
take back. I mean it was
enthralling testimony about
the recovery of the car, about
what they found. It was

interesting testimony about

how the two doctors pieced the:

skull back together and a11
that proves is that Ali 1is
dead. A11 that proves is Ali
is dead. Who killed him and
how and was it with malice
aforethought?

The State's concerned
about self-defense. Théy have
to prove that it was Jeff that
did it with malice
aforethought to the exclusion

of any other any other

‘reasonab1e conclusion that

anyone else could have done

it. Jeff -- or Jason did 1it.
Jason did it. Jason knew
where thé car was. He

deceived the detectives by

1218
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Let's talk about
Bryan'Korth for just a moment.
The jailhouse snitch. He's a
counterfeiter. He's playing
the system. He's been in and
out of jails and prisons. He
is manipulative. His shrinks
have told him so.
Manipulative. He got
Assistant Solicitor Julie
Cardillo to call the federal
prosecutor and say he
cooperated. He has pending
chafges in the ninth circuit,
Berkeley County, but they've
not been resolved yet.
They're still pending.

' Solve -- he read
about this in a newspaber
article. Then he got Jeff put
in his cell and l1istened to
him and took five pages of
notesl Met with the
solicitors five times

approximately to get ready for

1220
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through the ear. No blood?

These are minor details but

they matter a lot. Again he's

a life-long resident of jails

and prisons. He got the basic
story down. And he expects
something. Could he have told

a different story? Could he
expect a return favor?

Who else has a story
that doesn't fit the facts and
that's Melissa Hollander. How
did the police even find her?
Casale and Magwood weren't
ca1f§d. How did the police

even Tind her? Well, we do

know is when they did talk to

her they a]ready‘ta1ked to
everyone else. Casale and
Magwéod had already talked to

everyone else when they talked

to her. Jason three times.
Shanna. Her fiancee. Jason's
life-long friend. And then
they talked to her. Is she

1222
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what does she do? Nothing.
Nothing. On August the
eleventh the statement s
taken. That's twenty days
she's been in Charleston.
Report it? No. Tweﬁty\days
she doesn't do anything about
this confessed murderer.

Now, right around the

time of her statement Jeff and

Jason are arrested. You saw
her demeanor. It's, you know,
just all too easy. Rumors are
rampant. People are £a1k1ng.
People been arrested. She
jumps on board. Her

ex-boyfriend broke up with her
on her birthday because she
had been out all night
partying. They were at her
deceased grandmother's condo.
He didn't even want to be down
there. He's coming home.
Isn't it ironic,

though, that supposedly Jeff

1224
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you think if there was a
bullet in that body or in that
car or in that trunk that
through that exhaustive
sifting through that it would
have been brought 1in here
today and shown to you? It's
not true.

She gives a
mu1tip1e-pagé statement to the
Sheriff's O0Office, I'm not sure
how they found her. That was
after they talked to everybody
else. Tells them - - 1f'$
important she tells them
everything she knows. But the
next day the detectives, 1
forgot to tell you, I forgot
to tell you. You know what?
He burglarized the trailer.

He stole ten or fifteen
thousand dollars. He paid
people off to keep them quiet.
And he burned the information

and documentation in the

1226
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to Justin. He was read his
Miranda rights. Thought he,
he said ahh, they only do that
to people that were going to
get arrested. So he better
stick with the same story. He
doesn't want to get arrested.
Jason's sister Shanna.and her
ex-boyfriend, that 1is Jeff's
ex-gir]friend and her fiancee
Jeremy.

Just briefly I want

to go through those folks.

Jeremy and Shanna. They never
wanted to be in this mess I'm,
I'm confident. It's her
brother. Her only brother.
And it's his fiancee, Jeremy's

fiancee Shanna and they have

of a child together. And it's

clear, it's clear that when
Jason got out of jail July
fifth, a day,.a day or two
after he gets out of jail that

he goes to the

1228
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Now the State wants
you to recai] Jason's
testimony from this witness
stand. But again the only
true testimony was the last
story. He told the whole
truth on December fourth,

2009. A month ago. He told

"the whole truth when he met

with these two assistant
solicitors, Invéstigator
Osborne from their office, and
his attorney Mr. Smiley. Then
he tells the truth, the whole
truth, and nothing but the
truth. _

Second prbb]em. They
agree a second time. What you

say we can't use against you.

Second time. He doesn't want
to go to jail. He's not going
to admit to murder. If you

hurt my sister I'11 do
everything in my power to bust

your ass. I don't want the

1230
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that he gave statements to C.
c. §. 0. Charleston County
Sheriff's Office. July third.
Detective Casale. Detective
Magwood. Where are they?

July fifth he gets

out and he talks with Jeremy.

Shanna's fiancee. Shanna the
next day. Talks to her the
next day. July seventeenth,

Detective Magwood and
Detective Casale talk to him
again. August first they talk
to him again. I need not |
recount all the Tlies. After
one, two, three, four, four
different statements to two
different law enforcement
agencies Detective Casale and
Detectivé Magwood finally talk
to a different person; Jeremy

Casselman, the fiancee of

Shanna Cumbee. The next day
they talk to Shanna. The next
day they talk to Justin. And

1232
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The evidence you have
is clear as to the death of
Ali. The evidence you have as
to who done it is not. The
first story, the only story is
what Detective Casale and
Magwood ran. They run to the
solicitor's office and they
ran with his story.

Jason Cumbee has not
spoken the truth. And for
reasons and motive and bias
and friendships the other
witnesses have not either.
It's not Jeff. No one has
spoken the truth.v You get to
speak the truth. You get to
speak the truth.

Jeff is set with the
weight of this gossip and
rumor and speculation and old

friends turning against him

since his arrest. August
eleventh. He's waited for
this day. He's not a
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consider only the
testimony that has been
presented frdm the witness
stand, any exhibits which have
been made part of the record
in this case, as well as the
stipulations of counsel.

I have the additional
duty to charge you on the.law
applicable to this case. As
the presiding judge I am the
sole judge of the law of this
case. It is your duty as
jurors to accept it and to
follow the law as I state it
to you now. If you have any
idea as to what the law is or
what the law ought to be and
does not agree with what I'm
about to tell you, you must
abandon your own ideas and -
accept the law as I state it
to you now. In every case
tried in this court before a

jury the jury becomes the sole

1236
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1 and weight and the truth of

2 vthe evidence that has been

3 presented during this trial.

4 The indictment

5 charges the defendant with

6 murder. I remind you that the
7 fact that the defendant was

8 arrested, charged, and

9 indicted in this case is not
10 evidence in this case and

11 cannot be considered by you as
12 evidence of guilt in this

13 case, nor does it create any
14 presumption or inference of

15 guilt. This document 1is

16 simply the formal written

17 instrument which contains the
18 charges made against the

19 defendant. It is the formal
20 document by which this case 1is
21 brought into this Court.
22 The defendant has

23 pled not guilty to this

24 indictment and that plea puts
25

the burden on the State to

1238 1238
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beyond a reasonable doubt.

The presumption of innocence

'is 1ike a robe of

righteousness placed around
the shoulders of the defendant
which remains with the
defendant until it has been
stripped from the defendant by
evidence satisfying you of the
defendant's guilt beyond a
reasdnab]e doubt. The
presumption of innocence is
not mere legal theory. It s
just not a legal phrase. It
is a substantial right to
which every defendant s
entitled unless you, the jury,
are satisfied from the
evidence of the defendant's
guilt beyond a reasonable
doubt.

The State has the
burden of proving the
defendant guilty beyond a

reasonable doubt. Some of you

1240
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charged, you must find the
defendant guilty. If on the

other hand you think there's a

real possibility that the
defendant is not guilty, you'
must ine the defendant the
benefit of the doubt and find
him not guilty.

There ére two types
of evidence which are
generally presented during a
trial; direct evidence and
circumstantial evidence.
Direct evidence is the
testimony of a person who

claims to have actual

knowledge of a fact such as an

eyewitness. It is evidence
which immediately establishes
the main fact to be proved.
Circumstantial evidence fs
proof of a chain of facts and
circumstances indicating the
existénce of a fact. It 1is

evidence which immediately

1242
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testified in this case.
Credibility simply means:
believability. It becomes
your duty as jurors to analyze
and to evaluate the evidences
and determine which evidence
convinces you of its truth.
In determining the
believability of witnesses who
have testified in this case
you may believe one witness
over several witnesses oOFr
several witnesses over one
witness. You may believe a
part of the testimony of a
witness and reject the
remaining part of the
testimony of that same
witness. You may believe the
testimony of a witness 1in "its
entirety or reject the
testimbny of a witness in its
entirety. You may consider
whether any witness has

exhibited to you any interest,

1244
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it the weight you think it
deserves.

If you decide that
the opinion of an expert
witness is not based on
sufficienf education and
experience or if you conclude
that the reasons given 1in
support of the opinion are not
sound, or that the opinion is
outweighed by other evidence,
you may disregard the opinion
entirely. An expert witness's
testimony is to be given no
greater weight than that of
other witnesses simply because
the witness is an exert.
Further, you are not required
to accept an expert's opinion
even though it 1is not
contradicted.

I instruct you and
emphaéize‘that the fact that
while the defendant in this

case chose not to testify, it
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State for a particular crime
might be purpose, intent,
knowledge, recklessness, or
criminal negligence. Criminal
intent must be proven by the
State beyond a reasonable
doubt. Criminal intent 1is
always a matter that must be
determined by the jury from
the éircumstances surrounding
thé situation. There is no
way to prove an intent to a
mathematical certainty. There
is no way that medical science

can di sect a person's brain
and determine what the person
had in mind, so the Taw says
that criminal intent may be
inferred from the |
circumstances shown to haQe
existed. This is how you make
a determination of whether or
not the element required for

intent was present. It is not

necessary to establish intent
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defendant as the person who
committed the crime charged.

The State has the burden of
proving identity beyond a
reasonable doubt. You must be

satisfied beyond a reasonable
doubt of the accuracy of the
identification of the
defendant before you may
convict the defendant.
Identification testimony 1is an
expression of belief or
1mpre§sion by a witness. You
must determine the accuracy of
the 1dentif1catfon of the
defendant. You must consider
the believability of each
identification witness in the
same way as any other witness.
You may consider whether the
witness had an adequate
opportunity to observe the
offender at the time of the
offense. This will be

affected things 1ike how Tlong
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person with malice
aforethought. Malice is
hatred, i11 will, or hostility
towards another person. It is
the 1ntentﬁona1 doing of a
wrongful act without just
cause or excuse and with an
intent to inflict an injury or
under circumstances that the
lTaw will infer an evil intent.
Malice aforethought
does not require that malice
exist for any particular time
before the act is committed
but'ma1ice must exist in the
mind of the defendént just
before and at the time the act
is committed; therefore there
must be a combination of the
previous evil intent and the
acf. Malice is shown when a
person speaks words which

express hatred or i11 will for

-another or when the person

prepared beforehand to do the
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defendant's guilt after
considering all of the
evidence including the
evidence of self-defense then
you must find the defendant
guilty.

The following
elements are required to
establish self-defense.
First, the defendant must be
without fault in bringing on
the difficulty. If the
defendant's conduct was the

type which was reasonably

calculated to and did provoke

a deadly assault the defendant
would be at fault in bringing
on the difficulty and would
not be entitled to an
acquittal based on
self-defense.

The second element of
self-defense is that the
defendant was actually in

imminent danger of death or
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facts and circumstances
surrounding the crime
including the physical
condition and characteristics
of the defendant and the
victim. Evidence of prior
difficulties between the
defendant and the victim may
be considered in deciding
whether a threat existed,
whether the defendant had a
reason to believe the threat

existed and how serious that

threat was.

The final element of
self-defense is that the
defendant had no other
probable way to avoid the
danger of death or serious
bodily injury than to act as

the defendant did in this

1256
1252

particular instance. A person

cannot be required to make an
exact calculation as to the

degree or amount of force
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paper. Madam Foreperson, you
are in charge and it is your
responsibility and added duty
to preside in the jury room
during dé]iberations and to
sign the verdict form. State
of South Carolina, County of
Charleston, the Statekof South
Carolina versus Jeffrey M.
Herrmann, in the Court of
General Sessions, docket
2000-GS-10-9048, the verdict
form and again in no
particular order; we the jury
find the defendant not guilty
or wé the jury fihd the
defendant guilty of murder.
Madam Foreperson, you
must sign the verdict form
indicating that this 1is the

unanimous position of the

Jjury. Sign and date it. When

you have reached your verdict,
please knock on the jury room

door, indicate to the bailiff

1258
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MR. SIMPSON: None from
the State, your Honor.

THE COURT: From the
defendant?

"~ MR. DAVIS: Thank you,
your Honor. Judge, just
briefly. Certainly the
standard charge on
self-defense is that the
defendant raised tﬁe defense
of self-defense and that's the
way it was read to thé jury.
In this case obviously the
defense didn't but, judge,
while I note an objection to
the lead into the definition I
do not ask for any remedy.

THE COURT: So with
that for the record no
objection; to the charge as
read?

MR. DAVIS: Nothing

additional, judge. The only

other matter I'1T1 bring up is

obviously before the jury
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assure that everything 1is 1in
order to go back.,

MR. SIMPSON: Sure.

MR. DAVIS: Ma'am, 1
appreciate just a moment to,
to speak to my client and
co-counsel. We would not be
opposed to them getting the
written instructions but we
would ask to handle that, the
issue on self-defense before
its sent back or whatever time
you deem appropriate.

THE COURT: And, Mr.
Davis, again no objection to
the verdict form as prepared?

MR. DAVIS: No
objection, your Honor.

THE COURT: The verdict
form and the indictment will
go back. And has all the
evidence been examined and any
concerns about what has or has
not been admitted? The

defense has submitted no
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be instructed that they may
begin their deliberations.
We're going to hold the
alternates and they have been
instructed that they are not
to'discuss this case among
themselves either. I would
hold them for approximate]y
twenty minutes to make sure
that the deliberations are
under way.

MR. DAVIS: Thank vyou,
your Honor.

THE COURT: Anything
before we await the verdict.
From the State?

MR. SIMPSON: Not from
the State, your Honor.

THE COURT: From the
defendant?

MR. DAVIS.: No, your

Honor. Thank you.

THE COURT: A1l right.

‘We'll be at ease awaiting the

verdict. Thank you.

1264
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ma'am. We have.

THE COURT: If you'1l
please hand the verdict form
to the bailiff. |

(Whereupon, the
Forelady hands the verdict.
form to the bailiff, who in
turns hands the form to the
judge .)

THE COURT: Mr. Clerk,
please read the verdict.

CLERK OF COURT: Yes,
ma'am.

If the defendant will
please stand.

(Whereupon, the
defendant and his counsel
rise.)

CLERK OF COURT: In the
matter of the State of South
Carolina versus Jeffrey M.
Herrmann, defendant,
indictment number
2009-GS-10-9048, we the jury
find the defendant guiity of
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CLERK OF COURT: Ladies

and gentlemen, I will be
asking you two questioné. Is
this your verdict and 1is this
still your verdict. Please,
as I call your number, please
raise your right hand.

‘Juror number
seventy-seven, is this your
verdict?.

THE JUROR: Yes, sir.

CLERK OF COURT: Is
this still your verdict?

THE JUROR: Yes, sir.

CLERK OF COURT: Thank
you.

Juror one
eighty-eight, is this your
verdict?

THE JUROR: Yes.

CLERK OF COURT: And 1is

it still your verdict?
THE JUROR: Yes, sir.
CLERK OF COURT: Thank

1268
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Juror'number thirty,

is this your verdfct?

THE JUROR} Yes.

CLERK OF COURT: And is
it still your verdict?

THE JUROR: Yes, sir.

CLERK OF COURT: Thank
you.

Juror one
forty-three, is this your
verdict?

THE JUROR: Yes.

CLERK OF COURT: And 1is
it still your verdict?

THE JUROR: Yes.

CLERK OF COURT: Thank
you.

Juror two twenty-one,
is this your verdict?

THE JUROR: Yes.

CLERK OF COURT: And s
it still your verdict?

THE JUROR: Yes.

CLERK OF COURT: Thank

you.
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this your verdict?

THE JUROR: Yes.

CLERK OF COURT: And is
it still your verdict?

THE JUROR: Yes.

CLERK OF COURT: Thank
you.

Is there anyone whose
juror number I missed?

(There is no
response.)

CLERK OF COURT: Thank
you. Your Honor, the verdict
stands.

"THE COURT: Thank you.
Anything further, Mr.
Davis?

MR. DAVIS: No, ma'am.
Thank you.

MR. SIMPSON: Nothing
from the State, your Honor.

THE COURT: Any
objections to releasing the
jury? From the State?

MR. SIMPSON: None from

1272
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County.

Please rise for the
jury.

And you have
completed your service for the
next three years. Thank you.

_ (Whereupon, the jury
lJeaves the courtroom at 3:17
p.m.)

THE COURT: Thank you.
Be seated. Mr. Simpson, are
you prepared to go forward for
sentencing at this time?

MR. SIMPSON: The State
is prepared to go forward,
your Honor.

.THE COURT: Mr. Davis.

MR. DAVIS: Judge, of
course IF11 renew'a11 of my
previous motions including now
a new motion for a new trial.
I have no new factual
arguments but I renew all
prior motions, including the

directed verdict, and now a

1274
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Mr. Simpson, MNr. Herrmann's
prior convictions.

MR. SIMPSON: I

'be1ieve, your Honor, that the

issue of the prior convictions
were discussed during the
trial. You're well aware of
the issue with the Ohio and
the fact that we do not have
certified convictions. You
can consider that however Yyou
1ike concerning the facts.

THE COURT: Thank you,
Mr. Simpson.

Mr. Davis, I'11 be
happy to hear from anyoneé
regarding sentencing.

MR. DAVIS: Your Honor,
if Ivcan have a -- just a
moment for that.

THE COURT: You may.

MR. DAVIS: Your Hdnor,
if it please the Court, it had
been my pleasure to represent

Mr. Herrmann since his arrest
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time rémaining.
Judge, he, he talked
to you briefly when you
questioned him about whether
he was going to testify or
not. You know some of the
medical conditions he's
dealing with. Judge, in court
this whole week with us has
been his family members; his
mother, his sister,.his
step-father, his brother. He
comes from a good, loving
féhi]y here in Charleston.
Judge, back in -- he
was born, your Honor, in '81
so we're dealing with him now

a decade later almost. At the
time of {his incident from the
witnesses you heard from, they
were all around the same age.
They were young folks. Again
We,we use that in arguing that
the mandatory minimum is more

than sufficient punishment for
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appeal to be forthcoming so I
have, I've asked him not to

speak. I'm not sure towards

mitigation if any of his

family would Tike to sbeak.
I've spoken to them briefly.
If anybody would want to speak
I1'd ask them now. Honestly,
they're quite emotional about
this, judge. I'm repeating
myself I know, your Honor, but
we would just argue that, that
for aé young as he was then
and as young as he is now
thirty years is more than a
sufficient punishment. And
1ife would be too much, judge.

Life would be too much. We

respect the Court's perogative.

and we hope you consider that
and, and we ask for you to
take that in mitigation.
Thank you, your Honor.

THE COURT: Anything

further from the Sféte?
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(Whereupon, this
matter is concluded at 3:25

p.m.)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
COUNTY OF Charleston ;
SI?& VS: ) INDICTMENT/CASE#: 2009GS1009048

JEFFREY M. HERRMANN y A/WE:  F348237 :
AKA: y  Dateof Offense: _7/15/2000 - 8/31/2000
Race: W Sex: M Age: 28 ) S.C.Code § :_16-03-0010, 0020
DOB: )  CDRCode#: _ 0116
Address:’ )
City,State.2ip: ) SENTENCE SHEET
DL#: : )
*CDL Yes[] No[[] CMV Yes [] Nof"] Hazmat Yes[] No[]
In disposition of the said indictment comes now the Defendant who was » CONVICTED OF or JPLEADS
TO: Murder -

in violationof § 16-03-0010, 0020 of the S,C. Code of Laws, bearing CDR Code # 0116
[ NON-VIOLENT VIOLENT [JSERIQUS  XJMOST SERIOUS {_]Mandatory GPS(CSC [1§17-2545
wi/minor 1st or Lewd Act)
The charge is: As Indicted, [ ]Lesser Included Offense, [ ]Defendant Waives Presentment to Grand Jury. {(defendant's initiats)
The pleais: (] Without Negotiations or Recommendation, (7] Negotiated Sentence, [ | Recommendation by the State,
P
Defendant Attorney for Defendant SC Bar¥
State Departmnent of Corrections, [] County Detention Center,

for a determinate term of e (O under the Youthful Offender Act notto exceed years
and/or to pay a fine of § ; provide t upon the service of ___ days/months/years and/or payment
of § _ ; plus costs and assessments as applicable®; the balance is suspended with probation for _ __

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of

probation, which are incorporated by reference.
CONCURRENT or [(] CONSECUTIVE to sentence on:
The Defendant is to be given credit for time served pursuznt to S. C Code § -24-13-40 to be calculated and applied

the State Department of Corrections. _
[ The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestie Violence ) to ship,transport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:
(JRESTITUTION: {] Deferred [] Def. Walves Henrlng [JOrderea PTUP
Total: $ plus 20% fee: 3 days/hours Public Service Eraployment
Payment Terms: Obtain GED 0
[ Set by SCDPPPS Attend Voc. Rehab. or Job Corp.
— May serve W/E begining
i{;fnp‘“‘t 3 Substance Abuse Counseling U
me: .
§ 14-1-206 (Assessmeats 107.5 %) 5 - i?;ed:r:y[;r:lg:/: li?::lll: szzfsecutive weekly/monthly
§ 14-1-211(AX1) (Conv. Surcharge) s100 _§ (OOL00 pmts, of § ' " beginning
14-1-211(A)(2) (DUI Surcharge) $100°§ i ;
g 56-5-2995 (DUI Assessment) $12 7% osﬁmr- _ paid to Public Defender Fund
§ 56-1-286 (DUI Breath Test) $25 7% ’
§ 47.12 (Public Def/Prob) $500 3
§ 14-1-212 (Law Enforce, Funding) $25 $ 25.00
§ 14-1-213 (Drug Court Surcharge) $100 —g
§ 50-21-114(BUI Bre athTest Fee) $50 ¢
§ 56-5-2942(J) (Vehicle Assessment) SdlVea 3 (0 Appointed PD or appointed other counse
§ 90.7 (SCCIA Surcharge) s s <.00 §47.12 requires $500 bepaid to Clerk
3%te County (if paid in installments) s 2,90 during probation. '
TOTAL 5/ $ 3,90 1 £ 6,
. Presiding Judg ( ’b{'
Clerk of Court/ Deputy Clerk / /\/ Judge Code: AN (—\
Court Reporte, c?é ,?,,’f},, [ Sentence Date; { ’Tﬁb 4.9 Y
SCcan217 (Jf%@) ' f +284
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PER CURIAM: This appeal arises out of Appellant Jeffrey Herrmann's
conviction for murder. On appeal, Herrmann argues the trial court erred by: (1)
refusing to instruct the jury that the testimony of an informer who provides
evidence against the defendant for expected gain, the hope of reward, or for
personal advantage or vindication must be examined and weighed by the jury with
greater care than the testimony of an ordinary witness; and (2) refusing to
reconsider the forty-five year sentence imposed when, at sentencing, Herrmann
failed to fully argue mitigation facts in support of a sentence of thirty years. We
find no error of law in the trial court's decision, nor do we find any prejudice;
therefore, we affirm pursuant to Rule 220(b), SCACR, and the following
authorities: State v. Williams, 367 S.C. 192, 195, 624 S.E.2d 443, 445 (Ct. App.
2005) ("An appellate court will not reverse the trial court's decision regarding jury
instructions unless the trial court abused its discretion."); State v. Burkhart, 350
S.C. 252,261, 565 S.E.2d 298, 303 (2002) (noting in order "to warrant reversal, a
trial judge's refusal to give a requested [jury] charge must be both erroneous and
prejudicial” to the defendant); State v. Mattison, 388 S.C. 469, 478, 697 S.E.2d
578, 583 (2010) ("In reviewing jury charges for error, we must consider the court's
jury charge as a whole in light of the evidence and issues presented at trial."); State
v. Campbell; 297 S.C. 24, 26, 374 S.E.2d 668, 669 (1988) ("It is elementary that in
the course of the trial of a criminal case, the trial judge must refrain from all
comment which tends to indicate his opinion as to the weight or sufficiency of
evidence, the credibility of witnesses, the guilt of the accused, as to the
controverted facts."); State v. Gowan, 178 S.C. 78, 86, 182 S.E. 159, 162 (1935)
("Generally speaking, any instruction is erroneous which unduly emphasizes the
right of the jury to pass upon the weight and effect of the testimony of any
particular witness, whether it be the defendant, or any other witness."); S.C. Const.
art. V, § 21 ("Judges shall not charge juries in respect to matters of fact, but shall
declare the law."); State v. Benning, 338 S.C. 59, 64, 524 S.E.2d 852, 856 (Ct.
App. 1999) (stating this court "will not disturb a sentence, provided it is within the
limits permitted by law, unless the trial judge sentenced the defendant as a result of
partiality, prejudice, oppression, or corrupt motive"); Jones v. State, 332 S.C. 329,
339, 504 S.E.2d 822, 827 (1998) (noting when the initial presentation of mitigation
evidence does not render the desired result, the defendant does not get a second
chance). '

AFFIRMED.
SHORT, THOMAS, and PIEPER, JJ., concur. o
ATTEST: ATR
STRONG (SEAL)
JUL\E&E&&%E. GS.&FC.
SRy
o DEPUTY CLERK
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(c)
6. Check whether a tmdmg of gunlty was made:

(a)  after a plea of guilty N/ &

(b)  after aplea of not guilty x

()  after a plea of nolo contendere N/A

7. Did you appeal from the judgment of conviction or the i unposmon of sentence?
_Jes |
8. If You answered “yes” to (7), list:

(a) the name of each Court to which you appealed:
i SoutW Cardina, Conrt of Ap\‘n eq\Q

ii.

iii.

(b)  the result in each such Coun to which you app.
i Conunidhion and SevYence. ef\%%\v M)

ii.

lii.

(c)  the date of cach such result:
i _Bedl \r 3003

ii.

il

(d)  if known, citations of any written opinion or orders entered pursuant to such

results:

L Shake v FoSRvey W 00l e Qesinng ANA-DP-159

ii.

ii.

9. If you answered “no” to (7), state your reasons for not so appealing:
@ N / A
(b)
(©)

10.  State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

Revised 3/2003

1288 1288
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iv.

(d) the date of each such disposition:
i N

ii.

iil,

v,

(¢) if known, citations of any written opinions or orders entered pursuant to each such
disposition:
i A / A

i,

iii.

iv.

14.  Has any ground set forth in (10) been previously presented to this or any other Court,
State or Federal, in any petition, motion or application which you have filed?
No '

15. If you answered “yes” to (14) identify:

(@  which grounds have been presented:
. N/}\

il.

iil.

(b) the proceedings in which each ground was raised:
i /B
-

il

1.

16.  Ifany ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such gi‘ound has not

previously been presented:

17.

Revised 3/2003

1290 - 1290
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STATE OF SOUTH CAROLINA )

County of DDQ\(V\\ES’YE—?\ ;

Jefklven Wevvvman 4233862
I, V¥, being duly sworn upon my oath, depose and say that [ have subscribed to the foregoing

application; that I know the contents thereof; that it includes every ground known to me for
vacating, setting aside or correcting the conviction and sentence attacked in this application; and
that the matters and allegations therein set forth are true.

VERIFICATION

SWORN to and subscribed before me this 3ﬂ‘

day of QL;(&\L\&* ,201%
(_§> Al As o %M&M ' (L.S)
e Notary Poblic

My Commission Expires: ma\'l ?.(o'l 1020

Revised 3/2003

N

1292

1292

1292
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Attached herewith and incorporated herein are the records of the Charleston County
Clerk of Court regarding the subject conviction, the Applicant's records from the South Carolina
Department of Corrections, and the Applicant’s appellate records. The Respondent reserves the
right to amend this Return upon receipt of any relevant materials.
IL
In his Application, the Applicant alleges that he is being held in custody unlawfully for
the following reasons:

1. Ineffective assistance of counsel.
2. Held unlawfully in violation of 4™, 5 6" 8" and 14™ amendments of the United
States and South Carolina Constitutions.

II.
First, the Applicant alleges he received ineffective assistance of counsel. In a post-
conviction relief aétion, the Applicant bears  the burden of proving the allegations in their

application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges

ineffective assistance of counsel as a ground for relief, the Applicant must prove that "counsel's
conduct so undermined the proper functioning of the adversarial process that the trial cannot be
relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668, 104 S.Ct.

2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of éompetence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome this

presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

1294 1294
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V.
Each and evéry allegation contained within the application not herein before either
expressly admitted, qualified or explained is hereby denied.
VL
WHEREFORE, having made its Return, the State requests that an evidentiary hearing be
held on the issue of ineffective assistance of counsel and that the remaining allegation be

summarily dismissed.
Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

ASHLEIGH R. WILSON
Assistant Attorney General

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737

Fab. Y ,20 1Y
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STATE OF SOUTH CAROLINA )
) COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) :
Jeffrey Herrman, )
)
Applicant, )
\2 ) Case No. 13-CP-10-4994
)
State of South Carolina, )
)
Defendant. )
TRANSCRIPT OF HEARING

The within Post-Conviction Relief Hearing in the above-captioned matter
was held on January 19th, 2016, before The Honorable Perry H. Gravely, in

Courtroom 3E of the Charleston County Courthouse, 100 Broad Street, Charleston,

South Carolina; attended by counsel as follows:
APPEARANCES:

Tristan Shaffer, Esq.
140 Gibson Rd
Lexington, SC 29072
Appearing for Applicant

Rutledge Johnson, Esq.

OFFICE OF ATTORNEY GENERAL
P O Box 11549

Columbia, South Carolina 29211
Appearing for State of South Carolina

Deborah Garrison
Circuit Court Reporter — 13th Judicial Circuit
' PO Box 27145
Greenville, South Carolina 29616-7145
dgarrisonia.sccourts.org
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Jeffrey Herrman v. State of South Carolina
Case No. 13-CP-10-4994
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THE COURT: Be glad to hear from you.

MR. JOHNSON: Thank you, Your Honor.
This is Jeffrey Herrman veréus the State of
South Caroclina. It is CaseéNumber 13-CP-10-
4994 . .

Mr. Herrman was indicted at the November
2009 term of the Charleston County grand jury
for murder. He was represehted by Rodney
Davis.

On January 4th, 2010, He proceeded to
trial and was convicted as indiéted.

He was sentenced by Thé Honorable Kristi
B. Harrington to confinement for forty-five
years.

After filing a timely notice of appeal,
his appeal was perfected and his sentence and
convictions were affirmed by the Court of
Appeals. Remittitur was issued thereafter.

He filed a timely PCR application August
26th, 2013 and the State filed its return
February 6th, 2014.

He is represented here today by Tristan
Shaffer.

TRISTAN SHAFFER: Your Honor, before we

begin there is a matter. I have this case --
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Your Honor. This is -- counsel has had‘this
case over two years and has had many

opportunities to amend. This is about the

sixth time that this case hés been called for .

PCR, has been continued mulfiple times. It
was amended in December of 2014, they’ve had
plenty of opportunity to --.and this is the
first time that I’ve heard this is an
allegation. The State has had no notice.
Your Honor, I would ask you to strike this
from the record.

THE COURT: First of all, I don’t think
that I have a copy of your émended
application.

TRISTAN SHAFFER: It should have been
filed in ---

THE COURT: I have a Motion ---

TRISTAN SHAFFER: Motion to amend the
application, Your Honor?

THE COURT: Right.

TRISTAN SHAFFER: I apologize. That is
generally -- that Motion had never actually
been heard. A lot of times, in PCRs
especially, ---

THE COURT: How are you prejudiced by

1302
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Q. Tell us a little bit about the
allegations against him, juét so that the
couft knows. .

A. It was a very uniqﬁe murder case.

A body was found in the truﬁk of a car
submerged in a river north of Charleston, in
the Francis Marion Forest. fThe police were
taken to the vehicle by a codefendant, a
friend of Mr. Herrman. This case had quite
some age on 1t from the timé of death. I
want to say that it was close to eight or ten
years from when the victim went missing.

Based on the recovery of the body and
information provided by the codefendant, Mr.
Herrman was charged with murder.

Q. How did the codefendant come to
speak to the police?

A. It was a traffic stop, I think it
was a driving under suspension violation that
he was being arrested for. 1In hopes that he
could make his situation better, he indicated
that he had information about a-homicide,
about a dead body.

I know there was at least one, maybe a

couple of searches before they actually found
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in to the Berkeley County side to retrieve
the vehicle. You know, we érgued that was a
multi search-and-seizure ouﬁside their
jurisdiction.

But they found the vehicle submerged in
that creek or that river.

Q. Now, was there any physical evidence
linking the Applicant to the murder?

A. Like DNA?

0. (Affirmative nod).
A. Fingerpfints?
Q. Yes.

A. No, nothing to that effect. The
primary case against my client was, like I
said, a friend of his who was initially --
I'd have to look, and the record may correct
me whether he was charged with -- as a
codefendant or ---

Q. Accessory?

A, --—- Or as an accessory on this case.
He certainly was charged because of his
knowledge of it. He was the main evidence in
the case, in the beginning of the case.

Law enforcement indicated that a

girlfriend of Mr. Herrman’s had received
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and available, that he could -- just as
easily as him pointing to Jéffrey, he could
have committed the crime.

As to the jailhouse snitch, I certainly
recall that cross. 1 don’t;recall actually
the time that it took but it was one of my
longest cross—examinations.E He had so much
information that we could attack his
credibility on, so we just tried to show that
rather than his cellmate, Jeffrey, telling
him this information that he determined this
information ffom the discovery that I would
have sent Jeffrey to have at the county jail.
So we tried to show him as not being credible
and paint the codefendant as the perpetrator.

Q. Now, so -- for thoée two you were
challenging, essentially, their credibility.
That was your strategy. Correct?

A. Certainly.

Q. Now, I believe that there were four
other witnesses; is that correct?

A. I -- (negative gesture).

Q. Somewhere in that range?
A. Yeah. I don’'t recall. Forgive me.

I did have the transcript -- I'11 be blunt, I

11
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than that the story was not'accurate -- to
the jury.
Q. Now, during your preparation, do you

remember how many times that you spoke with
him?

A. I don’'t, and I'll be blunt on that.
You and I were talking,-again, about the
matter prior to the hearing today -- and
unfortunately this was in ’08, August of 2008
it looks like is when the cése was opened to
me. I’'m in my twentieth year now and I did
not do a good job on documenting this file on
how many times we met. It would have been
several times, more than half a dozen, easily
beyond half a dozen. Beyond that, though, I
-- I don’t want to speculate. But we talked
a bunch. Jeffrey was quite involved in
helping me prepare this case.

Q. Okay. Now, Jeffrey, he was
medicated during a good part of this time.

Correct? Do you recall that?

A. I do recall some medication. You
would have to give me specifics, but -- yes.
Q. Okay. Do you recall him -- an issue

coming up in front of the court about his

13
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TRISTAN SHAFFER: It iﬁvolves him --
essentially he’d stopped ta%ing his Thorazine
so that he could be alert fér the trial.
That’s essentially what -- i believe that’s
what he testified to. i

THE COURT: Right, T See at the top of
Page 1093 that he'd stopped%taking it.

TRISTAN SHAFFER: Righﬁ.

DIRECT EXAMINATI@N CONTINUED

BY TRISTAN SHAFFER: |

Q. Now, when preparipg -- essentially
you said tha£ the case was‘érimarily about
the credibility of those witnesses. Correct?

A. Correct.

Q. Did you make any sbrt of argument
specifically about the locaﬁion of where he
was indicted? .

A. Yes, there was a Motion involving
the indictment. You’'re going to have to

flesh that out a little bit more for me. I

apologize.
Q. Okay.
A. Just for the record, I was lead

attorney throughout this whéle process but

second chair was Cody Groeber, another

15
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A. You and I.

Q. Yes. Okay. You gét to close last,
I guess? |

A. I believe so sinceéwe did not --
Jeffrey didn’t testify and @e didn’'t present
any other evidence. My recéllection is that
we had the last argument. |

Q. Why did Jeffrey not testify?

MR. JOHNSON: Objection. Speculation.

DIRECT EXAMINATION CONTINUED

BY TRISTAN SHAFFER:

Q. Did you have any discussions with
Jeffrey about testifying?

A. Certainly.

Q. Did you encourage him to testify or
not to testify, to your recéllection?

A. The best that I can say 1is that
there is a note in my file which connects
back to something that you asked about a bit
ago. When we were -- we were ablé to get a
self-defense charge obviously during the
charge conference and I felt reasonably
confident that we could do that. It was
never our position that he acted in self-

defense but the jury has to be convinced

17
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Q. I am going to be aéking you a couple
of questions about the tranécript.
Unfortunately, I don’t have;an extra paper
copy, SO I'm going to be handing you my
tablet. The first thing that I was going to
ask you about is on Page 1142, I think Line
20. |

TRISTAN SHAFFER: Your Honor, this ---

THE COURT:  Would it be easier to use
this transcript?

TRISTAN SHAFFER: Yes, 'sir, Your Honor.
I'l11l have him read the sections. 1It’s just
Volume 1 that I need.

THE COURT: All right, (tenders).

TRISTAN SHAFFER: Thank you.

DIRECT EXAMINATION CONTINUED

BY TRISTAN SHAFFER:

Q. (Tendering to witness) .

A. Where at on 11427 |

Q. On 1142, you made an objection -- I
think it’s around (Line) 14. You’d made an

objection about a burden shifting comment.

Correct?
A. (Upon review), if you will give me a
moment. I don’t see it on 1142, but ---

19
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Lines 5 through 11.
A. Do you mind -- thegobjection that I
see where I actually voiced an objection 1is

back on 1149, so I'm wondering if we on the

Wrong pages.

Q. No, ---

A. Because 1f you want me to read my
objection, it’'s --- |

0. No, it’s 1152. I might have had it
down incorrectly. .

" A. Okay.

Q. If you could, read Lines 5 through
10. |

A. Okay. I'm starting on Line 4 1if
that is okay.

0. That’s fine.

A. (Reading) - “Jason Cumbee did not
come out with the whole truth until December
4th, 2009, just a little over a month ago.
But what did Jason say whenfhe finally

admitted the truth? When he had hired an

attorney and when he’d talked to that

attorney?” -- I'm already down to Line 13.
Q. Okay. I am sure you know what
vouching is. Correct?

21
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most believable testimony. %We certainly
disputed that. v
Turn to Page 1155€
A. Okay. |
Q. Looking at Lines 6§through 11.
A. Do you want me to read that?
Q. Yes. |
A. Starting with “but?” after the period
of Line 67
Q. That's correct.
A. (Reading): “But ob 12/4/2009 -- and

I want you to remember that date because we
are going to come back to iﬁ, he came out

with the whole truth and whét happened?”

Q. And, just for the record, Jason
Cumbee is the -- was the codefendant.
Correct?

A. He was the one that originally led
them to the vehicle and -- then, yes, =—— was
arrested; codefendant testifying, yes.

Q. Now, if you could ;— well, 1if theré
any reason that you did not object to that?

A. Same thing. That was certainly the
State’s position, that they:—— their position

is that if you believe what he provides that

23
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Q. And Melissa Hollanéer, do you recall
whether she testified again%t him?
A. (No verbal responsé).
Q. Would you disagree?with me 1f T said
that Melissa Hollander testified against him?
A. Forgive me for not;answering the
question. Yes, I believe that’s who the
State presented as being my%client’s
girlfriend from out of staté, who testified
against him -- yes, yes. I apologize. She
was a witness for the State%against my
client. Yes. |

Q. And if you could turn to -- was it

the same reason, why you didn’t object to

that?
A. Yes.
Q. Same as your previous answers?
A. Yes.
0. If y@u could turn fo Line -- Page

1172, Lines 19 through 21.

A. '~ (Readingq): “Jason Cumbee finally
decided to tell the truth op December 4th,
2009, and ..” ——-

Q. Did you object to that?

A. No.

25
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literally and figuratively, :to vouch for
their witnesses despite, you know, certain
objectionable comments. So I didn’t think
that the State being that “forceful” was
harmful enough to require mé to object.

Q. Okay. Now, I’'d like for you to turn
to Page 1193.

A. Okay, (complies).

Q. And versus reading line by line
because it is quite a long section, I would
like for you to review to refresh your
recollection between 1192, Line 6, all the
way through to the end of the closing
argument, which is Page 1194, Line 17.

A. Okay. (Upon review), all right.

Q. During that, is it fair to say that

was the end of the State’s closing argument?

A. Yes.

Q. The grand finale of their argument?
Correct?

A. Correct.

Essentially what were they arguing?

Q
A. I would term it flag waving.
Q Describe that.

A

That in this great country of

27

1324



1326

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1326

1326

Jeffrey Herrman v. State of South Carolina
Case No. 13-CP-10-4994
Hearing of January 19, 2016 - Testimon)jr of Rodney Davis
Before The Honorable Perry H. Gravely

Liberte? The case cite -- i’ll argue during
closing. The case cite is 336 South Carolina
648, sometime around 2003.

A. (No verbal response).

Q. So 1s it your testimony that you
didn’t think that it was objectionable?

Is that a fair characterization of your
testimony?

A. It is. Again, I have no -- no
objection objecting in closing if necessary.
On the other hand, a needleés objection
doesn’t do my client any favors, the way that
the jury would view me. Again, I -- our
position was that my client didn’t do it.

‘So, yes, provide justice for the deceased
but it’s not at this table.’

So either it was that it wasn't
objectionable or it wasn’t worth the
objection.

Q. Do you recall the issue that was
raised on appeal in this caée? I'm sort of
jumping around. I apologize.

A. I recall having discussions with Ms.
Hudgens of Appellate Defense, more than one

either by e-mail or phone, prior to her -- or

29
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specifically relate to an allegation, Your
Honor. It just relates to Eackground. There
was some discussion that I @robably need to
get on the record just because of the
conversations that I've had%with my client.
That being said, I don't think that it raises
to the level of an allegation.

MR. JOHNSON: YouréHonor, the reason
I am objecting, if I may, is because this is
a hot topic issue with our éupreme Court, the
failure to convey a plea offer. I do not
think it is part of the case. It is not part
-- in fact, it’s not part of ineffective
assistance of counsel and I:do not think that
counsel should be allowed to, you know, slip
it in here now.

THE COURT: If it wasn’t an
allegation, then I'm not going to allow it.

DIRECT EXAMINAT ION CONTINUED
BY TRISTAN SHAFFER:

Q. What do you think about your chances
going forward with the case, going to trial?
A. My position is_—— I think it’s

written down in an e-mail to Jeff’s mom.

Anytime it is a swearing match case, and

31
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Hollander and then the cellmate. Yes, at
least three. |

Q. And they stated th?t it was over
some type of drug deal? |

A. Right.

Q. Apparently the victim was a big drug
dealer in the area?

A. Correct.

Q. And that he killed him over a large
amount of cocaine? |

A. Either a large amount of cocaine or
a large amount of money. But, yes, that was
the allegations.

Q. And that the reasoh this case was
kinda a dead case and then woken up, if you
will, 1s that Mr. Cumbee was stopped for

driving under suspension and that he spilled

the beans. Is that correct?
A. Correct.
0. Mr. Herrman was down in Florida with

his girlfriend, correct? Was that the
testimony at trial?

A. Correct.

Q. That he drives back because he

realizes that somebody is looking for him,

33
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A. Correct.
Q. And there is a forensic anthropolo-

gist that comes in and statés that the skull

 was consistent with somebody from the Middle

East?

A, Correct.

Q. Okay. And that the forensic
prathologist states that thefe was head trauma
from the right skull out thé left ear.
Correct?

A. I believe -- there:was an allegation
that the decedent had been driving and was
shot in the car, so it would have been the
path of travel; that was the allegation, vyes.

Q. Okay.

A, Just to be clear, I don’t recall
mounting any argument that this was not --
that the decedent was not the victim in the
indictment. There was a hat with his name on
it, a construction hat; it was his vehicle.
Our defense was not that ‘that’s not who you

say that it was’, especially after some of

‘the forensic evidence that you brought

forward. But, yeah, -- the missing --

missing the lower part of one of his legs and

35
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you may Step down.
(WITNESS STEPS DOWN)
TRISTAN SHAFFER: We call Jeffrey
Herrman. E
(WITNESS TAKES STAND)
JEFFREY HERRMAN, héving been sSworn
to tell the truth, and hothing_but the
truth, testified as follows:
DIRECT EXAMINATION
BY TRISTAN SHAFFER:

Q. Mr. Herrman, where are you housed

A. I am at the Lieber Correctional
facility, property of SCDC.

Q. What are you currently serving, what
kind of sentence?

A; I got a forty-five (45) year day-
for-day sentence for murder{

Q. Are there any other charges related
to this or is this -- is this conviction that
is the subject of this PCR ﬁhe only charge?

A. This is the only thing for my PCR.

Q. Okay, all right. Tell us a little
bit about what you recall about your

attorney, how many times that you met with
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APPLICANT: I ha?e an attorney.
I listened to my first attorney and I ended
up with forty-five years, listening. I was
told not to testify. .

This is all new to me. I didn’t give a
statement. I felt that an innocent man would
fight all the way to the ena of everything.

I am at the point of I'm noﬁ giving up and --
I'm not a lawyer. |

DIRECT EXAMINATION CONTINUED
BY TRISTAN SHAFFER:

Q. So tell me a little bit, uh, -- you
said that you were on Thorazine.

A. Yes. I quit taking my medication
after the second day of trial. I flatly --

I understood -- like’s going on here, I
understand. I understood the words and
everything. I didn’t understand about the
process or —-- I knew that I .was on trial for
murder but other than that -- yes, I
understood the words that céme out of their
mouths, I knew what was going on in the room,
who the: jury was, who the judge was, whatnot.
But my thing was that I was not -- I was very

-- I said in the transcript that I was
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A, Yes. The strategyéwith my attorney
was that the State did not érove anything,
that there was nothing ther%. With my co-
defendant lying on the stané and three out of
four people living togetheréand traveling to
court together it was in my:best interest not
to say anything; it didn’t érove'anything,
and I had nothing to say. it seemed that my
codefendant had all the information of this
prior to me -- to me getting thrown in. I'm
from Mt. Pleasant, they’'re from the country,
I was an outsider and here i sit having this
conversation with you people today.

Q. Are you anxious toaay?

A. I am extremely anxious. My anxiety
is off the chain. 1I’'ve had anxiety since I

was a kid. Again, SCDC says now that I'm not

in mental health, they have me “cured.” But
my nerves -- my hands are sweating. This is
my life.

And I keep finding out new things every
other day. I was supposed to know what was
going on -- and it’s just mind-blowing for
me.

0. Okay.
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Your Honor.

THE COURT: Any rediréct.

TRISTAN SHAFFER: Noneé Your Honor.

THE COURT: You may s&ep down.

(WITNESS STE?S DOWN)

TRISTAN SHAFFER: Your Honor, the
Applicant rests. Assuming éhe State doesn’t
have any questions, I'd ask-to be allowed to
have a brief argument, YouréHQnor.

THE COURT:  All right, I will be glad
to hear from you -- I mean,%is that correct?
MR. JOHNSON: (Affirmative nod), no

witnesses at this time, Youﬁ Honor.

THE COURT:  Okay.

TRISTAN SHAFFER: Your ‘Honor, related
to this case, this case is a case of
credibility. There is no physical evidence.
As Mr. Davis testified, he thought that it
could go either way, it was fifty-fifty.

In this situation, I think that it is --
first of all, I think that he was deficient
for not objecting during the closing argument
both to the vouching and to the last argument
involving passion and prejudice.

I would suspect that the State’s argument
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adds to the credibility of ﬁhe witness, that
is inappropriate, should acﬁually, uh, —-- you
know, is prejudicial to the client.’

In this case we have the State saying,
especially about the main witness -- I count
five times off my notes -- éaying that he is
telling the tiuth, ‘he’ s teiling the truth.’
A fair reading of the closiﬁg argument from
the State was, ‘our witnesses are telling the
truth’; which is consistent with what Rodney
said in his defense, that they were not
telling the truth.

I think when you have the State
repeatedly saying, ‘oh, he’s telling the
whole truth now, we’re adopting this’, that
that is prejudicial for him to, uh, to -- I
believe that’s prejudicial, particularly
given the number of times that he said it.

I think that Mr. Davis was deficient in not"’
objecting to that.

I will point the Court’s attention to
Matthews v. State. There are a lot of cases
about vouching, but this was the only PCR
case where I immediately found a reversal and

that’s the reason I am citing it. Matthews
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about that it implied some éutside -- I
believe that it was outside?—— applying
knowledge of some outside e?idence.

But I think that’s ultﬁmately the problem
with vouching in general. Whenever you say
‘my person is telling the truth’, it’s
essentially implying that yéu know that
they’fe telling the truth. It is not just
saying ‘I think they’re telling the truth
based on what they said on the stand.’ 1It’s
saying they are telling the truth. By its
very nature, I think that iﬁ implies that
there is some outside knowlédge that the
solicitor has that the person is telling the
truth.

Your Honor, I'm happy to supplement other
cases as well if the court Qould like, but I
can move on to my second closing argument
issue.

The second closing arguﬁent issue
obviously involves the end of their closing
argument. I think that I phrased it as a
grand finale during the testimony. State v.
Liberte, which I think that I cited -- 336 SC

648 -- in that case they say that it is
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testimony of the jailhouse énitch -- very,
very, very detailed about w@at happened. I
mean to the minutiae of whaé happened. The
only -- that only Mr. Herrmén would know and
the only way these people oﬁly would know by
him telling them about it. 1

As far as the vouching%of truth, you
heard Mr. Davis say, this ié a credibility
issueland I'm going to poinﬁ you to the State
v. Gilchrist case, 350 SC 221, which states
that, (reading): “Vouchinggoccurs when a
solicitor tends to bolster the credibility of
a witness by placing the goVernment’s
prestige behind a witness, by making explicit
personal assurances of a witness’ veracity or
when implicitly vouching for a witness’
veracity by indicating information not
presented to the jury.”

If you will turn to Page 475 of the
record, this is that Jason Cumbee, the
codefendant in the case, -~:it actually kinda
starts about 471. It talks about why he
didn’t tell the truth to thé poliée early on,
that he was scared for his family, that he

didn’t want to get his family involved. But
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outside the record. Clearly they did not use
personal knowledge in his ciosing argument.

As far as State v. Libérte, if you look
at what the solicitor said,fhe stated, "“Ask
yourselves 1is it being used%as a sword to
attack law and order, to atiack law
enforcement, to attack peopie who are trying
to keep drugs off the street.” That is
completely different than what we have here.
He stating we want justice for all.b He
doesn’t say just justice for the victim, he
says justice for all and thét includes Mr.
Herrman. So I think it is é very innocuous
closing argument and there was no “flag
waving.”

I find that -- well, I hope that you find
that counsel was not deficient.

And he also gave a reason why he did not
object. First of all, he didn’t think it was
objectiocnable. Second of all -- as you see,
based on fhe burden shifting, he’s not scared
to get up and object, Your Honor. So he had
a valid trial strategy of why he did not
stand up and argue that.

As far as the other allegations that

1348
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1 to reconstruct the circumsténces of counsel’s
2 challenged conduct, and to évaluate the
3 conduct from counsel’s perspective at the
4 time.” :
5 Your Honor, I hope that you find that he
6 has failed to meet his burden of proof and
7 the State asks that you den§ his application.
8 Thank you.
9 THE COURT: A point of clarification,
10 Counsel.
11 TRISTAN SHAFFER: Yes, Your Honor?
12 THE COURT: The three -- I wrote down
13 three different -- don’t get close to the
14 podium!
15 TRISTAN SHAFFER: Yes, sir!
16 THE COURT: Your three arguments are,
17 I think: @passion at the end of the closing
18 argument; the vouching; and the question of
19 whether he was totally competent to make the
20 decision not to testify.
21 TRISTAN SHAFFER: Yes, Your Honor.
22 Those are the primary ones.
23 THE COURT: I will address the last one
24 | first, the drugs. He says in the transcript
25 that he elected not to take-it, that it’s an

1350 | | 1350
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And I remember it differently. You said
that it is arguing against illegal
immigrants, but I think it érgues -- actually
what they’re saying, even tﬁough maybe he was
an illegal immigrant, is thét he still has
rights. Because the victiméwas actually --—-

TRISTAN SHAFFER: Yes% Your Honor.

THE COURT: So in reading the record, T
don’'t feel like it overstepped the boundaries
of a prosecutor. I think eVen if it’s close,
in light of the testimony and the discussions
about confessions and the witnesses, I think
that even if there was any prejudice that --
you know, that if there was any
insufficiency, I don't believe that it rose
to the level that would have changed the
outcome. |

The appeals court may feel different and
that is, of course, your right.

TRISTAN SHAFFER: Thank you.

THE COURT: At this ﬁoint, I deny the

application. Forty-five days?

MR. JOHNSON: That will be plenty.
Yes, sir.
THE COQURT: And I will issue a little
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I further certify that I am neither
kin nor counsel to any_of the parties and
have no interest in the outcome of this

action.
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On January 4, 2010, the Applicant proceeded to trial and was convicted as indicted. The

Applicant was sentenced by the Honorable Kristi L. Harrington to confinement for a period of forty-

five (45) years.

The Applicant filed a timely Notice of Appeal at the South Carolina Court of Appeals. His

appeal was perfected by Katherine Hudgins, Esquire, of the South Carolina Office of Appellate
Defense. The Applicant’s convictions and sentences were affirmed by the Court of Appeals. State v.
Herrman, No. 2013-UP-159 (S.C. Ct. App. filed April 17, 2013). The remittitur was sent thereafter.

ALLEGATIONS

In his Application, the Applicant alleges that he is being held in custody unlawfully for the
following reasons:

1. Ineffective assistance of counsel.
2. Held unlawfully in violation of 4%, 5, 6", 8", and 14" amendments of the United
States and South Carolina Constitutions.

At the hearing, Applicant proceeded on his claims of ineffective assistance of counsel for
failure to object to alleged vouching by the solicitor and failure to object to an alleged improper
closiné argument by the solicitor. The Court also granted Applicant’s Motion to Amend the
Application at the time of the hearing to include a passion and prejudice argument under the
improper closing argument. Also raised at the hearing was the issue of Applicant’s competency
during the trial.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. This Court has further had the opportunity

to observe each witness who testified at the hearing, and to closely pass upon their credibility. This
Page 2 of 9
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health and that once he arrived at the South Carolina Department of Corrections, he was taken off of
the Thorzine. Applicant stated that he and his attoméy talked about strategy and that their strategy
revolved around trial counsel’s opinion that the State would not be able to prove its case and that the
co-defendant had lied. |

Trial counsel testified that he was with the Public Defender’s Office at the time and was

appointed on this case in August of 2008. Trial counsel testified that he and the Applicant met to

discuss the case in excess of half a dozen times, and the Applicant was very involved with the
preparation of the case. Trial counsel noted in his file that, “Defendant heavily medicated, not good
for him.” Trial counsel testified that, under his supervision, second chair on this case, Cody Groeber,
wrote a brief on the jurisdictional issues. Trial counsel testified that during the trial, there was a
motion to suppress all evidence stemming from the recovery of the. vehicle in which the victim’s
body was found due to the fact the Charleston County Sheriff’s Office and Charleston County

employees were involved in the recovery of the vehicle which was found in a stream or small river

and extracted from the stream or river using a boat ramp on the Berkeley County side of said stream

or river. Trial counsel testified that there was no physical evidence linking the Applicant to the

murder. Trial counsel testified that at least three witnesses testified that Applicant admitted to killing

the.victim, one of which was Applicant’s codefendant, Jason Cumbee. Trial counsel testified it was
their trial strategy to attack the credibility of these witnesses and argue that the co-defendant could
have been the person who committed the crime. Trial counsel stated that he was able to obtain a self-
defense jury charge without putting on a defense based on evidence that had already been presented,
and while it was never their position that Applicant acted in self-defense, he was going to take

advantage of every defense available to Applicant. Trial counsel testified that he and Applicant have

Page 4 0of 9
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to bring the medication issue to the trial court’s attention so that it would not be a proble‘m later.
(Trial Tr. pp.1091-1094). After reviéwing the trial transcript and listening to witness testimony,
the Court finds that there is no ev’idence before it to support an allegation that Applicant was not
competent to stand trial.
B.
Under South Carolina law, “[a] prosecutor improperly vouches for a witness’ credibility and
places the government’s prestige behind a witness by making explicit personal assurances, or

indicating that information not presented to the jury supports the testimony.” Vaughn v. State, 362

S.C. 163, 169, 607 S.E.2d 72, 75 (2004).
Additionally, the State’s closing arguments must be confined to evidence in the record and

the reasonable inferences that may be drawn from the evidence. State v. Copeland, 321 S.C. 318,

324 468 S.E.2d 620, 624 (1996). Furthermore, the solicitor’s closing argument must not appeal to
the personal biases of the jurors. I1d. Three things that a court must consider when considering

alleged impropriety in the solicitor’s closing argument are the argument in the context of the record

as a whole, if the judge’s instructions cured any inappropriate argument, and if there is

overwhelming evidence of guilty. Simmons v. State, 331 S.C. 333, 338,503 S.E.2d 164, 166 (1998).

It is the applicant’s burden to prove that he did not receive a fair trial because the solicitor’s
comments rose to such a level that the whole trial was infected and the applicant’s due process rights

were denied. Humphries v. State, 351 S.C. 362, 373, 570 S.E.2d 160, 166 (2002).

Further:
Judicial scrutiny of counsel's performance must be highly deferential. It is all too

tempting for a defendant to second-guess counsel's assistance after conviction or
adverse sentence, and it is all too easy for a court, examining counsel's defense after

Page 6 of 9
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objected.

This Court also finds that the State did not improperly appeal to the jury’s passion and
prejudice. To the contrary, the State’s closing argument was confined to the evidence in the record
and the reasonable inferences drawn therefrom. Comments by the solicitor asking the jury to live up
to the promise of justice fqr all did not rise to the level td overstep the boundaries and incite any

improper passion or prejudice on the part of the jury. (Trial Tr. pp. 1192-94). Applicant presented no

credible evidence that the Solicitor’s comments infected the trial and fairness as to make the
resulting conviction a denial of due process.

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test — that trial counsel failed to render reasonably effective assistance under prevailing
professional norms. Applicant failed to present specific and compelling evidence that trial counsel
committed either errors or omissions in his representation of Applicant. This Court also finds
Applicant has failed to prove the second prong of Strickland — that he was prejudiced by trial

- counsel’s performance. - This Court concludes the Applicant has not met his burden of proving

counsel failed to render reasonably effective assistance. See Frasier v. State, 351 S.C. at 389, 570
S.E.2d at 174.

ALL OTHER ALLEGATIONS

As to any and all allegations that were raised in the application or at the hearing in this matter
and not specifically addressed in this Order, this Court finds Applicant failed to present any
iestimony, argument, or evidence at the hearing regarding such allegations. Accordingly, this Court

finds Applicant has abandoned any such allegations.

Page 8 of 9
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