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119 Tumner, Toni J \\Y% F X
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51 Griffin, Charles H W M X
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{WHEREUPON, court convened with all parties
. present and the following proceedings were had.)
THE COURT: All right. Mr. Robinson.
MR.‘ROBINSON: May it please the Court.
Judge, this is a Motion in this case to sever. Your
Honor, I represent Ms. Anita Gearhart, who is seated to
my right. She, in this case, is the mother of the
alleged victim in this matter, the co-defendant, along
with Mr. Sanders. |

Your Honor, the Motion 1s based on this. The
State is going to -- I am anticipating that they’re
going to be saying this is goiné to be the same
witnesses, the same evidence and so forth. We disagree
with that and this is why.

First of all, the theories in the case are
different in the fact that in some of the statements
that were made by the alleéed victim in this case, she
said the mother was‘never -- knew about anything, when
she gave a victim’s statement. It was an omission as
far as that goes, that she did not know about. And
another allegation is that she was told something and
didn’'t act on it properly. But' Your Honor, we believe
that there are different theories in this case, also
different defenses are going to be presented by the

different defendants in this matter. And, frankly,
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Your Honor, we believe that being t:ied together, as
co-defendants in this matter,_will prejudice Ms.
Gearhart in this matter. Because if theijurQ -- I'm
not saying the jury ~-- I'm not anticipating that this
is going to happen, but if the jury believes that the
Defendant Sanders committed these acts in this matter,
they're going to automatically believe that the mother
did nbt do what she was supposed to. That’s where the
unlawful conduct towards a child came in, an omission
by her. They’re not saying a commission of a crime,
they’re saying it was an omission because she didn’t do
enough, or did not notify, or did not do something
enough. But some of the statements, or one of the
statements from the child, the written statement states
that she didn’t tell her mother this. But there’s
other parts in different parts -- different sections of
this where she allegedly told the mother and the mother
didn’t do somethinq as a result of it, didn’t believe
it.

But, Your Honor, we believe that the defenses are
different; The theories of the case are different.
I'm sure they’d argue the same witnesses and same basic
case, but we believe it’s prejudicial. It will be a
prejudicial matter for Ms. Gearhart to be tried with

Mr. Sanders in this case, because she’s the mother of



State of South Caroling -vs- Jaseph-P. Sanders, [V (2010-G5-39-1 115 and g - 9
State of South Caroling -vi- Anita Gearhart (2009-GS-39-355)
Jury Voir Dire

1

10
11
12
13
14
15

17

18

19
20
21
22
23
24

25

the'alleged victim and he’s allegedly the perpetrator.

THE COURT: .All right. Thank you, Mr.
Robinson. Mr, Richafdson.

MR. RICHARDSCN:/ Well, Your Honor, it does
all stem out of the action, occurrences. The
allegations against thé motﬁgr is a Unlawful Conduct
Towards the Chiid. And that is through an omission.
Your Honor, the events as they took place, all the
facts as they took place involved the mother, along
with at the same time the facts involving the Defendan£
Sanders were taking éiace;\ It happened at the same
locations. .Hér‘omissioh happened at-the same location
as the rape. She -- the witnesses that would be called
in my case are virﬁually going to be the same ones that
would be called in any case that I would present
agaiﬁst'her.

Mr. Robinson refers to different statements and
things of that nature. That simply goes to his cross-
examination and weight as to the evidence. But as faf
as this Severénce Motion is concerned, we’ré dealing
with the same acts and the same occurrence during. the
same time périod in the same locations.

THE COURT: Mr. Robinson, you state that the
defenses would be différent. How would they be

antagonistic¢ one to another?
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1 MR. ROBINSON: I think that -- I think what I
2 would submit, Your Honor, is that she’s stating that
p 3 she, one, did not kﬁow about this, and two, was never
4 told by the child, the alleged victim in this case,
5 about any incident. In fact, in one of -~ in her
6  statement ‘in.this case she states that -- she states
7 about the fact that she never notified her mother,
8 never told her mother anyt.hing about it. But we
e
9 believe that the defenses are different in the sense
10 that what they’re aileging i_n this matter is that
11 they’re trying to say that he did commit these acts and
12 so forth. |
13 THE COURT: That he did.
14 MR. ROBINSON: That he did perpetrate these
15 acts in this matter.
16 THE COURT: They, the State.
17 MR. ROBINSON: The State, correct. And as
18 far as we're concerned, I mean, there’s stétements'and
19 so forth in this matter that -- in one of the
20 statements she does, as I said before, she states that
21  her mother knew nothing about it.
22 THE COURT: Okay. :
23 MR. ROBINSON: It’s a different -- it’s kind
24 of a different defense. 7
25 ' THE COURT: Wéll, I understand that defenses
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can be.different, but I'm having a hard time
understanding why a severance would be needed to -~ if
the aefenge that you have for our client is
antagonistic toward the defense that Mr. Dedong would
have fo; his.client.

MR. ROBINSON: I think they’re antagonistic
in the sense that one is an act of commission and the
éther is an act of omission. That’s kind of -~ and on

{
top of that, Your Honor, I think if we’re -- part of

the severance in terms of not granting a severance, is

the judicial economy in this case, of coursé.

But in this matter, we believe that not only are
the defenses different in terms of commission versus
omission, but also as well; there’s a large amount of
prejudice when the person who is being charged with

: ¢
omi;sion is tried at the same time as the person that
committed or allegeély pefpetrated these acts. That’s
where it comes in. Because she is going to be
extremely prejudiced if the jury doesn’t believe him or
doesn’t believe his de\fense in this'matter. And it’s
going to make it virtually -- it’'s going to make ig
very difficult, I believe, to believe anything she says

if they don’t believe what he says. And we believe

she'd be very prejudiced in this matter as a result of

that.

11
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1 THE COURT: Well, obviéusly, Mr . Robinson, at
" 2 this stage I haven’t heard any testimony and it makes

3 it difficult to make a ruling. I cértaiﬁly don’t want

4 to jeopardize your client or the c;—defendant from that

5 standpoint, but I -- from what I’ve‘heard, I fail to

6 see that there will be a serious risk that in any way a

7 Jjoint trial to compromise the specific trial right of

8 either of the co-defendants.

9 And I believe the jury would certainly not'be

10 prevented from making a reliable judgment over the

11 guilt of each one of them. 1I’ll certainly try to give

12 them proper instruction on that, as I normally try to

13 do. That they’re separate and distinct defenses;

14 they’re separate and distinct defendants, and they

15 should not paint with a broad brush. They’ll certainly

16 have an opportunity to hear the evidence as to each of

17 the defendants. I respectfully deny your Motion for

18 the severance.

]9 MR. ROBINSON: Thank you, Your honor.

20 THE COURT: All right. Anything else we need

21  to take care of? We need to talk about our jury

22 strikes. But is there anything short of that that we

23 need.to talk about from anyone? -Has the State -- have

24 y'all talked about it yourself? 1Is there any

25 agreement? Otherwise, I'11 make mylruling ;s to --
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I’'ve read the Statute'again. Is there any question but
that the State gets ten strikes?
MR. DEJONG: Your Honof, we had a brief bench

conference prior to you qualifying the jury when this
issue was brought up. We’re referring, I think, to
Code Sectioﬁ 14~7-1110, which speaks of pre—emptory Y
challenges in criminall cases. That Statute is not the
most artfully drawn Statute from my perspective, as I.
read it. The first part of that particular Statute
designates those offense that a defendant is charge
/with, where the defense gets?ten charges -- excuse me,
ten‘p§e+emptory challenges. It then goes intovﬁhe area
of w%ere'there are more than one defendant tried at a
time. And to me, that is really not quite clear.

Howéver, coming down in there about two-thirds of
the way down, Your Honof,‘ié says, in no case where
there are more than one defendant jointly tried, are
more than twenty pre-emptory challenges allowed to the
defendants. And then it discusses misdemeanocrs. And I
think that may even cloudy up the water when they start
talking about misdemeanors there.

Because that leaves open to the question,
obviously those enumerated offenses listed in the first

part of that Code Section are all felonies. And then

they say, no more than twenty, where there’s more than
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-

one defendant jointly tried. Then they talk about
misdemeanors where there’s no more than ten for the
defégse when more than one is jointly tried. And then
that last sentence in there is the one that is
troubling to me, In.felonies, when there is more than
one defendant jdintly tried, the State has ten
challenges. / |

That leads mekto belie;e, Your Honor, when they
enumerate and set forth that in felony casés the Statg
has ten charges -- ten pre-emptory challenges, excuse
me, that if the defendants are tried for either the
enumerated)offenses or felonies, that'the defense is
entitled to twenty pfe-emptory challenges. To do
otherwise would totally water dowh where we have stood
historicglly on pre-emptory challenges, to give the |
State ten in felonies.

And, if under a normal circumstance, let’s take it
out of the area of the enumerated offenses that gives
the defense ten. . Let’s just talk about felonies. If
we were talking about felonies and we were trying two
defendants, just simply charged with felonies, if that
thén goes to tén, that puts the State on the véry same
footing as the defense. Now, historically, it has not

been that way in this state as long as I remember for

the few years I’ve been practicing law. That the
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defense had five under normal situations and the State
had five. But if you're trying jointly, you’re
effectively giving the State more strikes than you’re
giving the defense. Not nume;ically, but as a
philosophical theoretical matter, you’re giving the
State moré strikes than you are giving the defenée;- So
upon my reading of the Statute, Your Honor, I think we
are entitled to twenty challenges. I don’t think
there’s any question that thé State is entitled to ten,
Your Honor.

THE COURT: Mr. Richardson, deo you agree with
that analysiS?

MR. RICHARDSON: Your Honor, I agree with fhe
Court’s analysis in that Mr. Robinson’s charges did not
come under the enumerated charges that were established
in that Statute; I don’t have it right here in front
of me. And therefore, that the correct number would be
fifteen.

| ‘THE COURT: But the -- well, that was my

analysis in the hallway, but it doesn}t designate, it
just says felonies. This is a felony that Ms. Gearhart
is being tried for.\ | }

MR. RICHARDSON: Yes, Your Honor, I don’t

"have the Statute in front of me.

MR. DEJONG: I will be happy to loan you
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1 mine, Mr. Richardson.
2 MR. RICHARDSON: A benevolent Public
3 Defender.
4 The way I read it, more thén one defendant,
5 .jointly tried, the State has ten. I think Mr. DeJong
6 has conceded that. The top portion of that
7 establishes, and .this would be pertaining to Mr.
8 _Robinson, any person who’s indicted for any'crime or .
9 offense other than tﬁose enumerated above has a right
10 in those cases -- and is entitled to pre-emptory ‘
11 challenges, not exceeding five. It’s somewhat
12 confusing the way it‘s written. It states, when more
13  than one defendant is jointly tried, there are no more
14 than twenty. They’re saying there can be no more than
15 twenty. It doesn’t say that it has to be twenty.
16 THE COURT: Yeah. ‘I think an argument could
17 ‘be made that would be multiple, more than.th
18 defendaﬁts, whep you had five defendants all tried, .
19 that that would be thé maximum that everybody would
20 have. |
21 I believe, based on the wording of the Statute,
22 Mr. Richardson, I'd rather err on the side of caution
23  toward the defendant. I'm gbing to allow ten each for
24 the defendants. How do y’all élan to use ybur strikes?
25 Are each of you going to strike or one person going to
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be the spokesman for both?

MR. ROBINSON: Your Honor, I'm going to defer

to Mr. DeJdong.
THE COURT: So you'll be doing all of the
strikes for both -- Ms. Gearhart,'you’re okay with

that? "

MR. DEJONG: The only caveat, Your Honor, and

it might slow down the selection just a little bit, -
because I'm going to have to -

THE COURT: Well, we'’re going to take
whatever time we need. |

MR. DEJONG: Thank you, Your Honor.

THE COURT: So the.Defense is going to have
twenty strikes. The State will ﬁave ten strikes?

MR. DEJONG: That’s my understanding.

THE COURT: Let’s go to the next step in this

process now and talk about alternates. How many
alternates do you féel would be necessary in this
trial? How leng do you anticipate it lasting?

MR. RICHARDSON; It appears it’§ going to
last -~-

THE COURT: How many witnesses do you have?

MR. RICHARDSON: I have ten, of which I may
not call all of them. They’ve given me a witness list

with numerous witnesses on it. It appears -- and Mr.

17

17
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1 Dedong, you correct me if I‘m wrong -- it will take
2 approximately four days.
3 THE CCURT: Four days, does that sound about
4 right, Mr. DeJong?
5 MR, RICHARDSON: I’‘m just anticipating any
6 ' defense.
7 MR. DEJONG: Frobably counting today as a
8 day, I would say wé’re pretty close, Your Honor.
9 THE COURT: All right. Well, what we’ll do
10 is shoot for getting two alternates, if we have enough
Il jurors. I'm goinglto probably have the whole panel
12 come up here. I think we‘ve'gﬁt sixty-two, maybe,
13 left. And we’ll -- how many strikes did you anticipate
14 on the alternate?
15 MR, DEJONG: Two and one. Two for the
16 Defense, one on the State, for each alternate, Your
17 Honor.
18 THE COURT: So each alternate will be two and
19 one?
20 MR. RICHARDSON: I agree.
21 THE COURT: Eberybody agree with that?
22 MR. RICHARDSON: I agree; The State agrees.
23 MR. DEJONG: Your Honor, I think we
24 clarified, we’re just doing those Motions now that
25 would affect our striking the jury, cbviously.
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1 THE COURT: Yeah. And then I understand
2 - there’s an evidentiary Motion pending. What I propose
3 we do is get our jury selected, send them for a lbng
4 lunch. We’ll take a -- have whatever -- do yqu.
5 anticipate witnesses‘being called in the In-Camera
6 Hearing for the 404. Is that the issue?
7 MR. éICHARDSON: That'’s correct, Your.Honor.
8 I can make my argdﬁent without a witness, but I'd have
9 to leave that up to the Court’s discretion, Your Honor.
10 | THE COURT: Well, when we get our jury
Il struck, it’s going to be nearly lunch time then anyhow,
12 Maybe have them come back at two -~ we’ll see when they
13 break, twd—thirty or three o’clock and we’ll be ready
14 to proceed then. Do you have any other Motions, Mr.
15 Robinson? |
16 MR. ROBINSON: Your Honor, the only thing --
17 and.I spoke to Mr. DeJong about this. We do'have some
18 specific Voir Dire though that we would like to have
19 presented to the jury?"
20 THE COURT: Yeah. I haven’t gotten a witness
21  list or a Voir Dire, so we'll néed to ---
22 MR. DEJONG: I need about three minutes, Your
23 Honor, just to separate mine here.
24 THE COURT: All right.
25

MR. ROBINSON: And, Your Honer, actually the

19

19
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-- I haven’t shared this with Mr. Richardson, but --
and it’s not the typical Voir Dire that you’re going to
see, but this is a vefy unusual case because you do
have a child making these statements, and this 1is the
-- if I can pass this up to the Court. It’s probably
not artfully worded but - ,

MR. DEJONG: For the record, Your Honor, I’ve
already furnished -- on behalf‘of Mr. Sanders, I have
furnished Mr. Richardson a copy of the Defense witness
list; correct?

MR. RICHARDSON: Thank you, yes.

MR. SEJONG: May I approach, Your Honor?

THE COURT: Yes, sir.

MR. DEJONG: Ms. Hanks, would you like a copy
of my witness list?

COURT REPORTER: Yes, pleése‘ Thank you.

THE COURT: Are all of the -~ are any
witnesses on eithe; side you know they’re unavailable.
Do I need to call all of the names out? 1’11l be glad
to. I just didn’t know if there was someone you knew
for sure would nof be available on either side?

‘MR, DEJONG: Your Honor, with regard to Mr.
Sanders, Dr. Marti Loring, I'm not sure about Dr. Marti
Loring because Mr. Richardson threw me a bit of a curve

ball this morning when he put Shauna Galloway-Williams
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1 or Shaﬁha Galloway-Williams, whatever her name is, on
2 the State’s witness list. I'11 be candid, I 'do not
3  have Dr. lLoring under subpcena as she is in Georgia.
4 It would take me some time to get her up here, but I am
5 going to ask you to publish her name anyway.
6 THE COURT: Okay.
7 MR. DEJONG: Dr. Barksdale, I think he is
8 either the last or the next to the last. He is not
9’ present in the courtrcom by agreement. He is dnder
10 subpoena. But, again, I cén get him here. 1I’m not
11 sure if I'm answering Your Honor’s question or not.
12 THE COURT: Okay. I just didn’t know if you
13 knew for sure somecne wasn’t going to be>here. That’s
14 fine. \
15 Any other witnesses, other than what I've
16 received. Mr. Robinson, do you havelany other
17 additional witnesses other than what Mr.. DeJong has
18 given me?
19 MR. ROBINSON: Your Honor, on our list,
20 we’re not going to call Nicole Holder. Sshe’s not
21 available.
22 MR. DEJONG: Well, Your Honor, she’s on my
23 witness list also, and I don’t know at this point in
24 time whether‘I would qall ﬁer or not.
25 THE COURT: Okay.

21
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MR. DEJONG: Again, it’s very difficult to
say withoutlhearing the State’s/case at this'point in
tiﬁe.

THE COURT: Yeah. I.understand that. I'm
not asking you -- are there any more duplicates on the

- .
two lists from the Defense.

MR. DEJONG: I really haven’t looked at that
closely at Mr. Robinson’s, Your Honor. Dianne Chappell
is a duplicate on both, Your Honor.

THE COURT: Ali right.

MR. DEJONG: B2And the same thing would ke as
to her. ’

.THE COURT: 4Qkay. I just 'didn’t want to read
the same names out.

MR. DEJCONG: The only two that are duplicates
on the two list would be Nicole Holder and Diane
Chappell. That is seventeen and eighteen on Defendant
Sanders’ witness list, and number six and -- five and
six on Defendant Gearhart’s list, Your Honor.

THE COURT: Mr. Dedong, I think the Voir Dire
that you’ve submitted -- any objections to any of the
Voir Dire from anyone that have been submitted? I
think mostly I1l cover in my general. You let me know

if I haven’t covered that. And the State didn’t have

any specific Voir Dire?
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MR. RICHARDSON: No. I would address oné of
Mr. Robinson’s.

THE COURT: Yes, sir. |

MR. RICHARDSON: His voir Dire, I didn’t
actually read it, but he told me, basically, he said,
questioning ---

THE COURT: Why would that be an apprgpriate
question to ask?

MR. ROBINSON: Your Honor, this is én unusual
case becaﬁse_we have a child witﬁess. She was twelve
at the time. I'beiieve she’s fourteen now. fourteen
now. You know, we have a lot of teachers on the panel
as I can see, but it’s a question because a lot of
people come iﬁto a courtroom thinking that children

\

don’t lie. . That’s true. That's what I believe.

And what I’m concerned about is thewjury coming
into this courtroom and we’re not knowing it that --
you go through all the questions that you’re going to
ask regarding their background, relationship to law

\ .
enforcement, things of that nature, but I believe that

that question, what it does -- and I know I didn't

artfully prepare that, but what it does, it would let

the defense know that we have a juror that has this ---
that believes that children don’t lie. And if that’s

the case then there’s really no reason for them to put

23
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1 up a --~ ‘

2 THE COURT: Okay.

3 MR. ROBINSON: -- listen to the defense say

4 that it didn’t/happen. So that’s my biggest concern

5 with it. And I know'it’s a weird situation.

6 THE COURT: Do you want to ask if any jurors.

7 believe adults lie?

8 MR. DEJONG: I would join in that, bgt I

9 would phrase the Voir Dire questioﬁ somewhat

100 differently. That would be, does any member -- would
11 any member of the jury panel be more prone to believe
12 the testimony of a child, simply because they are a

13 child?

14 THE COURT: I'1ll cover that with law

15 enforcement. \I’ll add the child back to law

16 enforcement. |

17 MR. DEJONG: So if I understand, Your Honor,
18 vyou’re going_to basically say are they more prone to
19 believe they are -- to tell the truth because of law
20 enforcement and/or because they are a chiid?

21 THE COURT: Yes, sir. |

22 MR.‘DEJONG: All right, sir. Very well.
23 MR. ROBINSON: I think that would cover lt
24  Your Honor. Thank you.

25 THE COURT: We’ve got a lot éf jurors coming
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up here. I don’t know which of the audience will be

allowed to stay, but we’re going to probably need the

room because we’re going to have pretty much the full

panel ‘up here.
MR. DEJONG: May I have just a moment, Your
Honor? |
THE COURT: Yeah.
(WHEREUPON, Court stood at recess for a short
break.)
THE COURT: Thank ydu very much, ladies and
{

gentlemen, for bearing with us. We‘re now ready to

select a jury for the trial in the first case that we--

‘have. You’ve been qualified already to serve as

jurors. I need to now ask you some additional .
questions about this case that we’re about to begin.
This is a case where the State of South Carolina
has filed charges against two defendants. I haQe
indictmehts before me that have been presented.
Obviously, this is not any evidence of'the case. It’s
merely the papers by which the case comes to this Court
for disposition. Both of these individuals have plead
not guilty to these charges and that necessitates a
trial. Every person accused of a crimg‘in South
Carolina is presumed innocent until the Statg‘of South

Carolina can prove that guilt beyond a reasonable:
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doubt. ‘Both of theée defendants have entered pleas of
not guilty to the charges in the indictment, and that
places the butden on the State to prove that guilt
beyond a reasonable doubt. ‘

We need to find twelve fair and impartial'jutors
to hear thé facts, determine just what the facts are
based upon the evidence that you hear from this
courtroom, the law that I give you, and that alone.

Charged in this case, the State has filed an
indictment against.Mr. Joseph Pettigrew Sanders, IV,
two different charges. One says that he did here in
Pickens County between January the lstvand June the 1st
of 2008 commit a sexual battery on an individual named
-- with the initials MJH, who was fourteen ye;rs’of age
or less;»but.who was at least eleven years of age, and
this is in violation of the‘law of South Carolina
involving criminal sexual conduct with a minor in the
second degfee.

There’s also a charge against.Mr. Sanders between
those same dateé of January and June 2008, alleges that
he willfully and lewdly committed or attempted to
commit a lewd and lascivious act upon the body of the -
- or the parts of that body of MJH, again a child under

the age of sixteen, with the intent of arousing,

appealing to, or gratifying the lust, the passion, cr
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the sexuéi desire of himself or of that child.

Agaiﬁ, he’s enterea‘é plea of not guilty to éachi
of these chargés; )

We also have a charge against. -- the State has
brought a chargé againsﬁ Ms.yﬁnita.Jorqan Gearhart.

This charge is for the unlawful neglect of a child, and

. it says that on or about the 15th of April of 2008,

while being the legal ;uStodian'or’parent4or guardian
of the child,/ﬁJH, placed that child in unreasonable
risk of harm affecting the child’s physical, mental
heaith orAsafety and did éause to be done to that

child, endangered that child in some way or by act or -

/ omission committed the unlawful neglect of a child.

She’s also‘enteréd‘a plea of not guilty to this charge.

Again, placing the burden-on the State of South

Carolina.

I need to ask you éome'additional~questions‘about

“this particular -- these cases, ladies and gentlemen.

First of all, is there any member of the juryvpanel who
has any independent knowledge about this particular
incident, either through news media,zindirect comments

at the coffee shop, or hearing about it, or know

anything about it ‘as far as being involved in any way

‘with the parties? If so, if you have any prior

knowledge, would you please stand?

27
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All right, sir. Your namé; please?
JUROR:"Tommy Edwérds. | L
THEFCOURT;. Is your knowledge limitéd.to what
you’ve read in the newspaper?
JUROR: Yes, sir.
THE COURT: Or TV?
JUROR: Friends that have commented about it.
THE COURT: All right. And you’ve heard
friends talk aboﬁt. All right. Let me ask you this
sir. You've heard'séme things about it from some of
your friends,‘yOU've read something in the newspaper
about  it.  The fact that you havévreéeived théf
information from those sources, both the State of South
Carclina ahg thesé Defendanﬁs, they desire to have fair
jurors to hear this case and they deserve tao have fairk
jurors to hea; this{cése.' If you‘re'sglected, do you
believe'that yéufd be able to make a decision about the
facts:of’this case on what happens in this.couftroqm,

the evidqnce that you hear, the law that I give you,

would any of this information that you have from the

‘ past, do you believe it would affect your ability to be

a falr juror?
JUROR: Probably. . S
'\THE COURT: I'11 excuse you from the trial of

~

this case. If you’'d just have a seat, please. Your

28 .
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name again, ;ir?

JUROR: Tommy Edwards.

THE COURT:, Thank you very much, sir. You’'re
excused from the trial of this case.

Is there any member of the jury panel who has a --
related by blood or marriage to Mr. Joseph Pettigrew
Sanders, IV or Ms. Anita Jordan Gearhart? If you’'re
related by bloocd or marriage to either of those
individualé, would you please stand?

{(No response.)

| THE COURT: Thank you. There is no response.

Is there any member of the jury panel who has a
close business, a social or a personal relationship
with either of these two individuals, Ms. Gearhart or
Mr. Sanders? If you have a close business or social
relationship with either one, would you please stand?

(No response.)

THE COURT: Thank you. There is no response.

Ladies and Gentlemen, there are sevéral witnesses
who may be called upon to testify in this case. Not
all of these individuals may be actually swﬁrn in and
testify, but they’re potential witnesses. I’m going to
read you the names of those witnesses. If you’ll just

listen carefully as I call out these names, I’1l1l then

have some follow-up questions to ask of you.
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Potential witnesses would include, Teresa Woods,
Fallon Barnes, Carol King, Taylor King, Bonnie Fulghum,
Lisa Merrill, Mary Beth Hill, Gail Sanders, Joseph P.
Sanders, III, Dean Wright, Taylor Finch, Terrell
Lankford, Jacquelyn Lankford, Brenda Sisson, Courtney
Sisson, Julie Mayer, Lindley Mayer, Deborah Rbgers,
Charles Kelley, Dawn Smith Jordan, Cindy Bishop, Rhonda
Robertson, Diane Chappell, Nicole Holder, pr. Marti
Loring, Dr. Collis Barksdale, Complainant . Michael
Hurt. From the Easley Police Department, David
Suddeth; From the Pickens County Sheriff’s Office, -
Rita Burgess, Will Bryant, Shauna Gélloway—Williams,
Dr. Mary Fran Croswell. From the Department of Social
Services Laura Hammond, Amanda Davis, Greg Davis.

Is there any member of the jury panel related by
blood or marriage to any of these potential witnesses?
If so, would you please stand?

You’re related by blood or marriage to one of
these?

JUROR: Well, I have a question about one of
them, a Diane Chappell. My sister.is a Diane Chappell.

THE COURT: All right. Can either of you who
have that person down, we want to make sure that’s a
different Diane Chappell. Does your sister work

somewhere?
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JURCR:  She works for a lawyer.

THE COURT: She works for a lawyer. Either
of you =--

MR. DEJCNG: The address would be =~
Chappelville Road, Norris.

THE COURT: ‘Norris.

JUROR: No.

THE COURT: Okay. Thank you for sharing
that.

Is there any member of the jury panel who has a
close business, a social or a persoﬁal relationship
with any of these potential witnesses.A If so, would
you please stand?

Yes, ma’am, your name, please?

JUROR: Beverly Watson.

THE COURT: Okay. And which witnesses -~
witness or witnesses ao you know? -

JURCR: I know Jeff Rogers. I also have a
vague connection with the Sanders family.'

THE COURT: All right. You know this witness
and you have a connéction, you say, with the Sanders
family?

JUROR: 1In the past, yes,

THE CQURT: In the past. Do you believe that

that association, and the fact that you know cne-of

31
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these witnesses, if that.witness testifies and the
Sandefs testify, do you believe that would interfere
with your ability to be a féir juror in this case?

JUROR: I'm not sure. ‘I also have a vague
connection with the child.

THE COURT: Okay. Well, if you have any
hesitancy at all, I’1l1l excuse you from the trial of
this case.

Again, yoéﬁ name, please, ma’am?

JUROR:  Beverly Watson. I prefer to be
excused.

THE COURT: ®Well, if you’ll just be seated.
Thank you. You may be seated at this time. Ycu’re
excused from this case.

Yes, ma’am, yodr name, please?

JUROR: Doris Clardy.' |

THE COURT: Okay. Whiéh witness do you ---

JUROR: Charlie kelly.

THE COURT: . Charlie Kelly is a friend of
yours?A

JUROR: Well, I téught the child that he was
raising.

THE COURT: Okay. The fact that'you have
this connection with this witness, having taught the

child that he was raising, if he is called upon to

2
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testify, you hear his testimony and if you’re picked as
a juror, do you believe that would interfere in any way
;ith your ability to be a fair juror? Could_you be
fair'ﬁo the State, be fair to the Defendants and make a
decision on what you hear from this courtroom, the law
and evidence, and thét alone. If you believe you could
be fair, 1 need to know it. If you believe you have a
hesitancy that you couldn’t be fair, I need to kndw
that as well.

JUROR: I hope I could be fair.

THE COURT: Well, do you believe you could?

JUROR: I‘ve never done this before so it’s a
little ---~
THE COURT: Yes, ma’am. I understand that.
JUROR:; I think 50.
THE COURT: I mean, you can decide the case
on the law and the evidence?

JUROR: I think I can.

THE. COURT: 1Is that ;hat you’' re saying?

JURCR: I believe I could.

THE COURT: All right. Thank you, ma’am.
You may be seateé,

Is there ény member of the jury panel or a member

of your immediate family involved in la; enforcement in

any way? 'If so, would you please stand?

33
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'~ All right. Yes, ma’am, your name, please%l
JUROR: Mary Spearman. My nephew is a jaller
in Pickens.
. THE COURT: All right. If you’d remain
standing. Yes, sir. | '

JUROR: My son, Christopher Griffin works
with the detention -- the Sheriff’s Department at the
Detention Center.

THE COURT: All right. And your name,
please, ma’am? If you would remain standing. Excuse
me. -

JUROR: Sally Jenkins. And my brother is a
deputy for Oconee Coﬁnty.

THE COURT: Those of you who have relatives
in law enforcement, if you’re picked to be é'juror,
would that interfere with your ability. to be a fair
juror?l Could you make a decision, if you’re selected,
based on the evidence that you hear, the law that I
give you and that alone? If you‘beliEQe in any way you
could not be a fair juror in this case, I'1ll ask if you
would remain standing. Otherwise, you may be seatgd.
You believe you could not be a fair juror?

JUROR: I’'m not really sure.
-THE COURT: Okay. Your name again, please,

3

ma’am?
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1 JURCR: Sally Jenkins. I would try, but to
2 be.honest with you, I'm just ﬁot sure.
3 THE COURT: Based upon the very fact that you
4 have a relative as a law enfércement officer in Oconee
5 County, you don’t believe you could be a fair juror?
6 JUROR: I would really try, but it’s Just
7 hard to say. I would try.
8 ~ THE COURT: Well, in other w&fds, I need to
9 know whether or not you believe that becagse\qf that
10 relationship, you just couldn’t be fair, that that
11 would interfere with your ability to make a decision on
12 what evidence is presented here.
13 JUROR: I’d be fair.
14 THE COURT: You’'d be fair. You could make a
15 decision on that and that alone, the evidence?
16 JUROR: I, I believe so.
lz THE CCURT: BAll right. Thank you, ma’am.
13 You may be seated.
19 Is there any member of the jury panel expressed or
20 formed an opinion in any way about the facts in this
21 particular case? If so, would you please stand?
22 (No response.)
23 THE COURT: Is there any member of the jury
24 panel aware of any bias or prejudice that w0ulq,'
25 interfere with your ability to’bé a fair juror in this

35
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1 case? If so, would you please stand? Thank you.
2 Yes, ma’am: your name please?
3 JURCR: I'm Patricia Bearden. I guess I'm
p 4 prejudiced because I worked with the health department
5 for ten years.
6 THE COURT: Okay. I was going to ask that
7 question in just a little bit. While you’re up, let me
8 as; the question. You’re the only one standing.on that
9 question.
10 Is there any member of the jury panel who now or
11  in the past has been employed with the Department of
12 Social:Services or any agency that investigates or
13 counsels victims of alleged sexual abuse? If you’ve
14 been working or associated with any of those agencies
15 or the Department of Social Services, would you please
16 stand? All right. Ajain, ma’am, your name?
17 JUROR: I’m Patricia Bearden.
18 THE COURT: And you used to work for the
19 Department of ---
20 JUROR: The Health Department.
21 THE COURT: =-- Health? ,
22 JUROR: Yeah,
23 THE COURT: And you believe that that
24 knowledge that you have? Qou wonld not be able to
25 utilize that in making a fair decision in this case?
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1 JURCOR: No, no. Because I feel like you
2 should hang every &ne of them. I’'m sorry.
3 THE COURT: Well, I’1ll excuse you from the
4 'trial of this case. All right. ¥ou understand, ladies
5 and gentlemen, everyone is innocent until proven
6 guilty. Yeé, ma’am, your name, please?
7 JUROR: Sherry Moore. And I’'m a School
'8 Counselor ---
9 THE COURT: Okay.
10 JUROR: ~-- in Oconee County, but ﬁy job ié to
11 counsel --- |
12 THE COURT: Okay. So you're awafe of that
13 through your school responsibilities in Oconee County?
14 JUROR: Yes. As a counselor with children.
15 THE COURT: BAll right. The fact that you
16 counsel children and perhaps have some that approach
17 you about these allegatibns,(wouid that interfere with
18 your ability to be‘a fair juror?
19 | JUROR: It would.
20 THE COURT? It would?
21 » JUROR: Yes.
22 THE COURT: 1I’11 excuse you from the trial of
2} this case. Thank you, ma‘am. Yqu may be seated.
24 Yes, ma’am, your name, please?
.25 | JUROR: Dena Nabors. I‘ve worked in the

37
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emergency room as a physician when the first people
tha£ interact often with the patient after a sexual
assault. We éoliect the evidence aﬁd -

THE COURT: All right. I understand that,
but the fact that you have that insighf, would that --
I appreciate you sharing the information, but would
that cause you to not be a fair juror in the case?

JURCR: I don‘t think so.

THE COURT: You could be -- you could listen
to the evidence and make a decision on what you hear
ffom the witness stand, the evidence fhat’s presented,
the law‘that I give you and that alone, you believe?

JUROR:‘ Yes.

THE COURT: Well, thank you, ma’am. You may
be seated. N

Is there any member of the jury panel who is a
contributing member of ény organization whose primary
goal is the promotion of law enforcement or victims’
rights, such as MADD, SADD, CAVE, PARR, any
organization such as that? If you are a contributing
membér of those organizations, would you please stand?

(No response.} - .

THE COURT: Thank you. There 1s no response.
You’ve heard from the list of witnesses that I've

\
called out that some might 'be law enforcement and some

~
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might be children, 1Is there any member of the panei
who, if you hear testlmony from law enforcement or you
hear the testlmony‘of a child, would be more prone to
believe the testimony of a law enforcement officer or a
child over any other testimony that’s presented. If
you believe that you would believe that more than any

other, would you please stand? Thank you. There’'s no

response. Is there any member of the jury panel or a

\
member of your immediate family who has ever made a
complaint or allegations of sexual abuse? You‘ve had

complaints made against or you’ve been the victim of a

" offense of sexual molestation or abuse. If those apply

to any of you, would you please stand? Thank yoh.

There is no response. At this time, I’'m going to ask

the attorneys, if you would, please, stand and

- introduce yourselves to the jury. Mr. Richardson.

MR. RICHARDSON: Good morning, ladies and
gentlemen. My néme is Doug Richardson. I work for the
Thirteenth Judicial Circuit Solicitor’s Office.

THE COURT: Mr. Dedocng.

MR. DEJONG: May it please the Court, Your
Honor. 1I'm John DeJong. I practice law here in
Pickens County. I have the pleasure of representing
Mr. Joey Sanders today. Also seated at the far end of

Counsel table over there is Mr. Johnny Duncan my

39
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investigator.

THE COURT: Thank you, sir. Mr. Robinson.

MR. ROBINSON: Good morning. - My name is
Scott Robinson. I practice in Greenville. - And 1’1l be
representing Ms. Bnita Gearhart to my right. Thank
you.

THE COURT: Thank you, gentlemen. Is there
any member of .the panel related by blood or marriage to
any of these attoérneys? If so, would you please stand?

{No response.} | .

THE COURT: Is.there any member of the panel
who has a close business, a social or a personal
relationship with any of these attorneys. - If so; would
you please stand?

{No response.)

THE COURT: Is there any member of the jury
panel who’s ever been involved in any litigation in
which any of these attorneys represented you or
represented the opposing side? If so, would you please
stand? B

f  (No response.)
THE COURT: Thank you. There is no response.
"Ladies and gentléméﬁ, I've told you and it bears

repeating, the parties, the State, all desire to have

fair jurors and they deserve fair and impartial jurors
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who will make a decision on the law ana the evidence
and that alone. 1Is there any member of the panel,
who’s not been previously excused by me, éware of any
reason whatsoever that in this case you could not he a
fair jgror, listen to the evidence and return a fact —-
a decision that would be factually based under.the law
that would speak the truth. If for any reason you
believe you could notlbe a fair juror, would you please
stand. Yes, ma’'am. Again, your name, please?

JUROR: Sally Jenkins.

THE COURT: Excuse me?

JUROR: Sally Jenkins,

THE COURT: I’'ll excuse you from the trial of
this case. You may be seated. Yes, ﬁa’am, your name,
please?

JURQR: Jodi Kiser.

THE COURT: You don’t believe you could be a
fair juror in this case?

JUROR; My sister was molested when she was
eight years old.

THE COURT: All right. Thank you very much.
I’1l)l excuse you from the trial of this case. - Your name
again, please?

JUROR: Jodi Kiser.

THE CQURT: All right. Thank you, ma’am.
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Any other questions from the state?

MR. RICHARDSON: Nothing further from the
State.

THE COURT: From the Defense?

MR. DEJONG: ©Nothing on behalf of Mr.
Sanders, Your Honor..

THE COURT: BAll right.

MR. ROBINSON: Nothing on behalf of Ms.
Gearhart.

THE COURT: All right. Thank you. All
right, Amy, if you’d get the process going.- I
mentioned to you downstairs, ladies and gentlemen, this
combuter now is going to randomly select names. Those
who have been excused will not be included iﬁ that
list. Once we get those random names listed, then
we’ll have a list of eligible jurors that decide this
case. At that time, Mr. Welborﬁ will call your name
when we get the list. What I’'m going toc ask you to do
-— I know it’s kind of close in some of the benches
there,lbut I would ask you at this time that if you
would, when your name.is called, if you would -~ you
can let your fellow jurors out -- come forward. Come
to the front of the desk here and just face the back
door and each side will have an Oppo;tuniéy to decide

whether or not they want to select you or let you go
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1 downstairs to be selected in another trial. 5o if-

2 you’ll just bear with us just for a moment the

3 selection process will be completed here in just a

4 nmoment with the compﬁter. |

5 THE CLERK: Juror number 119, Toni J. Turner.
6 If you would, please come forward. What says the

7 State?

8 MR. RICHARDSON: Please present Ms. Turner.
9 THE CLERK: And the Defense?
10 MR. DEJONG: Please sweaf the juror.
11 THE CLERK: Mé'am, if you WOuld; have a seat
12 in the jury box over there.
13 Juror number 58, Susan C. Hutton. What says the.
14 State?
15 MR. RICHARDSON: Please present Ms. Hutton.
16 THE CLERK: And the Defense?
17 MR. DEJONG: Please excuse this juror from
18 the trial of this case.
19 THE CLERK: If you would return to your seat,
20 ma’am.
21 Juror number 51, Charles H. Griffin. What says
22 the State?
23 MR. RICHARDSON: Please.present Mr. Griffin.
24 THE CLERK: And the Defense?
235

MR. DEJONG: Please excuse this juror from

43
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1

the trial of this case.

THE CLERK: Return to your seat, sir.

2

3 Juror number 21, Catherine H. Clark. What says
4 the State? |

5 MR. RICHARDSON: Please present Ms. Clark.
6 THE CLERK: And the Defense?

7 MR. DEJONG: Please swear the juror.

8 .THE CLERK: Juror number 22, Chédwick Clark.
9 What séys the State? |
10 MR. RICHARDSON: Please present Mr. Clark.
11 THE CLERK: And the Defense?

12 MR. DEJONG: Please swear the juror.

13 THE CLERK: Juror number 79, Jonathan P.

14 Messenger. What says the State?

15 MR. RICHARDSON: FPlease present Mr.

16 Messenger. |

17 | THE CLERK: And the Defense?

18 MR.,DEJONG: Please excuse this juror from
19 the trial of this case.

20 THE CLERK: Juror number 57, William T.

2] Hunter. What says tge State?

22 ' MR. RICHARDSON: Please present Mr. Hunter.
23 THE CLERK: And the Defense?

24 MR. DEJONG: I'm sorry, Mr. Clerk, what

25

number?
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THE CLERK: 57.

MR. DEJONG: 57. Thank you so much, sir.

Please swear the juror. , '

-

What says

THE CLERK: Juror number 3, Frank Amoroso.
the State?
‘MR. RICHARDSON: Please present Mr. Amoroso.

THE CLERK: And the Defense?

- MR. DEJONG: Please swear the juror.

What says

the trial

Gillespie.

Gillespie.

Miller.

What says the Sﬁate?

THE CLERK: Juror number 84, Regina F. Moon.
the State?
MR. RICHARDSON:  Please present Ms. Moon.

THE CLERK: And the Defense?

-MR. DEJONG: Please excuse this juror from

of this case.
THE CLERK:: Juror number 46, Starr H.
What says the State?

MR. RICHARDSON: Please present Ms.

THE CLERK: And the defense?
MR. DEJONG: Please swear the juror.
THE CLERK: Jurcor number 83, Richard S.

-

MR. RICHARDSON: Please excuse Mr. Miller

from the trial of this case.

THE CLERK: Okay. Juror number 88,

\
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1 Christopher E. Nichols: What says the State?

2 MR. RICHARDSON: Please present Mr. Nichols.
3 THE CLERK: &nd the Defense?

4 MR. DEJONG: Please excuse this juror from
5 the trial of this case.

6 ( THE CLERK: Jugor.number 28,.Rose T.

7 Crawford. What says the State?s

8 MR. RICHARRDSON: Please present Ms. Crawford.
9 THE CLERK: And the Defénse?
10 MR. DEJONG: I didn’t hear you, to make my
11 decision.
12 THE CLERK: 28.
13 MR.VDEJONG: ’Thank you, sir. I'm sorry. I
14 didn’t hear you. Pléase‘swear the juror.
15 THE CLERK: Jurdr numbér 106, Brandy E.
16 Rogers. What says the State?
17 'MR. RICHARDSON: Excuse Ms. Rogers from the
18 trail of this case.
19 THE CLERK: ékay. Juror number 86, Dina S.
20 Nabors. What.says-the State?
21 MR. RICHARDSON: Please present Ms. Naboré,
22 Dr. Nabkors.
23 THE CLERK: And the Defense?
24 vMR. DEJONG: Please excuse this jurof from

the trial of this case.
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| THE CLERK:* Juror number 91, Brittany J.
2 Farmer. What says the State? ' ) ‘
3 MR. RICHARDSON: - Flease excuse Ms. Farmer for
( )
4 the‘trial of this case.
5 THE CLERK: Okay. Juror number 13, Joshua L.’
‘6 Blake.. What says the State? |
7 MR. RICHARDSON: ‘Please excuse Mr. Blake from
B the trial of this case. f
9 | THE CLERK: Juror number 102, Carl A. Reed,
10 Jr. What says the State?
11 MR. RICHARDSON: Please excuse Mr. Reid from
12  the trial of this case.
13 THE CLERK: Okay. Juror number 2, Dorothy A.
14 Allison. What,says'the State?
15 MR. RICHARDSON: Please present Ms. Allisaon.
16 THE CLERK: And the Defense?
17 MR. DEJONG: Please excuse this juror.from
18 the trial of this case.
19 THE CLERK: Juror number 11, Janice N.
2O Bellmyer. What says the State? |
21 MR. RICHARDSON: Please present Ms. Beilmyer.
22 THE CLERK: And the Defense?
23 MR. DEJONG: Please excuse this juror from
24 the trial of this case.
25 THE CLERK: Juror number 114, Shané R.

;

»
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Stewart.

the trial

Spearman.

the trial

What says

Campbell.

the trial

Raymond.

What says the State?
MR.'RICHARDSON: Please present Ms. Stewart.
THE CLERK: And the Defense? '

MR. DEJONG: Please excuse this jurcr from
of this case. ,
THE CLERK: Juror number 113, Mary_A.

What says the State?
MR. RICHARDSON: Please present Ms. Spearman.
THE CLERK: And the Defense?
MR. DEJONG: Please excuse this juror from
of this case,
%HE CLERK: Jurbr number 8, Joshua A. Barton.
the State? ‘
MR. RICHARDSON: Please present Mr. Barton.
THE CLERK: And the Defense?

MR. DEJONG: Please swear the juror.
THE CLERK: Juror number 16, Stacie D.

What says the State?
MR. RICHARDSON: Please present Ms. Campbell.
THE CLERK: And the Defense?

MR. DEJONG: Please excuse this juror from
of,ﬁﬁis cése.
THE CLERK: Juror number 100, Mary A.

What says the State?

MR. RICHARDSON: Please present Ms. Raymond.



24 What says the State?

25 MR. RICHARDSON: Please excuse Mr. Green from
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1 THE CLERK: And the Defense?
2 MR. DEJONG: Please excuse this juror from
3 the trial of thi§ case.
4 © THE CLERK: Juror numbker 52, Varun Grover.
5 What says fhe State? \
.6 MR. RICHARDSON: Please excuse Mr. Grover
7 from the trial of this case.
8 : ,ATHE CLERK: Juror Number 198, Stephanie D.
9 Cartee.
10 MR. RICHARDSON: What number?
n THE CLERK: 19.
12 M#. RICHARDSON: Thank you, sir.
13 . ‘ What says the State?
14 ’ MR. RICHARDSON: Please preslent’ Ms. Cartee.
15 ‘ THE CLERK: And the Defense?
16 MR. DEJONG: Pleasé excuse this juror from
17 the trial of this case..
18 THE CLERK: Jurof number 112, Elaine J.
19\ sparks. What.says the State?
20 MR. RICHARDSON: Please present Ms. Sparks.
21 THE CLERK: And the Defense?
22 MR. DEJONG: Please swear the juror.
23 'THE CLERK: Juror number 49, Stacy B. Green.

49
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_ !
the trial of this case.

THE CLERK: Juror number 39, Amanda R. Eron.
What says the State?
; . MR. RICHARDSON: Please present Mé‘ Eron.
THE CLERK: And the Defense?
MR. DEJONG: Please excuse this juror from

the trial of this case.

THE CLERK: Juror number 32, Craig A. Dalton.

- What says the State?

MR. RICHARDSON: Please excuse Mr. Dalton
from the trial of this case. | |

THE CLERK: vJuror humber -- 1 dén’£ have a
number on this list. It’s Mary E. Tedder. ‘We had the
spelling wrong on her name and we had to change it. |
And I think that knocked her number off as well. But
it’s Tedder, T-E-D-D-E-R.

MR. RICHARDSON: T-E-D-D-E-R?

THE CLERK: Yes, sir.

MR. RICHARDSON: Thank you, sir.

THE CLERK: What says the State? .

MR. RICHARDSON: Please present Ms. Tedder.

THE CLERK: And the Defense?

MR. DEJONG: - T-E- --- _

THE CLERK: No, that’s the way it was

spelled.
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1 : MR. DEJONG: Oh, okay. Okay. Okay. Thank
2 you. Please excuse this juror from the trial of this
3 case.

4 THE CLERK: Juror number 50, Bethany A.

5 Greene. What says the State?

6 MR. RICHARDSON: Please preéent Ms. Greene.
7 THE CLERK:\ And the Defense? R
8 MR. DEJONG: Please excuse this juror from
9 the trial of this case.
10 'THE CLERK: Juror ﬁumber 44, Corey H.
i1 Freeman. What says the State?‘

MR. RICHARDSON: Your Honor, may wé approach?

13 - ‘ THE COURT: Yes, sir.
14 (WHEREUPON, Mr. Richardson, Mr. DeJong and Mr.
15 ‘ Robinson aéproached the bar.)
16 THE COURT: All right. After a cohference ‘
17 with the attorneys at fhe bench, Mr. Freeman, you may
18 return to your seat. If you'will strike the call.
19 THE CLERK: Juror number 124, Teresa C.
20 Watson. What says the Stgte?
21 MR. RICHARDSON: élease presenf Ms. Watson.
22 \ THE CLERK: And the Defense?
23 MR. DEJONG: Please swear the juror.
24 l THE CLERK: Juror number 92, Shawn_J. Parris.
25 What says the State?
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. 1 MR. RICHARDSON: Please present Mr. Paris.
2 THE CLERK: And the Defense?
3 MR. DEJONG: Please excuse this juror from

4 the trial of this case.

5 THE CLERK: Juror number 24, Michael M.

6 Connor. What sayé the State?

7 , MR. RICHARDSON: . Please present Mr. Connor.
8 ' MR. DEJONG: 1247

9 THE CLERK: VYes, sir. 24.

10 MR. DEJONG: 24. Thanks.

11 THE CLERK: ' The Defense?

12 | MR. DEJONG: Please swear the juror,

13 : ' THE CLERK: . Juror number 107, Karen E.

14 Schmidt. What says the' state?

15 MR. RICHARDSON: Please present Ms. Schmidt.
16 ’ THE CLERK: And the Defense?
17 MR. DEJONG: Please excuse this juror from

18 the trial of this case.
19 | THE CLERK: Juror number 95, Melissa D.
20 Perry. What says the State?

21 MR. RICHARDSON: . Please present Ms. Perry.

22 ' THE CLERK: And the Defense?
23 - MR. DEJONG: Please swear the juror,
24 THE CLERK: Two alternates, now,

25 . MR. DEJONG: Is that our twelfth?
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THE CLERK: That’s our twelve. We need two
alternates. |

MR. DEJONG: All right. Thank you, sir.

THE CLERK: Juror number 17, Debbie A.
Cannizzaro. This will be for the first alternate.
What says the State?

MR. RICHARDSON: Please present Ms.
Cannizzaro.

THE CLERK: And the Defense?

MR. DEJONG: Please swear the jurocr.

THE CLERK: And for the second alternate,
Juror number 20, Doris E. Clardy. What says the State?

MR. RICHARDSON: Please excuse Ms. Clardy
from the trial of this case.

THE CLERK: Juror number 129, Nona L.
Woolbright. What says the State?

MR. RICHARDSON: please present Ms.
Woclbright. | |

THE CLERK: And the Defense?

MR. DEJONG: Please excuse this juror from
the trail of this case.

THE CLERK: Juror number 14, Carolyn R.
Bradish. What says the State?

MR. RICHARDSON: Please present Ms. Brandish.

JUROR: Please be seated?
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MR. RICHARDSON: Present.

JUROR: Oh, I thought you said ---

THE CLERK: ‘And the defense?

MR. DEJONG: Please swear the juror.

THE COURT: Any matters we need to take care
of from the attofney as far as the selection of the
jury in this case? Anything from the State.

MR. RICHARDSON: Nothing from the State, Your
Honor,

THE COQURT: From the Defense?

MR. DEJdNG: Nothing on behalf of Mr.
Sanders, -Your Honor.

MR. ROBINSON: Nothing on behalf of Ms.
Gearhart. |

THE COURT: Thank you very much. Ladies and
gentleman who were not selected for thé trial of this
case, they’fe going to take a lunch break downstairs.
So if you’ll be back in Courtroom Number One,.down
where we assembled this morning at two o’clcck, Judge
McCaulay will be ready for you to be selected through
that process for another trial. Thank you very much
for your patience with us. Once we get started we’ll
have a little smoother operation, hopefully. You're
dismissed at this time. If you’ll be back downstairs

at two o’clock, they’ll be ready to start the next
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1  trial.

2 | (WHEREUPON, the jury panel exited the open court.)
3 THE COURT: You’ve been patient with us,

4 ladies and gentlemen. You’ve seen the process by which
5 you were selected to serve as jurors on this case.

6 You’'ve seen the unique process, the tedious process, if
7 you will, of these parties selecting you to serve, and
§ I'm hénored to. have én oppértunity to serve with you.

9 You’re going to be the fact finders. You’re going to
10 be judges of the facts in this case. BAnd I’11 give you
11 a little more explanation about your rele and my role
12 and somewhat about our schedule when you come back.
13  You’ve been sitting a long time. I know you’re ready
14 for lunch as’well as these other‘jurors. So I'm going
15 to let you go to lunch at this time.

-16 We have some matters we need to take care of. We
17 need a lunch break to, the staff,lthe pérties certainly
18 do. We’ve got some matters we need to take care of,

19 again, to try to facilitate the smooth movement of the
20 case once it does begin. I believe we’ll be ready ﬁo
2] start back at three ofclock. I'm gginé to ask yau to
22 be back. We’ll work on these things either now or

23v later, get those resolved. And if youfil be hack at
24 three o'clock in your jury room. The béiliffs will

25

certainly show you where'you need to report back. I’ll

55
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give you a longer lunch hour, but if you’ll be back
then, we’ll be ready fo start.

I’1] remind you of this other times during the
cour;e of the trial, I'm sure, but it’s very important
that you maintain the purity of the process that we’ve
begun here. I asked you lots of questions to determine
your eligibility to serve, and now that you afe
selected to serve,~it’s Very important that you remain
immune from any iéfluences about this case, from family
members. You’'re obviously going to have some family
members and ioved ocnes who are going to want to know,
and business associates or they know you’ve had jury
service today, did yoﬁ get picked, what’s the case
about? - Those kind of tings. Obviously, you can let
your family and friends know that you’re serving on a
jury, but it would be improper for you to be talking
about the case, anything related to this particular
case. You’ll have an opportunity when this case is
concluded to share your experience with your friends

and associates and family. But while the case is going

on, that’s not the time for you to do that, and you

should not do that. You should not let anyone contact
you. You might be ocut at lunch and decide to eat with
some of your fellow jurors and get to know them. You

may go home. You may find some other friends to have
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lunch with. You should not be discdssing the case with
them, and don’t let anyone discuss the case with you.

I wouldn't imaéine anyone would be approcaching you and
wanting fo ask you questions or share information with
you about this case. If \that were toc happen, please
explain to the person that you’'re a juror and you can’t
be talking about the case. And if that individual were
to persist and want to give you information or a§k you
guestions, please excuse ;ourself as quickly as you
can. If possible, get the name of that individual. If
you’ll reportvit back here to me, I'm confident we can
take care of that ﬁatter. I don't expect anything like
that to happen, but I want to emphasizerto you how
important i£ ié that now that you’re selected tﬁat you
maintain that purity, that you’ve made a commitment to
these parties that you’re going to decide this case oh
the law and the evidence and whaﬁ takes place here in
this courtrcom and not somewhere else. ’Theré may be
some media inforéation about this during the day or
overnight tonight. You should refrain from reading any
newspapers, watching any televisicn about it. Whatever
is reportéd, that has nothing tc do with you.  You're
going to be isolated in this courtroom based upon your

commitment to these parties, your promise to these

parties and make a decision there, not in what the news
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media may say. And if something were to be on the news

you can sure have a loved one or a family friend or

whoever it may be to record that or clip the newspapers

out. When this case is over, 'you can catch up on what
the news may be, if there is any news about it. But by
the same token, you should refrain from any independent

f

research.

' Sometimes we get curious by nature and we.want to
do oui own research about this and check old newspapers
or go to the library and find out a wérd that’s been
used or do any kind of internet check. That wbuld be
highly imbroper, ladies and gentlemen, for you to éo
that. That would be against the cath that you’ve taken
already, the oath that you’re going to take in a little
bit to try this case. So you must refrain from doing
anything like that to jeopardize the State of South
Carolina, Mr. Sanders, and Ms. Gearhart. They're
depending on you to maintain this ﬁurity that I talked
about, to heér this case and decide what 1s the truth.

When you come and go in our courthouse, YOU may
see the attorneys in the hallway and the elevator. If
they seem a little unfriendly toward you, please don’t
hold that against the attorneys. That’s their
training. They don’t want to even give an appéarance

of any impropriety that they’re in the hallway talking
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1 to you. You might be talking about.a baseball game or
-2 the weather or something else, but.someone then sees a
3 lawyer talking with you or soclalizing with you, they
4 could get the wrong impression and these lawyers are
5 trained not to do that. So don’t Hold it against them
v6 if they may high-hat you in any way or'nof be as
7 féigpdly as you think they ought to be: That’s their
8 training. |
9 I‘'1]l give you some other instructions about how
10 'we’il be proceeding and when we’ll be taking breaks,
11  but I know you’re anxious to go ahead and get your
12 lunch now. If ydu would be back at three o’clock this
13 afternoon, we’ll be ready to proceed with the trial at
'14 that time. If you’ll go now with the bailiffs -- here
15 you are, Mr. Teal. If ~-- he’ll come around here in
16 just a minute and get you. Mr Teal, Mr. Henry is in
17 the back. They’ll certainly be able to assist you in
18 any way that Qou need. That man over here is a deputy.
19 So they’ll show you where to come back and whefe to
20 report back as you go. You’ll just go with Mr. Welborn
21 at this time.
22 (WHEREUPON, the jury exited the open court at
23 approximately 1:10 p.m.)
24 | THE COURT: Mr. DeJong, do you want to be.

heard at this time?
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| MR. DEJONG: Thank you, Your Honor. May it
2 please the Court. At this point in time, I would move
3 for a mistrial on this case. During the Voir Dire of
4 the panel, I do not remember the jurors name, I know
5 she was sitting off to Your Honor’s right. And I'm not
6 sure which question or guestions she stood up to
7 respdnd to, but during the course of her response, and
8 quite candidly before Your Honor could cut her off, she
9 was quite, verbose and that goes to my Métioh. She
10 said, I think they all need to be hung.
11 Well, Your Honor, I've tried a number of these
12 cases' and you get a mob mentality on jury panels, at
13 least that is my pérception, and then you get some
14 juror comes in here and throws gasoline on the fire of
15 saying, I think they all need to be hung, or words to
16 that extent. That was what I heard her say. We will
17 never know nor can we.know héw much that affected every
18 other juror that was sitting out there on this panel,
19 and more particuiarly how much it affected every juror
20 that ultimately was seated to hear this casel It was
21 uncalled for. . It was/inflammatory. It was
22 prejudicial. If I stood here a moment or two longer, I
23 could come up with some more words, but I just think,
24 Your Honor, that that st;tement of that potential juror
25

in the presence of all the jury panel was of such an
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inflammatory nature that I respectfully request the' \
court to declare a mistrial, let us get anotherjpanel .
of jurors in here~that is not tainted with such
comments as those and start afresh.

Thank you, Your Honor.

THE COURT: Mr. Richardson, anything from the
State?

MR. RICHARDSON: My position ié, Your Honor,
you cured it. You cured it though an instéuction. You
said, do you understand everybody is innocent. The
jury panel heard that. They will also hear that when
you charge this particular panel as to the law.

THE COURT: Mr. DeJong, 1’1l certainly be
glad when the jury comes back to Voir Dire them further
as to any influence that comment may have héd’on them.
I think I did cure it immediately. I cut that juror
off as quickly as I could. And I think based on the
follow-up questions that I asked, I don’t feel -- 1
gave them every opportunity for any reason to bow out
of this case,“maybe more so than I normally to do to
any reason that_they felt they could not -- I excused
most -~ I think everyone that stood up and Ead any
hesitancy whatsoever. Perhaps the doctor that yoﬁ

struck, she finallylsaid she could be fair. She was

struck.
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111 be glad to offer an additional curative
instruction or additional Voir Dire of this particular
panel if you feel that would be helpful. Or if you
feel that the taint is so deep that it can’t be cured,
then I certainly can respect that to, but I;ll
certainly give you’an opportunity to have a curative
instruction from me before we actually start the
trial.

MR. DEJONG: And I appreciate Your Honor’s
‘offer, but ~- and I’m going to respectfully dec}ine
that offer,_becéuse 1 think that only would exacerbate
what feelings they’ve already had. And in light of
what Your Honor has said now, they didn’t respond4to
any other questiéns. ]I understand they are under ocath,
Your Honor, but sometimes I think -- certainly think
jurors get into that Qitness box with hidden agendas
that they are not.going to share come heaven or high
water. So I gespectfully decline, but I renew my
Motion for a mistrial.

THE COURT; Yes, sir;- I understand Motion
and it’s well taken, but I think that you’ve got a
fair jury based upon all the guestions that were asked
and the instruction I gave them i%mediately upon

hearing the short statement of that pargicular juror.

Anything else we need to take care of now?
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1 MR, DEJONG: Your Honor, can we have a -- and
2 if you say I can’t smoke, that’s fine. But I do neéd
3 to use the bathroom.
4 THE COURT: All right. - Y’all want to get the
5 -- do y’all want tﬁ have lunch first and then come back
6 and argue the other stuff or do you want to go on and
7 do that now?_.
g MR. DEJONG: I full suspect, Your Honor,
9 we’re going to get a shot lunch. But I.would really
10 like to grab a PB&J,_if'I:cQuld, before we move
11 forward. A
12 THE COURT: Okay. Let’s -- again, eveﬁ if I
13 ﬁake téstimony in your Motion, is it going to be one
i4 witness or more than one on whatever issue it is that
15 you haﬁe?
16 MR. RICHARDSON: It will.be one -- well, it's
17 two things. Thére's the Jackseon v. Denno that will
18 require me to call an officer.
19 _THE COURT: OKay.
20 MR. RICHARDSON: If you’re going to hear
21 testimony in the prior bad.acts, that’s going to
22 Fequire me to call the victim.ﬁ
23 THE COURT: Well, I don’t know that -- maybe
24  there caﬁ be an agreement as to what that would say,
25

but an hour, is that going to take care of everything

/
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you think? .

"MR. DEJONG: T think that’s really going to -

N
/

push us, Your anor.

MR, RICHARDSON: I agree.

MR. DEJQNG: I think it’s ;eally going to
push us. If you want to cut the lunch hour down, I
don’t have a problem with that. But'ih all candor, I
think it’s probably going to take a little longer than
an hour. | |

THE COURT: All right. Let’s be back by five
to two. EBEe geady to start tpen.

MR. DEJONG: Very well. Thank you, Your

Honor.
(WHEREUPON, court stoocd at recess for a lunch
bréak.)
THE COURT: Please be seated, ladies and
gentlemen.

If I could see the attorneys over here just a

« . . . J .
“minute, and some representatives from the news media,

if I could see you és well over here. Let’s see if we
can get some arrangements made.
(WHEREUPON, Mr. Richardson, Mr. DeJong; Mr.
Rébinson and the news media approached the bar.)
THE COURT: All right. The jury’s not back

yet. I understahd we might have some motions that we

)
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can take care'of and then I'1ll instruct the jury
depending on how we're going with time as far as what
schedule we're going to have today. 1 understood there
was a Jackéon v. Denno hearing that needed to be held.
Maybe we will be able to start that now and take care
of the other Motions later. |

MR. RICHARDSON: Okay.

THE CQURT: You can call your first witness,
Solicitor.

MR. RICHARDSON: Rita Burgess.

MISTER CLERK: Place your left hand on the
bible and raise your rxight hand. Dc you solemnly swear
or affirm the testimony you’re'about to give in this
case to be the truth, the whole truth and nothing but
the truth, so.help you God?

MS. BURGESS: I do.

MISTER CLERK: 1If you would have a seat and
state your.namé for the record.

MS. BURGESS: Rita Burgess.

RITA BURGESS,
BEING FIRST DULY SWORN, TﬁSTIFIED AS FOLLOWS:
DIRECT EXAMINATION
BY MR. RICHARDSON:

Q. Ms. Burgess, where are you employed?
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A. Pickens County Sheriff’s Office.
0. Okay. And in what capacity?

MR. DEJONG: Your Honor, before we head to
the meat of it, a couple of things. Could we get the
witness closer to the microphcone and méybe turn the |
sound system up just a little bit. She’s not very loud
over here.

THE COURT: All right. If you’d make sure
you keep your voice elevated, Ms. Burgess, ---

MS. BURGESS: Sure.

THE CQURT: -- 50 everybody can hear you.

M5. BURGESS: 'Yes, sig.

0. How are you so employed at the Pickens County

Sheriffrs Office?

A. I'm a detective in the Juvenile Division.

Q. Okay. And do you have a particular rank?

A. Detective Sergeant.

Q. . All right. And as a detective in the Juvenile

Division, do ydu have the responsibility of
investigating sexual assaults against children?

A, Yes, 1 do.

Q. Okay. And did there come an Qccasion in June of
2008 that you investigated a case involving Joseph
Sanders?

A. Yes.
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Q. And also Anita Gearhart?
A. Yes, sir.
Q. Okay. Now, in your investigation, did you have an

occasion to speak to either one of those defendants?

A. Yes. 1 spoke with both 6f them.

Q. Okay. Let’s =~ which one did you speak to first?
A. Hst Gearhart.

Q. Let’s talk about Ms. Gearhart. ©Now, so that the
Judge gets a per;pective,(at this point in time when
you talked to Ms. Gearhart, had you taken the victim
child into protective custody?

A. Yes, I had.

Q. Okay. jAnd where were you when you first talked to

Ms; Gearhart?

A. At the Sherifffs Office.

Q. Okay. And how did you come to make contact with
her?

a, By phone.

Q. Okay. And did you call her or did she call you?
A. I.called hér. She was in Blacksburg at the time,
and I left a message for hér to contact me and she
returned my call.

Q. Okay. And did y’all have a conversation about her
coming to the law enforcement center?

A, Yes.

67
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Q. Okay. . And did she, in fact, come to the law
enforcement center?

A. Yes, she. did.

Q.. Okay. Upon arrival, what -- can you tell the
court what happened between you and Ms. Gearhart?

a. Well, I advised her on the phone what the
situation was, that I had been notified of a possible
sexual abuse and that’s why I needed her to come and
speak with mé..'And once she arrived, due to the
allégations that were made, I read her her Mirandé
warning.

Q. Qkay. Now, where was the Miranda warning read?
Where were you in the law enforcement center?

a. We were in the conference room at the law
enforcement center.

Q. Qkay. All right. Is that a small roem, large

room?

A. It’s a fairly large room.

Q. Okay. Who was in the conference room?

A. I was there, Laura Hammond with the Department of

" Social Services was there and Ms. Gearhart.

S

Q. Qkay. WNow, when you read Miranda to a defendant
or a suspect, do you use a form?

A, Yes, 1 do.

Q. Qkay. Did you use that form with regards to the
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Defendant, Gearhart? )
A. Y;;, I did. \
Q. Do you have that form with you?
A. Yes, I do.
Q. ‘Would you show it to me, please?
A. Sure.
MR. ROBINSON: I have no objection, Your
Hondr.
MR. DEJONG: ©No objection, Your Honor.
THE COURT: Without objection.
MR. RICHARDSON: Your Honor, at this'time,
then we will mark -- I guess we want to mark it ‘as a

Court’s Exhibit at this time.

THE COURT: A Court Exhikit for the purpose

of this hearing.

Does

A,

must

{WHEREUPON, Court’s Exhibit Number 1 was marked

for identification.)

'And now I refer you to Court’s Exhibit Number 1.

that form state the standard rights that you read
defendant?
Yes, it does.

Okay. What are those rights?

It reads, before we ask you any guestions, you

understand your rights. You have the right to

remain silent. Anything you say can be used against
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you in court. You have the right to talk to a lawyer
for advice before we ask you any questions, and to have

him or her with you during questioning. If you have no

~money to pay a lawyer’s fee, the court will appoint one

to represent you without cost, if you wish. If you
decide to answer questions wfthout a lawyer present,
you still have the right to stop answering at any time.
You also have the right to stop answering at any time’
until you talk to a lawyer. |

Q. Okay. Now, how do you know you read those rights
to the Defendant, Gearhart?

A. Beside each line there’s a checkmark that I'put
there myself after i readvit to her, and she also
initialed beside each line.

Q. Okay. ' Did she initial those after you read each
6ne?'

A. I actually read this to them and put my checkmark
on there. Then I have them to read it and'initiai it.

Q. Okay, ma’am. And ié there also a place on there

i

for a waiver of rights? ¢

A. Yes, there is.

Q. And can you read that to the court, please?

A. Yes,.sir. It states, I have read this statement
of my rights and I understand whét.my rights are. I

am willing to make a statement and answer questibns. I

N
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do not want a lawyef aﬁ this time. 1 understand and
know_what'I'm qung. No promises or threats have been
made to me and no pressure or coercion of any kind has
been used against me. |
Q. And likewise, did she initial that?
A. }She did. And she also signed the bottom part.
Q. ‘Okay. With -- you were a witness?
A, Yes.. I witnessed her to sign the paper, along
with Laura Hammond from the Department of Social‘
Ser&ices.
Q. Ckay. Now, at any time prior to this or after
this, did. you make any threats against Msf Gearhart to
make a statement?. \
A. No, I did not.
Q. Okay. Did you make any promiées of leniency
towards her to make a statement?
A. No, I did not. No.
Q. '~ Did she, in fact, -=-~

THE COURT: Hang on just a minute; - You may
proceed, Mr. Righardsdn.

MR. RICHARDSON: Thank you, Your Honor.
Q. And how long, approximately, was(she‘there during
the time that you were reading her that form and shev
was signing it? |

‘ J
A. - From the time she got there until she signed it?

71
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Q. Yes.

A, As sooﬁ as she got there and we went to the
conference room, I read her her,rig;ts and she sighed
it.

Q. All right. And did she, in fact, give you any

type of statement?

A A verbal statement; yes.

0. Okay. 1t was an oral statement? ~

A Yes.

Q Okay. Now, in that oral statementadid she talk

about the allegatiéns that had been placed by the

victim?

A. Yes, she. did.

Q. What did she say, what did she say happened?

A. She said that complainant had talked to her and told
her that Joey was grabbing at her boobs.

Q. . Now, sé we're clear, Cmmﬁmmt'that’s the victim in
the case; is that correct?

A. Yes. Ms. Gearhart’s daughter.

Q. That’s her daughter?

B

Yes.

Q. Okay. Go ahead.

A And that she =-- Comphinant had told her that Joey was
grabbing at her boobs, and Anita asked Complainant if she.

told Joey to stop. And Comphinant told her yes. Ms.
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Gearhart then sald she asked Joey about the allegations
gnd he denied touching or trying to touch Complainant.

Q. Okay. And did she talk about anything else
regarding Complainant 1n particular%

A. She did. She said that Complainan wants to do a lot
of things with her boyfriend like go to church and go
out to éat. 'She said ~- well, that was the next thing
she told me about Comphinan when she began talking about.
Joey.

Q. Okay. And what, if anything, did she say about
the Defendant Sandérs and their meeting?

A. She said that they met on-line back when she lived
in Virginia, and that she would -- their relationship
grew over time. She would come down and visit with

him. And that they would -- she would come and visit

“with him and she would stay in a motel and they would

go to dinner and maybe to his house and then back to
the motel.

Q. And what‘motel did she stay in, if any?

a. She ﬁentioned two -- I believe she mentioned two
motels. Let me look hefe in my report. She stated
usually the Comfort Inn in Easley.

Q. Okay. And did shelever state anything about her

moving to South Carolina from Virginia?

A. Yes. She stated she moved here in January of
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2006.

Q. Now, was anything stated by the Defendant Gearhart
. :

regarding her being intimate with the Defendant

Sanders? /

A. Yes. She stated that over the time that they had

known one anothef, they had only been intimaté
approximately three times.

Q. Okay. .Ahd what, if anything, did she say about --
in reference to them being in the motel together?

A. &éll; she éaid when she first started coming to
visit with Joey that she would come alone. And then
she started bringing Comphinant with her. And £hat
soﬁetimes while they were in the motel room, they would
lay on the bed and watch TV together, that being her
and Joey. And that sometimes Complainant would get into bed
with them and watch TV.

Q. Okay. Now, at this point in the queétioning, had
the Deféndant'Gearhart, had she seen/cMmmmmt

A. No, she had not.

Q. Okay. At some point, did you take her to see
Complainant

A. ' Yes. She had asked if she could see Complainant And
I told her that she could. Cmmm@m was waiting in my
office and we were in the conference room.

Q. Okay. And what happened when she went in to meet
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1 Complainant
2 A. I actually went toc my office and brought 0mmmmm.to
3  the conference room where Anita was waiting with the
4 Dpepartment of Social Services.
5 Q.: Okay. And what, if anything, did Defendant
6 Gearhart do?
7 A. As =---
8 MR. ROBINSON: Your Honor, I'm going to
9 object to relevance. This is going to the statemernt
10 thét she made, ﬁot to her ac;ions_at the LEC?
11 THE COURT: I’1l overrule your objection for
12 the purpose of this hearing.
13 MR. ROBINSON: Thank you.’
14 A. When we walked into the Conference room, Complainant
15 and 1 walked in and Ms. Gearhart looked at Complainant and .
16 immediately said, give me your cell phone. I'm having'
17 it disconnécted.
18 Q. Now, did you arréét Ms. Gearhart this day?
19 A No, I did not. |
20 Q. ﬁid she leave voluntarily?
21 A Yes, she did.
22 Q. And you let her go? \
23 A. Yes, |
24 Q. At some point in time, was there any type of
25

contact made with the Defendant Sanders?

75



76

N

State of South Carolina -vs- Joseph P. Sanders, IV (2010-G5-39-1115 and 1] 16) : 76
State of South Caroling -vs- Anita Georhart (2009-GS-39-355)
Jackson v. Denno Hearing : :

1

Z,

10

11

12

13
14
15
16
17
18
19
20
21
22
23
24

25

A. Yes. Léter on that same day.

Q. How did that come to be?

A. I received a call at approximately four forty-five
that afternoon from Ms. Gearhart stating that Mr,
Sanders wished to come to my office and speak to me
concerning these allegations. 1

Q. Okay. And did Sanders, in fact, come té your
office?

B. Yes, sir, he did.

Q. And did4he meeﬁ with Qou?

A. Yes, he did.

Q. Did he come to your office voluntarily of his own

free will?

A. Yes, sir.
)
Q. Okay. And what did you do at -that time?
A. Once I got him -- once I took him to hy}office, I

élso gave him his Miranda warning.

Q. Okay. And would those be the same warniﬁgs that
you just read to the Court regarding Ms. Gearhart?

A. Yes, sir.

Q. Okay. Do you have a form that you went by with
regard ﬁo Defendant Sanders?

A, Yes, I do.

Q. Do you have that form with you?

A. Yes, I do.
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Q. Okay. Can I see 1it, please?

MR. DEJONG: Without objection, Your Honor.

THE COURT: Withcut objection from both
Defendants, the document may be marked, for purposes of
this hearing, as Court’s Exhibit Number 2.

(WHEREUPON, Court’s Exhibit Number 2'was marked
for identification.)
Q. Okay.. Detective Burgess, I am now referring to
Court’s Exhibit Number . 2. And what is that?
A. That is the Miranda warning that I read to Mr.v
Sanders.
Q. Okay. Can you read those warnings to the Court?
A. Yes, sir. Iﬁ‘says, before we ask you any |
qguestions you must understand ycur rights. You have
the right to remain silent. Anything you say can be
used against you in court. You have the right to talk
to a lawyer for advice‘before we ask you any questions,
and to have him or her with you during questioning. If
you have no money to pay a lawyer’s fee, the court will
appoint one to represent you without cecst, if you wish.
If you decide to answer questions without a lawyer
present; you still have the right to stop answering at
any time. You also have the right to stop answering at
)

any time until you talk to a lawyer.

Q. Okay. And did he, being Defendant Sanders,

77
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likewise ;ﬁitial each right that you read him?

A.- Yes, sir. He did.

0. And caﬁ you tell from that form -- is there some
denotation that allows you to ascertain if you read
those to him?

A. Yeé. There’s the checkmark at the end of each
sentence, just the same as it was with Ms. Gearhart.
Q. Okay. And did you do thesé -— did you read him
those rights immediately upon his arrival?

A. I did. As soon as we went to my office.

Q. Okay. And are there also a waiver of rights on

that same form?

A. Yes, sir.
Q. Okay. Can you read that to the court, please?
A. It states, I have read this statement of my rights

and I understand what my rights are. I'm willing to
make a Statement and answer questions. I do not waht a
lawyer at this time. I understand and know what I’m
doing. '~ No promises or threats have been made to me,
and no pressure or coercion of any kind has been used
against me.

Q. Oka;. And who signed it?

Al Joseph Sanders, Iv.

Q. Okay. And is that also witnessed by you?

A. It was witnessed by me, along with Detective
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Michael Hendricks.

Q. Okay. And did you in anyway threaten him to give
any type of Statementé

A. No, sir.

Q. Aﬁd did you promise him any leniency or anything
of that nature?

A. N6, sir, I did not.

Q. Okay. And did he, in fact, give a statement?

A. Yes. -An oral statement, yes.
Q. He also gave an oral statement?
A. Yes, sir.

Q. Okay. And in his oral statement did he talk about
his relationship with Defendaht Gearhart?

A. Yes, :sir.

Q. And what did he say?

A. He advised me that they had met online abouﬁ five
}ears ago and it started out as a friendship and that
friendship developed,into a relationship.

Q. Ckay. And did he also give any information
regarding meeting her at any point in time?

A. Yes. He said that she would drive down from
Virginia and would either stay at the Marriott Hotel in
Spartanburg or the Comfort Inn in Easley. It just

depended on where he was and what his schedule would

consist of as to where she would stay when she would
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1 come down to visit.

2 Q. Qkay. And Aid he mention the year in his

3 statement that that was going on?

4 A. I don’t belie&e he told, I don’t believe he told
5 me what year they actually began talking on-line. The
6 only time he referenced a year was when he mentioned

7 that she had planned on moving down here.

8 0. QOkay. And what, if anything, did he staté about
9  Complainant’

10 A. He stafed that to begin with Ms. Gearhart would
11 come down here alone and then she would bring -- she
12 began bringing Complainant. with her. He said that he and
13 Comphinamt hit it off well. That they always did family
14 oriented activities so that Complainant. would ‘be included.
15  And that comphainant was very involved here, and once they
16 moved here tﬂat she’s very involved with church

17 activities, baSketball{ So forth. But he’s -- and he
18 stated back in November in 2005. that Anita had made

19 plans to move here. |

20 Q. Okay. And did he deny any sexual intercourse with
21  the victim? |

22 A. He did. He denied it.

23 Q. That’s all the questions I have. Please answer
24 any questions from Mr. DeJéng or Mr. Robinson may have

25 for you, if you will, please.
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THE COURT: Mr. DeJong.
MR. DEJONG: Thank you, Your Honor. May it
please the Court.

CROSS EXAMINATION

BY MR. DEJONG:

Q. Ms. Burgess, you’ve been with the Pickens County

Sheriff’s Office how long?

A.  Nineteen and a half years.

Q. How long you been a detective down there?

A. A little over five yéars. B
Q. ‘Have y'all got recording devices down there?

A. We just recently got new recording devices, yes,

sir.

Q. You have tape recorders back there in 20087

A, Yes,. sir.

Q. Did you record either one of these conversations?

A. No, sir, I did not.

Q. Did you video tape either one of the
conversations?

A. No, sir. N

Q. So bésically, what you did is you made notes based

upon what you believe they said; right?
A. I made notes on what they did tell me.
Q. Yes, -ma‘’am. Now, with regard to Ms. Gearhart,

what you say Ms. Gearhart said was in a report, if I’m
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reading it right, dated June the 17th 0f -2008, fourteen
fifty-five in the afternoon. ' Are we on the same sheet
of music?

A. We are.

Q. All right. Now, what you said was the statement,
that was not the entire statement that Ms. Gearhart
made; was it?

A. No.‘

Q. There’s certainly more than what you héve
portrayed to this Court today that Ms. Gearhart told
you? |

A. There’s more dgcumented in the report than I have
here in front of me. What'é in the report is all that
she told me. |

Q. Yes, ma’am. But what you have shared today with
the Court is not all that you say was in her statement}
is it?

A. No, it’s not.

Q. Right. For example, she -- well, you may have
said that, she went to Joey and asked him about this

allegation of grabbing, quote, bocbs, end quote;

right? L | |

A. Yes, sir.
Q. And what was her response in her statement to
that? .
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A. She stated when she asked Joey about the
allegations of todching Complainant he stated he has not
done that. He denied touching or trying to touch
Complainant.

Q. Right. And in the course of that statement she
indicated to you that th; alleged victim in this case,
there were certain discipline issues in the household,
too; dién’t she?

A. Yes, she did.

Q. . All right. What were the d;scipline issues?

A. She stated that Complainant. would run tﬁrough the house
naked ahd they would have to make her put clocthes on.
Q. All right. Anything else?

A. She stateq she liked to do a lot of things with
her boyfriend such as going to church.

Q. All right. Okay. Let’s talk about -- I believe
you have shared with this Ccurt that Ms. Gearhart told
you that she and Mr. Sanders had sexual intercourse

three times over the time of the relationship; is that

correct?
A. Yes. That’s what she told me.
Q. Now, the statement didn’t end there} did it? She

told you why, didn’t she?
A. She stated they had only been intimate about three

times since she has known him. Anita said Complainant has
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not discussed inﬁercourse witﬁ her at all. She also
said -- théfe's a lot that the said that ---

Q. Well, yes, ma‘’am. But if we’re going to discuss
her statement, let’s geﬁ it all out here; okay?

a. Okay. Let me find where she u;s talking about
that. She said, she dcesn’t believe the allegations
that Comphinant made against Joey because he's ihpotent due
te numerous medical problems. I asked her at that
point if he had any medication such as Viagra or Cialis
prescribed to him to assist him with that problem, and
she said he did not. 'That he had some sémples that
were given to himﬁgy the doctor,'but‘he’d never used it
because he was afraid of them,

Q. All right. Aqd she goes on tondiscuss, I believe,
additional behavior or discipline problems with the
alleged victim; doesn’t she?

A, She did state, that -- andlI quqte her, Complainant, can
be hell to live with.

0.  Right. |

A. She stomps and slams doors.

Q. Right. All right. Now -- well, now I'm going on

to -- well, how many times did you talk to Ms.
Gearhart?
A. I only spoke to her once.

Q. QOkay. Because when you were answering Mr.
P N
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Richardson’s questions, you said that Ms. Geérharﬁ saidv
that when they were in the motel that the alleged
victim would get in the bed and w§tbh television with
them; right?.

A. Yes. She did say/that.

Q. Right. ﬁ;ll, now I'm looking at -- I don’t know .
what order thié report’s ih, but now I'm looking at one
of thé top that says, date/time, 06/18/2008, eleven
tweﬁty~eight. Now, is that still part of your report
on Ms. Geafhart’s statement? |

A. Yes, sir. In this -- in the old computer System
that we had, we put our report in Word, and then we
would copy and paste it iﬂto the computer system for
the Sheriff’s Office. And that’s the date and time
that it was copied into the --- | \

Q. Okay. Well, the pointll'm trying to make here,
even though the first sheet I had talk to you about,
it’s got a date of 6€/17/2008 at two fiftyffive. And
then the next sheet’s got a date of 6/18/2008 at eleven
twenty-eight, but that is a continuous part of M§.
Gearhart’s statement. Is that correct?

A. Yes. That is correct.

Q. All right. Now, Ms. Gearhart in her statement

also shared with you, did she not, that the alleged

victim wanted to live in Virginia with her grandmother?
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A. Yes, she did;

Q. All right. I believe she talked about certain
dress issues with the alleged victim, did she not?

A. Yes, 'she did.

R. To the point of the mother saying the child liked
to wear inappropriate clothing?

A. Yes, she did. .

Q. All right. Weﬁt back to the motel. That’s where
she said that the child, the alleged victim, laid in
bed and they watched television together?

A. That’s correct.

Q. all ;ight{ All right. And talked about -- a part
of the st?gement talked about tﬁe alleged victim’s
father and his involvement in her up until that péint
in time; did she not?

A. She did, yes.

Q. Talked about an issue where a cell phone.and text

messaging that the alleged victim was involved in; did

she not?

A. Yes.

Q. All right. That’s all in your report; right?

A. Yes, sir, it is. |

Q. All right..AAnd that’s a part of her statement;.is

it not?

A. Yes,
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Q. Okay. At one point in time in her statement she
talks about young peoplelthat the;alleged victim is
hanging around with; right?

A. Yes, sir.

Q. And she says, i feel like I'm dammed if I-do,and
dammed if I don’t; right? 3

A. That’s correct.

Q. Aall right. Theré was some talk in her stafement
about some problems as the mother perceived it with an
%nteiracial friendship, I believe; was therglnot?

A, Yes, sir.

Q. All right. Let’s move on to Mr. Sanders. Now,

Mr. Sanders came voluntarily to the Pickens County

Shefiff's foice?z

A. Yes, sir, he did.

Q. And that was a situation where Ms. Gearhart had
called you and shared with you that Mr. Sanders wanted
to come and épeak to you? |
A. Yes, sir.

Q. Now, affer that did you call Mr. Sanders or how
did Mr.’Sanders'get to:the Pickens Cbunty Sheriff’s
Office?

A. When Ms. Gearhart called me, she stated that he
wished to come and speak to me. And I advised her' that

I would wait for him to arrive. And' he got there
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around five?fifteen that day. She called me around

four forty-five and he arrived at my office arcund five

fifteen.

Q. All right, ma’am. (And you Mirandized him as has
introduced; correct?

A. Yes, sir.

Q. All right. But he, had not been charged at that

point in time: had he?

A. No, he had not.

Q. Let’s talk a little bit about his statement.

A, Okay. o -

Q. ' And, again, it’s a situation that, bottom line, he
denied nat only any allegations of having sexual
intefcourse, he denied any inappropriate.touching at
all with this alleged victim:; did he not?

A. Yes, he did. |

Q. And I don’t want to particulérly go through this
line by line, but what now I am looking at, again,lpage
humber -- well, I guess there is a page number.

A. There’s a page number six.

Q. _ Yes, ma’aﬁ, This would have the date and time of
€/18/2008 at eleven fdrty—five, page number zero zero
six, correct?

A. Yes, sir. That’s correct. .

Q. And you would say, and you are‘under oath, that
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1 everything that is on page six of that document dated
2 6/18/2008 of eleven forty-five was Mr. Sanders’

3 statement? |

4 A, Yes; Sir.

5 Q. ‘And, actually, it carries on a bit, looks like

6 about four lines on page seven; correct?

7 A. Yes, sir. That’s correct.

g Q. All right. Okay.

9 MR. DEJONG: One moment, please, Your Honor.
i0 THE COURT: Yes, sir.
11 MR. DEJONG: The witness 1is with you, Mr.

12 Robinson.

13 MR. ROBINSON: May it please the Court.
14 THE COURT: Yes, sir, any cross-examination?
15 MR. ROBINSON: A few follow-up for Ms.

16 Burgess.

17 | ' CROSS EXAMINATION

I8 BY MR. ROBINSON:

19 Q. Ms. Burgess, following up whét Mr. DeJdong spoke
20 about a second ago, this is on page two of your

21 statement that you took of Ms. Gearhart. 1It’s around
22  half-way down. I think Mr. DeJong asked you about the
23 fact as far as the kids she was hanging around with,
24 some interracial relationship. 1Is that correct?

25 B, Yes. That's correct.
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Q. Didn’t she also state that she had questioned
Complainant. about why did she talk about sex to her
friends?

A. Yes, she did say that.

Q. And went on to say that she was talking to a black
male, fifteen to sixteen years old, concerning sex and
thought she had intervened and stopped this type of
talk; isn’t that right? |

A. Yes, that’s correct.

Q. And isn’t that why she wanted the cell phone from
her daughter, from Complainant because it was emails going
back and forth? Didn’t she also tell you that?

A. I don’t know why‘she wanted the cell phone. éhe
just asked for it. I did not question why she wanted
the pﬁone.

Q. Okay. So you never =-- it’s your statement that
this statement that you wrote out, non-
contemporaneously,.which means not at the same time,

but later, this statement had nothing in it regarding

that?
A. The statement does say that she had problems with
Complainant,. and the cell phone, but it doesn’t -~- she never

said why she took the phone from Complhinant when we walked -
into the conference room.

Q. Is there any particular reason why you put in here
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about the -- this.interactibn between Complainant. and her
mother, thevlast coupievéf paragraphs -- or last
paragraph? Is there any particular reason why you put
that in tﬁere? |

A, Are you.speaking of from the point when she took

the cell phone?

Q. . Yeah.

A. She questiohed Gmmmmé as to =--

Q. Yes.

a. -~ do you know what’s going on here?

Q. Is there any reason for that? Any reason why you

put that in there?

A. Other than that was just part of her statement,
no.
Q. Ckay. Now, ycu testified on cross with Mr. Dedong

that you don’t record, you don‘t do any video
statements or anything like that. You would agree with
me that this is not a contemporaneous statement,
meaning you did not write it -- you didn’t start
writing the statement at the same time as it was being
done.

A. I hand wrote it. And then I go back and put my
handwritten notes into the computer and copy and paste
onto the program,

0. Did you bring a copy of your notes or did you

91
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submit those to the a Solicitor or anyone, as far as.

your notes that you took during the interview?

A. I do not have the handwritten notes.

Q. Don’t have those?

A. No, sir.

Q. Okay. Now, in terms of -- it’s just something I'm
curious about. As far as you took, you took the

child’s statement around about the 12th; right, June

12th, 2008, right?

a. June 13th.

Q. June 13, okay. A&nd you had an idea in your mind

as far as what the child said happened; right?
A. I spoke to her the morning of June 13th. I spoke

to Ms. Gearhart and Mr. Sanders on the afternoon of

_June 13th.

Q. Okay. What’s missing in this, what’s omitted from
this is any date; Is there any particular reason why
there’s no date in here for when this allegedly
occurred as far as the -- let’s go to page cne, which
is talking about this when she made some allegations
about joey grabbing aﬁ her boobs and so forth, but
there’élno date here. Is there any reason why there’s
no date? |

A. Ms. Gearhart didn7t tell me what date Complainant told

her that Joey had been grabbing at her boobs.
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Q. So you have no idea what date it was?

A. No. She said that Comphinant told her one morning
before school, but she could not tell me a day.' I

don’t think -- she did not know the day, I don’t

"believe or she did not volunteer to tell me the day. I

have, I have some information -- I mean, I have‘dates
on other things, but I don’t have dates on that
particular incident. |

Q. But you have -- but as far as phis particular
incident that ybu’re speaking of where he allegedly
grabbed atiﬁer boqbs and so forth, you don’t have a

date for that; correct?

a. Not from Ms. Gearhart, no.

Q. Nor from.Mr. Sanders, who denied this; correct?
A. Right. He denied; yes.

Q. Now in your notes -- and I want to make sure

because you said you donft have your notes with you..
Answer this if you know. 1Isn't it true that Ms.
Gearhart, when she was explaining to you why, when she
asked her daughtei about, and asked Joey about this,
didn’t s?e explain to you that her daughte; had lied a
lot -- many times before aﬁout different things like.
school, sex, boys, things like that? Isn’t that one of

the reasons that she told you that she had a hard time

‘believing her daughter?
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A. She did not tell me that ;——

Q. She didn’t tell you that?

A. -~ that Comphinant had lied to her about sex and boys.
She, 'I mean, she actually told me that Complainant had beén
talking to a black male about sex and so forth, but she
never told me that Complinant denied any of that.

Q. And with this particular cell phone that we’re
speaking of, did you get the cell phone back, by'the
way?

A. No, sir. Ms. Gearhart took thé‘phonei

Q. And ds far as in tﬁe statement here where shevtold
you that she had stayed at hotels and -- it’slyoﬁr
testimony noﬁ that they we in bed, like under covers
here, but they’d lay on top of the bed. Isn’t that
what yéur statement says, what the statement from Ms.
Gearhart says?

A. I don’t think I said that they were under the

cover or on top of the cover.

Q. So you don’t know if they were on or under;
correct?
A. No. She just said they would be in ~-- they would

lay on the bed and watch TV together and Complainant would

-sometimes get in bed with them.

MR. ROBINSON: One second, Your Honor.

THE COURT: Yes, sir.
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Q. And as far as on the last page, whicﬁ is
6/18/2008, this is after your -- after this meeting
regarding the cell.phone with her daughter. You put
in a statement here, Complainant acknowledged that she was
aware of what was joing on. That’s not was Ms. |
Gearhart told you; is it? That’s not part of her
statement?

A. No. That’sA-Q when she questioned Complainant that —
was (mmmm&m reéponse. She asked Complainant

Q. Qkay.

A. I can tell you what she -- I can read from this
report. She asked, do you know what's goiné here?
They’ re taking yoﬁ away from me.  Complainant écknowledged
that she did, she was aware of what was going on and
did tell her mother that she and Joey had had sex. Her
mother then stated that was not possible. And Complainant
toiﬁ her again that it did happen.

Q. And this was after, after you had taken this
statement? This 1is actually in front of you at the
police statioh{ corfect?

A. Yes. That’s correct. This is when Complaimmt ~- she
had requested to see émmmmm and I brought Complainant into
the room where we were. / |

MR. ROBINSON: That’s all the guestions I

‘have. Thank you.
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THE COURT: Any follow-up questions,
Dedong?
MR. DEJONG: No, Your Honor. -

THE COURT: Any redirect?

96

Mr.

MR. RICHARDSON: Nothing from the -State.

THE COURT: Thank you. Ms. Burgess,
step down. Any oﬁher witnesses from the State
MR. RICHARDSON: Nothing further.
THE COURT: Anything from the defens
MR. DEJONG: Not on behalf of Mr. Sa

purposes of the Jackson v. Denno, Your Honor.

you may

?

e?

nders for

MR. ROBINSON: Nothing on behalf of Ms.

Gearhart for this purpose, Your Honor.

'THE COURT: Well, I'11 be glad to hear from

MR. DEJONG: May I be heard on one 1
please, Your Honor?

THE COURT: Yes, sir.

MR. DEJCNG: Based on tﬁe waiver of
and everything, I do not objecﬁ to'ﬁhe stateme

Sanders coming in. The reason I may have been

ssue,

rights

nt of Mr.

questioning Ms. Burgess :ather vigorously about the

entiretonf the statement -- and my eye at thi
the afternoon will not fall on the rule I’m lo

. . /o .
-- but if we’'re going to get into statements,

s time in
oking for

Your
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1 Honor, then I don’t believe the State can pick and

2 choose what they want. I'm raisipg that at this time.
3 But if.we're going to ---

4 J MR, RICHARDSON: 1I’l]l stop him right now.

§ 1I'll put the whole statemenﬁ in.

6 MR. DEJONG: All right. That’s all I want to
7 know. But we’re not going to pick and choose. The

8§ whole statement’s going to come in.

9 MR. RICHARDSON: But -- wellf he’s got the
10 right to.cross—exémination. It’s not an argument, but
11 1711 put the whole statement in.

12 : MR. DEJONG: And _II still have th‘e right to

13 cross.

14 MR. RICHARDSON: Sure. Well --- , -
15 THE COURT: But you’re —--
16 MR. DEJONG: That takes care of my argument,

17 Your Honor. ’

18 THE COURT: Okay. r
19 - MR. DEJONG: If he’s going to put the whole

20 statement in, that’s all I wanted.
) )

21‘ ~ MR. ROBINSON: Your Honor?

22 oo THE COURT: Yes, sir.

23 MR. ROBINSON: .I've got just one objection to
24 these two -- actually both Statements. I'm not going

25 to take anything from Mr. DeJong. But the issue that I
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have with the statehent_thag she took, because the
allegation they have against my client-is for one
specific day. And I am nd6t seeing in what the?’ve(
presented as far as from Ms. Buréess, ahy sort of dates
that say anything about when the date was or anything
was like that. And I think it’s very prejudicial to my
clieﬁt just to have these dates rolling around out

there that they can’t really point to. And I don’t

think that they can -- the statement’s great, but it

- doesn’t really have any sort of substance to it

regarding what took place on the dates that they say

"this happened with Mr., Sanders or Ms. Gearhart. ©So I

don't see, I don't -- I think it’s a statement about E
general variety of things, but I think it’s irrelevant
because it doesn’t have any sort of substance to it.
it doesn’t say, well, this is the date it happened.
That’s kind.of the way I look at it. T don’t think
it’'s relevant to this case.

THE COURT: Thank you, Mr. Robiqson. I
believe, as I heard thé testimony, the witness said
there were no dates mentioned and even -- her
impression was that the -- your client did not even
know the date. : But I believe that there were proper
warnings given, that the statements’are voluntary.

Certainly, you can cross-examine them further before
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the jury is here, Mr. Robinson, the witnesses. I find
by the preponderance of the evidence that both

statements are admissible and based upon the discussion

between the State and Mr. DeJong, I understand that

statement.will be introduced in its entirety, without
objectiqn.‘ And your objéctiOn is noted, Mr. Robinson,
but I fespectfully deny it.v

/ MR. DEJONG: Your Honor, and I'm not trying

to quibblé, it’s coming in without objection as to the
voluntariness of it. The\Miranda, I don’t want you to
~-- I don’t want to ge put in a box where yéu*re saying
without bbjeétionvthaﬁ I don’t have a rigﬁt to crass--
examine when the statements come in.

"THE COURT: Yeah. That’s understood.

MR. DEJONG: Okay. Very good.

THE COURT: You certainly have a right to
cross-examine on"Qhat was said, and everything abéut
the statement.  All right. Before I falk with the
jury, let’s take just‘a short break. ,If‘I could seev‘
the attorneys just for a moment.

(WHEREUPON, Mr. Richardson, Mr. -DeJong and Mr.
Robinson approached the baf.)
‘(WHEREUPON, the Court stood at recess for a short

.Preak.)

THE COURT:. All right. From consulting with

99
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the attorneys I believe that we’re going to probably
have more matters to take care of, for which it’11 be
more Convenienp for the jury‘if we just start in the -
morﬁing with the testimony and opening statements. I
certainly wouldn’t want you to have to make your
opening statements today‘and then come back tomorrow
for the festimony. We've got some otﬁer motions, I
understand.

So rather than keeping the jury waiting, I’m going
to call them out and dismiss them at this time for the
day.

May I see the attorneys again, just for a moment
here.

(WHEREUPON, Mr. Richardson, Mr. Dejong and Mr.

Robinson approached the bar.)

. {WHEREUPON, the jury entered the open court at
approximately 3:56 p.m.) |
. THE COURT: Thank you’very much for bearing
with us, laqies ahd gentlemen. We’'ve taken'a little
longer than I thought. And I understand from the
"
attorneys that there might be some more matters that we
need to take care of that we have to get resolved

\
before we have your presence in the case to hear the

facts.

Let me just reiterate what I’'ve told you earlier.
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The fact that you'’ve been selected as a juror in this
case means that you’re.going to be a‘judge of the
facté. You ﬁay never have served as a juror before.
You may have never even been in a courtroom before or
in the courthouse for any purposes. Bﬁt I'm honored to
get to work with you as a judge, also. I'll be judging
the law. You’ll be ﬁudging the facts. I'm well aware.
of the sacrifice that you made to be here, because
you’ve got other things that you need to be doing, but
it’s a high calling and one that, as I've said earlier,
these parties have particularly chosen you to be the
fact finders in this case. You may have some-
apprehension about the title I’ve bestowed upon you as
a judge, thinking to yourself, well, I can’t be a
judge. I don’t have any legal training whatsoever.
I’'ve never taken a course online. I’ve not even had
legal ed in middle school. I can’t be a judge.

But let me assure you, ladies and géntlemen, you

v

have every skill'you’re going to need to be judges of

the facts in this case because you bring into this

courtroom the everyday experiences that you enjoy' in
your home, and business, and soclal activities. You
bring into this courtroom the good common sense with
which you’ve been blessed. And that’s going to be the

skill that you’re going to need to utilize in being the
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fact finder in this case. You’ve accepted this

" responsibility willingly and I'm grateful to be working

with you in this case.
Trials take place in stages. Normally, the

attorneys would make an opening statement to you. They

"would give you an overview of what the case is about,

from each of their perspectives. What the lawyers say
to you is not -evidence. They -- the evidence that will
be presented will be whatever documents or other
tangible evidence that might be.introduced by either
party. The e?idence will be what a witness té;tifies‘
to here on the stand under oath. But even though what
the lawyers have to say to you in opening and closing

statements are not evidence, still it’s an important

part of the trial and I would urge you to listen

"carefully as they address you in their openling

statements and their closing statements.

Evidence is normally presented through testimony.
A witness is called, sworn in, asked questions, give
answers, cross-examined by other attorneys. Sometiﬁes
there’s redirect testimonyf As testimony is given or
as documents are presented, sometimgg_objections are
made by one of the lawyers. Sometimes cases have no
objections. There might be that they’ve worked out all

of those issues.
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But we have rules of evidence by which trials take
placé, and those rules of eQidence are for me to
determine.whether.or not a piece of evidence is
admissible or not admissible. Sometimes I can rule on
that. A guestion may be asked, one éide or the other
objects to the question, and 1 can say sustained or I
can say éverruled; and we can move on to the neﬁt one
or let them answer that. Sometimes you’ve already seen
that we maybe have a conference with the lawyers up
here and we can whisper and try to get a legal matter
worked out. Sometimes.it necessitates for yéu to be
excused to the jury room while we work through these
legal matters, as we already'have this afternoon.

" You’re the judge of the facts. You’re gecing to bé

the sole decider of what the facts are. I'm the judge

-

of the law. And I want to make the very best decisions

that I Possibly could make in judging the law. And
sometimés when I do that, I have to hear some matters
that wouldn’t even bé-presented before a jury. It
might be testimony. It might be some legal treatises
thaﬁ I have to read. It might be some other evidence
that I have‘to'examine. And when you have to go back
in your jury room while I work through these matters, I
hope you understand, we’re not hiding things from you.

It's just evidence that would nct be properly presented
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to you that I have to rule upon, ér make a decision and
study, to rule upon legal matters.

It’s very similar to you and your deliberation.
When the case is over and completed and you’ve heard
all thebeyidence and you’re back in your jury room
deliberating, you’re the judge of the facts. I, as
the judge of the law, won’t be back there with you. I
won’t be giving you my ideas of what the facts are

because that’s not my prerogative at all. The law

prohibits me from having an opinion about the facts,

that’s exclusively yours and yours alone to decide,
just like the matters of law are mine and mine alone to
decide.

So:I hope you understand that there are occasions
when you ﬁave to be back there as you already have
today. You understand that I want to be able. to heér
everything I need to'hear to make a good decision on
the law. |

After all the evidence ié in, the attorneys will
again have an oppo:tunity to address you in a closing
statement. I‘1l1l give you instructions on the law at
that time as to how the evidences come in and what law
I have to share with you relating to the particular
facts in the case. Then and only then will you have an

opportunity to start your deliberations about the case.
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While the case is going, of course, you should not
be discussing, deliberating, or making decisions. gou
should keep an open mind and listen to all of the
evidence that is bresented; ’I’ve’mentioned to you
already about the impropriety of you getting

information from any other source whatsoever during the

course of the trial. That would be against the oath

that you’ve taken, the commitment that you’ve made to
these parties to be fair and impartial to both sides,
to seek the truth so that justice can prevail for both.

To emphasize this to you, I just want to make sure

‘that all of the bases are covered. I‘'ve told you we’re

going to start .this case in the morning as far as the
opening statement now, rather than the attorneys having
to do that this afternoon. We still have some other
legal matters we have to take care of.

The Chief Justice of our Supreme Court has

‘recently issued an QOrder and I want to make sure that I

explain this Order to you. It basically says that this
is what I shall do for jurérs who are selected on a
trial until their jury service is concluded. And that
order says fo; me to instruct you that jurors shall not
discuss the case with others, including other jurors

and may not read or listen to any news reports about

the case. A juror serving on a case may not use a
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computer or cell phone or electronic device wlth

communication capabilities while in attendance at trial

or during deliberations.

These devices, of course, could be used during
lunch breaks,.but they may hot be used to obtain or
digclose any information prohibited by this particular
order. And that would include that jurors are
prohibited, while on a case, from using a compufer; a
cell phone, anyvelectronic device to obtain or disclose
information about the éase when they’re not in court.
Information abouﬁ a case; would include but not\be

limited to any information about a party or a witness,

‘an attorney or a court officer, any news accounts of

the case. Any 1nformatlon collected through ]UIOI
research or on any topic raised or testimony offered by
any witness, any information collected through a juror
research or other.topic the juror may think would be
helpful‘in deciding the case. Thoée are éll prohibited

by Order of this Court and certainly by Order of the

‘Supreme Court of South Carolina.

These fine attorneys are goihg to present
o _
everything to you that you’re going to need to make a

decision in this case. And ;fm going to give you all’

the law. And under your commitment, you’re to make a

decision on that and that alone, and not any other



State of South Carolina -vs- Joseph P. Sanders, {V (2010.G5-39-1115 and 1116) 107
State af South Caraling -vs- Anita Gearhars (2009-G5-39-3535)
Jackson v. Dentno Hearing

1
2

10
11
12
13
14

15

16
17
18
19
20
21
22
23
24

25

source.
So let me remind you that while you’re out
tonight, ydu’re not to be discussing the case or
getting any information £hat I've just told you.  That
would be in viclation éf the court order and you should
not do that in any way. ‘And I don’t believe anybody
will be contactidg you. But if that were to happen,
you let me know and I’11 certainly take care of that.
It makes me proud that you’ve accepted this
responsibility to serve on this case and make the
commitment to both sides to be fair and impartial and
render a verdict that will, in fact, speak the truth.
We have matters to take care of this afternoon.
We also have some matters that weé have .to take care of
first thing in the morning.\ I know that for some of
you, you would like to vote tomorrow in the primary,
some of you might wish to do that. I don’t believe

we‘re going to be ready for your services until about

ten-thirty, anyhow, so if you’ll be back at ten-thirty,.

we’ll be réady to proceed then. That will give you a
chance to vote first thiﬁg in the morning, maybe,\if
you desire to do that.

The last two jurors who were picked are the

alternates in this case. They’ll always occupy the

seats on the back, the last two seats there. An

=
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alternate is every bit a part of a jury as anyone else,

Alternates are necessary in case something were to
happen tc cone of thé jurors that he could not continue
serving. The alternate would step into their shoes so
we wouldn’t have to start the trail all over from
scratch as the case progresses. So the alternates are
{

to be involved ih listening to the testimony as well as
a&? other jurors. And they’ll always occupy -- the
last two jurors who were picked will occupy the two
seats on the back row, closest to the door here.

There’s also a seat that will be occupied by a
foreperson. The‘restvof you can sit in any seat you
like. Sometimes you may want a back seat, a front row
seat, oOne ?nd or the other.

I’m géing to appdint Ms. Crawford as the
‘foreperson of this jury. She’ll’occupy thelseat on the
front row, closest to the witness box‘here. The
foreperson doesn’t mean thét she has more votes than
anyone else, or anyﬁére authority. But sometimes when
you’ re back in your jury room, issues may arise that
you need to céll\to get a child picked up or the
temperature needs adjusting or you need some more
snacks, whatever it may be, either ﬁor the Court, for

the Clerk’s Office, or whatever, the foreperson will be

liaison. She’ll be the one who’ll contact the bailiffs

J

\-
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who will assist us.in that of whatever information we
need. If one of the jurors has a special need that
they need, they.ﬁould jus£ give that information to the
foreperson, and the foreperson would write out that
need, giv;a it to the bailiffs. The bailiffs will give
%t either to me or to the Clerk’s Cffice or whatever we
need to.do to get that matter taken care of for you.
Sort of the liaison, as I said, with the Court and with
the Clerk’s Office.

Sometimes exhibits arevoffered into evidence and
the attorneys wiil want toloffer something, and pass it
around to the jury. Oftentimes, they’ll give that\to
the foreperson, let the foreperson look at it and pass
it around to others. Ultimately, when all of the
evidence 1s in, and I’ve instructed you on thellaw,
what the foreperson’s job will be is to help facilitate
that discussion, tb make sure everyone has their.say,
and give thei;\opinion about the casé, the facts of the
case, and héw it applies fo the léw, S0 the foreperson
will be the one who will make sure.that that\discussion
is facilitated, will’write cut a verdict form thét I°11
have for you to sign on behalf of the fellow jurérs at
the time that you have completed your deliberations.

I'11 ask Ms. Crawford, if you would, please, to assume

that seat tomorrow when you come back, on the front
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1 row. The rest of you, other than the élternates,‘who

2 will sit back there, can sit anywhefe you’d like.

3 I loock forward to working with you ladies and

4 gentlemen. We’ll be ready to start at ten-thirty in

5 the morning. We’ll be starting earlier than that. But
6 when ybu report, just report to your jury room. Mr.

7 Wilson, Mr. Teal_or Mr. Hendrix, you've met all of

8 those. They’ll'certainlyAbe here to help you. You've
9 met Mr. Welborn. Mr. Harris, the officer over here,

10 van Harris,vwho maybe be in the hallway, you’ll see

11 him. Seated beside me is Ms. Anna Lake. She’s a

12 recent law schdol-graduate; law clerk fﬁr me, and

13 she’ll be coming and going during the course of the

14 trial. You’ll see her. The young lady seated with her
15 back to you, directly in front of you, is Ms. Danette
16 .Hanks. She’s the court reporter( You may haGe noticed *
17 she’s taking down everything that’s said to make sure
18 Qe cén keep an accurate record. She’ll be helping with
19 the marking of any exhibits that may be marked during
20 the course of the trial.

21 Have a good evening, ladies and gentlemen,Jahd

22 remember the admonitions I’ve made. If you'll be back
23  at ten-thirty in the morning, we’ll be ready to start

24 at that time. You may be excused at this time,

25 Mr. Conncr, if I may see you just a moment. If

{
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- you could just wait and let the other jurors out. Just

come arcund this way so the jurors can get out.
(WHEREUPON, the jury exited the open. court at
approximately 4:11 p.mf

THE CQURT: All right. For the record, one
juror, Mr. Connor, had a conflict that developed. I
discussed it with the attorneys on~thet. I'11 explain
that to the fellow jurors tomorrow. He’s going to be
serving on another trial tomorrow, but he developed a
conflict on this'particular case. The attorneys heve
been-briefed on that and had a chence to be a part of
that discussion. ISe he has been dismissed from-this
case. Is that correct?,‘

MR. RICHARDSON: That’s correct from the
State.

MR. DEJONG: Correct as far as Mr. Sanders is
concerned, Your Henor.

MR. ROBINSON: That’s correct, Your Honor.

THE COURT: Al) right. We need to take a
short break and then we’ll be ready to proceed with the
other Motions that we have for the rest of the
afternoon and then we’ll be ready to start. back
tomorrow.

. BY MR.DEJONG: Thank you, Your Honorx.

(WHEREUPON, the court stood at recess for a short
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break.)

THE COURT: All righé. Any other motions we
need to take care of?

MR. DEJONG: I’1l1 defer to Mr. Richardson and
then I‘11 go, Your Honor, if he’s --- |

THE COURT: Anything from the State?

MR. RICHARDSON: Your Hoﬁor, the only pre-
trial motion I have is that I would move to .sequester
all witnesses. And that certainly goes both ways for
the State and also the Defense, throughout the course
of the trial. Also, with the instruction that they’re
not to talk to each other about their testimony at any
time.
| THE COURT:. What’s the Defense position on
that, Mr. Robinson, Mr. DeJong?

MR. DEJONG: . Your Honor, my position on that
is that I think the State has to show more than just a

|
request for sequestration. I think there has to be
some reason why they want sequestration, such as

overlapping testimony or whatever. And I don’t believe:

that in this case,. as far as -- speaking only for Mr.

Sanders. Mr. Robinson can speak for himself. But I

don’t believe that there -- factually there would be
any overlapping testimony in this case.

THE COURT: Are there factual witnesses that
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may be in dispute?

MR. RTCHARDSON: Well, Your Honor, I don‘t -
know. I‘ve gotten a list of -- I don‘t have the list
right in front of me, but I’ve got a lengthy list that
you read to the panel, jury panel, from Mr. Dedong.
And then, iﬁ addition to that, a whole list from Mr.
Robinson.

Now whether they éan sync their cases together or
not, I don‘t know. They overlapped two potential
witnesses on each of theig lists. And certainly
testimony -- and I don’t know if it’s character or what
the case may be, but the purpose of the sequestration
is just that. If their testimony is going to be what
they’re going to say, then there’s no need for them to
be in here listening to everybody else’s testimony. I
can’t say what ---

| THE COURT: Do you have witnesses that are
factual witnesses as to the allegations?

MR. DEJbNG: Your Honor, 1711 be very candid
with the court. If I can find my witness list -- there
it is. Factually, to some degree Joseph P. Sanders,
ITI. To some degree, Gail Sanders. Factually, it
could be Jacquelyn Lankford, witness number seven on
Mr. Sandérs’ witness list. Thirteen, Charles Kelley.

Nicole Holder

Possibly seventeen, Diane Chappell, eighteen,
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I would not -- if I call Dr. Marti Loring and
Dr. Collis Barksdale, both of them being professiocnal
people, I don’t think they would want to be in the
courtroom, othér than that period of time that they
wouid be testifying. If I do call Dr. Loring, maybe --
I don’t think it’s a factual overlap anymore than
probably the State’s witness, Shauna Galloway-Williams
would be more of a factual witness than Dr. Marti

Loring. But, again, I don’t know what the State is

going to use it for -- use her for.

And that, when we start talking factually; Your
Honor, that gets into whether it is witnesses as to the
alleged incident, which as to the alleged incident,
none of my witnesses would be factual as to that.

There may be peripheral issues involved with the
factual part of the allegations that I would put
witnesses up to, but nothing as to the, if you will,
the facts of the alléged incidents themself. Maybe
some on -- again, I don’t know exactly where the
State’s going with the 404 (b) situation. There could
be some witnesses that would testify as to that. But,
again, only oné or two, Your Honor.

THE COURT: Mr. Robinson?

MR. ROBINSON: May it please the>Court. Your

Honor, our witnesses are primarily -- one would go --
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as far as attacking the credibility of the ~-- as far as
catching Complainant poténtially in some lies and so forth.
There’s also some -- possibly some character evidence,
some character information on Ms. Gearhart as far as
nurses or peopie thatvwork with her, that know her
standing in the community. So that’s what m; case is
about. Not about the particular incidents, but could
possibly just go to the credibility of my client.

THE COURT: Any other motion from the State,
other than sequestration?

MR. RICHARDSON: No other motions at this
time, Your Honor. . |

THE COURT: All right. I’ll take that under
advisement. I might defer that until after the first
witness that‘I hear in the opening session to see what
I think the potential for danger to not: sequester would
be, particular as to the character witnesses. .1 don’t
know that it would be a necessity to sequester all of

them. Certainly, they might want to have an

' opportunity to be here. I’1ll take that under

advisement, Mr. Richardson, at this time.
Anything from the Defense?
MR. DEJONG: Yes, Your Honor, may it please
the Court. The first motion I have, Your Honor, is as

to the indictment. As a charging document, I think
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both of the indictments with regard to Mr. Sanders are
adequate. It puts himion notiée'of what he is being
charged with., |

Our Supreme Court has said there’s nothing.wrong
Qith that five month span of time in this case from
January lst of 2008 to June the lst bf 2008. .50 it
does the apprise the Defendant of what he is being
charged with. And I will agree with that.

What I don’t agree with is that it apprises the
Defendant of what he is defending himself on. Now,
it’s already been brought to the Court’s attention -- I
don’t know if it is on the record or not =-- but it has
been brought to the Court’s attention that we will have
a 404(b) hearing in the horning with regard to, I
gather a common.schemeior plan. I'm not sure. The
State hasn’t really made me éware of that._ The point I

make, though, Your Honor, not knowing what we—are

- defending, without having a date in here and the nature

of the sexual battery in these indictments, I don’t
kxnow what we’re aefending, number one. And number two,
I don’t thipk the jury’s going to know what they’re
supposed to be looking at factually. I mean, I don’t
believe, Your Honor, that the State can come in here
with prior bad acts, some shotgun apprcach, and tell

the jury to pick one that they want to convict him on.
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I think T am entitled to notice, something closer than
that,‘especially in light of what they're talkinj
about, the prior bad acts under 404(b}, again, I assume
fof common séheme of plan. I den’t know. I QOn’t have
a clue at this point in time. I know what allegations
have been made. I don't have a clue what allegation I
am defending as opposed to prior bad acts that they
want to try to bring in. I’m not concéding that they
should come in. But for the purposes of this a:gument,'
if those prior bad acts do come in, then what am I
defending? I don’t know what I’m defending. I dén't '

think the jury would know at this point in time what

'théy are supposed to deliberate on. What they are

either supposed to find Mr. Sanders innocent .cf or
guilty of. There’s nothing in there toc let us know.
It’s almost a motion to require the State to elect, I
guess. It’'s not éuite that, Your Honor. It’s mecre of
a notice giving function. S0 at least we have the
ability, if Your Honor allows those prior bad acts, fo
be able to distinguish befween prior bad acts and what
act.he has actually been charged with.

Additionally, Your Honor, I think that goes to
your function. I think, in the course -- if you allow
the prior bad act ~- which I again submit that you

should not, but we’ll address that tomorrow -- but if
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you allow the prior bad act, I think there’s a limiting
instruction that goes with that, simply because that is
there, that they are not to use that to say fhat he is
guilty of these particular offenses. I might be>wrong
about that, but there’s something that sticks in my
mind. They can use it, but it’s a;most_the propensity
charge. That because of prior bad acts they’re not to
necessarily to say that he committed this act,
something along those lines.' I forget exactly how it
goes. So I submit I’ﬁ entitied to more.. Mr. Sanders
is entitléd to more than what we have got in the dockét
before we must proceed/;ith defending this case.

THE COURT: All right. Thank you, sir. Mr..
Richardson? What’s your view on ghét —-——-

MR. RICHARDSON: Well, Your Honér, I’'m not
sure what he;s arguing. I think -=--

THE CObRT: Well, let me see if I can restate
it. Are the prior bad acts within the time frame o%
the warrant January to June 2008, or are they at a
different time frame? | |

’ MR. RICHARDSON: The prior bad acts are at a

different time frame.

THE COURT: Does that help you any, Mr.

DeJong? They’re before January lst, 20087

MR. RICHARDSON: Yes.
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MR. DEJONG: I don’t k;ow if it does or not
until I hear what they going to try to bring in. I
will dc this, Your Honor ~- I'm not going to withdraw
mQ argument -- if we could leave the motion open until
we can Qet into the prior bad acts, Your Honor.

- THE COURT: Al%vright. Well, let’s do that.
We’1ll defer the ruling on this attack on the indictment
until we have the:hearing tomorrow.

MR. DEJONG: Thank you, Your Honor.

THE COURT: Agything else?

MR. DEJONG: Yes, Your Honor. One other
matter. This one may be premature also, but we might
as well get it out in the open here. There are
allegaticns made by the alleged victim in this case, at

. A
least in her statement, and perhaps in statements to

law enforcement -~ I don’t really recall that right
now, but I think that might be of a violent -- well, I
don’t want to use the word violent. But she, the

alleged victim, said there was some physical conduct
towards the mother and the alleged victim. Aand Your
Honor may not be able to rule on 1it, but there is
nothing, as I undefﬁtand in the allegations of what
we’re trying, that physical force was ever used.

So I simply bring that up, in the event we get

into the alleged victim’s statement, this is in the
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nature of a motion in limine that she not be allawed to
. )
testify about‘this physical éonduct that’s directed
between her and her mother, that had nothing to do with
N
the allegations that the State is trying now, whéteﬁer
they might be, Your Honor.

THE COURT: Mr. Richardson, do you understand
what that his ——

| MR. RICHARDSON: I do. I got that one.

THE COURT: Okay.

MR. RICHARDSCN: The context of -~ to be
quite honest wifh you, I had not thought about that
particular statement within the statement. The -
problem, the problem I’m going to have -- I think that
we need to have it come up in the -- and it will -- I
think it would come up in the testimony before you
could rule on it. The problem being ié that there are
reasons why she delayed in reporting. And that could
come into context with that. !

’ THE COURT: And the contact you’re talking

about is between the victim and her mother? .

MR. DEJONG: I’m sorry, Your Honor, I'didn’t

THE COURT: The physical contact that you’re
talking about, is that between your client and the

victim or the victim and the mother?
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MR. DEJONG: Both, Your Honor. -

THE COURT: Okay. Well, again, that might
have to be deferred until after we have the Lyle
hearing in the morning.

MR. DEJONG: Yes, sir. And I don’t oppose
that. I just wanted to get it out on the carpet.

THE COURT: Anything elsg, Mr. DeJong?

MR. DEJONG: I can’t think of anything else
at the moment, Your Honor. I might think of something
driving home tonight, but that’s all I can think of
right now. . ' .

THE COURT: Mr. Robinson, anfthfng from you?

MR. ROBINSON: Your Honor, the only in limine
motion I would have as far as the limitations go, there
was an underlying Department of Social Services §ase
that may -- one of-ﬁhe victims may, for some reason,
bring up. I just ask that the prosecution admonish
their witnesses not to discuss or bring that into --
intefject that into this case. That’s ---

- THE COURT: Does that need to be any, in any

. /
way,* a part of your case, Mr., Richardson?

MR. RICHARDSON: I don‘t -- only for referral
purposes. That’s how Ms. Burgess got the case.
MR. ROBINSON: I would, I would have an issue

with that. I think that that bolsters the testimony of
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Ms. Burgess. I think if they just said a report would
be better than saying it came from DSS.
'MR. RICHARDSON: They get a referral. The

Police officer takes into'protective custody, and then

they -- you know, at that point in time DSS takes the

child. That explains the -- it doesn’t say -- I mean,
nowhere are we implying that DSS has made a ruling or

THE COURT:: Well, I think it would behoove us
all to just.-— we certainly don’t want to try a Family
Court case here, but ---

MR. RICHARDSON: And I don’t intend ---

THE COURT: -- those simple matters about
there was a referral and I think certainly the fact
that -- I gather from what -- the statement Ms. Burgess
is going to say that the child was not in the home at
that time. - ‘ )

MR. ROBINSON: I have no problem with a
referral like that. ,But not when they -—

THE COURT: ‘Admonish your witneéses, Mr.
Richardson, to not get into any DSS action or inaction.
We’ll just talk about the matters that are really

pertinent here, that there was a referral to Ms.

i

Burgess.

MR. RICHARDSON: What my intent was simply,
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is not -- I’m not putting up any DSS witnesses. What

“my intent was, was for Ms. Burgess to tell the jury how

.she came to go and inveStigate the case, and then what

happened. ' She took the child into emergencylprotective
custody, and then the child went into foster care
through DSS. |

THE COURT: I think that's appropriate for
the jury to.know, rather than just that they’re out,
you know, helter skelter making an investigation into

V4

this. I think that would be appropriate. Limit it to

‘that. Mr. Derng?

MR. DEJONG: 1/11 get with Mr. Robinson. I
didn’t grasp everything Your Honor said right now, so

THE CQURT: They’re going ta be éllowed to
testify that Officer Burgess -- fhat she go# a report,
that the child was in protective custody, and she did
an investigation.

MR. DEJONG:  What I don’t like aboht that,
Your Honoﬁ; is the same age old question we get from --
I can see the first question coﬁing from the jury on
thaF. It’s kind of like when yoﬁ cross examine off of
the statement and don’t enter the statement, one of the
first questions is, can Qe have a copy of the

statement? I can see the jury coming back with the

123
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first queétion. What was the results of the/DS§
investigation? "Of course, I understand what Your
Honor’s response to that would be. But my problem with
that is, it leaves the jury to speéulate and invites
them to speculate as to what that DSS investigation
was.

P

If it was ~- I wouldn’t oppose it if it was a

‘matter that the referral had come from -- if the report

had come to D55 and then on to law enforcement. I
think Qnder whatever that old case is, they cculd
testify as to time and place of the report. But this
is a little backwards because now if you’re going to
let DSS testify about taking emergency protective
custody and putting this child in foster care =---

MR. RICHARDSON: D5S is not -- that’s what I
said, DSS is not testifying.

THE COURT: 1 understand he said that DSS --
a répresentétive was not going to be here at all.
Officer Burgéss is just going to say, I got a call ---

MR. DEJONG: Oh, well, I =---

THE COURT: -- and the child -- I had to -
investigate the fact that I got a call from DSS.

MR. DEJONGE I heard you better than .I heard
him, Judge. That whole arguméent just went right out

the window.
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MR. RICHARDSON: Because Mr. DeJong never
listens to me.

MR. DEJONG: No, I'm hard of hearing, is what
it is.

THE CQURT: Anything else for the day?

MR. DEJONG: Not on behalf of Mr. Sanders,

Your Honor.

THE COURT: All right. We'll\be at ease
until nine ¢o’clock in the morning. We’ll be ready to
start with our Lyle hearing.

(WHEREUPON, the Court stood at recess for a short
break.)

THE COURT: This is to amplify the record
earlier‘as to juror Connor. The reason that was
dismissed was due to a conference he had with the
attorneys. The reason was that in a conference of the
attorneys that he shared that he had had a -- had some
sexual abuse as a child by a male and he did not feel
that he could give an adequate verdict in the case.
And he waé embarrassed to share that himself.

' S0 understandably, he didn’t realize that he could
have approached me privately, even though I asked the
question he ignored the questioni With the consent of
the parties, I believe it’s in the intefest of justice

that he be dismissed from this case to serve on other
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juries this week. That’s juror Cénnor.

| Mr. Welborn, I've asked him on the record to
select a -- randomly selected one of the alternate
jurors. He has dene that. Again, the attorneys were
aware of that. Debbie Cannizzaro will be the sitting
juror. The other, Ms. Bradish, will still be the
alternate tomorrow.

Now, I’1ll put that on the record again with the
jury tomorrow that he was dismissed. I just wanted the
record to reflect the reason for his dismissed. This
will be the only record of that. Any corrections from
you, gentlemen?

MR. ROBINSON: Nothing from the Defense.

MR. DEJONG: Your Honor, I agree with all of
what you have put on the record. 1 wasn’t really
clear. Did you ask him if he had shared that with any
other juror?

THE COURT:. Thank you. I did ask him when he
approached me and I dismissed him, and he said he had
not shared it with anyone, that the juror -- thaf the
jurors did ask, oh, are you going to be the foreman.
And he said, no, it’s not that. That was what he told
me at the bench here. That they thought he was going
to be appointed the foreman.

MR. DEJONG: Okay. Very good. Thank you,
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Your Hcnor.

- THE COURT: I did clarify that he had not
shared it with anyone as ycu both —- or all observed,
he was very reluctant fo share it with even us.

MR. DEJONG: Yes, sir. I thought looking at

his body language you had asked him that question, but

I just wanted the record to be clear.
THE COURT: All right. Thank you for
brihging that up.
MR. DEJONG: Yes, Your Honor.
THE COURT: See you at nine c’clock in the
morning. |
MR. DEJONG: Thank you, Your Honor.
{(WHEREUPCN, the Céurt stood at recess at
approximately 4:35 b.m.)
JUNE 22, 2010

{WHEREUPON, Court convened with all parties

/

fpresent and the following proceedings were had.}

THE COURT: All right. I understand there’s

"a hearing on prior acts of misconduct. Is that

correct?
MR. RICHARDSON: That’s correct, Your Honor.-
THE COURT: ALl right. Be glad to hear from
you. -Be glad'to hear from any witnesses. Be glad to .

hear from Mr. ' DeJong and Mr. Robinson.
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MR.lRICHARDSON: Yoqr Honor, what we are
seeking to introduce are certain acts that took élace
in 2005. The aéts actualiy took‘place in a motel
located in Easley, South Carolina. Of course, those
acts were charged by the Easley Police Department.
However, it being a separate and distinct, we are not
trying those cases today. However, we are seeking to
introduce the acts that were committed in that ﬁime
period as a prior bad act.

Now, I can go forward on the argument based upon
the facts that I know that are going to be alleged. Ox
if you need testimony --- ‘  .

THE COURT: 1Is the purpose under common
scheme and plan?

MR, RICHARDSON: Common scheme and plan and
just general res gestae.

THE COURT: How would it be general res
gestae?

MR. RICHARDSON: We’re.seeking to introduce
it, number one, under common scheme and plan.

THE COURT: All right.

MR. RICHARDSON: Also for lack of -- to show
intent, lack of mistake, all the common denominators‘
that are established in 404(b). Also, Your Honor,

there’s case law‘out there and that would be —-- I think
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it’'s Adams..'The State v. Adams in which you can bring
in -- it's another accepted basis of admissibility of
evidence for the full pre;entaéion of ﬁhe éase.

The way this case was established and started was
that'these two defendants meeting on line, ultimately
meeting in person in Easley. The acts started then b§
the Defendant Sanders and culminated ffom that point on
into ofher acts that took place at his residence at;a
later date. Hié residence is actually in Liberty, .
South Cafolina, in Pickens County, which is the cases
we are trying ﬁoday.b

THE COURT: All right, sir. I’1l be glad to
hear the testimony that you have to offer on that issue
of Lyle evidence.

MR. RICHARDSON: Your Hénor, we would éall
Complainant. - . to the stand. Judge,'do you -- Your Honor,
do you still have the case law and all that I handed
up? |

THE COURT: Yes.

MISTER CLERK: Place your left hand on the
bible and raise your right hand. Do you solemniy swear
or affirm the testimony you’re about to give in this

case to be the truth, the whole truth and nothing but

the truth, so help you God?

Complainant ;. 1 do.

129
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1 MISTER CLERK: If you would have a seat and

2 state your name for the record.

3 Complainant;  Complainant . ,
\
4 - Complainant’ ',
5 "BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
6 . DIRECT EXAMINATION

7 BY MR. RICHARDSON:

8§ Q. Okay. Now, Comphinant what we’re going to have to do
9 ... ' K |

10 ' MR. RICHARDSON: Your Honor, may I approach

il the witness?

12 " THE COURT: You may.’
13 Q. What I’'m going to do for you Complainant. is I’'m going
14 to -- you see this gentleman over here? He's got to be

15 able to hear you, okay? ‘What I want you to is I want
16 you to move up to.that microphone. I think you’ll have
17 to put your mouth' on the microphone and speak up into
18 it. Okay? I'11 let you'knoQ if you’re not loud

19 .enough. Okay. Let’s try it again.i What'’s your naﬁeé
20 A. Complainant

21 Q. Okay. And how old are you? |

22 A, Fourteen.

23 Q. Okay. ‘And when's your birthdaY?

24 A.
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1 Q. Okay. Now, where do you.presently live?

2 A. In Modoc,iNorth Carolina.

3 Q. Okay. You need to-get a little louder, okay?

4 You’ve got a very soft voice, all right? A little bit

5 louder. Where do you live?

6 A. Modoc, North Carolina.

7 MR. DEJONG: We need to turn -- I don’t think

8 thg sound systeﬁ’s on very loud, Your Honor. Maybe we

9 can turn it up a little bit. .

10 THE COURT: Maybe we ...

1 ©. - Okay. Let’s try that again. Where do you live?

12 Aa. In Modoc, Neorth Carolina. | ‘

13 Q. quy. Now, do you know the Defendants?

14 A. Yes, sir.

15 0O. Okayf Who is Anita Gearhaft?

16 A, My mom.

17 Q. And who 'is Joey'Sanders?" ‘

18 A. Her boyfriend at the ti@e.

19 Q. Okay. And when did you fir;t meet Joey Sanders?
20 A, In 2005.

2l Q. Okay. How did you come to meet him?

22 A, My mom had met him on the ‘internet.

23 Q. Okay. And where were you living when your mom met

24 him on the internet?l

25 A.. With my grandma.

131
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I Q. Okay. And where was that?

2 A, In Roanbke, Virginia:

3 Q. All right. And when you lived with your grandma,

4 did your ﬁoﬁher'also live there?

5 A. Yes.

6 Q. Now, did‘there come an occasion’that you left

7 Virginia to come.to Soﬁth Carolina?

8 A. | Yes, sir. )

9 Q. QOkay. What happened? How did that come about?
10 A, My mom said that we were going to go meet my aunt
lf Cindy in Rock Hill. And we were ridin and when we got
12 En dan the road, coming down here, she said that we
13 were going to go meet Joey.

14 Q. Okay. And did she tell you where you were going?
15 A. To -- like going past Rock Hill, but in South

16 Carolina.

17 Q. Okay. Now, did you meet Joey?

18 A Yes,Asir.

19 Q. Where did you first meet him?

20 A. We first met him at the Marriott in South -- in
21 Spartanburg. |

\

22 Q. Okay. Now, let me ask you this. 'Did you know him
23 as Joey?

24 A, Well, a£ first he told my mom that his name was_
25 Ryan.
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Q. Okay. And‘did your_mofhér tell yoﬁ you were Qoiﬁg
to meet Joey or Ryan? |

A. At first, it was Ryan. And then later on she said
it was Jbey. .‘ |

Q. Okay. And when did you first find out it was
Joey? | |

A. After we’d left and starfed coming down here.

Q. Okay Now, did you say —- you testified fhat the
first tlme you met. hlm was at the Marriott?

A. Yes.

Q. Okay. Which Marriott is that?

" A. The one where they like ;—,where all the

contestants stay during the pageant week.

Q. Okay. Do you know what city or’town/thapfs in?
A. ~ Spartanburg. That’s all I know.

Q. Did you stay at‘the Marriott?

A. No, éir. |

Q. Where did you éo?-

A. We left fhe:eland went to the Comfort Inn in
Easley.

Q. Okay.”‘Did_you stay at the Comfort Innvin EaSléy?
A. fes, sir. | ‘ |

Q.  Okay. Whptgot the room for you?"

A. Joéy‘ | |

Q. Okay. How do you know that?

133



134

State of South Carolina -vs- Joseph P. Sanders, IV (2010-GS-39-1115 and 1116) | : 134
State of Soush Caroling -vs- Anita Gearhart (2009-G.S-39-355) -
404(b) Hearing .
i A. Because he went in and he had his credit card and
2 stuff. |
3 Q.“J Okay. bNoQ, once YOU got a room, can you -- when
4 was this approximately, do you remember?
5 A. Around -- I don’t know.
6 Q. Qkay. Doryoﬁ remember what year it was?
7 A, In 2005. | |
8 Q. Okay. Now, the first time you‘were there after he
9 got the hotel room, what did y’all do?
10 A. We like ~1;wﬁen we first got there; we went in,
11  took our stuff in and then we liké s;ayéd there for a
12 few minutes‘aﬁd tﬁen-We went out and went shopping and
13  had, liké -~ we went out and got fodd and stuff and we
14 ;came back.
15 - Q. Okay. And was your mother ?ith you the entire
16 time? - |
17 A, Yes, sir.
18 Q. Okay. And was Defendaﬁt Sanders with you.the
19 eﬁtire time?
20 A. Yes, sir. /
{
21 Q. All right. And then wheﬁ you came back, where did
22 you go? o -
23 A. ﬁ We-went back into the.room.
24 Q. Okay . And waé this daytime or nighttime, or do
25 |

you remember?
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P A. It was in the middle, but like in the evening.
2 Q. Okay.\ And whét happenéd when you went back to the
3 room? | -
4 A. My mom and Joey started talking and everythingband
5 they decided, well, not they decided, but they -- like
6 they started having sex and everything inlth; bed.
7 Q. Okay. Now, you gaid'they stared having sex.
8 Where were you in the roéh?
9 A, At first I was sitting in the chair and then I was
10 laying in the floor. |
11 Q. Okay. And where were they?
12 A. In the Bed.
13 Q. All righﬁ. And.what were they doing that made you
14 believe they were having sex? | |
15 A. Their clothes were on the floor and like their
16 bodies were moving:and I could hear mocaning.
17 Q; Okay. And during»this, what were you. doing?
18 A. I'was laying in the floor watching TV.
119 Q. Okay. What happened then?
20 A. Well, while I was watching TV, I had fallen
21 asleep. And like when they were finished my mom Qent
22 .in the bathroom and they told me that I could get in
23  the bed since I was tired. And when I get in, 1like,
24 Joey started touching me. |
25 Q. Okay. Now,‘when'you gdt.in the bed, what kind of
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1 c¢lothes did you have on?

2 A. I had on my pajamas.

3 Q. What kind of clothes did he héve on?

4 A. None.

5 Q. All right. And when you say he was touching yoﬁ,
6 where was he touching you?

7 . A. On my breasts and between my leéé.

B Q. Okay. What was he tduching you with?

9 A. His hands.

10 Q. All right. Was he-moving his hands or was his

11 hands still? |
12 A. Heiwas moving his hands.

13 Q. Did he use his finégrs on you? ' ,
14 A. Yes, sir.

15 Q. What did he do?

16 BA. He took his finger and put it inside me.

17 Q. Okay. Now, where was your mother during that

/

lé time?
19 'A. In the bathroom.

20 Q. Okay. And did your mother ever come out?

21 A.  She did. .

22 Q. And what was she doing in the bathroom?

23 A. She took a shower. | . -

24 Q. All right. And when she came out, what happened?

25 A, Joey was still touching me and she laid down in
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1  the bed and -- because it was me, it was Joey, me and
2 then mom. 1 méan, he had kind of like stopped a little
3 bit, but he still kept feeling me.
4 Q, Okay. And were you and -- was Joey under the
5 covers?
6 A. Yes, sir.
7 Q. Were you under the covers?
8§ A. Yes, sir.
9 Q. When your mother came back in, what was she
10 wearing?
11 A, Her pajamas.
12 Q. Was she on top of the covers or under the covers?
13 A, Under.
14 Q. Okay. And what happened then?
15 A. Joey had got =- he had gotten up and put on his
16 clothes and him and mama talked for a few minutes and
17 then they kissed goodnight, and he left.
18 Q. Okay. Now, did he come back -- was this
a
19 nighttime?
20 A, (Affirmative ned.)
21 Q. Qkay. You’'ve got to answer yes. -
22 A, Yes. |
23 Q. ~Okay. What -- afte; that, after he left, what did
24  you and your mother do?
25

A. I went back to sleep and I guess mom did because
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1 ...
2 Q. 0Okay. And what happened the next day?
3 A. We got up and then like Joey came over and like
4 after that we decided that we were going to go aheéd
S5 and start heading back to Virginia.
6 O. Okay. And did you go back to Virginia?
7 A, Yes, sir. | (
g 0. At that time, did you tell your mother what
9 happened? ‘
10 A. No, sir.
11 Q. Did there come another occasion‘that you met the
12 Defendant Sanders?
13 A. \Yes, sir.
14 Q. Okay. Do you remember when that yas?
15 A, About two or three weeks later.
16 0. Okay. Was it still 200572
17 A. Yes, sir.
18 OQ. How did it come that you met him again? /
19 A. Mom said that we were‘going to come down and see
20  Aunt Cindy again, and we came down here and we stayed.
21 Q. Okay. Now, when your mother’s saying you’re going
22 to come meet Aunt éindy, who 1is shé telling that to?
23 A, Everyone. My grandma and all of my family up
" 24 there. o
25 Q. Okay. And what was the reason for seeing Aunt
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1  Cindy? '
2 A She was either sick or she just wanted to go seé
3 her.
4 Q. All right. Did you go see Aunt Cindy this time?
5 A. No, sir.
‘6 Q. Okay. Where did you go?.
7 A. We went to see Joey.
8 Q. Okay. And where did you see him?
9 A At the Comfort-Inn in Easley.
10 Q. And when you got there, did you meet him there or
11 did you meet him somewhere else and go there or how did
12 that come about? |
13 A. We met him at the Easley -- or at Comfort Inn.
14 @ Okayt How did he know you were going to be there?
15 A. Mama told him.
16 Q How did she tell him?
17 A. She called‘him.-
18 Q. She called him on her cell phone?
19 Aa. (Affirmative nod.)
20 MR. DEJO&G: Yéur Honor, I realize what a
21 404 (b) hearing\is, but Mr. Richardson is leading
22 something horribly and I object to it.
23 THE COURT: All_right; Just try not to lead
24 the witness.
25 MR. RICHARDSON: ‘Your Honor, 1 am dealing
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1 with a child witness.

2 . THE COURT: I understand.
3 MR. RICHARDSON: And we‘re in a 404(b}.
4 THE COURT: I understand that. Just continue

5 asking your questions,

6 MR. RICHARDSON: Okay.

7 Q. After she called him, where did you go?

g8 Aa. We went to the Comfort Inn.

9 Q Okay. . And what happened at the Comfort Inn?

10 A Mom and Joey started talking. And he had a room

11 for her. And like she thanked him and gave him a kiss
12 for it and everything. And then they just -- they got
13 in bed and started having sex again.
14 Q. Okay. And prior to that, who got the hotel room?
15 A, Joey.
16 Q. And how do you know that?

’ 17 A. Because he went in and paid for it.
1§ Q. Okay. Now, what #ere‘they doing that makes you
19 believe that they were hav;ng.sex?
20 A, Their clothes were on’the floor and they were
21 moving back and forth and you could hear them.
22 Q. Okay. And where were you at this time?
23 A. I was in the floor.
24 Q. Okay. And was that the only place you were, in

25 the floor?
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1 A, Yes, sir.
2 Q. Okay. Now, what were you doing in the floor?
3 A. I was watching TV.
4 Q. Okay. And what happened then?
5 A. Like i’d fallen asleep because I,waé really tired.
6 And like I woke up in the middle and they were still
7 having sex, so I went back to sleep. And they -- after
8 1’'d fallen back asleep, mom woke me up and told me that
9 I could lay down in the bed while she was taking a
10 shower. |
11 Q. Okay. And did you do that? |
12 A, | Yes, sir.
13 Q. Ail right. And do you remember what you were
14  wearing? o
15 A. My pajamas.
16 Q. And did you get under the covers or above the
17 covers?
18 A, Under' them.
19 Q. Okay. And where was Defendant Sanders?
20 A Under the covers. }
21 Q. Okay. And did he have any clothes on?
22 A, No, sir.
23 Q. All right. And what happened then?
28 A, He started touching me again and he started
25 rubbing me.
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Q. Okay. And where did hé, where did he touch you?
A. My boobs and between my legs.

Q. All right. And did he use his finger at all?

"A. Yes, sir.

Q. What did he do?

A. Hé pdt his fingers con the inside of me.

Q. Ckay. What happened then?

A. Mama came back out of the bathroom and she was
sitting in the chair and then Joey had finished and he
had gotten up and gotten dressed and they told each
octher goodbye and stuff and then he left. |

Q. Okay. Now, did you -- what diq y'all do after he
left? /

A. I went to sleep.

Q. Okay. And did you see him again that night?

A.. No, sir.

Q. When did you see him next?

A. The next day. ﬁe were eating.

Q. All right. And did you leave the next day?

A. Yes, sir. |

Q. And where did you gb?

A. Back to Virginia. : .

Q. Okay. Was there another occasion that you saw

‘this Defendant?

A. It was like later, like the next month.
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1 Q. Okay. What happened then?,

2 A. We went down and met him and like he came over

3 after he paid the room and everything, and him and mama
4 just like went straight to the bed and just started

b) having sex.

6 Q. Okay. Now, prior to that, where wefe you living

7 at this time?

8 A. We were living with Steve, mama’s ex-~husband.

'9 Q. Okay. And were 'they married at the time? |

10 A&. Yes, sir.

11 Q. And what was the reason for you and her.coming to

12 South Carolina that.she told Steve?

13 Aa. Because Aunt Cindy, she wanted to see her.
14 Q. 7 i’m SQrry.

15 A. My mom wanted to‘see Aunt Cindy.

16 Q. For a visit?’

17 A, Yes,

18 . 0. Okay. Did'you go see Aunt Cindy?

19 A. No, sir. r

20 Q.. Who paid for the hotei room this third time?
21 A, Joey. | B

22 Q. All right. How do you know that?
23 A, Because he went in and he had his credit card out.
24 Q. Okay. And how do you know that they were having

25 sex?
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1 A. Because like they were under the covers. Their

2 clotﬁeéhwere on the floor, and you could hear them

3 moaning and stuff.

4 Q. Okay. And then what happenedé

5 A, And then like at first I was sitting in the chair
6 and then like I laid down in the floor and I fell

7 asleep. And thén when I woke up mom was like getting
8  her stuff together to go take a shower. And after that
9 she told me that I could lay down. And I did.

16 Q. You did? |

11 A. (Affirmative nod.)

12 Q. Okay. And what, if anything, happened then?

13 A. Joey started touchiné me on my boobs and between
14 my legs again and he like took my clothes éff'and

15 stuff.

16 Q. O;ay. And what kind of clothes were you wearing?
17 A. My pajamas.

18 Q. All right. And what, if anything, did he do with
19 his finger? |

200 A. ~-He would like rub it in my -- between my legs.

21 Q. Okay. And did he penetrate you this time?

22

o

Yes, sir.
23 Q. Okay. Now, after that happened, what happened?
24 A Mama came back out and when he saw mom he stopped.

25 And he like got up and put his clothes on and left.
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Q. And did you see him again after that?

A. The next day.

Q. All right. &nd what did y’all do the next day if

anything?
A. Like Qe went out and ate and stuff. And then when
we went back to the hotel, we got our stuff and then we
left. '

Q. Okay. Now, how many times did you, do you recall,

come from Virginia to South Carolina with your mother?

A. About five.
Q. | Did anything happen the otﬁer times?
A. No, sir. 'l,'

Q. Okay. Now, do you recall your mother moving from

Virginia to South Carclina?

A, Yes, sir.
Q. Okay. Da you know when that was?
A. I was in the fourth grade because I had to finish

out my school year at my o0ld school with my grandma. I
wauld have been ten.

Q. Okay. And do you remember the year?

A, It would have been 2006-2007 -- no, 2005-2006
school year. )

Q. Okay. So She -- do you remember when she moved?

A. In early-2006.

Q. Early in 20067
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2 0.
3 A,
4 Q.
5' A.
6 o.
7 A.
8 0.
9 A.
10 Q.
11 A.
121‘Q.
13‘
14 A.
5 0.
16 A.
J7
18 Q.
| 19 A
| 20 Q.
21 A,
2 0.
23 A,
24 Q.
25

{Affirmative nod.)

Okay. And did you come with her?
No, sir.

Where did you stay?

I went to.my grandmé’s.

Okay. ‘And where did\she move?

It was in Joey’s house.

Defendant Sanders?

{Affirmative nod.)

Okay. Had you ever been to his house before?
No, sir.

All right. When she -- at some point in time, did

you move intce that house?:

Yes, sir.
Do you remember when that was?

It was during the summer that we -- it was, I

think end of July, beginning of August.

Okay. Aﬁd who lived in that house?

It_was me, mem and Joey.

Okay. And what was the location of that house?
It was Liberty.

All right. And just you'three lived there?
Yes, sir.

Okay. The entire time you were there, did anybody

N

else live in that house?
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1 A. Neo, sir. A A p
2 Q. All right. Now, when you moved back into that
3  house, dia the defendant start doing anything?
4 A. . He stérted touching me on my“boobs and between my
S 1eg$.
6 Q. Okay. And how would He'do that?
7 A. Like, he would just like rub and stuff.
8 Q. Okay. And.do you know how many times he did that?
9 A. Whenever mom was in the kitchen cooking dinner or
10 doing léundry or sitting in tﬁe back or sémething.
11 Q. Okay. Can you tell me how many times that was?
12 A. Over ten. |
13 Q. Okay. And at some point in time -- well, 1e£ me
14 ask you this. What room were you in when he did thaﬁ?
15 A. His bedroom,
16 lQ. Okay. And where was he located in the room?
17 A, On his bed.
18 Q. All right. And at some peoint in time, did it gef
19 worse than touching and rubbing?
20 A. When mom went back to work for a doctor’.s office.
' 21 Q. Okay. What time wculd she work there?‘
22 A. - She would take me to school in the mornings and
- 23 then she would‘go st;aight to work. And then she’d get
.24 . home about six-thirty. |
25 d

Q. Okay. And were you in school?
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1 A. Yes, sir.
2 Q. Where were you at?
3 A. At
4 Q. What time did you get out of school?

\
5 A. I would be home by four.
6 Q. Okay. Was the Defendant Sanders at home when you
7 got home?

g8 A. Sometimes.

9 aq. Okay. And would the Defendant Sanders get home
10 before your mother would? .

11 A. Yes, sir,

12 Q; Okay. Wheﬁ she went ba?k -- do you remember when
13 she went back t6 work?

14 A. In the beginning of 2008.

15 Q. After she went back to work what happened°

16 A. Like I would get home from school and then Joey
17 would come home early and like one day he started

18 touching me and he ﬁold me —--~

19 Q. When you say touching, where are -- touching you
20 wheré? | |

21 A. On my boobs and in betweéﬁ my legs.

22 Q. Okay. Go ahead.

23 A, And one day he told me to go get him a drink, and
24 1 did. And when I went to hand it to him, he took the

25 drink and like pulled me closer to him and ---
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Q. Okay. Now, where were you at this time?

A. In his bedroom.

Q. Okay. Go ahead.

A. And hé like pulled me down to him and started
kissing me and rubbing me and taking off my clcthes.
And then he started like touching me between my legs.
and then ﬁe took his clothes off and put his penis

inside me.

Q. Okay. Now, were you still on the bed when that
happened?

A. Yes, sir.

Q. Prior to his putting his penis in you, was he

rubbing and touching you between the legs?

A, Yes, sir.

Q. On the bed?

A. Yes, sir.

Q. What happened when he stopped?

A. He like -- he laid back on the bed and he started

masturbating and then I got up and went and took a
shower,

Q. Okay. When yoﬁ say masturbéting, what.do you
mean?

A. Rubbing his penis himself.

Q. Okay. Did you eventually tell your mother about

the incident? n
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A. I only told her that he was touching me.
Q. Okay. And what brought that on?
A. One morning I was like going into the kitchen, and
my mom told me to go give.Joey a hug before I went to
school because that was one of the mornings he was up.
And I told her T didn’t want to. And she asked me why.
And then when we got in the car, I‘told her that he’d
been touching me.
Q. Qkay . What,-if anything, did she do?
A. She t&ld him -- she told him -- like when I got
hoﬁe she told me that we’re going to leave bn Sunday.
To get my stuff together because she already had somé
of her stuff in boxes, and her hanging clethes on top
of them. And later when I guess they started talking
angd we never left.
Q. Do you know if she ever called the police?
A. No, sir. |
Q. Or any of the authorities?
A. I don’t know. |

MR. RICHARDSON: I beg the Court’s
indulgence.

THE COURT: Yes, sir.
Q. And you may have, you may have testified to this,
but in 2005 when you first met him, how old were you

then?
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I A. Nine. | )
2 Q. Okay. And’in 2008, how old were you theﬁ?'
3 A. Twelve. |
4 Q. Twelve.
5 MR. RICHARDSON: That’s all the questions I’
6 have for this hearing. Please answer any'qﬁestiohsb
7 that theylhavé'for,ypu;'okay?
8 THE COURT: M:; Robinson or Mr. DeJongﬂ‘
9 MR. DEJONG: Thank you, Your Honor. May it
10 please the couip. |
i1 CRE)SS .EXAMINATION
12 BY MR. DEJONG:
lj Q. So if I Undefstand, ma’ am, every time you‘weré in
14 the Comfort Inn and you éay this happened, your mom was
15 in the room?. - | |
16 A. fes,,sir. .
17' 0. all :ight. Ahd‘all those incidences occurred in
I8 20052 |
19 vA. Yes, sir.
20 Q. Now, between 2005 and when you moved down here,
21  there was SOmé time iaésé} right? 'Somé time went by; -
22 correct? |
23 A, Yes, sir.
24

Q. How much time, do you know?

A. 2005 to 2006.
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0. All right. About a year?

A. Yes;‘sir.'

Q. And.in that yéar did you -- you and your mom'étill
see Joey?

A. No. She had mpved'down-here and I was living with
my grandma.

Q. Okay. Now, your grandma, that’s your mother’s

mother; is that correct?

A. Yes, sir.
Q. So you were in Virginia for, what, almost a year?
A. Yes, sir.

Q. And your mother was down here with Joey, as far as

you know; right?

Af Yes, siri

Q. Okay. And you lived with your grandhother; right?
A. Yes, sir.

Q. ' And then -- so nothing -- according to you,
nothing happened fo# that yéar? | |

A. Yes, sir.

Q. Did you ever come and see yodﬁ mother in South

Carolina during that time period?

a, No, sir. She came up to visiting me and my
grandma.

3 .
Q. Okay. Well, when she came to visit you and your

grandma, was Joey with her?
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1 A. No, sir.
2. Q. Okay. So she came by herself to see you and your
3 grandma? . |
4 A, Yes, sir.
5 ’Q.5 Before ydur mother ever started'seéing Joey, vyou
6 and your.méther lived with your grandmother: correct?
7 A.. Yes, sir,
8 Q. You ﬁad a:close‘relationship with your grandma?
9 A. Yes; sir.
10 Q. You love\her?
11 A. Yes.
12 Q. | Okay.. fou trusted her?
13 &A. Yes,. sir.
14 Q. You‘couid cpnfidevin'her?
15 A. Yes,  sir.
16 Q. You coultheil hér things you couldn’t tell
17 anybody else; couldn’; you?
18 A. :Yés, sir.
19 Q. Okay. And your mama, before Jdey came into your
20 1life, did she work?
21 A. Yes,'sir.'.
22 Q And did she wofk pretty ld;g houré?
23 A. Yes, sir. .
24 0 When she wasn't working, Was vshe with you?
25 A | '

'No. Some days I would stay with my mom, but most
) ) _

153
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of the time I just stayed with my grandma.

Q. . Okéy. But when your mom wasn’t wo:kihg, was she
home with you and your grahdma?.

. Yes, sir. |

Okay.l'And she gave you time; didn’t she?

Yes, sir. |

Y"all did things together?

Sometimes.

0 ¥ O = o B

All right. Well, once Joey came along that

changed; didn’'t it?

A,  Yes, sir.:

Q. She didn’'t have as much time for you; did she?

A. No, sir.

Q. And about -- well, let me back up a little bit |
here. So in 2005; the first time you came down, do you
remember whether'yéu were étill;in school or not in

¢

school at that time?

A. I do not remeﬁber.

Q. Pardon mef

A. I.den’t remeﬁber;

0. Don’t remember. Okay;"pr abéut the second time,

do you remember?

"B, I think we were -- I think I was in school, but -

I’'m not sure.
i

Q. Okay. And_the,third time, I believe, right? Were

)
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1 you in school or was it summer? o

2 A. Yes, sir.

3 Q. Okay. Now you -- if I understand correctly, you

4 said you were in the Comfort Inn three times?

5 A. Yes, sir.

6 0O. All right. 'Wheﬁ'did your gréndmother die?

7 A, In 2008.

8. Q. Do you remember what month?

9 A. June.6th,

10 0. Qkay. Now, at that point in time, were you Iiving
11 in South Carolina or were you still in Virginia?

12 A. I was living in South Carolina.

13 Q. Okay. How long had youvbeen in South‘Carolina?

14 A.‘ About two years,

15 Q. Weil, when you came from Virginia -- well, the

16 first time you said you met in Spartanburg, if 1

17 understand you correctly; correct?

18 A. Yes, sir.

19 Q. And did you stay in a motel in‘Spartanburg at that
20 time?

21 A. - NO, sir.

22 0. Ckay. What did -- but you met at a motel?

23 A, Yes, sir.

29 Q. What motel?

25

A. The Spartanburg Marriott.
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1 Q. Okay. And whaﬁ day would you -- what day of the
2  week wouid you come dan on, if you remember?

} A. If mom éot.off work early or if I got hoﬁe from
4 school early enough, we would go down Friday, but we -
5  usually wentldown on Saturday.

6 Q. All ridht. S0 you wWcould be down here Saturday,

7 and ---
8 A, Part of Sdnday.
9 Q. -- part of Sunday. When you came down was anybody

10 other than you and your mom that ever came with you?

11 A. ., No, sir.

12 Q. How long did it take to drive from where you lived
13 in Virginia to Easley?

14 A. About six hours.

15 0. One way?

16 A, Yes, sir.

17 Q. And only you and your mom in the car during that
18 six hours?

19 A. Yes, sir.

20 0. Now, so you would get here -- well, the first time

21 you say you came down, do you remember 1f that was on a

3

22 Friday or a Saturday?

23 A, I don’t remember that.

e

24 Q. Pardon me?

25 A. I don’t remember that.
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Q. Okay. Well, do you remember how many nights you
stayed?
A. Cne.
Q. Okay. So what time would you getjhere? Well,
let’s go to the flrst time. What time did you get
here?
A. It ‘was in mid-afternoon, so between twelve and

\
five maybe.

Q. Twelve o’clock noon and five ofclock in the

evening or twelve midnight and five in the morning?
t

A. Noon. In the afternoon.

. Q. Pid you ever do anything other than stay at the
motel? a

A. We went sﬁopping ana went out to eat a few times.
Q. Okay; Well, a few times. Now, you said you were

at the Comfort Inn three times; right?

A. Yes, sir.

Q. Did you go shopping every time?

A. Not every time, but sometimes.

Q. Did you ever_doxanything other: than go shopping? |
A,

(

We went out to eat.

MR. RICHARDSON: Your Honor, if it pleases

the court, it’s my uhderstanding we’re in the middle of

a 404 (b} hearing, which it seems to me the issue is
1

limited to that. It appears that Mr. DedJong =---

157
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THE COURT: Let me just ask, do you‘have a
road you’re going on ~--

MR. DEJONG: 1 do, Your Honor.

THE COURT: ~- as far as these guestions that
relate to shopping? You’‘re going to tie that in for
me, sir?

MR. DEJONG: Well, I think the point of this
is, Your Honor, that I have a rigﬁt to test her
credibility.in a 404 (b hearing because you have to
find beyond clear and convincing evidence. It puts me
in the posture of trying the cése.

THE COURT: I’%l_give ycu some leeway.

Q. So when you went.shopping, 6: whatever other
things you did, was that before or after you say your !

mother and Joey had sex?

A. It was usually before.

Q. éardon me? -
A. Before.

Q. Before., So that‘wduld have been in the afternoon.

or the evening hours; right?

A. Yes, sir.
Q. And you were your pajamas- in the afternoon?
A. No, we would go shOpping and then I would come-

back to the hotel room and I would put on my pajamas.

Q. All right. "Well, you say you were watching
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television. What were you watching on television?

- A, I don’t remember.

Q. Okay.  All right. And eve:ybody would be in the
room, you, your mom and Joey, and they would just start
having sex?

A. .Yes, sir.

Q. I see. All right. And do you say that Joey ever
had sex with you in that motel room? |

A. No, sir.

Q. Okay. And every time you say you were in the

matel room, yourlmother was present?
. /

A. Yes, sir.

Q. And Joey was present?

A. Yes, sir,

Q. Okay. Then sometime in..'06 you-moved to South )
Carolina? - i y
A. . Ye;,’sir.

Q. And was that before your grandmother died?

A. Yes, sir. | '

Q. Okay. Did you have any family members here in

South Carglina?_

A. Only my aunt in Rock Hill.

Q. Okay. So in fhis area, you didn’t have any family
members?

A. No, sir.
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1 Q. Okay. After you moved down here, did you go to --

2 back to Virginia?

3 A. Not until later on, 'like after we’d been here a

4 while. '

5 Q. And do you remember when Qou back to Virginia?
6 A, No, sir.

7 Q. How many”t;mes did you go back to Virginia?

8 A, Whenever we had the money and the time.

9 0. Okay. So you don’t recall how many times?

10 A. No, sir.

11 Q. After Qou moved down here and went -back to

12 virginia, who went back to Virginia when you did go?
13 A. Sometimes it would be me and my mom, and then
14 every once in a while, Joey would go with us.

15 Q. Do you remember how many times Joey went up there

16 with you?

17 A. Two or three.

18 0. Pardon me?

19 A, Two or three,

Zd Q. Okay. And.do you know over what aﬁount of time

21  that two 'or there was?

22 A. No, sir.

23 Q. - Okay. Now, did Joey ever spend the night at the
24 Comfort Inn? |

25 A. No, sir.
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1 Q. And you say when you came here in ‘06 or ‘07, do
2  you remember which year it was?
3 A.. It was ‘06 because I was starting the '06-~07
4 school year}L'
5 Q. 'Okay. Where did you go to school, by the way?
6 A. Where?
7 Q. Here.
8 A. In i
9 Q. Okay. All right. And how long did you go to
10 school there?
11 A, My fifth and sixth grade year.'
12 Q. Pardon me?.
13 A, My fifth and sixth grade year.
14 Q. Okay. That was two years?
1S A Yes, sir,
16 Q. Okay. And then you say‘at some point after you
17 moved down here that Joey wasvtouching you on your
18 boobs and your butt; right?
19 A, Between my legs.
200 Q. Between your legs. I see. Okay. Now, if I
21  understood yocu when you initially was answering Mr.
22 Richardson’s gquestion, you said that would happen when
23 you were cooking or doing the laundry; correct?
24 A. When mom was cooking and doing the laundry.
25

Q. Oh, when mom. was cooking and doing the laundry.

161
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Well, how big of a house was it that you lived in?

A. It was two bedrboms, but it was long.

Q. Okay. And where was yocur bedroom in relationship
to the kitchén, how far away?

A. On the other side of the house.

Q. Okay. And the other -- well, how many bedrooms

were there?

A. Two.

Q. You had your own bedroom?

A, Yes, sir.

Q. Did you have a TV in your bedroom?

A. Yes, sir.

Q. And where was the other bedrocom?

A. It was,rlike you had to go through this little

walk-way kind of thing, and you had to go through the

den and it was off the den.

Q. Okay. How far was that from the kitchen?-
A. There was the dining room in between.
Q. Okay. So you have the kitchen, the laundry room

and then the other bedroom. And that would be the
bedroom that wasn’t yours; right?

a. Yes.

Q. So the bedroom that wasn’t yours was right next to
the laundry room; right?

4, No. Like if this was the whole house, this would
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be like the kitchen and a laundry room, and then this
would be like the dining room. And this would be the
den and the bedroom would be right there. And then you
had to go around like this, and ﬁhen my rocom waé off of
the living room in the front of the house.

Q. 50 your room was further away from the kitchen and
the laundry room than Joey and your Mom’s bedroom;
correct? |

A. Yes, sir.

Q. Do you remember when that was time-wise? Months,

days,~——?

A. When what was?

Q. When you say this started?

. A, Which part?

Q. The touching of the boobs and the butt?
A. When I moved down there.
Q. Okay. And when do you say you reported that to
your mother?
A. Tt was after we had had sex.
Q. Okéy. As T understand it, when you reported it to
your mother, you reported the touching of the boobs and
the butt, to you use yéur‘words; right?

)
A. Yes, sir.

Q. And when you say you reported this, was there

anything else going on between you and your mother at

163
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that point in time?

A. No, sir.
Q. No controversy over a friend or a boyfriend?
A. No, sir.

Q. All right. All right. .Going back to.the Comfort
Inn a little bit. So it’s yéur -- what you’re telling
us is-that your mom would be in the room while Joey was
doing these things to you?
A. Yes, sir.
Q. And there were times, as I understand it, on one
or more occasion, that She was under the covers with
you and Joey while he was doing this?
A. Yes, sir.
MR. DEJONG:V One moment, please, Yoﬁr Honor.
THE COURT: Yes, sir.
MR. DEJONG: The witness is with your, Mr.
Robinson. |
MR. ROBINSON: Thank you. Please the Court?
THE COURT: Yes, sir.

CROSS EXAMINATION

BY MR. ROBINSON:

Q. Good morning. How are you?
A. Good.
Q. Complainant. let me ask you something. I’m Scott

Robinson. I represent your mom and so forth. Let me



165

State OfSDH.!h Cuarolina -vs- Joseph P. Sanders, IV (2010-GS-39-1115and 11 16) : 165
State of South Carolina -vs- Anita Gearhart (2009-GS-39-355)
404(b} Hearing '

] .

2

10
11
12

13

14

15
16
17
18
19
20
21
22
23
24

25

ask you, I want to just kind of follow up on what Mr.

DeJong’s questions. When these things'were'happening »

with Joey, Mr.. Sanders, and so forth, your mother you

said -- I think you testified that she was in the

bathroom at one point taking a shower; is that right?

\A. Yes..
Q. That’s what she did, took a shower?
A Yes.

) . Y , :
Q. And then she was the house, at this house that

Joey had, that she was either in the back, in the
laundry or something like that; correct?

A, Yes, ;ir.

Q. You’re not saying that she ever tobk part in

!

anything or ---

A. No, sir.
0. --- or anything like that; right? 1In fact, I
think -- and let me make sure of what you’re saying.

As far as at the motel -- I think it was the Comfort
Inn; right, in Easley?' |

A. Yes, sir. |

Q. You’re not saying she knew anything about that at
the time; right?

A. Dé what?

Q. When these things héppened'with Joey at the

Comfort Inn, where she would -- where he was doing
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these things allegedly to you, she didn’t know about
this at the time; did she? |
A. No, sir.
Q. In terms of when he was at the house with you, at
this house that you were in with Joey, he would do
these things when she was either in the bathroom or the
laundry room or cooking:; is that4ri§ht?
A. Yes, sir.
Q. Okay. Thank you very much.

MR. RICHARDSON: No redirect.

MR. DEJONG: Nothing further.

THE COURT: Thank you. You may step down,
ma'aﬁ.; |

MR. RICHAR.DSON: Your Honor, the State -- in
regards to the 404(b), that will be all the witnesses
the State’s calling.

THE COURT: All right. Mr. DeJong, Mr.
Robinson wants to addreés me on this issue. I guess it
applied more than your client, but I’1l Ee-glad to hear
from you as to why I should not allow the evidence in
under 4C4(b}.

MR. DEJONG: Your Honor, number ohe, I think
under the rules you have to find that the probative

value of the prior bad acts, if you will, under rule

404 (b), that the probative value outweighs any
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prejudicial effect to Mr. Sanders. I submit to you,

Your Honor, that these -- what the State shows as =--

would attempt to show as prior bad acts has nothing to
do with the alleged act that we're here trying today.

The alleged act as I understand that we are trying

‘today is the sexual intercourse that this young lady

~

\

says occurred sometime -- again, we are not sPre. But
acCording té the indictment, sometime between Januéry
the lst of 2008 and June the 1lst of 2008.

So i submit, Your Honor, that the State is trying
to use}this as nothing more that character evidénce,
propensity to commit a crime. And certainly it is
highly, highly prejudicial to Mr. Sanders., So under
the first test, Your Honor, I would submit that the
pfejudicial effect far outweighs any probative value
whatsoever as to what we’re trying under these
indictments today.

Secondly, Your Honor, you have to deterﬁine
whether{or not, bydclear and convincing evidence --
that you are convinced by clear and convincing evidehce
that these incidents occurred. And when I say these
incidents, I’'m speaking of the incidents that allegedly
occurred at Comfort Inn in 2005; h
‘Lf you will -- you have obviously heard the youné

person’s testimony, Your Honor, some of which I would
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submit to the Court, with all due respect, would
absolutely stretch the credibility of any human being,
much less those of us who are in thié courtroom.

The third prong, Your Honor,,is'this, and that is
under State versus Wallace. I believe that is the most
recent case with regard to 404(b). But before I get -
into that, looking at the rule 404(b), that is a matter
where the State can, under that rule, use prior bad
acts because even that rule 404 (b} acknowledges that
that is character evidence. They can only use that
characfer evidénce to/show, I believe it’'s motive;
intent, lack of mistake. There’s a couple more in
there. And;thenAtHe big one, the kind of catch-all
that we always hear about in these cases is the common
scheme or plan.

Now, when you get down to the motive,  intent,
identity and all of that, I don’”t think there’s any
quesﬁion about that. I don’t think thé State has to
bring in 404(b} to try to show who Joey Sanders was,
who Anita Gearhart is, because obviously tﬁat’s her
mother. She knew Joey. I don’t think there’s any
allegations of, ét this point in time, of mistake or
lack of»intent; We don't aémit that the‘acts occurred,
but certainly there is no issue thére. | . )

So now, Your Honor, we get into basically, as I
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1 understand it, the common scheme and plan. I am
2) mystified, quite candidly, as I read the cases on
3 404(b), which springs out of State versus Lyle. .I am
4 verylmystified és to how the Court of Appeals and the
5 South Carolina Sﬁpreme'Coprt has»arrived at some of the
6 decisions they have made with cbmmon scheme or plan.
7 And cobviously, they have made those decisions. I mean
8 no disrespect fo the Justices of either court. But
9 it’s difficult to understand.
10 And if we go back and look at Lyle, You% Honor, |
Il those were -- that was a forgery case in which the
12 Defendant Lyles had forged checks, some checks in one
13 city at more than one bank. I forget if that -- I
14 believé that was in Aiken. And then he went\to another
15 bank in Georgia. Well, the common scheme or plan that
16 =-- unde? Lyle.that was allowed was, as I recall it,
17  there were certain checks that were*fofged on the same
I8 day at different banks. And, again, I believe that was
19 in Aiken, Your Honor. And the Court disallowed what
20 happened in Georgla, as memory serves me.
21 Now, we have come -- as the Court has interpreted
22 common- scheme and plan, that just about anything comes
23  in under common scheme or plan. What we have here, and
24 coming back a little bit to Wallace now, 1s what the
25

court finally said in Wallace is that the court must

169
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1 1look at the similarities and dissimilarities' of the

2 allegations of the alleged prior bad acts.

3 'In/this case, Your Honor, I would submit what the
4 State has presented, there are more dissimilarities :
5 than thereAare similarities. Now, if you want to say,
6 well,ua sexual battery occurred. ﬁell, then I dbn’t

7 think you would ever be looking at similarities or

8 dissimilarities, because obviously for a common scheme
8 or plan, §ou’:e going to havé somebody alleging a

10 sexual battery. \

11 But what you have here, and going'back to Lyle a
12 little bit, we have .allegations that supposedly took
13 place in 2005. Then there is a time lapse Bf some

14 period of time, we are not sure how much, but some

15 period of time between ‘05 and scmewhere in ‘06 that
16 the alleged intercourse took place.

17 "Now, I think that’s where you get into the

18 similarities and the dissimilarities. And I would

19 contend there are more dissimilarities than there are
20 Similarities. And every allegation, with the exceptioh
21 -- and, again, I think when you’re looking at the

22 dissimilarities and the similarities, you have to look
23 at what we’ré trying, and the alleged prior bad acts.
24 Iﬂ the alleged prior bad acts in this case, that

25 being the Comfort Inn, and as I understood the
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Solicitor before we started this hearing, that Ehat was
basically the prior bad acts they were talking about,
every one ‘of those alleged bad acts happened in a motel
room, not in a house. 'The'allegations we are trying in
thi; casé happened‘in a home. The allegations in the
motel room, in every one of thosé allegations the
statement is made that the mother was present, under
the covers, having sexual inéercourse‘with my client,
Mr. Sanders, in all of those cases. i

Now, there are some allegations, I guess, that
mother may have been home, but certainiy not with
regard to this sexual intercourse was mother home.
There was no testimonyvthat mother was home. Iﬁdeed,
guite the opposite. I think the testimony was, for
purposes of this hea;ing; that the mothef was gone and
that my client had come -- excuse me. IThe witness had:
come home from schocl, my client had come home early,
and the -- then there was the sexual intercourse. .

So I cannot see, Your Honor, how there are any
similarity othér than éllegations of ézsexual batter.
In deed, if you looked at the similarities and the
dissimilarities, all of the allegations in the ‘05 in
the motel room was digital penetration. There was
never aﬁy, any allegations of any type of penile

penetration of the alleged victim in this case in the
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hotel.

So, again, unless you lump ﬁhem all together, Your
Honor, saying, well, sexﬁal battery occurred, then,
yes, there is a similarity, if you’re convinced by
clear and convincing'evidence that.it occurred. But if
you start looking at those differences, and I think
that’s what the Court said in ﬁallace, that you had to
look a.those dissimilarities and the simiiarities, ahd
I think the Court in Wallace said that if the
similarities are greater than the dissimilarities, tﬁen
it is admiésible. Well, by logic if the
dissimilarities are greatef than the similarities, then
it is not admissible as prior bad act or coming down a
little further on that, as common scheme or plan. It
is just not admissible.

In Wallace they do,sét out some elements. They do
not éayfthat is the -- there’s no bright line as to
what the similarities in the crime cﬁarged. ‘The
relationship between the victims Qhen the abuse
occurred, I am now reéd from wallace. And that, Madam
Court Reporter, is 384 SC 428, 683 SE2d at 575. And
that is for Your Honor’s benefit as well. I'm sure you
have it. They talk about the relationship. Well, in
this situation, obviously the relationship hasn’t i

changed. So I'm not sure that you could even look at
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that as being a similarity. And Wallgce dealt very
candidly with where there were alleged victims, more
than one alleged victim. And in this .case, I believe,
Wallace, they allowed a sister to testify as to prior
bad acts. The relationship between the victims and the
perpetrator, again, that’s reading from Wallace. And
this is what I find fascinating, the location where Fhe
abusé occurred, the use of coercion or threats. 1In
neither case did 1 Hear~that there was use of coercion
or threats. But I think, again, by logic the witness
testifies that her mofher was actually present in a
motel room when those things -- when those allegations
occurred. The manner of the occﬁrrence for the
example, the type of the sexual battery. And I think
that goes to the very heart of the argument I am making
to Your Honor, that we have two totally different types
of sexual battery that is alleged in this case as far
as what happened in Comfort Inn in ‘05, and what. -
happened in the home 6n Liberty Drive.

I, theréfore, respectfully submit,.Your Honor,
that the dissimilarities outweigh any similarities in
this case and, as a result, Your Honor should not allow

the State to bring in what they consider prior bad acts

for a common scheme or plan in the presence of the

jury.
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Thank you, Your Honor. I defer to you, Mr.
Robinson,

MR. ROBINSON: May it please the Court?

THE CQURT: Yes, sir, Mr. Robinson.

MR. ROBINSON: Your Honor, obvigusly, I‘
represent a different Defenaant, a co~defendant in this
matter. I.believe that the State has not established,
in my case, in Ms. Gearhart’s case, any reason why or
why thisvinformation would come in, as far as to Ms.
Gearhart. Not Mr; Sanders, Ms. Gearhart. Because we
believe that the -- obviously the dissimilarities far
outweigh the similarities in this case.. And, also as
well, that the prejudicial value far outweighs any
p;pbatiye value.

Because in this case -- the only similarities were
that the mother was either -- as to the house in
Easley, that she was cooking or in the kitchen, doing
laundry. And when she was at the Comfort Inn she was
either in the -~ either out or in the bathroom taking a
shower. That’s the only similarities ﬁhat we see. The
child has testified that her mother was either in the |
shower or she was doingAlaundry or she was at work.

She worked until six thirty. Mr. Sanders would be home
prior to that. That’s the only, that’s the only

testimony that came out from this particular witness.
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S0 as to Ms. Gearhatt, we don’t believe that any
of:the testimony as to Ms. Gearhart from this
particular witness, from the daughter, should be

N

admissible in this case. And if the court sees fit, we

‘would ask that the witness not be permitted to testify

regardihg anything regarding her mother because it's
just a different situation, because it doesn’t sdund
really relevant toc Mr. Sandérs in this case and to her
case. Thank you. \

THE CQURT: Mr. Richaxrdson, I’1ll be glad to
hear from you, sir; |

MR, RICHARDSONE. Thank you, Your Honor,
please the Court. Your Honor, first just start
regarding Wallace. 1I'm going to refer to another case
that’s actuallylhewer than Wallace. Wallace dealt with
two separate victims. Those two victims testified to
actually different types of acts that took place
against them by the perpetrator. So we had two
separate victims and the acts are not very similar in
tﬁat case, yet that Court upheld that prior bad act.-
However, what I am focusing on, Your Honor, is we have
one victim. And in the State v. (Clasby, which was
actually a case decided here in Pickens County or heard
here- in Pickens County, and ultimately, I‘believe that

was decided in August 2009. In that particular case it



176

State of South Carclino -vs- Joseph P. Sanders, IV (2010-GS-39-1115 and 1116) - 176
State of South Caroling -vs- Anita Gearhart (2005-GS-39-353)
404(b) Hearing

1 had ---

2 THE COURT: That’s when Wallace was decided,

3 too.

4 MR. RICHARDSbN: Wallace also.

5 THE COURT: Same Day. August.

6 MR. RICHARDSON: - Was it August, also?

7 - THE COURT: Both of them came out at the same

8§ day.

9 MR. RICHARDSON: OCkay. Well, I stand

10 corrected.

1t THE COURT: All right.

12 MR. RICHARDSON: 1It’s thevsame exact time.

13 Which may go the point even more so. You have two

14 cases which are somewhat distinguishable. Now, I

15 believe under Wallace that we still have common scheme
16 or plan in this particular case. But I also do, more
17 so even with Clasby; in Clasby, the victim in that case
18 -- the Defendant was actually the mother of the victim.
19 And in that case the victim would come on - she didn’t
20 have custody, but would come on visitations. And

21 ultimately what the mother did was rub and toucﬁ and as
22 the case states that happened at three separate

23 locations. One being her father’s house, one being the
24 mother’s -- the defendant mother’s father’s house and I
25 Dbelieve another one may have been her in*law‘s house.



State of South Carolina -vs- Joseph P. Sanders, 1V (2010-GS-39-1115 and 1116) , 177
State of South Carolina -vs- Anita Gearhart (2009-GS-39-355)
404(b) Rearing

l
2

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

And, in fdct, that rﬁbbing and touching took place in a
bathtub at one point in time, and then on the floor at
one point in time.

~But I think the essence of that case, Your Hohor,
is that those_cuiminated, those acts culminated

ultimately into a digital penetration, and that’s

exactly what we have here. And I will also say in that

case there’s also an extended period of Fime, and the
Court states that in there, that they.recognize there’s
an extended -- it was after an extended absence. S50
there was touching, there was an extended absence and
then there was touching again. And the Court in
fllowing those prior bad acts in stated that tﬁere was
a culmination of thesg events, which ultiﬁately led to
the final act, in this particular case -- in that

particular case, it was digital penetration. In this

particular case, the final act being penal penetration.

You can always find dissimilarities, small amounts
of -dissimilarities. . I don’t think that’s what the
Court’s tryiﬁg to ascertain. Aﬁd they’re trying
ascertain, is this a scheme andeas this scheme
ultimately to the culmiﬁation of the final act. The
mother was present in the hotel room. And the only
dissimilarity I see in that fact is that we have a

hotel, and then in the house, also.‘ But there were

177
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| several acts in the hotel room, several acts in the

2 house and ultimately the final act in the house, of

3 which took place in the bed. Just lige it did in the
4 hotel rocm. |

5 So the scheme being is that there was a

6 culmination and a touching. And ultimately when mom’s
7 gone, when mom’s out of the house, when mom’s working,
then it gets much-worse. Not to say that that’s not

9 bad anyway, but then it gets much worse to the final

10 act.
1 So, Your Honor, I disagree. I believe that these
12 -~ the acts are similar, that the actors are similar

13’ and that we have to look at it as the scheme ultimate
14 culminating i;to that'final event. And that’s what the
15 Court did in Clasby. Your Honor, that’s all I have.

16 - THE COURT: ALl right. Thank you, sir.

17 . MR. DEJONG: Your Honor, may 1 inquire -- can
18 you give me the case name 'and the cite on that case

19 vyou're referring to?

20 THE COURT: -Yes, sir. It'S State v. Clasby,i
21 C-l-a-s-b-y. It’s reborted in 385 S.C. 148.

22 MR. DEJONG: I thought that was the case hé
23 was citing. I'm rather fémiliar with that case.

24 - THE COURT: Excuse me. 385, 148.

25 MR. DEJONG: I’'m sorry. I didn’t mean to

\
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interrupt, Your Honor. I'm rather familiar with that
/ N

case. 1 tried it. I believe the ~- I could be wrong,

but is that a Court of Appeals Opinion or is that a
South Careclina Supreme ---

THE COURT: That’s the Suéreme Court.

MR. DEJONG: So both the Supreme --- .

. THE CQURT: JusticeABeatty issued that
opinion. Justice Bﬁrnett issued tﬁe Wallace opinion.

MR. DEJONG: And when we get into 404(b),-if
you étart looking back at tﬁe history of 404(b) and
prior bad acts, I mean no disrespect to fbur Honor, but’
if you can reconcile all-of those cases, I would be
more than happy to give Your Honor a wéek to reconcile
ali the cases that‘have'been heard on 404 (b).

But I still believe, Your Honor, that under

Wallace there has to bé a showing of similarity. And,

"again, I think you have to gouback to the very seminal

case when we start looking at 404(b), and that is look
at Lyle. And I can’t ~r'Clasby, I can’t reconcile
under Lyle.

I don’t think, and I mean no disrespect to the
Supreme Coﬁ;t, but I don’t think that’s reconcilable
under Lyle, under what they said under Lyle. And I -

think that’s where we’re coming. I don't agree with
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Wallace, but that’s not for me to agree or‘disagree /
with. But I think that still under Wallace requires a
similarity -- an analysis by the Court of fhe
similarities and dissimilarities.

THE CQURT: Well, sometimes it is difficﬁlt

to understand the analysis. As I say, I think I'm not

misreading these.( Both cases were decided August the

" 17th, 2009. Acting Justice Vernon issuéd the Wallace

opinion, in which Justice Beatty concurred in the
result only. Justice Pleicones dissenting. And
Justice Beatty wroté the opinion in Clasby, in which
justice Pleicones concurred in the opinion, a unanimous
opinion there,‘both in the Supreme Court.

I've read both cases and --'plus thé other cases
that are predecessors of the Wallace and Clasby
analysis. - And I think the that the courts are unified
in stating that the analysis that the trial judge must
make is, first of all, 1is beginning with Rule 401; 1is
it relevant? Certainly, the evidence woﬁld be relevant
to the particular charge thét we have before us_today.

Afier looking at 401, then we go to 404(b) and as
Mr. DeJong correctly pointé but the similarities and
the dissimilarities must be analyzed. While certainly
there was a time lapse, ;éu bring up the

4

dissimilarities. I tried to make notes. I hope I

\,



181

State of South Carolina -vs- Joseph P. Sanders, 1V (2G10-GS-3%-1145 ond 1116) \ 181
State of South Carolina -vs- Anita Gearhart (2009-GS-39-355) '
404(b) Hearing :

1

2

10
11
12
13
1
15
16
17
8
19
20
21
2
23
24
25

didn’t miss any of those, Mr. DeJong, but there was a
time lapse. We’re dealing with 2005, 2006, 2008. That
was certainly present in the other cases.

I'think Wallace -~ Mr. Richardson hit the nail on
the head with those two; I think Wallace dealt with
the pricr bad acts of a diﬁferent victim, andvthét
gives us good guidance ih'those cases where that comes
up. Clasby was only the same victim rather than the
other which you need, at least, and I’ll try to give my
analysis not'oniy for the benefit of the lawyers here,
but for the Appellate Court if it were to get there. I
think the five factors that they say 1s not a complete
list; I think by and large those do overlap some. The
Court was looking at the dual victims.in this case,
talkinq about.the comparison of the coercion or threats
and so forth or whether there was ---really that céuld
be the same for one fictim, I guess.

But I think certainly factors they mention about
the age and the relationship and a new romance going on
with a -- during that time period that did culminate
into the living_arréngements that they made. As I ,
heard the testimony( eaqh time tﬁat this happened the
-- while ﬁhe proximity of the mother might have been in
the bathroom or in the further end of the house or even

away, I think that that would not be a significant
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dissimilarity in my judgment. And like in Clasby, 1
think’the escalation is an important factor to consider
here as well;

Based upon the cases and the language iq.the
cases, I find that the similarities do outweigh the
dissimilarities, that it did create an ongoing pattern,
starting with the rubbing and ultimately, according to
the testimony -~ again, and I must judge that by clear
and convincing evidence, and‘I think that it does
properly establish a common scheme and plan, the intent
of what was going oﬁ, that under 404 {b) that they would
bé admissible under -that rule for being allowed inté
evidence under all the factors set forth that I've
analyzed. Location, the age, the activity that was
taking place and the escalation thereof.  The family,
although not married, the family environment that waéﬁ
present in the motel and in the home.

Even finding under 404fb) that -- by cleaé and
convincing evidence that there is sufficient similarity
to connect the two, I obviously must evaluate rule 403,
that you stépped on Lr address first, Mr. Dedong.
That’s obviously an important rule to of the
prejgdicial effect of allowing such testimony in.

Obviously, it’s prejudicial to the defendants to allow

this in. Even Wallace said the connection wasn’t —-- it
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1 might have been overstated on the analysis. ButVI

2 think under 403 that the -- yeighiné 403 és‘I must, I

3 find that the pgobativé value of the evidence failing

4 within 404 (b) exceptions substantiaily outweighs the

S danger of'any‘unfair prejudice to the defendants, and I

6 will allow the evidence in.’ And, obviously, your

7 objections to tha£.is noted for both defendants. .

8 MR. DEJONG: Your Honor, I rise hdt to argue

9 with Your Honor‘s ruling ---

10 THE COURT: Yes, sir.

11 MR. DEJONG: -- but a point of clarification
12 on the record. This is a 404(b) hearing, not a motion
13 in limine.- Jﬁst_sé I am cleaf I guess I'm askiﬁg for
14 some guidance from the Court. Hopefully, we’ll never -
fS have to appeal this case,»but i think since it?’s a

16 404(b}, at the time of the of the introduction of the
17 evidenée, I do not have to cbject to préserve my

18 “exception on the record, f0ur Honor.

19 THE COURT: fou can dé whatever you feel you
20 need tbrdo. I'm a trial judge. If you want it noted
21 for the record, you do‘whichever way'you want to at

22 that stage.

23 MR. DEJONG: Well, then an ounce of

24 prevention‘being worth ten pounds of cure, I will

725 certainly haQe to object again. - o~
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THE COURT: All right, sir. iAnd that
objection then will run throughout the‘testimony.

MR. DEJONG: Yes, sir. I will only
anticipate objecting once. ’

THE COURT: Yes, sir.

MR. DEJONG: Now, that woula cover -=- SO
we’re clear and I don’t have to‘appear more litiglous

. \
than I norPally do =--

THE COURT: For me, that will cover it.

MR; DEJONG: It’s going to cover evérything
from Comfort Inn to whatever héppened up until Your
Honor, I believe, portrays as.culmination;

THE COURT: VYes, sir. That will cover it for
my purpose?. Yes,‘sir.

.MR. DEJONG: Very‘good. Thank you.

THE COURT: All right. The Defense objects
to sequestration, did I understand that for both sides.

MR. DEJONG: We did, Your Honor.

THE COURf: Okéy.

MR. ROBINSON: Your Honor.

THE COURT: Yes, sir,

MR. ROBINSON: If I can go -back to the ---

THE CCGRT; Yes;‘sir.'

MR. ROBINSON: I want to make sure. 5o, what

you‘re -- I understand as, to Mr. Sanders. I understand
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that as far as similarities outweighipg the
dissimilarities. Are you also ruling that the evidence
is -- all the information regarding her being in the
béthrooﬁ or her being in the kitchen is all going to
come 1in, too?

THE COURT: I‘m thinking the similarity is
there. Again, she’s in the bathroom at the motel.
Sﬁe's in the kitchen, or either she’s away. That was a
dissimilarity, if the evidence is that she was away on
the ultimate offense that we're here for today. But I
think that the fact that she was, most of the time, in
the locale, she was either in the home, sometimes, I
think it was testified to she might have still been at
work. But I think that it’s applicable to your client
as well. |

MR. RCBINSON: The only objection T have to
that, Your Honor, is because she is being charged with
one count in April 15 of 2008 where, as far as his
brushing up against her, whatever it was, and she said
something to him. What I'm concerned about is, as I
made that severance motion a long time ago and s0
forth, the problem that I’'m having is that the
omissions that she made back-at that time period, being
in the bathroom or being in the house, that’s going to

-- when you put the two of them together, S5anders and
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Ms. Gearhart together, the jury is going to believe
thét if she was there in the hotel in the bathroom
taking a shower while this was going on, he knew she
was in the kitchen wherever it was when he did this,
allegedly did this at the house( they’re going to start
thinking, well, wait a second then, she must have known
about this. I think the prejudices far outweigh any

sort of ---

THE COURT: 1I believe you’ll he able to,
based upon the quesﬁions you asked of the witness
earlier, that you’ll he able to establish that --
you’ 1l have clarity of that. 1 think the witness
earlier teétified that she didn’'t ever tell her mother,
and that --- '

MR. ROBINSON: That’s my biggest concern. As
i say, I was COhcerned about ---

THE COURT: I’1l certainly'allow you strong
leeway in your examination of the.witness.

Yes, sir.

MR. DEJONG: I’'m through with that, Your
Honor. Yesterday, I raised two issues by way of
motion. One was the allegation -- excuse me -- as to
the sufficiency of the indictment, as to being put on
notice, what acfs we are actually defending here. I

don’t want to miss a window of opportunity. I don’‘t’ -
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1  know if Your Honor is ready to rule on that at this
2 point in time or not. However, I want»to bring that
/ .
3 ﬁp.
4 The other motion I raised that was somewhat
5 deferred, and that wés a moticn 1in limine as fo certain
6 allegations méde that have been furnished to me in
'7 discovery. about certain physical acts of violeﬁce, for
8_ want of a better term, according to the alleged victim,
9 directed at the mother and the alleged victim by my
10 client, Mr. Sanders. You’ve now heard the basic
il testimony of the alleged victim. I renew that motion,
12 Your Honor. There aie certainly no allegations of
13 coerxcion, physical force or threats or anything else.
14 And i would submit that the witness not be allowed to
15 testify to that. I think that is purely character
16 witness - character testimony at this point in time,
17 Your Honor.
8 THE COURT: Mr. Richardson?
19 MR. RICHARDSON: Your Honor, I didn’t address
20 that because it was .a 404 (b) hearing. |
21 THE COURT:‘ I realize. But is there going to
22 be any élaim of force or.coercion?
23 MR. RICHARRDSON: There’s goiné to be -- I
24 Dbelieve the witness will testify that there was no
25 force or coercion towards her, but that she was scared
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of him, and that would be a reason why she would be
scared of him.

THE COURT: As far as reporting?

MR. RICHARDSON: Yes. I'm not éure exactly
how she’ll testify to that, Your Honor.

THE COURT: All right. You make your
objections at the time, and we’ll see where we need to
go on that, Mr. beJong. BAs far as the indictment, are
you aware now the -- I think yesterday yéu were talking
about whether it was 2005, 2006, '2008. } understand
from what her testimony was that it was oniy one
incident inﬂ2008 that she testified as to what the
indictment is. Or is it different? Is there one in
particular -- what are you ---

MR. RICHARDSON:‘ Her testimony is that the
penal penetration happened in the beginning of 2008.

THE COURT: And the other charge of lewd acts
were in that time frame as well, or 1is it ﬁhe same ---

MR. RICHARDSON: That’s right.

THE COURT: -- act on the lewd act?

MR. RICHARDSON: It’s in the same -- well,
it’s in the same ---

THE COURT: I mean, what are you intending to

show on the léwd act charge? That incident or another

incident so that the defense will know where you'’re
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heading on that.

MR. RICHARDSON: Yes, Your Honor. I mean, a
lewd act being charged is during the period of»time
that she was living there, that being before and after.

THE COURT: Between January and June of 20087

: MR. RICHRRDSON: Yes, Your Honor. The’
testimony 1is going to be ;s,that some of the prior bad
acts, as I understand it, took place in the house. But
the lewd act charge is between January and February and
June of 2008, because of the touching and everything
that happenedvup to the CS5C charge. Maybe I’m rnot
making myself clear. But there was toﬁching in January
or Februaryxof 2008. Touching of her, rubbing of her,
ultimately that led to the penal penetration.

THE COURT: All right. I believe the
indictment properly notifies you, Mr. DedJdong, of what
the charges are based ubon what the Sclicitor said his
emphasis on the testiﬁony would be on that offense.

At ;his time, Mr. Richardson, I am denying your
motion for the sequestfat;on. I don’t say that I might
not revisit that on my own if I see that there’s abuse

of the witnesses or testimony of witnesses. At the

present time, I'm geing to deny the motion. That will

‘apply to both sides., Of course, any of the State’s

witnesses can remain here as well, since the defense
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did not seek any sequestration.
Anything else we need to pake care of before we
have the jury come in?

MR. RiCHARDSON: Can Iuhave five minutés?

MR. DEJONG:q I was goinq'to‘ask for fifteeﬁ.

THE COURT: Let’s have a ten minute break.
(WHEREUPON, the Court stood at recess for a short

" break.)

THE COURT: Are you ready to proceed?'

‘'MR.” RICHARDSON: The State’s ready.
(WHEREUPON, the jury entered the open court at
approximately 11:18 a.m.)

THE COURT: Thank you, ladieé and gentlemen,

for being patienﬁ with us. I committed to you that I'm
going to do everything I can to minimizé your downtime.
I haven’t been totally successfui.today. We’ ve been
hearing some legal matters that needed to be heard
today.v

So that you will know, one of the ju:ors developed
a conflict, so Ms. Cannizzaro is now a full member of
the jury. Ms. Bradish still will be the alternate. We
will operate with only one alternate now. I believe
that will be sufficient anyhow.

As I tbldvyou we’d be ready to start tﬁe case at

ten-thirty, and we’re not ready at ten-thirty. I also
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1 have -- and we have some mare matters we neéd to take
2 care of. I found out - I didn’t know'garlief - there's
3 goihq to be a function here at one o’clock, a luncheon
4 ,that will be utilizing paft of this area here. And I
5 apologize that I didn’t know about that.
6 But we need to finish up the matters that we need
7 “to take care of. And rather than you just sitting bagk
8 there in your jury room, I‘m going to let you take an
9 early lunch; an extended lunch. We’re going to.?e
10 ydrking, but there’s no need for you to sit back there.
11 If you’ll be back at two o’clock, I’ve been assured
12 that we’ll be ready to proceed at that time.
13 Again, let me remind you again not to discuss the
14 case with anyone. Don’t let‘anyone discuss the case
15 with you. I apologize for the inconvenience o} having

16 you here this morning, but we’ll be ready to proceed at

17 two o’clock.

18  You’re excused at this time, ladies aﬁd gentlemen.
19 (WQBREUPON, the jury exited the open court at

20 approximately 11:21 a;m.)

21 THE COURT: All'right. We’ll be at ease

22 until two o’clock.

23 ~ MR, DEJONG: - May I approach, Your Honor.
24 THE COURT: Yes, sir.
25 | 'MR. DEJONG: I'm sorcy.
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THE COURT: 1If I could see the attorneys

here, - : g
\

(WHEREUPON, Mr. Richardson, Mr. Dedong and Mr. .
Robinson approached the bar.)

MR. DEJONG: Thank you, Your Honor.

192

(WHEREUPON, the court stood at récess for a lunch

" break.) ‘

THE COURT: All right. Are we ready to

proceed, gentlemen? |
| MR. RICHARDSON: The State’s ready. Yes,
sir. |

MR, DEJONG: Ready for Mr. Sanders, Your
Honor.‘

~MR. ROBINSON: - Yes, Your Honér.

THE COURT: All right. We’ll have the jury
come in and have the clerk administer the oath to
them. | |

(WHEREUPON, the jury ehferéd ﬁhe'open court at
abproximately 2:li‘p.m.)

THE COURT: Lédies and gentlemen, we'’re now
ready‘to proceed with the trial of the case. I need

ask one question that 1 failed tco ask yesterday. I

to

asked you a lot about potential witnesses that you may

know. ‘And I'll just ask you now to respond by .

uplifting your hand. One name I omitted at the time
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was an individual named Judy Chapman, who lives betweeﬁ
Pickens and Easley, Does’anybody oﬁ the panel know a
Judy Cﬁapman?

You know her?

JUROR: Yes, sir.

THE COURT: All right. She may be a
potential witness. .If she were to be called upon to
tesfify, if sheAgave.ﬁestimony of whatever nature,
would the fact that you know her interfere with your
ability to be a fair juror in this case?

JUROR: No, sir. -

.-THE COURT: You could listen to her testimony

and weigh it with all other testimony and.render a
verdict that would speak the truth?

VJUROR: Yes, sir,

THE COURT: - All right. Thank you very much.
All right. At this time, I'll ask thé clerk if he
Qould administer an oath to you, after which the
attorneys will have an opportunity to maké'their
opening statements. o

I told.you yesterday that what the ;ttorneys séy

to you is not evidence. You’re going to hear the
evidence in just a few moments. Nevertheless, I urge
you to listen carefully as the attorneys address you.

They’ 1l give you some valuable insights, I'm confident,

A
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as to things that you need to be alerted to as the case
progresses. Mr. Welborn.

MISTER CLERK: If you would, please stand.
Again,vaffer the cath is administered, please
answer by saying I wiil. Please raise your right hand.
You shall well and truly try the issues joined in this
case in the\State versus Joseph Pettigrew Sanders, IV,
and élso the State‘versus Anita Jordan Gearhart, and a
true verdict render according to the law and evidence,

so help you God.
(WHEREUPON, the jury was duly sworn.)

THE COURT: Madam alternate, 1f you would
like to move over, you may. You can sea£ in either
seat you pick.

JUROR: 1I’11 just sit here.

THE COURT: Okay.: Thank you. Solicitor, you
may address the jufy.

MR. RIC?ARDSON: Thank you, Your Honor. May
it please;the Court, Mr. DeJong and Mr. Robinson.

OPENING STATEMENT
BY MR. RICHARDSON:
Good afternocon, ladies and gentleﬁeh. I'1l
reintroduce myself. I;m Doug Richardson. I work for
the Thirteenth Circuit Solicitor’s Office. 1It’s my

duty and job to fepresent the people of Pickens County
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in the prosecution of the cases that come up in the
vafious law enforcement agencies iﬁ this county.

- Now, ladies and gentlemen, this week you’re going
delve into a crime that is:knéwn as a secret crime.
This 'is a crime that’s done behind closed doors. It is
a crimeAthét is done without witnesses. It is a crime
that is done to thqse folks who are leasé likely to -
report it. And that’s criminal sexual conduct.

The evidence wilJIShow you, ladies.and gentlemen,
that Complainant , at nine years of age, was living in |

Virginia. She lived up there with her grandmother and

she also lived up there with her mother. And that’s

]
N

Ms. Gearhart that sits here. While up there,. her
mother got on the computer and started meeting people
on that computer. Subsequently, she met through some
type of chat, some type of on—line, Defendant Sanders,
who sits next to her. |

Defendant Gearhart begins to come to South

_Carolina to meet with the Defendant Sanders. On

occaéioné she’s uproots her child, puts her child in
the car with her -- that’s Complainant ; 4de nine years
of age -- and brings her to Scuth Caroclina to be with
this man and‘héfself in hotel rooms in Easley. This
happené on several different occasions.

The evidence will show you that subséquently the

195
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1 Defendant Gearhart moved to the State of South

2 Carolina, and moved in with the Defendant Sanders in

3 Liberty, South Carolina. However, at that tihen

4  Complainant the nine year bld, stayed in Virginia,

5 Now, 'prior to her mother moving down here, Complainant
6 was brought to Easley, South Carolina and stayed in

7  this hotel room, the evidence will show that the

8 Defendant Sanders molested her on three different

9 occasions. He touched her between her legs. He used
10 his finger. He also touched her in her ches; area.

Il  After moving to South Carolina, Qmmdmmryoved down,

12 also, some six or seven months later, and moved into
13 Sanders'-house where Gearhgrt and Sanders were living
14 together. Those are the only three people in‘tEat

15 house. Evidence will show he started doing it again
6 and began to touch her and to rub her, and that this
17 céntinued oﬁ. The evidence will you that this

18 culminated into an even worse act. It got to the point
19 where he actually penetrated her with hié penis.

20 ~ Now, ;adies and gentlemen, that’s the evidence

21 that you’re going to hear from this stand from Complinant,
22 She'é fourteen years of age now. At the time
23 these acts were committed, she was nine and twelve

24 years old.

25 And my name is Doug Richardson, as I said before, -
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and I work here in the Thirteenth Circuit to bring
these cases before juries for your decision. You,
ladies and gentlemen, are the triers of fact. The

Judge tries the law. He tells you what the law is in

the case. You are the triers of the fact and you're

the one that’s going to decide what happened. And by
virtue of that, you weigh the credibility of the
witnesses and you look at things like who has something
to lose and who has nothing to lose. You can look at
the witness’s. testimony and you can believe part of it
or none of it. You can look at a witness’s testimony
and believe absolute all of it. That’s totally up to
you as a jury. You are the triers of fact. You're
actually the judges on the facts. You’'re the twelvg
judges. |

Criminal séxual_conduct in the second degree is
where a sexual battery is committed on a minof, under
the age of fourteen, but at least eleven years of age.
Whét is a sexual batter? A sexual battery is
penetration of an orifice in a body, however slight.
It can be by finger. It can be by penis. It can be by
an instrument. Defendant Sanders is charged with that.

Defendant -Sanders is also charged with lewd act on
a minor. Lewd act on a minor is a crime that says it

is unlawful for someone to touch the body lewdly and
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lasciviously of a minor under the age of sixteen

years. Those two charges aré separate‘and distinct
charges. They pertain to this Defendant Sanders.
Defendant Gearhart is charged with unlawful conduct of
a child. EvidenCé will show you that Comphinant, told her
that the Defendant Sanders was touching her between the
legs and touching her on her chest. Unlawful conduct
of a child sayé it’s unlawful to make unreasonable risk
of harm to a minor such that it affects the life,
mental, and health and safety of that child. That can
also be by omission, a parent not doing something that
puts the child in that circumstance. The evidence will
show that she did not go to authorities, that she did
ncthing to protect her child, that she left her child
in that house with the Defendant Sanders.

~ At the end of this trial, ladies and gentlemen,

'I’11 be back up to sum up everything in closing

arguments. This trial is going to last a couple of
days. I simbly ask that you pay attention to all of
the testimony that comes in. When I get back up here, -
I will put the testimony together for your.benefit, for
your sake of argument when you go back into the jury
room.v Until then, I thank you for your time and
attention. Thank you. |

THE COURT: Mr. DeJong, you may address the
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juryf
MR. DEJONG: Thank you, Your Honor. May it
please the court, Mr; Prosecutor and Mr. Robinson.
OPENING STATEMEHT
BY MR. DEJONG: |

lLadies and gentlemen, you just took an oath to
well and truly try this case on the facts as they are
presented.to you in thé‘courtroom. We're starting a
little late, bﬁt we’'re getting started. And so noQ as
they are presented to you, I am not going to spend any
time at this point in time discussing with you what the
facts may -or hay not shpw. We will have an opportunity
to re-meet, and I use the term somewhat loosely, you
will have the opportunity to listen to me again at the
end of the case, and I'm going to talk about the facts.

There are a couple of things that I woula like to
share with you now. And basically those -- that is
some law that applies to this case. I think His Honor
may héve shared some of it with you yesterday, but I
think it certainly bears repeating.

In Fhis case, ladies and gentlemen, Mrf Sanders
has nothing tolcome before you today and prove. And
you could well say, we}l, he was arrested. And you
would be right saying, yeah, he was arrested., But you

see, ladies and gentlemen, the fact that he was
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arrested is no proof whatsocever as to Mr. Sanders’
either innocence or guilt. He was simply arrested. It
is not proof. That is merely,éllegations.

And then you could well say, well, yesterday
before we were seated in this jury box, the judge read

us an indictment, which if you understand the system,

that was an indictment handed down by the Pickens

County Grand Jury. Yes, he was. But that, ladies and
gentlemen, is absolutely like a warrant. It is a piece
of paper that contains allegations. It is not proof of
any kind, any sort, any manner, whatsoever. A&nd
indeed, but for the fact that we, I guess, are still-
keeping a pape:'trail. A lot of times now it’s more of
a computer trail, but a paper trail nonetheless. But
for that, we could tear the indictment up. That
indictment is simply a paper that brings this case to
court. So I would ask you to divorce yourself from any
idea, any thought whatscever that the facg that the
defendant, Joey Sanders, was arrested in this cése
and/or iqdicted by the Pickens County Grand Jury is any
proof against him, because it 1s not. It’'s not because
I say so. It'slwhat the law says. It is not proof
against him. So I beé you,.forget that. Start this
trial now. |

We live in a day and time that we are bombarded



\

State of South Carofina -vs- Joseph P. Sanders, IV (2010-GS-39-1115 and 1116} , 201
State of South Carolina -vs- Anita Gearharf (2009-GS-39-355)
Opening Siatement by Mr. DeJong

1

2

10
11
12
13
14
15
16
.17
18
19
20
21
22
23
24
S 25

with mplestation cases. And I think, ladies and
gentlemen of the jury, it would be very easy: héving-v
heard what Mr. Sanders'is charged with, to closg‘your
mind. Say, I‘ve heard enough. I don’t need to hear
anymore. Well, not only as a practical matter, ladiesv
and gentlemen, would that be wrong, but as a legal
matter that would be wrong under the oath that YOU have
agreed -- that you iust took, to well and truly try
this case on its facts and its. merits, without
prejudice.—— excuse me -- without passion, and we'll
talk about that again at the end of the case. But
those are not to come into your deliberation. A legal
principal,band sometimes in the courtroom lawyeré -
you hear about léwyer talk and all that stuff.

His Honox shared a legal principal with you
yesterday that is not lawyer talk. It is not-legél
mumbo jumbo. It is not something lawyers talk about
while they’re having a gléss of tea. It is a
fundamental princibal of our law, of our system, that
anybody charged with a crime is presumed to be
innocent. That is not theory. It is legal fact.

So I can ask yéu to lcook at Mr. Sanders as he sits
at the counsel table and the clothing he is wearing,
but he is wearing something more than that you can see,

and that is that he is wearing what’s called the

201
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presumption of innocence. That presumptionnof
innocence, ladies and gentlemen, doés not leave him
after the first witness testifies or after the last
witness testifies. That presumption of innocence does
not leave'him‘when you all go‘back -- well, after you
hear the Judge’s charge on the law. Indeed, that
presumption of innocence follows him back into the jury
room when you begin your deliberations. And that |
presumption of innocence.remains. As I shéred with you
a moment ago, Mr. Sanders has nothing to come to you
today and prove. And, again, I can ééy that without .
hesitation because that’s whaf the law says.

Not only does Mr. Sanders not have anything to
prove. The burden' of proof on this case,. what we call

the burden of -- excuse me, the burden of proof is on

the State to prove guilt beyond a reasonable doubt. I

am not going to belabor the point at this point in time

on what a reasonabie doubt is. Ultimately, you willw
get a charge from His Hénor during the law as to what
reasgnable dqubt is, and we can talk--- I will talk
abgut that again when I get to talk with you again at
the end of the case.

~ You have been more than patient up to this point

in time. And I appreciate your'patience. Mr. Sanders

appreciates your patience. Over the last day and a

N



State of South Carolina -vs- Joseph P. Sanders, IV (26/0-GS-39-1115 and t116)

State of South Carolina -vs- Anita Gearhart (2009-GS-39-355)
Opening Statement by Mr. DeJong

1

2

10

11

12
13
14
15
16
17
18
19
20
21
2

23

24

25

half so far, there’s probably a thousand and one
place§ you would r;ther be than the Pickens County
Courthouse. And that is certainly understandable.

But ladies and gentlemen, the function you serve,
the rights that you protect by sittiég in this jury can
only be done by you. You are the triers of\the facts
in this case. Without you, under our current system of
law, juris prudence, without y’all sitting in the box
there would be no reason for me to be here. There
would be no reason for Mr. Richardson to be here, Mr.
Robinson. Meaning no disrespect to the Judge, there
would be reason for the Judge to be here. Because you
are the solé triers of thé facts in this case. And I
again, appreciate. your being here. The function you
are:serving, words cannot describe it. |
\ Perhaps maybe -- the great Winston Churchill one
time said that jury service is the greatest service a
citizen can render to their country in peace time. I
think we could all turn the television on and within
five minutes agree we are not at peace time, but

perhaps we could agree that it is still the greatest

_service you can render your commnunity, your state, your

country, as a non-combatant, because it 1is so crucially

important.

The main'thing I would ask you to do as we go
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through this trial, keep your mind open and listen.
Listen to all of the testimony from wherever it may
come from before you make the deciéion.- And that is,
in part, whét you’re charged with under your Oath. So,
again, as 1 said earlier, it would be very easy to
close your mind, to shut everything out and think about
all those places you would rather be than sitting in
this jury box. But as conscientious, honest citizens
of Pickens County, I would ask you to keep an open
mind,iremember thag oath that you)todk, and when this
case is over, bring verdicts back of not guilty on Mr.
Sanders. | ,
Thank:you 50 muéh for your time and your patience.

THE COURT: Mr.rRobinson.

MR. ROBINSON: May it pleasé the Court.

THE COURT: You may address the jﬁry.

MR. ROBINSON: Thank you, Your Honor.

OPENING STATEMENT

BY MR. ROBINSON:

You know, I was just thinking when Mr. Dedong said

"I think you have a thousand places to be rather than

here.‘ And I think I came up with a thousand and one
places I’d 1ike to be other than here. Mr. DeJong gave
a very. eloquent opening statement. I don't have a 1ot

to add. But I do represent Anita Gearhart, who was

7
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seated to my left at the counsel’table.
Let me tell you a little bit about Anita just so
you know a little about her. Anita is a nurse. She

works in Easley at a practice near the hospital. She

‘moved from Virginia to South Carolina to find work.

And this was her adcpted home. When I listened to Mr.
Richardson a few seconds ago, it was like it was a --
kind of a step down, I guess, to come to South
Carolina. 1 don’t believe that. I believe this is a
great State.. And she came here because she wanted a /
job tb support her’fémily.

Her daughter is the alleged victim in this case,
Complainant ~ This is her third child. Yesterday, you sat
in Court, you sat in the panel over here waiting for
the ~- waiting for people to pick you and so forth, and
there was a comment that was made by one of the
proposed or potential jur;rs and so forth. And I think
that comment was, hang them all.

Now, we don’t live in that kind of country. We
don’t live in Iran. We don’t live in Irag. We don’t
live in some sort of authoritarian society iike that.
As Mr. DeJong stated a few moments ago, it’s not a hang
them all philosophy that sits in this courtroom.

Everyone, the people of Pickens County, y’all all

deserve the same treatment. When you’re accused of a

205
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crime, you have the right to defend yourself and to

present evidence and you have to be proven guilty

'beyond a reasonable doubt. If there’s any hesitation,

then you’re not guilty.

Now, some of'you may have served in the past maybe
on other juries, maybe in civil court where’theré’s a
preponderance of evidence. 1It’s a different standard
in this case. In this case the State has to prove

their case beyond a reasonable doubt. It doesn’t mean,

yeah, maybé, possibly.v If you say, maybe, possibly,

‘might be, that’s not beyond a reasonable doubt. You

have to be sure of what you’re deciding. When that

person yesterday yelled out that insensitive comment,

that’s befitting maybe a country that’s an

authoritarian society, not South Carolina, not the
United States.

The citizens of this country are presumed innocent
when they come to a court éf law. And I‘think Mr.
DeJong eloquently said that a f?w moments ago, but it’s
true. It applies to all of us, not Jjust the two people
in court today, but also evegyone. So think aboqt
that. Think about the standard that you will be

applying in this case. Think about what you’re looking

~

at in this matter, because you see, neither of us =--

neither Mr. DeJong nor myself believe that you checked
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your common sSense at the door:when you came to court.

When you came to the court yesterday to sit here
and wait to see whether you would be chosen as a juror
or not, you didn’t jhst check your common sense at the
door, you b;ing‘your<common sense, your life
experiences, your family, friends, and so forth, you
bring that to the céﬁrt toom.v

So don’t leave ybﬁr common sense out at the door.
Think about these things. Think about motives. Think
about agendas. Thiﬁk about -- you can look at the
person on the sténd to see if they seem credible to you
or nbt. But keep an open mind as Mr. DeJong says, and
use your commcn sense and use that staﬁdard that I just
spoke about a few moments ago; the standard of beyond‘a
reasonable doubt.

And Mr. Ri¢hard$dn said a moment ago. when he
first started his preéentation,-that he represents the

Pickens County people, the people'of Pickens County.

"Mr. DeJong and I represent the concept that people are

presumed, all people in Pickens County, are presumed
N _

innocent beyond a reasonable doubt, that they are

presumed innocent and the State must prove thelir case

beyond a reasonable doubt. That’s all the people of

Pickens County.

But I ask you to look at all of these things when
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Complainant, - Direct Examination by Mr. Richardson

you view the witnesses in this case, in the presented
testimony, you ‘look at-evidence. And I think if you do
that, I would subﬁit to you that there could be only
one result in this case and thét is that Ms. Gearhart,
Anita as they call her, is not guilty of these charges,
or the charge. Thénk you.

 THE COURT: Solicitor, you may call your

first witness.

MR. RICHARDSON: Thank you.‘ The State calls
Comphainant. =~ . to the stand, please. ‘

MISTER CLERK: Place your left hand on the
bible and raise your right hand. Do you solemnly swear

or affirm the testimony you’re about to give in this

case to be the truth, the whole truth and nothing but

(8

the truth, so help you God?

Complainant;  yes, I do.
MISTER CLERK: If you would have .a seat and

state your name for the record.

Complainant:  complainant
- Complainant” L ,
BEING DULY SWORN, TESTIFIED AS FOLLOWS:
. ' DIRECT EXAMINATION

BY MR. RICHARDSON:

Q. ($mmmmmn if you will, just move up just a little
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Complain.am )

- Direct Examination by Mr. Richardson

bit to the mike.. Complainant. how old are you?

A,

N S A

- ol S

N &

Fourteen.

And what’s your birthday?

All right. And where dp you presently live?

In Murdoc, North Carolina.

Okay. And who do you live with?

My dad.

All right. Do you have any brothers or sisters?
I have two brothers and a sister.

Okay. Do they live with you?

No, sir.

Okay. Well, how old are‘they?ﬂ

My sister’s twenty-one. One of my brothers is

}
thirty, and the other is thirty-three.

0.

A.

Q.

Okay. What grade are you in?

I’'m going into the ninth.

Okay. You just finished the eighth grade then?
Yes, sir.

Okay. And what school are you going to be going

Okay. And will you be a freshman in high school?
Yes, sir.

Okay. Now, Complainant let me ask you, do you know
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Complainant - Diréct Examination by Mr. Richardson

i the defendants?

2 A. Yes, sir.

3 0. And how do you know them?

4 A. Anita ig my mom, and Joey is her boyffiend at the
5 time.

6 Q. Okay. And that’s Anita Gearhart and Joey

7 Sanders?

8§ n, 'Yes, sir.

9 Q. Okay. Now, let me take your memory back to 2005,
10 okay? Did you come to meet Joey Sanders in 20057

11 A. Yes, sir.

12 Q. Okay. Where were you living in 2005?

13 A. With my grandma in Roanoke, Virginia.

14 Q;‘ Okay. And who else lived with your grandma, was

15 it just you two or anybody else?

16 A. It was me, my grandfather, my grandma and my mom.
17 0. Now, was the house all one compartment or did

18 y"all all live in the same.area, or how did that work?
18 A, There was like the main house, and you have to go
20 outside to get to where me and my mom stayed.

21 Q. Okay. Was there a separate entrance to your

22 mother and your place?

23 A, Yes, sir.

24 Q. Okay. Now, did your mother have a comp&ter?

25 A, Yes, sir.
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Com;)lain—ant ”

.Q.

~ Direct Examination by Mr. Richardson
Okay. What, if anything, did she do on that

computer that you know about?

A.

Q.

-]

r oo o or ©

- &

She stayed.on it a lot.

All right. Was she working at the time?

Yes, sir.

Okay. What time would she get home?

Between five and six-thirty.

Okéy. ‘That would be five to six-thirty p.m.?
Yes, sir.

And when would she get on the computer?

She would spend a few minutes or about an hour

with me and my grandma in the kitchen, and then she

would go and get on the computer.

Q.

Okay. And how long would she stay on it?

Until dinner.

Did she ever meet anybody on that éomputer?

Joey.

Okay. And how do you know that?

Becaﬁse she talked about meeting a guy named Ryan.
eventually she told us that his name was Joey.

Okay. Now, at some point in time, did your mother

get married?

A.

Q.

A.

Yes, sir.
Okay. Who did she marry?

Steve Gearhart.

211
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Complainant '~ Direct Examination by Mr. Richardson

Q. All right. And where did they live?

A. We -- when we moved in with him, we lived in
Lynchburg, Virginia.

Q. Okay. Do you remember the‘year that they were
married?

A. May 21st, no -- yeah. May 21st, 2005.

Q. Okay. So May 21st 2005, 'was that the day thét you
actually moved in-?

A.. That was the day my mama and Steve got married.

Q. Okay. And did y’all move to Lynchburg on that
day?

A. They spent a week in California and then when they
came back we moved in with him.

Q. Okay. Now, at some point in time, did you and

your mother leave Virginia to come to South Carolina?

A. Yes, sir.

Q. Do you remember the first time that was?

a. It was a few months after they ﬁad first got
married.

Q. Okay. And did her husband come with you?

A. No, sir. | |

Q. Okay. Who came with you?
A. It was just me and my mom.
Q. All right. What did she tell your (sic) husband

about where yocu were going?
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Complainant - Direct Examination by Mr. Richardson )
A. That -- the first time was that my Aunt Cindy was

1

2
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sick and that we were going to go and help take care of

her and stuff.

Q. Okay. Now, where does your Aunt Cindy -~- is that
correct?
A. Yes, sir.

Q. Where does your Aunt Cindy live?

A, In Rock Hill.

Q. ’Okay. Did you go to Aunt Cindy’s house?

A. No, sir.

Q. All right. When did you find out you were not
going to Aunt Cindy’s house?

A. We qbf a couple of hours down the road énd my mom
told mé that we were going to see Ryan instead of Aunt
Cindy.

Q. Okay. Now, where did you go then?

A. After that, when we left we went tb the Marriott
in Spartanburg.

Q. Now, did you ever meet a Ryan?

A. No, sir. She told me that his name was Joey.

Q. Okay. And did you ever meet the Defendant
Sanders?

A. Yes, sir,

Q. Okay. And where was .that?

A. At the Spartanburg Marriott,
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Complainant - Direct Examination by Mr. Richardson

1.

Q. Okay. And was that when you found out his real

name?
A. Yes, sir.
Q. After you met at the Spartanburg Marriott, did you

stay there?

A.- No, sir,

Q. Where -

A. We went to Easley, the Comfort Inn in Easley.

Q. ‘Okay. Now, I may ﬂave asked you this, can you
recall -- you said, it was the year 2005, but can you

recall the month? )

A. All 1 remémber it wés a few months after thex'd
gotten married, Steve and my mom.

Q. Qkay. Now, when'you -- did you drive separate
cars or the samé cér to the Comfort Inn in Easley?

A. Separate cars.

Q. All right. What happened when you got to the
Comfort Inn in Basley?

A. My mom and Joey started talking for a few minutes,

and then they got in the bed and started having sex.

Q. Okay. Now, prior to that, who rented the room?
A. Joey.
Q. Okay. And how do you know fhat?

A.  Because he went in and he had his credit card out

and stuff.
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Complainant - Direct Examination by Mr. Richardson
Q. . Okay. And then after he went in the room, where

did y’all go?

A. We went to that room.

Q. Okay. And did you do anything outside of the
room?

A. No, sir. ’

Q. Okay. And what,-what happened in theiroom?

A. After my mom and Joey talked for a few minutes,
they startedl—~ they got in the béd and took their
clothes off and started having sex.

Q. Okay. Now, where were you?

A. I was in the floor.

Q. Okdy. And what were you doing in the floor?

A. ‘I was wagching TV.

215

Q. ‘Okay. What made you believe that they were having

sex?

A. Their clothes were in the floor and they were like

~- their bodies were moving and you could hear them.

Okay. Hear them what?

Okay. Now, at some point in time did they quit?

Q.
A. Moaning.
Q.
A.

Yes.
Q. Okay. Where were you when they quit?
A. I was still laying in the floor.

Q. And what happened then?

215
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" Complainant - Direct Examination by Mr. Richardson

1 A. My mom had got her clothes and she went to take

2 her shower. And when she did thaf, she told me that I

i

3. could lay down in the bed. |

4 Q. Okay. And did-you lay in the bed?

5 A. Yes, sir.

6 Q. Okay. And what did you have on?

7 A. I had on my pajémas‘

8 Q. All }ight. aAnd waspanybody in the bed, also?

9 A, Joey.

“

10 Q@ Okay. And what was he wearing?

11 A. Nothing.

12 @ And when you got in the bed, did you.-- where»qid
13 you get? Did you get on top of the covers, under the
14 covers? )

15 A. Under the covers.

16 Q. Ail right. What happened rhen you got in the bed?
17 A. | Joey started touching me on my breastvandvin

18 Eetween my legs.

19 ¢@. -Okay. What was he touching you with?

20 A, Hig hand.

21 \Q. . Okay. And what was he doing with his hand?

22 A. He was rubbing me.

23 Q. Okay. And was it on top of your clothes or under
24 your clothes?

25

A, Both.
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Complainant ~~ * ~ Direct Examination by Mr. chhardmn

Q. What, if anythlng, did he do with his fingers?
A. He was rubbing my - he was rubbing me with his
fingers, and he put his finger inside me.

Q. Okay. Qid he say anything to you?

h. No, sir.

Q. Okay. And how old you Qere at this time?

A. Nine.

Q. At the time that he was touching you that way,
where was your mother?

A, Shé was in the shower, but eventually she came

out.
Q. Okay. When she came out, what happened?

A. She laid down in the bed and Joey had stopped.

And then he got up, put his clothes on and gave mom a
kiss and left.

Q.I Okay. Now, did he stay the night?

A, No, sir.

Q. Did he come back that night?

h. No, sir.

Q. Ckay. Was it nighttime?

A. Yes, sir.

Q. Did you see Joey at any other -- Defendant Sanders
at any other time?

A. The next‘day.

Q. You saw him the next day. What did you do the
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Comﬁlainvanl o

next

A.

eat..

what

then

Q.

“~ Direct Examination by Mr. Richardson
day?

e

We -- him and mama talked and then we went out to

" Okay. Do you remember where you went?

No, sir.

And after they talked and you went but to eat,

did you do?

We came back to-the hotel and we got our stuff and
we left. |

s

Okay. When you say we left -- well, who went back

to the hotel? ' ‘ ‘

A.
Q.

A.

Q
a.

Me, mom and Jocey.

Okay. And when you say we left, what do you mean?

' Me and mama went back to Virginia.

Now, did you =-- where did you go back in Virginia?

To Lynchburg to -- back to our house where Steve

-

was living.

Q.

Okay. HNow, was there another time that you met

Defendant Sanders?

A. About two or three wéeks later.

Q. Okay. What happened that time?

h. We mef him at the Comfort Inn.

Q. Before we gé fhere, are you still living with
Steve? K ~

A. Yes, sir.
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Complainant '~ Direct Examination by Mr. Richardson -
Q. Okay. They’re still married and living together?
A. Yes, sir.
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Q. Okay. What, iﬁ anything, did she tell Steve about

where you were going? -~

A. That we were going to visit Aunt Cindy.

Q. Okay. ‘And did you go to visit Aunt Cindy?

A. No, sir. .

Q. Okay. When did you find out you were not goiﬂg to
visit Aunt Cindy the second time?

A. When we were a few hours down the road.

Q. Okay; And what, if anything, did she tell you
about where you.were éoing?

A. She just said we wefe going to see Joey.

Q. Okay. And where did you go?

A. We went to the Comfort Inn in Easley.

Q. Okay. Did you see the Defendant Sanders then?

A. Yes, sir.

Q. All right.” And did he meet y’all there or how qid
that ---

A. He met Qs at the hotel.
Q. Okay. How did hevknow y’all were going.to'be
there? |

A, Mama had-called him and told him that we were
ciose.' |

Q. Okay. Does your mother own a cell phone?

219
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1 A. Yes, sir.
2 0. Who paid for the hotel room?
3 A. Joéy.
4 Q. How do you know?

) 5 A Because he had his credit card and he went ipside.
6. Q. Oka;. After he paid for the hotel rooh, where did
7 you go?

8 A. We went to a hotel room and we -- like they
9 started talking agaiﬁ and then they got in bed and
10  started having sex.
11 Q. O©Okay. Did he give her anything prior to that?
12 A. He gave her '@ robe.
13 Q. Okay. ‘Now, this seéond time, where werelyou in
14 the hotel room?
15 A. At first I was in the chair and then I was in the
16 floor.
17 Q. Okay. When you were in the chair, could you see
I8 anything? |
19  A. Yes, sir.
20 Q. And what could you see? i
21 A. I saw like their clothes on the floor, and you
22 could see them moving. |
23 Q. ‘Okay. And did you hear anything?
24 A. I heard them moaning. |
25

Q. All right. Now, were they on top of tge covers or
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Complainant - Direet Examination by Mr, Richardson

below the covers?

A. Under.

Q. . Okay. And you said you were where when that was
taking place?

A. On the chair and in the floor.

Q. Okay. And when you were on the floor, what were
you doing?

A. Watchiné TV.

Q. Gkay. What, if anything, happened after that?
4. Mama had gotten her clofhes and went to take a
shower.

Q. | Okay. And where was the Defendant Sanders?

A, Laying in the bhed. |

Q. Okay. And what, if anything, happened then?

A. He started rubbing me on my breast and between my

Q. Okay. Well, where were you when he did that?

A. I was under the covers.

Q. Okay. How did you come to gét in bed?

A. Because I'd fallen asleep and they tdld me that I
could lay down.

Q. And when you say they, who are you talking about?
A. My mom and Joey.

Q. And you laid in the bed?

A. Yes, sir.
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‘« Direct Examination by Mr. Richardson

Complainant
5. Okay. Were you on top of the covers or below tH
covers?
A. Under themn.
Q Do you remember what you were wearing?“
A. My pajamas.
Q Okay. What, if'anything, happened then?
A He started rubbing me and touching me between my
legs and on my breasts.
Q. Okay. And what was he touching you with?
A. His hand.
Q. All right. And were your clothes still on?
A. Well, at first they were and then he took them
off. |
Q. Okay. BAnd did he use -- what was he doing with
his hand?
A. He was rubbing me.
Q. Okay. And what, if anything, was he doing with
his fingers?
A, He put his finger inside me.
Q. Okay. Did he say anything to you?
A, No, sir.
Q. And this was a couple weeks later. Yocu’re still
nine years old?
A. Yes, sir.
Q. All right. When did he stop doing that?

222
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" Complamant ‘- Direct Examingtion by Mr. Rickardson
1 A. After mom had been out of the bathroom for a few
2  minutes.
i Q. Okay. And where did your mother go?
4 A, She sat in the chair and then she laid down.
5 Q. Where did she léy?
6 A, In the bed.
7 Q. Okay. So where was she and where were you and
8 where was Defendant Sanders?
9 A. Joey was clogest to the door. It was Joey, me and
10  mom. |
11 Q. You were in between?
12 A. Yes, sir.
13 Q. Okay;. Do you know how long y’all laid in the bed
14 like that? |
15 A. Not long. For a few minutes.
16 Q. Okay. Now, while she was in bed, was he doing
17  anything with you?
18 A. He was rubbing me.
.19 Q. Okay. .Was-.she laying on top of the covérs or
20 below the covefs?
21 A, Under them.
22" Q. Qkay. What happened then?
23 A, He had gotten up and put his clothes on and gave
24 mom a kiss goodbye. |
25 Q. Qkay. And what time of day was this, if you

223
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" Complainant ~* - Direcf Examination by Mr. Richardson
remember?
A. Towards the night.
Q. Now, did you see him again that night?‘
A. No, sir. |
Q Okay. Did you see him again at any other time?
A Later that next day.
Q Okay. And what did you do. the next day?
A. We went out to eat and went shopping.
Q Qkay. And was that here in Easley or Greenville?
A. .It was in Greenville.
Q Okay. All right. Did you come back to the hotel

11
12
13
14
1
16
17
18
19
20
21
22
23
24

25

B. Only to get our stuff.

Q. All right. BAnd where did you go?

A. After we’d gotten our stuff, me and mom went back

to Virginia.

Q. And where did you go in Virginia?

A; In -- to Lynchhurg.

Q. dkay. And where - did you go back to Steve’s
house? |

A, Yes, sir.

Q. Now, was there another occasion during this time

period that you came to meet the Defendant Sanders?

A. Thaf next month.

Q. Okay. And how did that come to be?
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" Complainant - Direct Examination by Mr. Richardson )
1 A, Mom once again told everybody that we were going
2 to Seé Aunt Cindy and we came down here instead of
3 going to 'her house. \
4. Q. Okay. And where did you go?
5 A. We went to the Comfort Inn in Easley.
6 Q. . Okay. And was Joey Sanders there?
7 A. Yes, sir.
8 Q. Okay. And who paid for the room?
9 A. Joey.
10 Q. All right. And then what happened on this
Il occasion? |
- 12 A, They started talking and then we went out to eat.
13 We went shopping again. And then when we Qent back to
14 the hotel room, they talked for a couple of-minuteé and
15 .then they got in the bed and started having sex.
16 Q. Okay. And where were you when that happened?
17 A I was laying in the-fioor.
18 0. And how do you know they were having sex?
19 A. Because their clothes were on the floor, they were
20 moving, and you could hear them moving.
21 Q. Okay. What happened after that?
22 A, When they finished, mom took her shower and she
23 went to the bathroom. ,And then they told me that I
24 could lay down in the bed and ~- because I was tired.
25 ‘Q. _ And did you lay down in the bed? |
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A.

Q.

- &

Q.
A

- Direct Examination by Mr. Richardson
Yes, sir.

Okay. Did anything happen?
Joey startéd touching me again.

With what? : e 4

‘His hands.

And anything else?

He just started touching me with his hands and his

fingers and stuff.

\

Okay. Now, was it daytime'or nighttime when that

Q.

happened?

A. Dayfime - it'wés nighttime.

Q. Okay. Now, did he stop at -some point in time?
A. >When mama came out of the bathroom.

Q. Okay. And what happened then?

A, He'd gottenoup,and he put on his clothes. He told
mama good night and left.

Q. Okay. Did you see him again that night?

A. No, sir. C

Q. When did you see him nexf?

A. That next day. |

Q. Okay. And what did y’all do then?

A,

Him and mom ju;t told each other bye and then me

and mom got our stuff and left.

Q.

A.

Okay. And you went back to Steve’s house?

Yes, sir.
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) Q. Okay. Now, were there other times than those
2  three instances that you ju)st told the jury that you
3 céme to Eagley?
. 4 A. Yes, sir. We came down twice after that.
5 Q. Okay. And on those occasions, did anything -
6 happen? |
7 A, No., sir.
8 0. | Do you remember what you did on those occasions?
9 A, 'We just like hung 6ut and went shopping and stuff
10 1like that. |
11 Q. Okay. Now, -at some point in time, did you stop
12 coming to South Carolina?
13 A. Yes, sir.
14 Q. Or to the hotel rooms?
15 A, Yes, sir.
16 Q. What, if anything, did your mother do?
17 A. She to‘ld, us that she was moving in with Joey. |
18 Q. Okay. Did she tell that to Steve?
19 A. Yes, sir.
20 Q. Okay. And was shelstil'l living in the house when
21 she: told Steve that? .
22 A, Yes, sir."
23 Q. Where ‘--— did "she move?
24 A, To Liberty in Joey’s house.r
25 . Q. Okay. She did move?
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Complainant ~~ - - Direct Examination by Mr. Richardson

A, Yes, sir.
Q. Do you remember when it was?
A. Towards the beginning of 2006.
Q. Okay. And in -- so we’'re clear. In 2006, how old
were you?
A. Ten.
Q. And were you still in school at that time?
A. Yes, sir.
Q. What school wés'that?
A. When we were living Qith Stevé, I went to
| ‘And theh when mom moved in with

Joey, I moved in with my grandma to get back to

/
Q. Okay. So when your mother moved, you moyed back
in with your grandmother?
A. Yés, sir. /

\

Q. Okay. Now, at some point in time,'did you move to

South Carolina?

A. Yes, sir.
Q. And do you remember when that was?
A. It was the -- it was like the end of July,

beginning of August,
Q. And where did you move?
a. I moved in with my mom and Joey.

Q. Did anybody else live in the house?
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A. No, sir.

Q. How long did you live in that house?

A. For two years.
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Q.  And did anybody, during that two‘yeafs, live there
other than you three?

A. No,’sif.

Q. Now, what, if anything, happened when you moved
into the -- into Defendant Sanders’ house?

A. He started touching me.

Q. Okay. And where?

A, On my boobs and in between my legs.
Q. Okay. And how would he do that?

A. He would use his hand.

Q. and would he use his fingers?

A. No.

Q. ‘all right. And where in thé house would he do

that?

A. In his bedroom.

Q. Okay. Where was your mother?

A. She was either in the kitchen cooking or she was

in the laundry room in the back,

Q. Okay. At that point -~ at that time, was your
mother working?
A, No; sir.

Q. And was the defendant working?
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Complainant - Direct Examination by Mr. Richardson

A. Yes, sir.

Q. All right. Now, do you know how many times he did

‘that?

A{V Whenever he got the chance.

Q. Was it more times than you could count?

A, Yes, sir.

Q. Now, at some point in time -- well, let me ask you

this. You started school down in South Carolina; is

that correct?

A. Yes, sir.

Q. Where did you go?

A. To ST j | )

Q. Okay. And at.["' ~° 777 . did you ride the bus

or how did you get to school?

(
A. In the mornings, my mom took me, And in the

afternoons, I rode the bus.

Q. Okay. Now, at some peoint in time, did your mother
get a job?
A, Yes, sir.

Q. And where did she go to work?

3, At Easley Pediatrics in Easley.

Q. Okay. And do you know the hours of that job?

A. She would drop me off at school and then she’d go
to work, and then she’d get home about Six thirtyl

Q. Did you know when it was that she started working,
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Complainant ~ ~ Direct Examination by Mr. Richardson
about?

A. At the beginﬁing of 2008.

Q. The beginning of 2008. How old were you in 2008?
A, ‘Twelve. |
Q. Okay. When‘you got home from school, would your
mother Be there?‘

A. Nb, Sir.

Q. Okay. Would anyboay be there?

A; Some days I would be tﬁe}e by myself until Joey
got home or 1'd be there -- or Joey would be home when
I goﬁ‘home. | )
Q. Okay. Now, did anything unusual happen at the
beginning of 2008 between\you agd Joey?

A. Joey told me to go get him a drink. And when‘l
did, I came back to give it to himf he took the drink
and then like pulled me by my arm and like sat me down
on the bed. And he started kissing me and touching me.
Q. Okay. When he was touching you this time, was he
using your hand =-- his hand?

A. Yes, sir.v ‘ b

Q. Okay. Where.was he touching you? . ;
A. ’Qn my breast and in between my legs.

Q. Okay. Did he say anytﬁing to you?

A. Weil, towards the béginning or the middle of it,

he told me that I couldn’t tell anybody.
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Complainant ~~ - Direct Examination by Mr. Richardson

Q. Okay. And what elsé happened bésides the
touching, ;ﬁ anything?

A. He told me -- wéll, he said that I couldn’t tell
anybody about this, and he started taking my clothes
off. And after that, he put his penis inside me.

Q. Okay. Now, where were you when that happened?
A. In his bedroom on his bed.

Q. Did it hurt?

A. A li‘ttle bit.

Q. Where was he in relation to you?

A. He was my mom'é boyfriend.

Q. No.‘ I mean, where was he -- what positicn was he

in, and where were you? -

A. I was laying on the bed and he was on top of me.
‘ ’ )

Q. Okay. At some point in time, did he get off of

you?

A, Yes, sir.

Q. And what did he do when he got off of you?

A. He had taken his hand and he had start -- he

'sﬁarted like touching himself, and like he stérted

masturbating. And then. I got my clothes and went to
take a shower. |
Q. Okay. Did your mother come home that night?

A. Yes, sir. |

Q. Did you mention anything to your mother that
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Complainant - Direct Examination by Mr. Richardson

night?
A. No, sir.
Q. Why not?
A. Because Joey could get violent and I was scared he
was going to ---

MR. DEJONG: Objection, Your Honor, as
previcusly stated.

THE COURT: All right. Your objection is
noted.
C. Go ahead.
A. He would get violent and then he would -- I was

afraid he was going to do something to me and my mom.

0. Had you witnessed him being violent before?
A. Yes, sir.
Q. Now, at some point in time, you did tell your

mother something, did you not?

A. Yes, sir.

Q. What did you tell your mother?

A. I told her that he was touching me.

C. Okay. Tell the jury how that came up?

A. She -~ it was one morning when all three of us
were up, and, you know, we were -- I was going back
into the kitchen and my mom said, go give Joey a hug
before you go to schocl and he goes to work. And after

that, I told her that I didn‘t want to. And she asked
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Complainant

- Direct Examination by Mr. Richardson
me why? And when we went to the car, I told her that

he’d been touching me.

Q. And what did your mother do, if anything?

A. I guess She talked to him because when I got home,
her stuff was like packed up, or some of it, and she

said that we were leaving on Sunday.

Q. Did you ever leave?

A. No, sir.

Q. Did any police officers ever come to your house?
A. Not until they took me out..

Q. At thaﬁ time when they told your mother, did any

police officers come to your house?
A. No, sir.
Q. Now, at some point in time -- do you know who Judy

Chapman 1s?

A, Yes, ma'am, Yes, sir.
Q. Okay. She’s a guardian: is that correct?
A. Yes, sir.

Q. At some point in time did you tell her that none

of this happened?

A. Yes, sir.

0. Why did you tell her that?

A, Because I didn’t want my mom to go to jail.
Q. Okay. And where were you when you told her that?

A, I was in foster care.
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Q. Okay. And who were your foster parents?
A. Barbara Freeman and Wayne Freeman.
Q. Ckay. And where was the location that you told
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her that? 1In other words, where were you and her at
the time?

A. We were sitting on the back porch.

Q. Okay. And after she left, did you have a
cohversation with your foster parents?

A. I ﬁold Barbara that what I ﬁad told Judy about
nothing ever happening was a lie.

Q. Now, do you remember -- and what was the reason.

for that?
A. The reason for what?
Q. What -was the reason that you told Judy that

nothing ever happened?

A, Because I didn't want my mom to go to jail.

Q. Okay. Now, do you know this lady right -- sitting
right here?

A. Yes, sir.

Q. That's Rita Burgess?

A. Yes, sir.

Q. Do you remember meeting her?

o

Yes, sir.

Do you remember when it was you met her?

rO

June 13th, 2008.°



236

State of South Carolina -vs- Joseph P. Sonders, IV (2010-GS-39-1113 and 1116) 236
State of South Carolina ~vs- Anita Gearhart (2009-GS-39-355)

1
2

10
11
12
13
14

15

16

17
18
19
20
21
22
23
24
25

Complainant ‘- Direct Examination by Mr. Richardson

Q. On June 13th, 2008, how did you come to meet
Detective Burgess?

A. She camé to the house and I was there by mySelf_
and we . sat on the porch and she asked me questions.

Q. Okay. Now, did you call Detective Burgess to your

house?

A. No, sir.

Q. Did you know she was coming?

A, Yes, sir.

Q. Okay. How did you know she was coming?

A. I'd been talking to Michelle and my nana and my
grandpa.

Q. Okay. Now, did you tell her what you told us
today about what happened?

A. Yes, sir.

Q. ~ Do you remember how long the conversation was
between you and Detective Burgess?

A. A couple of hours.

Q. Okay. And what happened after that?

A. I had my duffle bag packed because I knew that I
wasn't going to stay there. So I got my bag and then
we went back to the police statjon..

Q. Okay. And at the police station,.did you continue
to talk to Ms. Burgess? |

A. I sat in her aoffice for a few minutes -- well, for
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Complainant - Direct Examination by Mr. Richardson

a couple of hours. And then Laura Hammond came in

there and I talked to her.
)

Q. Okay. At some point in time, did your mother
come?
A. Yes, sir.

Q. And do you rémember where you were when yoﬁr
mother éame? |

A. I was sitting in Detective Burgess’ office.

Q. Okay. And what did she do énd say when she first
saw you?

A. She wasvégying. And she asked me if Qhat I had
said about Joey was true. 2And I said,‘yes. And then.

she asked me if -- she asked me if I had my phone, and

I told her yes, and she took it.

Q. Did she say anything about why she was taking your
phone?

A. No, sir.

Q. Now, do you recall being -in foster‘care -~ Oor
excuse me. Do you recall being -- knowing Greg Davis

and Amanda Davis?

A. Yes, sir. | ) N

Q. Okay; Who are they?

A. Well, when I was living down here; I had a
boyfriénd named Josh Davis and fhese were his parents.
Q. Okay. Did you spend time with them?

I8
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Complainant - Direet Examination by Mr. Richardsan

A. Yes, sir.

Q. Okay. And in spending time with them, what would
you do?

A. We .went to church.

Q. Anythinglelse?

A. Well, we had -- we hung out on occasions and like
~- stuff like that. |

Q. Did yod‘talk to themigbout Virginia and going back
to Virgiﬁia? »

A. I only told them that I did not want to go back to
Virgini;, because it was like drama up there. and stuff
like that.

Q. And when you say drama ﬁb there, you’re referring
to your family up there? |

A. Yes, sir.

Q. Now, did you ever go'back to Defendant Sanders’
house?
A. Yes, sir.

Q. When did you go back there?
A. After church and stuff like that.
Q. Okay. But did you ever go back there after you

met Ms. Burgess?

A. No, sir.

Q. Okay. You did go to a:foster home?

A. Yes, sir. -
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Complainant - Direct Examinarion by Mr. Richardson

Q. Okay. And were they strangers?
A. To me, yes.

MR. RICHARDSON: Beg the Court’s indulgence.
Q. Okay. Let me ask you, the person that touched you
between fhe legs,'rubbed yod between the legs, rubbed
your breasts, and penetrated you with his fiﬁger and
his penis, is he in this court room?

MR. DEJONG: Your Honor, I object to the form
of the guestion.

THE CQURT: Rephrase your guestion if you
would, Mr}‘Richardson.
Q. Is the person who penetrated yéu with his penis in
this courtroom?
A, Yes, sir.
Q. Is the person who penetrated you with his finger'

. . _ - N
in this courtroom? :

A. Yes, sir.
Q. Is the perscn wha rubbed you with his hand in this
courtroom?
\ ™~
A. \Yés, sir.

Q. Is the person that rubbed your breast in this

courtroom? .
a. Yes, sir.
Q. YCan you please paint him out?

A. He’s sitting right there.
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1 Q. ‘What color tie has he got on?
2 A. A blue one.
3 Q. And is the person who you told that Defendant

4 Sanders was touching you in this courtroom?

5 o " MR. ROBINSON: Objection.
6 A. Yes, sir.
7 - MR. ROBINSON: Objection, Your Honor. In

8 this case as far as it calls for speculation.
9 | THE COURT: I overrule your objection.

~

10 Q. Is the person who you told thaé Defendant Sanders
11 was touching you and rubbing you, --- |

12 A. Yes, sir.

13 q. -- 1is she in this courtroom?

14 A. Yes, sir..

15 Q. Where is she?

16 A She’s right there.

17 Q. Thank you. That’s all the questions I have. You
18 need to answer any quéstions they have for you, okay?
19 THE_QOURT: Mr. Dedong, you may croés—examine
20 the witness.

21 MR. DEJONG: Yopr Honor, may it please,the

- 22 court.

23 CROSS EXAMINATION

24 BY MR. DEJONG:

25 Q. So 'Complainant, before you or your mother ever met

{



241

State of Sauth Caralina -vs- Joseph P. Sanders, [V (2010-GS-39-1115 and 1116) 241
State of South Carolina -vs- Anita Gearhart (2009-GS$-39-353)

1

2

10

11

12

13

14

15

16
17
18
19
20
21
22
23
24

25

Complainant "= Cross Examination by Mr. DeJong

Mr. Sanders, y'all lived in Virginia? -

A. Yes, sir. . R

Q. Did your mother work in Virginia?

A. Yes,,éir{

Q. And you and your mother lived with your grandma?
A. Yes, sir.

Q. That would have been your mother’s mother;
correct?

A. Yés, sir.

Q. All right. And did you spend a lot of time with
your grandma? |
A, Yes, sir.

Q. Were you and she close?
A. Yes, sir.

Q. You confide in her?

A. Yes, sir. )

Q. You could teil‘your grandmother things you
COuldn't’tell anybody else; couldn’t you? |

A. Yes, sir. | K

Q. Now, your érSndmother, she is no longer -- your

mother’s mother, your grandmother, the one you lived

with, she’s no longer living; right?

A. Yes, sir.

Q. Do you remember when she died?

A. June the 6th, 2008.
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Complainant ' - Cross Examination by Mr. Delong

Q. All right. Now, let’s back up a little bit.
We’ll come back to that. So your mother -- yoﬁ say
your mother and you would drive from Virginia to

Easley; 1is that correct?

A. Yes, sir.
Q. How long of a drive was that?

A. About six hours.

Q. One way?

A. Yes, sir.

Q. Did you and your mother have a good relationship
at that point in time?

A. For the most part.

Q. Okay. She was the mother and you were the
daughter; right? |

A. Yes, sir.

Q. And there were certainly times you did things that
she didn’t agree with; right?

A. Yes, .sir.

Q. Okay. But you would confide in your mother, would

you not?
A, Yes, sir. )
Q. You would share things with her? And you would

share important things with her, would you not?
A. Yes, sir.

Q. All right. So how many times now, before you

y
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Complainant =~ Crass Examination by Mr. DeJong

moved down here; do you say that you came to Greenville

with your mother? '

/A,' About five.

Q. Okay.v Aboﬁt five. So the first time you came,
you said you met at the Marrioctt in Spartanburg;'is
that correct?
A, Yes, sir.
Q. And then if I understood you, you said-you left

the Marriott and came to Easley?

A. Yes, sir.

Q. Did ydu ever spend the nightvat'Easley?

A. We stayed at the Comfort Inn in Easley overnight.
Q. And the Marriott; did. you ever spend the night?

No, sir. ' w

S

Q. All right. In talking with Ms. Burgess back in
June of 2008, do you remember telling her that you met
at the Marriott aﬁd nothing happened?

A. Yes, sir |

Q. All right. So that’s a little different than what

,yog/re telling us today; right?

A. Well, after we met .at the Marrictt, and we went to
the Comfort Inn, and then -

QJ But as I recall, what you shared with Ms. Burgess
was that Qhen you -- the first time you met was at the

Marriott in Spartanburg, and you said nothing happened
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that time?

A. Nothing -happened there at the Spartanburg

Marriott. .

Q. I see. Okay.' So you then came to Easley ffom
Spartanburg?

A. Yes,\sir.

0. Okay. Now, that was the first time you had met
Joey? | |

A. Yes, sir.

Q. To your knowledge had your mother met Joey
before? | | |

A, Not to my knowledge.

Q. So they talked for a couple of minutes and started
having sex?

A. Yes,.sir.

Q. Now what time of the day was this?

Al It-~was towards like the evening,

I beg yoﬁr pardon?

Q.
A, Towards the evening.
Q. Towards the evening. So what time do you say that

-~ well, .let me ask you this. What day of the week
would fou come from Vifginia, asAyou put it, to meet
Joey at the Comfort Inn? - (

A. Some days we would leave late Ffiday. And then

‘others we. would leave on Sunday -~ or Saturday.
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Complainant - Cross Examination by Mr. DeJong .

Q. Okay. Well, on this particular day do you
remember whether you came down on Friday or Saturday?
A, Saturday.

Q. So what time did you get here on Saturday?

A, Between twelve noon and five p.m.

Q. Well, is that when you got the Marriott in
Spartanburg or is that when you say you éot-to the
Comfort Inn in Easley?

A. I don’t.remember.

Q. .Okay,. But do you remember if it was still
daylight outsidg?

A. Yes,.sir. It was still daylight.

Q. And, according to you, was it still daylight when

you say Joey and your mom are having sex?

a. Yes, sir,

Q. And you were in your pajamas?\

A, Yes, sir.

Q. Okay. Had you eaten your evening meal yet?
A. Yes, sir.

Q. Okay. Did'y'all go out to eat?

A. Yes, sir.

Q. Do you remember where you went to eat?
A. No, sir.

Q. Do you remember what you had to eat?

A. No, sir.
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1 Q. So basically you would tell us that y’all got down
2 here and -- well, I think Mr. Richardson asked you and
3 1 have a hard time hearing sometimes, so I apoclogize
4 for that. But as you tell us when you left the
5 Marriott in Spartanburg and came to Easley, you came in
6 two differeﬁt cars. Is that correct?
7 B. Yes, sir.
8 Q. And you rode with your mother, I guess.
9 ~A. Yes, sir.
10 Q. Okay. So do you -- you get to the motel in Easley
11 and do you immediately go to the room?
12 A. We took our stuff.
13 Q. Pardon me?
14 A. We took our stuff in there,
15 Q. Okay. Well, did you stop between Spartanbdrg and
16 Easley to eat?
17 A, Yés, sir.

18 Q. Okay. But you don’t remember where?

19 B, No, sir.

20 Q. All right. Do you remember how long it took from
21 where you got to eat to get to the -- to Easley?
22 A, No, sir.

23 Q. And then once you got your stuff in the room,

24 within a couple of minutes, you’re telling us, that

25 Joey and your mom were having sex?.
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1 A. Yes, sir.
2 Q.. And was there a -- well, let me ask you a little
3 bit about the motel room. How many beds were in the
4 motel room?
5 A. One.
6 Q. So it would be what we would consider to be a
7 pretty small motel room, would it not?
8 A. Yes, sir.
9 Q. Okay. The shower would be very close to where the
10 bed is, would it not?
11 A. Yes, sir.
12 Q. You’d have to be careful so you don‘t bump your
13 shins on something when you walked around; right?
14 A. Yes, sir. |
15 0Q. Okay. So you get in the room, it’s still light.
16 Sco coming back to you for just a little bit, so within
17 just a couple of minutes of you getting into the motel
18 room, you change into your pajamas?
19 A. Yes, sir.
20 Q. Now; you didn’t travel from Virginia in your
21 pajamas; did you?
22 A No, sir.
23 Q. Okay. And you remember it was still light
24 outside?
25 A. Yes, sir.
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1 Q. Okay. So then you say that this transpired with

2 Joey. Now, the next day you saw Joey again; right?

3 A. Yes, sir.

4 Q. Okay. By the way, did you ever meet Joey’s

5 parents?

6 A. No, sir.

7 Q. You don’t Mr. Joe and Ms. Gail Sanders?

8 A. I do, but I never met them until I moved in.

9 Q. Okay. But you know them?

10 A. Yes, éir,

11 Q. Sometime after the fact, but not at this point in
12 time?

13 A. Yes, sir.

14 Q. Okay. All right. So you see Joey the next day:
15 right? |

16 A. Yes, sir.

17 Q. And then y’all pack up, leave and go drive six’
18 hours back to Virginia? |

19 A, Yes, sir.

20 Q. Do you and your mother talk on your way back to
21 Virginia?

22 A, No, sir.

23 0. No talk at all?

24 A. We talked, but I don’t remember what we were

25 talking about.
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Complainant ' - Cross Examination by Mr. DeJong

Q. Okay. And for six hours you’re in a car with your

~

mother?
A. Yes, sir.

/
Q. 'Now, you get back to Virginia, and now you’re

still living with your grandmother; right?

A. Yes, sir.

Q. .Did you ever say anything to your.grandmother?
A. No, sir.

Q. And then you come down again, and again you say

it’s the Comfort Inn} right?

e Yes, sir.

Q. .And'do you remember.the second time you came down,
was that on a Friday of a Saturday?
. I don‘t remembér.
But youfre sure you were at\the Comfort -Inn?

A

Q.

A. Yes, sir.
Q. And at the same type of room?
A

. Yes, sir.
Q. One bed?
A. Yes, sir.
Q. Okayt And when you got to the room, was it still

daylight outside?
A. Yes, sir.
Q. QOkay. Had you-been out to eat at that point in

time?
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Complainant = Cross Examination by Mr. DeJong

A. No, sir.
Q. So you got to the roem and within a couple of

minutes, what you‘re telling us ---

A. Yes, sir.

Q- ~~ Joey and your mama were having sex?

. Yes; sir.

Q. Was there any doubt that yod were in the room?

A. What do ycou mean?

Q. I mean, you were visible; right;

A; Yes, sir.

Q. Well, you’re probably a little biéger now than you

were back in 2009; right?

A. Yes, sir.

Q. But you were a human being in the room; right?

A. Yes, sir.

Q. Okayl And where were you the second time, when
you say that Joey énd your mom were having sex?

a. I was -~ first I was sitting up in the chair, and

then I laid down in the floor.

Q. Oka. &And s¢ I’'m clear, you get to the motel, you

get your stuff in, and within two minﬁtes, mom and Joey
are having sex?

A. Yes, sir.

Q. And, again, thevsecond time you were there, are

you 1in your pajamas?
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1 A. Yes, sir.
2 Q. | NMow, the second time you haven’t been out to eat
3 yet; have you?.
4 A.v Ne, sir.
5 Q. Yeah. Well, I gather again i£ took about six
6 hours to éet down here; didn’£ it?
7 A. Yes, sir.
8§ Q. And then you saw Joey the next day?
9 A, Yes/ sir.
10 Q. Ckay. Well, let me ask you this. The sécond time
11  you were down here, aﬁd you say this happened, did
12 yrall ever go out to eat?
13 A. After my mom and Joey -- well, after Joey had
14 left; |
15 Q. Okay. So then you had to change.out of your
16 pajamas and put your clothes back on and then 'you and
17 your mom went to eat? | J.
18 . A. Yes, sir.
19 Q. Okay. And then there was a third time you say;
20 right? ’
21 A. Yes, sir. |
22 Q. And basically you’re telling us the same thing,
23  this happened the game way every time; right?
24 A, Yes, sir.
25 Q. No difference?- Everything was just that way?
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1 A, Yes, sir.

2 Q. I see. Now,,and‘each time that you left -- each
3 time you were with your mother; right?

4 B, Yes, sir. BN '

5 Q. And/each time you left you had to drive six hours

6 Dback to Virginia; right?

7 A. Yes, sir.

8 Q. And each time you got back to Virginia, you were

9 still living with your grandmother; right?
/

10 . A. Not each time.

11 Q. Okay. Well, how many fimes?

12 A, The first time.

13 Q. Okay. Well, after you didn'£ live with your
14 grandmother, did you still see your(grandmother?

15 A, A few times.

16 Q. And was your relationship the same with your
17 - grandmother? _ v )
I8 A. Yes, sir.

19 Q. Very close?

20 A, Yes, sir.

21 q. And you were quite upset when your grandmother
22 died; weren't you? |

23 A. Yes, sir. ( |

24 Q. And you and -- well, let me back up. Now, you say

25 on those trips -- well, a total of five times and you
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Complainant '~ Cross Examination by Mr. Dedong .
say three times, what -- you have described what you
say happened.. And then there were two times that
nothing happened; right?

A. Yes, sir.

Q. Okay. Were you at the Comfort Inn?
A. Yes, sir.

Q.' Okay. Wasvyour mom there?

A. Yes, -sir.

Q. Was Joey there?

A. Yes, sir.

Q. Was anybody else there?

A. No: sir.

Q. And these times you would come to the Comfort. Inn,
you went shopping?

A. Ye§,'sir.

Q. You went bowling?

A. Yes, sir.

Q. Went to the movies?

=

Yes, sir.
Q. Did all of these things?
A

Yes, sir. ¢ '

Q. Would this be what you were telling'us that you

would do these things, you would go bowling, you would

. go shopping, you would go to the movies, would this be

before or after you say Joey did these things to you?
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1 A. We came down the first three times that he had did
2 this, and then he stopped, and then the last twoc times,
3 he did. \
4 Q. I'm sorry. I couldn’t hear you.
5 " A. Like the first three times that me and my mom came
6 down there, we - he_didn‘t do anything, but the last
7 two times he did.-
8 0. But wha;'l"am asking you, did you go shopping
9 e@ery time you came down here?
10 A, For the most part.
11 Q. Okay. Did you go bowling when you -- every time
12 .you came down here?
13 A. No, sir.
14 Q. How many times did you go bo;ling?
15 A. A couple.
16 0. How hany times did you go tc the movies?
17 A, Once or twice.
18 Q. Well, when you went bowling and you went to the
19 movies, would that be:on the night you got here or on
20 Sunday or when would it be?
21 A, Sometimes it would be the day of, and then
22 sometimes it would be the day after.
23 0. Okay. So sometimes on the day you gotlhere, if I
24 understand you corréctly, is what you’ve described for
25 4

us, you would get to the motel, get your baggage in
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there, in a couple of minutes mom énd‘dad would be --
mom and Joey would be having sex. You were in your
pajamas. And then later on you would go out in the
night; right? | (

A. Half-way. The first couple of times like they |
would do stuff and after that we wouldn’t go anywhere.
aAnd then like we wouid -~ liké mom and Joey would ‘like
have sex and stuff and then after he lefﬁ, one time me'
and mom went to get.something to eat. And then other ’
times we went before they did anything.

Q. Okay. Well, when your mom moved down he;e, do you
remember what yéér it was your mom moved down here?

A. At the beginn?ng of 2006.

Q. 2006. So that wéUld‘have -- would that have been

early in the year 20067

A. Yes, sir.

Q. Okay. January: February, somewhere in there?

A. Yes, sir.

Q. So you were still in school?

A, Yes, sir.

Q. Now, in January or February of ‘06, you went back

to live with your grandmother. Is that correct?
A. Yes, sir.
Q. And when you went back to live with your

grandmother, it was' at that point in time -- at that
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1 point in time, it was just you, grandma and step-
2 gfandfather, I think you said?
3 A. Yes, sgir,
4 Q. .ThOSe were the only peOple that were living in the
5 house; right?
& A. No, sir.
7 Q Who else waS'liviﬁg thereé'
8§ A. My cousin. My stép-grandpa's son’s son.
A9 Q All right. But you certaiﬁly shared a lot of time
10 with your grandmother; did you not?
1 A. Yes, =ir.
12 Q. And on a daily basis?
13 A. Yes, sir.
14 Q. Or -- well, from sometime in January or February,
15 until the. end of that school year in '06; correct?
16 A. Yes, sir. \
17 Qﬁ Now, were there fimes after you moved down here
18 that you went to Virginia?
19 A, Yes, sir.
20 Q Do you recall how many times?
21 A, A few, but not many.
22 Q All right. Now, when you would go to Virginia,
23 after you had moved down here, did you see your
24 grandma?
25 A. Yes, sir. o \
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1 0. And was your relationship still the same with your
2 grandma?
3 B. Yes, sir.
4 Q. And when QOu lived with your grandmother, after
5 your mom moved down here, was your relationship the
6 same with her then?
7 A Yes, sir.
8 Q. Very close?
2 A. Yes, sir.
10 Q. A person you could confide everytﬁing; correct?
11 A. Yes, sir.
12 Q. All right. And in -- you don’t remember what
13 month you came in ‘06?7 |
14 A, I tﬁink it was the end of July, beginning of
15 August.
16 Q. Now, you say when you moved down here, what you’re-
17 sharing with us, that Joey did some things to you:.
18 correct?
19 A, Yes, sir,
‘20 Q. And so that I’m clear, after that started, did you
21 go back to Virginia‘and see your grandmother?
22 A, Yes, sir..
23 Q. Would Joey go with you on those trips?
24 A. He did a couple of times.
25 Q. But there were times he did not?
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1 A, Yes, sir.

2 Q. And there was times that you went back toc Vifginia

3 and Joey wasn’t with you. Was it just you and your

4 mom?

5 A. Yes, sir.

6 OQ. | And, again, did you have a fairly close

7 rela%ionship with yoﬁr mother?

8 A. Fairly close.

9 Q.- Okay. So basicaliy at that point in your life,

10 Cbmpmmmn, it was basically your grandmother-and your

11  mother; was it not?

12 A. - Yes, sir.

13/ Q. That was pretty much your family; right?

14 A. Yes, sir. '

15 Q. And now you say sometime in April, I believe, of
16 2008, yoﬁ told youf mom that Joey was grabbing, I think
17 your words were, your breast or your boobs and QOUr

18 behind; right?

19 A. Between my legs.

20 Q. Okay. So -- Okay. So that was in April of 20087
21 A. I;m not sure.

22 Q. Okay.l Well, do you femember in 2008, do you ‘
23 remember Memorial Day in 2008?

24 A, Yes, sir.

25 Q. Did y'all go see your grandma§
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I 'A. Yes, sir.
2 Q. Had»ybu, acbording to you, had you reported this
3 to your mother before Memorial Day that year?
4 A, Yes, sir. |
5 0. Okéy. "And did Joey go with you when y’all went up
6 ‘Memorial Day?
7 A. ¥es, sir.
8§ 0. Bnd did you stay at your Grandma’s house?
9 A. Yes, sir. |
10 Q Where did Joey stay?
11 A, Him and my mom went to a hotel.
12 Q.- Okay. So did you have time alone with your
13 grandmother during all of that?
14 4. Yeah. Well, there was other people around, but
15
16 Q. But you had some one-on-one time with your
17+ grandmother; did you not?
18 A, Yes, sir.
19 Q. okay. And tﬁen you say it was -- was it after you
20 say you reported to your mom this incident, where.you
21 say Joey had sex with you?
22 A. - 1t was after. After Joey had sex with me, I told
23 my mom that he was touching me.
24 Q. All'right. So yoﬁ don’t remember how long before
25 Memorial Day in 2008 you reported to your mother;
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1 right?

2 A. No, sir

3 Q. Okay. Well, do you remember in March or April

4 your mother and you having, to some extent Joey being

5 involved, having a falling-out over a boyfriend?

6 A. Yes, sir.

7 Q. And your mother was very upset with you because of

8 some text messages; I believe. - Is that correct?

% A. Yes, sir.

10 Q. All right. BAnd Joey had some involvement in that;
11 did he not? |

12 A. Yes, sir.

13 Q. And that upsét you; didn’t it?

14 A. Yes, sir.

15 Q. It made you very angry; didn’t it?

16 A. Yes, sir.

17 Q. Okay. And then -- Qell, let me ask you this.

18 Once you moved down here, then did you meet Joey’s mom
19 and dad? | )

20 A, Yes, sir.

21 Q. And when you got off from -- well, what was your
22 relationship with them? As you lived here for a while,
23  how did you see Mr. Joe and Ms. Gail?

24 A, Like, I'd go up there and help them with like

25 cleaning their house and stuff. And like we’d just
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‘- Cross Examination by Mr. DeJong

spend time together.

Q.

A.

A.

Q.

Did you spend a lot of time together?
Kind of.

Well, where was -- Joey worked; right?

-Yes, sir.

Where did he work?

Fof the Miss South Carolina Organization.
Where was his office?

In Liberty.

Okay. Did he work out of the same office as Mr.

Joe ahd Ms. Gail?

a.

Q.

A.

Q.

fes, sir.

And would you go there after school sometime?
Sometimes.

Do your homework?

Yes, sir.

And when you Qent to do your homework at the

office in Liberty, would Mr. Joe and Ms. Gail be there?

A.

Q.

>

L @)

A.

Q.

Yes, sir.

What did you call them, by the way?

" Ms. Gail and Papa Joe.

Okay. Kind of like your grandparents; right?
Yes, sir.

And when you went to the office to do homework or

whatever you did there, would they be there?
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A. Yes, sir.
Q. Okay. Would Joey be there?
A.. Yes, sir.
Q. Were there some times that Joey might be there and

10
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they not be there?

A, Sometimes.

0. Okay. But you say nothin§ -- everything that
happened, according to you, happened at the motel or at
this house in Liberty; correct? .» |

A. Yes, sir.

0~ All right. So you certainly.-- once you moved
down here, your family was basically you and your mom,

that is, what we sometimes call your immediate family;

right?
“A. Yes, sir.
Q. Did you have ahy other relatives that lived in

this area?

A. Not in this area, but in South Carolina.
Q. What was your nearest relative that lived in South
Carolina?

A. In Rock Hill. o |

Q. Did you ever drive from Liberty to Rock Hill?
A. No, sir.
Q. Okay. So you don’t know how far that was?

A. No, sir.
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~ Cross Examination by Mr. DeJong
Okay\ And who was that person?-

That lived in Rock Hill?

Yes, ma’am.

My Aunt Cindy. (

Okay. S50 how many days a week would you say you
to Joey’s office? |

During my fifth grade year, I went there pretty
every day. |

~

Okay. And when you went there everyday, did you

go there directly from school?

A.

Q.

. Yes, sir.

Now, when you went from school to the office,

would you take the bus or how did you get there?

h.
Q.
aA.

Q.

I would walk.
You would walk. And about how far was-that? .
About a block.

Okay. So in the afternoon when you were in the

fifth grade, I believe you said.

A.
Q.

A.

Q
A
Q.
A

Yes, sir.
Just every afternoon you went to the office?

Yes, sir.

Yes, sir.

)
And the spring of ‘07; right?

Yes, sir.
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Q. All right,‘ And then during the summer, would you
go to.the'office and spend time?

A. ébmetimes.‘ /

0. Well, let me back up again, just a little bit.
Before your mom met Joey, and y‘all liﬁed up in
Virginia, now where did you'live, Roanoke, or
Lynchburg, or where did you live?

A. Both.

Q. Both, okay. When you were coming to see Joey,
where were you living then?

A. We were liQing in Rocanoke and Lynchburg.

Q. Okay. Now, even at that point in time when you
were living up in Virginia, again, bésically your
immediate family-was you and your mother; right?

A.. And my grandma and my brothers and ---

Q. Right. Okay. But you spent a lot of time with

your grandmother?

A. Yes, sir.

Q. And four mother worked?

A. Yes, sir. |

Q. And when your mother wasn’t working, she did

things with you; did she not?
A. Yes, sir.
Q. And y’all went to your school, extracurricular

activities?
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A. Softball.
Q. You like softball, I think; is that correct?
A. Yes, sir.

Q. And basketball, I think, as well?

.A. 1 played softball and basketball fbr two years,

but I don’t play anymore.

Q. Now, oﬁce -- well, Qhen your mom wasn’t working,
would you say that she gave you most of *her time when
she wasn’t working? |
A. Yes, sir, L

/
Q. Okay. Now, once Joey came into the picture, she

didn’t spend as much time with you; did she?

A. Yes, sir.

0. As a matter of fact, she had speht gquite -- or had
to -- she just didn’t spénd as much time with you; did
she?

A. No, sir.

Q. And that bothered you?

A. Yes, sir.

Q. And now, you say that whén you were in the house
in Liberty, and you say Joey did these things, your mom
was home?

A. Not -- well, for some of it. Whgn he was touching
me, sbﬁe_days she was.

Q. Okay. How big was the house that YOU lived in 1in
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1 Liberty?

b

2 &, It was long.

3 Q. And how many bedrooms?

4 A. Two.

5 Q. How many bathrooms?

6 A. One,. A
7 Q. Kitchen?

B A. Yes, sir.

5 Q. Laundry room? .

10 A. Yes, sir. -

11 Q. Den?

12 A. Yes, sir.

13 Q. Okay. And is that’pretty much it?

14 A, There was a living room and a dining room.

15 Q. Okay. Were the iiving room, dining room and den
16 all together or were they actually separate rooms?

17 A. When you went into the dining room, you had to go
18 1like in this hallway kind of thing. And then the --
19 here’s ~- like this is the den. The dining room would
20 be like right off of it.

21 Q. Okéy. Well, how far from the kitchen was your

22 bpedroom? :

23 A. You had to go thfough the dining room and the den.
24 Q. Okay. And you did have your own bedroo@?

!

25 A. Yes, sir.
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I Q. There would have -~ well, and I’11 ask you this.
2 bid your mom and Joey share a bedroom?.
j A. Yes, sir,
4 Q. IAnd there was certainly no reaSoh that you would
5 have had to have been in Joey’s bedroom, was there, or
6 your mom’s bedroom?
7 A. No, sir.
8§ Q. And when your mom was .there when you say this was
9 happening, she was moving around the house; wasn’t she?
10 A. Yes, sir,
11 Q. Doing laundry, putting up laundry and that of
12  thing? /
\13 A. Yes, sir.
14 ¢@. All right. So now you went to Virginia Memorial
15 Day of 2008; correct? .
‘16 A. Yes, sir.
17' Q. Then within basically a few days of Memorial Day
18 of 2008, your grandmother died?
19 A. Yes, sir.
Zﬁ Q. And y’all went back to Virginia; right?
- 21 A. Yes, sir. |
22 0. And you went for the funeral?
23 A, Yes, sir. | |
24 Q. Let me back up just‘a liftle bit. Before your
25 grandmogher died, right around this Memorial Day trip,

)
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either shortly before or shortly after, I’m not sure,

but de you remember you.and your hother'being in

Spartanburg getting ready -- or getting ready for a

pageant or something like that?
h. Yes, sir. ‘ \
Q. And do you remember during the course of that,

that your mother and Joey bhad a little bit of an

argument?
A. No, sir.
Q. You don’t remember that? You don’t remember

saying that. you would do whatever it took to get back

~at Joey Sanders?

A. I never said that.

Q. Okay. All right. Now, let’s go on up to the

funeral. You go to Virginia, you’re at the funeral.
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At that point in timé, did you ask your mother to stay

in Virginia?

A. Yes, sir.

Q. And what was her response?
A. No. 3

Q. Did that upset you?

A.‘ Yes, sir.

Did you talk to your friends about. that?

H0

I talked to people there about it.

&

And who did you talk to there about it?
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Complainant ' - Cross Examination by Mr. DeJong

A. My brother, his wife, my grandpa énd Michelle.
Q. All rightL And who'’s Michelle?

4. She’s a very close family friend.

Q. Very what?

A. Close family friend.

Q. Okay. Is she your age?

A. No, sir.

Q. All right. So your mother said né, and that upset
you?

) Yes, sir.

Q. And you talked toc certain family members about
that?

A. Yes, sir.

Q. Okay. Now, let’s go talk about when you were

talking to Ms. Judy Chapman. You were at the Freeman’s
house; 1s that correct?

A. Yes, sir.

Q. And do you remember exactly what‘date that was?

A. No, sir.

Q. Okay. ‘Wﬁen you shared this with Ms. Chapman, that

you had lied =-=--

A, Yes, sir. .
Q. -- did she ask you‘any questions?
A. She just --- ‘

Q. Well, I'm sorry. I didn't mean to interrupt you.
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I apologize for that, but my guestion wasn’t a goo
guestion, okay? Before you shared this with Ms.
Chapmaﬁ, had she been asking you questions about w
had happened or gone on?

A. She did on previous visits.

Q. Okay. On this particular ---

A. No, sir.

Q. Okay. And were you crying when you told her
you had lied? |

A. No, sir,

Q. And did you share with Ms. Chapman as to why
had lied?

A, All I told her was that the stuff I had said
happened really didn’t happen. |

Q. Okay. And did you share with Ms. Chapman -~
you remember sharing with Ms. Chapman that the rea
you lied was because yoﬁ wanted to go to Virginia?
A. No, sir.

Q. You don’t remember that?

A. No, sir.

Q. Do you remember sharing with Ms. Chapman that
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before you ever talked to Ms. Burgess, do you remember

sharing with Ms. Chapman that when you-talked to t
pecple in Virginia about staying there, that you t

Ms. Chapman they told you what to do s0 you could
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Il  Virginia? '

2 A. Ne, sir.

3 0. You don’t‘remember that? Okay. And in talkiﬁg

4 with Ms. Chapman, did you share with her that Joey

5 treated‘ you l‘ik.e a father?

6 A. VYes, éir.v'

7 Q. And the closest thing 'youv had ever had to a

8 Vfather,~i think is what you shared with her; right?

9 A. Yes, sir. |

10 0. Ahd.that‘Joey’s parents, Paéa Joe and Ms. Gail,

11 were like grandpérents_to you?

12 A, .:Yes, sir.

13 Q. Okay. Now you only had the one conversation with

14 Ms. Chapman)when‘you said it:was a lie?

15 A. Yes, sir. |

16 Q. Do you remember telling Ms. Chapman that the worst

17 Joey had ever done to your, or the only thing he’d ever
~18 done to. you is,flipped}you on the -butt?

19 A. I did tell her that. .

20 QL Okay. Well,-let’s -~ see, and I'm not trying to
2i upset you, young lady. I just need to make sure Ivkhow
22 what yOu're'saying. Did you tell hér.the‘only thing he
23 ever did to you was flip you on the butt?

24 A. Yes, sir.»

25 Q. Okay.
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MR. DEJONG: ' One moment, pleéée, if I may,
Your Honor. |
Q. ' I believe you shafed with me, Complainant | that‘when
you went to school YOUI mother would drive you?

A, Yes, sir.

Q Was it just you and your motheré

A. Yes, sir.

Q. Would Joey ever'drive you?

A No, sir. |

Q. Did Joey ever pick you up from school?

A; Sometimeé.

Q. ' Did Papa Joe ever pick you up from school?
A, Sometimes.

Q. And when that happened, where did you go with
them? |

S | don’t remember.

Q. Okay. But you don’t know if you went home or to

the office or where you went?

A. We ﬁsually had to go somewhere.

Q. pardon me?

A. USually, we had to go somewhere.

Q. Okay . ”DO you recall sharing with Ms. Chapman that
you feared that if’you told somebody you- lied, thatlyou
would go to jail? |

A, Yes, sir.
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MR. DEJONG:- The.witness is with you, Mr.
Robinson.
 THE CdURT: You need to take a break? Doing.
all right. Okay:. Let’s begin cross examination, Mr.
Robinson.
MR._ROBTNSON: May it please the court.
THE. COURT: All;right. Mr. Robinson.
'MR. ROBINSON: Thank you.
© CROSS EXAMINATION

BY MR. ROBINSON:

Q. - How are yQu'doing today, Complainant
A. I'm fine.
Q. 'Have you heard of that new Twilight movie that’s

coming out?

A. Yes, sir.

Q. Are you exciﬁed?

A. Yes, sir.

Q. Okay. Complainant let mé ask you something. I was /

3

listening to your testimony out here. As far as the
times at the Comfort Inn when you guys would go to the
Comfort Inn, your mother wasn’t -- didn’t know anything

was going on; did she, at the Comfort Inn?

A. Well, ---

Q. She wasn’t there when all this stuff was going on;
s

was she? \
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1 A, Part of it.

2 Q. But you‘never told her anything was going on at

3 that time:; did you?

4 A. No, sir.

5 Q.’ Now, this was back in 2006, i believe; isn't that

6"right?

7 A, 2005.

8. Q. 2065? qu} at some point, specifically April of

9 2008, at that time you: said you told yoﬁr mothér that
10 Joey had been touching you, I'beliéve; is that right?
11 A, Yes, sir. ’ , "

12 0. And she kind of flipped out; didn’t she?

13 - A. A little bit.

14 Q.- ‘And she wanted to pack thé clothes -- SHe'd

15 already told you to pack.your~clothes and get the car
16 ready: is that correct?  |

17 A; - Yes, sir.

18 0. 'And‘isn’t it true ﬁhat nothing ever‘happened affer
19 that point, between you énd Joey; did it?

20 A. He only kept touching me a little bhit.

21 Q. But after that time, there was>nd sort of -~ you
22  never told her anything after that time thatlanything
23 habpened; isn’t that correct?

24 A, ] Yes,‘sir;

25 Q. Just the ohe time; correct?
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A. Yes, sir.

o. And at that point what she did, she just got -- as

I said before -- as ycu said before, she packed her
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bags and said, we're going back to Virginia. Isn’'t
that right?

A. She said that we were going to move, but we
weren’t going back to Virginia.

Q. And she was not very happy; was she?

A. No.

Q. Okay. Now, and you were doing this -- you were
keeping tﬁis from your mom before‘that because you were
-- you didn’t want your mom to know about this. 1Isn’t
that correct? Becaﬁse ybu were scared.  Is ﬁhat what
you said?

/A. Yes, sir.

Q. Okay. Now, you had a boyfriend at this time;
didn’t you?

A. Yes, sir.

Q.r And you had a -- you actually -- this was -- he
was a little older; wasn’t he?

A. Not by much.

Q. Wasn’t he sixteen?
1
A. No, sir.
Q.  Heée wasn’t ‘sixteen? -
r
A. No, sir.
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1 Q. Didn’t your mother, at some point, confiscate your
2 cell phone becausé you had done(something or you'd
3 gotten into a little trouble or something. Is that
4 what you're teliing me? | ’
5 A. That’s when I had my phone taken away a lot.
6. Q. You had your phone taken away a lot?
7 A. Yes, sir.
8 Q. Now, isn’t it true tBat'you would send kind of
9 provocative text or emails to that boy?
10 MR. RICHARDSON: Judge, objection. Can'i
Il  approach?
12 v THE COURT: Yes,ysir.
13 (WHEREUPON, Mr. Richardson,. Mr. DeJong, and Mr.
14 Robinson approached the bar.)
15 MR. ROBINSON: One second, please. That’s
16 all the questions I have. Thank you..‘
17 - THE COURTE Any redirect?
18 MR. RICHARDSON: Nothing on redirect.
19 THE COURT: Thank you. You may step down.
20 MR. DEJONG: Your Honor, may we approach?
21 | THE COURT: Yes, sir.
22 {WHEREUPON, Mr.'Richardson, Mr. DeJong, and Mr.
23, | Robinson approached the bar.)
24 THE COURT: Madam forelad'yl, ladies and |
25 gentlemen, this would be a good time for us to take a
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break. I’1ll ask you to go back to jour jury room.
Don’t discuss the'Case in any way. We’ll take about a
ten or fifteen minute break and call you back in just a
few minutes.
{WHEREUPON, the jury,exitgd the open court at
| approximately 4:00 p.m.)

THE CQOURT: All right. We’ll take a short
break. . v

MR. DEJONG: Your Honor, if I may, before ﬁe
do that, since the jury has now been sworn, we might as
well ﬁake up this issue of Mr. Sanders’ continuing on
bond. I'm going to ask YGU to continue him. He Eas
been to my office eVery time I’ve asked him to be
there, .Your Honor. He has been in this courtroom. .

THE COURT: For now, through the bieak we
will. We may address that at the end of the day, okay?

MR. DEJONG: All Fight. Thank you, Your
Honor.

(WHEREUPON, the court stood at recess for a'short
break.)

THE COURT: We’ve got several visitors in the
courtroom, I’ve noticed, and even the jurors have |
commented to the bailiffs that there’s way too much
movement goiﬁg on. If you need to get up, well,

obviously you need to and the bailiffs will instruct
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you as to when you can’t leave, when charges are going
on and so forth. But if you leave, I’11 ask that you
just stay outside until there’s a break with another
witness, and the bailiff will then let you back in. If
you have to go out for any reason then we're certainly
not going to tell you you’ve got to stay in here. But
once youyéo out, then you’ll need to stay out until we

have a break. I don’t want the jury to be distracted

in any way from what -- their hearing direct
examination and cross examination both. So bear that
in mind. '

Also,‘please bear in mind that when the jury is
dismissed everybody else needs to remain in their seats
until they’re out of the courtroom. Are you ready to
proceeﬂ, Selicitor? ' S

MR. RICHARDSON: The State’s ready, Your

honq;.
A THE COURT: 1Is the Defense ready?
MR. DEJONG: Ready for the Defense, Your
Honor.

(WHEREUPON, the jury entered the open court at
approximately 4:43 p.m.)

THE COURT: Solicitor, you may call your next

witness.

MR. RICHARDSON: The State calls Greg Davis.
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MISTER CLERK: Place your left hand on the
bible and raise your right hand. Do you solemnly swear
or affirm the testimony you’re about to give in this
case to be the truth, the whole truth and nothing but
the truth, so help you God?

-
MR. DAVIS: I do.

N
MISTER CLERK: If you would have a seat and
state your name for thé record.
| MR, DAVIS: Greg Davis.
GREG DAVIS,
BEING‘FIRST DULY SWORN, TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION

BY MR, RICHARDSON:
Q. Okany Mr. Davis, it’s a really bad courtroom to
hear in so if you could speak up a little bit, I’'d

appreciate it. Now, you said you’'re Greg Davis?

a. Yes, sir.
Q. Okay. How old are you, Mr. Davis?
A. I'm forty-two.

Q. All right. And where do you reside?

A. I live in Liberty.

Q. Okay. Scoot up just a little bit to that {
microphone. |

A. ORaf. \

Q. So this.last witness (sic) can hear you.
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1 A. I live.in:Liberty.

2 Q. Okay. Are you married?

3 A, Yes, sir.

4 Q; Okay. And do you have any children?"
5 A. I have two boys. |

6 Q. All right. And how old are your boys?

They’re fifteen and twenty.

~J
>

.Okay, sir. And do you know Complainant ?

Q

9 A. Yes, I do.
Q How do you'know her?
A

11 A few years -ago, her and my youngest son, Josh,

12 became friends in school, and they developed a

13 friendship.

14 JQ.“ Okay, sir. And do you also know the defendants?

15 A. Yes, I do.

16 Q. Okay. And how do yod know them? ‘

17 A. Just throughiammmmmt ‘I did not know them before I'
18 met Complainant. | ]
19 Q. I'm sorry.. I didn’t hear you.

20 A, I had not knowed Joey before 1 met(@mmmmm

21 Q. Okay. You knew them through Complainant. Is that what
22 you’re stated? | ‘
23 A, Yes, sir¥

24 Q. Now, did you spend a lot of time with Complainant’

25 A, I think, yes, sir. I spent a lot of time with
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Complainant.

Q. Okay. Well, how much on a weekly basis would you

say you spent with Complainant

A. Three days out of the week.

Q. Okay. And Why were you spending that time with

her?

A. I didn’t, I didn’t hear you, sir:
Q. Why were you -- why was she spending time with

you?

- A. We took her to church, basically. We picked her

up on Wednesdays. She went to church with my family.
Sunday morning she went to church with our family.
Sunday afternoon she went to church with our family.

We would see her on Saturdays.‘ |

Q. Okay. Now; these times that you’re seeing her are

either of the defendants with her? Are any of the

defendants with cMmmMm at the times that you -- she’s

with you?

A. | When‘we would pick her up occasionally they would
be theré. We wouid pick her up SOmétime and they
wasn’t there. (

Q. Okay. And'wereiyou ~- in that situation,'were‘you
the one that was driving Comphinant -- picking Complainant Up
and dropping her off at home? |

A. We done it as a family.
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1 0. Okay. When you say as a family, ---
2 A. My wife and my son.
3 Q. Okay. Noﬁ, did she ever)‘during the time that you
4 knew her -- and letbme ask you that. Héw long dia you
S know her?
6 A. I thiﬁk between six or nine months.
7 Q. Okay. And during that.time, did she ever have any
8 conversations with you and your wife ébout Virginia?
9 ) MR. DEJONG: ;’ﬁ going to have to object.
10 Number one, he’s asking' for hearsay. I don‘t
11 specifically know what he is asking. We're getting
12 into an area where —-- him asking for the hearsay. I
13 have no idea what this witness’s response is going to
14 be, but I think there are certain limitations if he's
15 going where I think he’s going. .
16 fHE COURT: Well, what about -- how is this
17 not hearsay, Mr. Richardson.
18 | MR. RICHARDSON: The child has testified that
19 she had a conversation with him about Virginia, and
20 what that‘is. |
21v‘ THE COURT: She testified about her
22 conversaticn with this gentlemen? ;
23 | MR.'RICHARDSON: That’s correét;_ And on
24 croés examination an issue was>brou§ht up about

25 Virginia by Mr. Dedong.
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MR. DEJONG: It may have been brought up, but
1 don’t r— I'm not sure of the context that he’s saying
I brought it up. It sounds to me like he’s trying to
bolster the witness’ testimony.

THE COURT: All right. State your question
again; Mr. Richardson.

Q. Did you have =-- did Complainantt have a conversation
with you and your wife about Virginia?

A. Yes.

Q. Okay. And whét was that conversation?

MR. DEJONG: And that’s what I object to,
Your Honor.

THE COURT: Ladiés and gentlemen, I need to
ask you to go outside -- back to your jury room just
for a moment so I can rule on this matter. Don‘t
discuss the case.

(WHEREUPON, the jury exited the open court at
approximately 4:48 p.m.}

THE COURT: All right. Ask your guestion
again and I'1l let the witness answer the question, for
purposes of this hearing.

Q. What was the conversation that Comphinant had with
y’all about Virginia?‘
A, I think it was on Wednesday night we was coming

home from church. My wife was just talking, as we did
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to get to know Complanantt You know, we made her feel
welcome in the family, Jjust talking with her about
different things at different times. My wife had asked

her about her siblings, did she have any. What her

thoughts was, you know, on her family. And then my

wife said, would you ever want to move back to
Virginia. And she said, no.

MR. RICHARDSON: And that‘s the context of
it, Your Honor. What’s happened here is he’s hade an
issue of that.

THE COURT: Yes, sir.

MR. DEJONG: Your Honor, there’s no issue.
She admitted she said she wanted to go back to
Virginia, and she got angry at her mother. That’s no
issue. 11 didn’t raise an issue that they can now come
back and try to rehabilitate and bolster their own
witness; testimony. That was her tgstimony. I'm as

bound by her testimony as the State is bound by her

testimony. And it’s also basically getting into the

area of character. They’re saying she said that. Now
they want tb say she didn’t say that. I submit under
any of those theories that is not admissible festimony,
Your Honor. I can’t, I can’‘t understand under what
theory it would be admissible.

THE COURT: All right. Tell me, Mr.
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1 Richardson, how is it admissible under hearsay rules?
2 MR. RICHARDSON: Well, Your Honor, she

3 testified that she had the conversation. The testimony
4 1 heard, she had conVe:sation with this gentleman

5 involving her wanting to go back po Virginia. I asked
6 her that. When Mr. DeJong got up there, he gquestioned
7 her about wanting to go to Virginia. Their whole --

8 the basis of it is that she’s made this up to go to

9 vVvirginia. And éhat's certainly relevant to that.

10 THE COURT: Mr. DeJong, you say her testimony
11 was only that she did not want to go to Virginia?

12 MR. DEJONG: No, Your Honor. If that’s what
13 .Your Honor heard me say,-that's not.what I was saying.
14 I questioned her that when she was at her grandmother’s
15 funeral in June of 2008, that she discussed with her

16 mother that she wanted to stay in Virginia. She said
17 she had thét discussion, that she wanted ‘to stay with
18 her mother. I asked her what her mother’s response

19  was. Her mother said, no. I said, did thgt make you
20 angry? Yes, that madé_me angry. You wanted to stay in
2l Virginia? Yes, I wanted to stay in Virginia. And if
22 this boils down to evéry‘time one of my witnesses makes
23 a statément on the witﬁess stand I don’t like, that I

24  can call somebody in to refute it, we’re going to be

25 here a long time, Your Honor.
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1 'MR. RICHARDSON: You know, Your Honor, I --
2 the context I got it’in is -- and I think we’re talking
3 about the timing.
4 THE COURT: Well, and I agree. But, I mean,
5 your witness testified that she did not want to go to

6 Virginia because there was too much drama up there, I

7 believe was the word she said: right?

8 MR. RICHARDSON: Yes, that’s correct.
9 "~ THE COURT: And on cross examination she said
10 that she -~ after her grandmother died she wanted to

11 stay in Virginia?

~
12 ' MR. RICHARDSON: After her grandmother died.
13 THE COURT: After her grandmotherfdied?

14 ' MR. RICHARDSON: Yes.

15 - = - THE COURT: So how does this, how does this

16 overcome hearsay, what he’s saying?

17 . 'MR. RICHARDSON: Well, she’s testified to it. -
18 THE COURT: She’s testified at one time --

19 one time she said she did not want to go to Virginia,

20 and the other time she said she did. But how does this
21 witness -- how‘is it not hearsay, rather tﬁap just

22 asking her if she changed? T sustain the objection. I
23 don’t see how this is admissible under the hearsay

24  rule. |

25 MR. RICHARDSON: Yes, sir.
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MR. DEJONG: Thank you, Your Honér.

- THE COURT: Any other questions now for this
witness ---

MR. RICHARDSON: Yes,

THE COURT: -~ before the jury?

MR. RICHARbSON: ,ﬁo, I don't ﬁave any, I
don’t have any before the jury. 1I'm leaving that
issue, and I’'ve got ---

THE COURT: - Yeah. But you’ve got other
questions of him'in frOnt of the jury? |

MR. RICHARDSON: Yes, sir. I do.

THE COURT: All right. Let’s have our jury
come back in.

(WHEREUPON, the jury entered the open court at
approximately 4:55 p.m.)
THE COURT: All right, Mr. Richardson, you

may continue your examination of the witness.

‘ MR. RICHARDSON: Thank you, sir. A
Q. In your driving'her home, what, if any -- what, if
any, —-— strike that. Did she ever give you any idea of

whether she wanted to go back home when you were with
her?

MR. DEJONG: And Your Honor, again I object
Because now he’s calling for speculation.

THE COURT: When you -say back home, what -- -
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which home are you talking about?
Q. | Did she ever inform you -- the home that she lives
in with Joey Sanders, do you remember that?
A; Yes, sir.
0. Okay. Did you ever -- during that time would you
take her to church and events? |
A. At times when we would carry Complainant ===
- MR. DEJONG: And Your Honor, I objecf to
that. May we approach?
THE COURT: Yes, sir.
(WHEREUPON, Mr. Richardson, Mr. DeJong, and Mr.
Robiéson approached the bar.)
Q. Was there a reluctance by &mﬁme to gé home?
MR. DEJONG: Objection. He’s leading, Y?ur
Honor.
THE COURT: Rephrase your»qﬁestion.
Sustained.
Q. What, if anything, did she tell you about going
home to Joey Sanders? |
A. A lot of times when we would carry Complainant home,
she didn’t want’ to go'home. If -- her opinion was, if
quy was home -~-

Al ]

MR. DEJONG: Objection about what her opinion
/

was.

THE COURT:  Sustain the objection.
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Q. Just tell me what she told you.
A. She said that if Joey’s not home ---

MR. DEJONG: Objectién to what she said, Yo
Honor. |

THE COURT: Rephrase your question as to wh
he did based upon the conversation, Mr, Richardsoa,

" MR. RICHARDSON: Okay.

Q. Based upon your conversation with Complainant about -
going home, did you have further conversations with
her? o - .
A, When we would carry her home from church, she
would -- did not want to go home. She would want to
stay as long as she could. And when she -- you know,
we would carry her home, you could see the expression
on her face like she didn’t want to be thére.

Q. Okay. Did you ever witness her demeanor around

Joey Sanders?

A. I would say around Joey, Compainant felt threatened.
Q. Ckay. .
A, Just by her appearance. The way she would look.

At times when we would pick her up and carry her
somewhere( you could tell she was ---

MR. ROBINSON: Your Honor, I'm going to
object to this f;— |

THE COURT: What's your objection?
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ROBINSON: Speculation, Your Honor.
COURT: I overrule your objection.

finished with your answer?

MR.

THE
Q. Were you
A. Yes, sir.

MR.

have for this
DeJong or Mr.
THE

Dedong.

RICHARDSON: That’s all the questions I
witness. Please answer any questions Mr.
Robinson has for me.

COURT: You may cross examine, Mr.

CROSS EXAMINATION

BY MR. DEJONG:

Q. You said yéu knew Complainant fOor six to nine months?
A. I would estimate between six and nine months, yes,
sir. ’

Q. Okay. So that was the length of the relationship?
A. Basicaily, we met her when scaool étarted.

Q. What year?

A. i’d say

Q. Okay.
A

05, ‘06.

" Which would have probably been about two years ago

since I saw Complainant roughly.

Q. Well, if it was ‘05 or ‘06, it would have been

more like five to four ---

A.  '06.

Q. -- four to five years ---
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A, Okay.
Q. -~ ago; right?
A. I would say six -- probably around -- where would

that put it. It’s been two years since I've saw

Complainant,

Q. Okay.
A. So %et's say nine months prior to that.
‘
Qi Okay; So you saw her -- last saw her some time in
10872 )
A. Yes, sir.
Q. And ---

A. It was softball, baseball season.
Q. Okay. |
A, Because my son, my son.played baseball and Complainant
played softball.’ | .

Q. And one of your sons was fifteen?

A. He's fourteen. He turned -- just have turned
fifteen.
Q. Okay. Well, how old was he during this nine-month

i

span of time?

A. He would probably have been twelve.

0
Q. Okay. About the same age as Complainant
N
A. Yes, sir. | k
Q. Wére they goeod friends?

A. Yes, sir.
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1 Q. Liked to spend time with each other?
2 A. Yes, Sir.
3 Q. Had\a good time together?
A. I would say yes, for the most part.
Q. Did they play sports together?
6 A. No, sir.. Softball and baseball.
Q. Pardon me?
A. SThey'both - One‘played softball, the other played
9 baseball.
10 Q. Okay. All right. But as much as twelve-year-olds

11 can be, were they boyfriend/girlfriend?

12 A. They probkably thought they was.

13 Q. Well, that’s what I’'m saying ---
14 A, I mean as far as a twelve -- yes, sir.

15 Q. Yes, sir. And certainly, in light of that they

16 wanted to spend as much time Eogether as they could;

17 right?
18 A, Yes, sir.
19 MR. DEJONG: One moment, please, Your Honor.

~

20 'The witness is Witg,you, Mr. Robinson.

21 MR. ROBINSON: I have no guestions, Your

22  Honor.

23 _ THE‘COURT: Any redirect?

24 MR. RICHARDSON: "Nothing further, Your Honor.

25 : - THE COURT: All right. Thank you, sir. You
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may step down, Mr. Davis.

MR. RICHARDSON: Your Honor, may this witness
be excused?

MR. DEJONG: No objection on the part of Mr.
Sanders, Your Honor.

MR. ROBINSON: No objéction on behalf of Ms.
Gearhart.

THE COURT: Without objection, the witness
may be excused.

MR. RICHARDSON: The State calls Will Bryant

.to the stand.

MISTER CLERK: Place your left hand on the
bible and raise your right hand. Do you solemnly swear
or affirm the testimony you’re about to give in this
case to be the truth, the whole truth and nothing but
the truth, so0 help you God?

MR. BRYANT: I do.

MISTER CLERK: If you would have a seat and
state your name for the record;

MR. BRYANT: Will Bryant.

WILL, BRYANT,
BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION
BY MR. RICHARDSON:

Q. Mr. Bryant, where are you employed?
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1 A. Comfort Inn, Easley.
2 Q. All right. 1Is that Comfort Inn on Highway 123
3 Pickens County?
4 A. Yes, sir.
5. 0. Okay, sir. And in what capacity are you employed
6 there? |
7 A. General manager.
8 0. Okay, sir. And as the general manager, do you
9 have i1n your possession and control the records cof
10 regularly conducted activity that come through that
11 Comfort Inn?
12 A. .Yes, sir.
13 0. Okay. And are those records credit card receipts
14 and cash payments when people purchase rooms at your
15 hotel?
16 A. I'm not sure I understand your gquestion.
17 Q. Qkay, sir. Do y'all keep records of people who
18 pay to rent rooms in your hotel?
19 A, Yes, we do.
20 Q. Okay; And what kind of records are those?
21 A, Credit card transactions, cash transactions and
22 check transactions.
23 0. Okay. And do yoﬁ have -~ you keep those? Those
24 are in your custody?

25

A. Yes, sir.
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Q. Okay. And do you have with you any recofds that
pertain to Joseph Sanders?
A. Yés, sir, T do.
Q. Okay. And can I see those, pléase, sir?
.MR. DEJONG: May we approach, Your Honor?
THE COURT: Yes, sir.

{WHEREUPON, Mr. Richardson, Mr. DeJdong, and Mr.

Robinson approached the bar.) '

(WHEREUPO&, State Exhibit Numbkers 1, 2, 3 and

4 were marked for identification.}
Q. I'm going to hand you what’s now been marked as
State’s Exhibif-l. Those records, what are those?
What are those records?
A. This is a hotel journal detail report, which
lists the credit card, cash, check, direct bill
transactions for December the 5th, 2005. And also,
there’s a guest refund listed on here.
Q. Okay. And the documents behind it, are those also
the same for December? And you’re still -- we’re still
referring to State’s Exhibit 1.
A. The hotel Jjournal detail report is for December
the th. It’s a folio which.list'three nights’ stay,
is for December the 9th; So the dates do not match.
Q. Okay, sif. But who are those for?  Who is the

registered --—-
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1 A. The name con the folio is Joseph Sanders.

2 Q. Okay. And is that the only day you have in

3 December?

4 A, Well, in this folio, we have December the ‘Sth,

5 10th, and 11th. And we also have December the 27th.

6 Q. Okay. Now, are those records kept when payment is
7 made?

8 ‘A. Yes, sir.

9 Q;. And a room is rented?

10 A. Yes, sir.

11 Q.  Okay.

12 MR. RICHARDSON: At this time I would like to
13 move State’s 1 into evidence.

14 THE COURT: Any objection,

L5 MR. DEJONG: May I see them one more time,

16 please, Your Honor? With regard to what’s been marked
17 State’s Exhibit Nﬁmber 1, without objection, on behalf

18 of Mr. Sanders. Do you want to see them, Mr. .

19  Robinson?

20 THE CGOURT: Show £hem to Mr. Roﬁinson,
21 please.

22 MR. RICHARDSON: My apologies.

23 ' MR.'ROBINSON: I have no objection.

24 ' THE COURT: Without objection. State’s

25 'Exhibit Number 1 is into evidence.
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(WHEREUPON, State Exhibit Number 1 was admitted
into evidence.)
Q. Okay. Sir, from that can you tell me how many
days Joseph Sanders paid. for a room at the Comfort Inn
in Easiey?
A. On December the 12th an American Express ca;d was
charged for a three-night stay, December the 9th, 10th,
and 11th. December the 28th, a Visa payment was made
for a one-night stay on December thé 27th.
Q. Okay, sir.
A. There’s also -- I don’t have the folio that goes
with it, but according to the hotel journ;l détail, a
cash payment was»made by Joseph Sanders on December the
5th. And typically, cash payménts are made when you-

check in, not when you check out.

Q. I see.

A, And credit card payments are made wﬁen you check
out. |

Q. Okay, sir. And let me hand you what'’s nowAbeen

marked for identification purposes, State’s Exhibit 2.
What is that? |
A. Well, this is a telephone list which records
telephone calls made from a particular room on a
Certain date. There are folios and‘registration cards

for various days -- on various days.
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1 0. Okay. Well, let’s ~~- about the telephone record,
2 does that indicate it -- any indication that a Joseph
3 Sanders made a telephone call?
4 BA. Well, what the‘telephone records show is that room
5 106 made a call on October the 2nd, and/that the person
6 registered in that room waé Joey Sanders.
7 Q. I see.& Okay. What -- were there any days on --
8 during that month that he régistered to stay other than
9 that? |
10 A. Well, an the telephone list, it shows the arrival
11 date and deéarture date. The arrival date was Oétobe%
12 the 2nd, and the departure date was October the 3rd of
13 2005.
14 0. Okay. Are there any other days in Octoberé
15 A, And there’s also a folio to back that up, October
16 the 2nd to October the 3rd.
17 Q. By folio what do you mean, exactly?
18 A. Folic is a bill from the hotel for your room to
19  stay.
20 0. Okay.
2t A. I’11 just use the word bill, instead of folio,
22 instead of hotel language.
- 23 Q. Okay. |

24 A. But the bill was for October the 2nd, the night of

25 October the 2nd, with a VISA payment on October the
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Will Bryant - Direct Examination by Mr. Richardson

3rd5

Q.  Okay. Any.dthervnights?

A. OctoberltheiGth; check%out on the 7th with a VISA
payment’ |

Q. ‘Okay.

A. Octobef the 10th. Once again, with a VISA payment
for one night.' Ocﬁober the 13th for one night, with a
VISA payment. October the 15th for one night, VISA
payment. October the.-- and all of.these ;re 2005.
October 21st, 22nd, and 23rd, check-out on the 24th.

50 this was for three nights. Once again a VISA

payment. And all of these rooms -- well, you didn’t

L, -
ask the question. I won't answer it. And October the

24th forjohe night. Once again a VISA payment.
October theAZSth for one night, a VISA payméht.
Cctober the 30th for one night, a VISA payment.
Q. Okay. And all of those ﬁayments that’youﬁré
referring to, who is the person making péymént?
A, Joseéh Sanders.

VMR; RICHARDSON: At th;s time, we will move
State’s Exhibit 2 into evidence.

THE COURT: - Any objection to Exhibit 2?

~ {

MR. DEJONG: May I see them again, please,

Mr. Richardson? Without objection on behalf of Mr.

[
!

Sanders,  Your Honor.
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MR. ROBINSON:';NO objectibn, as to entefing
it as State’s Exhibit 2.
THE COURT: Without objection. Stateé’s
Exhibit‘Number 2 1s admitted intolévidence.
(WHEREUPON, Staté Exhibit Number 2 wasradﬁitted

into evidence.}

Q. - As to -- I'm referring to State’s-Exhib;t 3 marked

‘for identification purposes, so what is that?

A. This is bills for September 2005.

Q. Okay. And who is the person making payment?

o

Jogeph Sanders;

Q. Okay. And whét days were those payments'madé?

é The stay was on Septemker thé 22nd, with payment
on the 23rd. " Also, a stay on the 23rd with a payment
on the 24th; and a staf onnSéptémber the 30th, with 'a

~ .

payment on October the 1lst.

Q. - Okay, sir.
MR. RICHARDSON: At this time I would move
State’s Exﬁibit 3 for ideﬁfification intb evidence.
/ "THE CbURTg Have they had an opportunity to
rev;ew the documenté?-
| 'MR. RICHARDSON: Yes. I gave;it‘to them
before I --- |

THE COURT: Any objection to Exhibit 372

MR. DEJONG: Number 3. No objection‘on .

3
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behalf of Mr. Sanders, Your Honor.
MR. ROBINSON: If I could see it one more
timé. No objection to State’s Exhibit 3. :
THE COURT: Without objection, Exhibit 3 is
admitted into:evidence.
(WHEREUPON, State Exhibit Number 3 was admitted
into evidence.)
Q. And, sir, I now hand you lastly, State’s Exhibit
4, marked for identification purposes. Sir, what is
that? | ‘
A. Once, égain, it’s one sheet, a hotel journal
detail and several bills for stays.
Q. Okay, sir. And who are those bills to? Who made
the payments?
A. Joseph, Joseph Sanders.
Q. Okay, sir. And what days did he stay then? Or
excuse me, what days did he rent a“room in that one?
A. Novegber the 2nd, a cash payment. November the

3rd, a VISA payment, November the &6th, VISA payment.

November the 8th, VISA payment. On November the 22nd a

cash payment, and November 25th, 26th, 27th, and 28th,

American Express payment on the 29th, 2005.

MR. RICHARDSON: Now, at this time, the State

would move State’s Exhibit for identification purposes

Number 4, into evidence. I'm showing it Mr. Robinson.

1%
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1 ‘ MR. ROBINSON: No objection.
2 THE COURT: Without objection, Exhibit 4 is

3 admitted into evidence.

4 (WHEREUPON, State Exhibit Numper 4 was admitted
5 into evidence.)
6 MR. RICHARDSON: That’s all the questions I

7 have for this witness.
8 Please answer any questions that Defense counsel

-9 _may have for you.

10 THE COURTf "Mr. Dedong.
11 " - MR. DEJONG:  Thank you, Your Honor.
12 ‘ CROSS EXAMINATION

13 BY MR. DEJONG:

14 Q. Mr. Bryant, how long have you béen manager at the
15 Comfort Inn in Easley? |
16 A.. Right at three, three years.

17 Q. 'So these are all records that took place befcre

18 Qou ever gbt to Comfort Inmn, I guess; right? ‘

19 ‘A.' Sir, that's correct.

20 Q. All right, sir. And realizing you were asked-to,
21 ﬂring the records, but did you ever check any of these
22 dates against the days of the week to see what days of
23 the week they were on?

24 A. No, sir. I did not.

25 Q. All right, sir. And is there anything in thcse
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records to indicate who actually stayed in the room?
A. . No, sir. There’s no way I could éell that.

Q. Okay. And the same thing with the phone call.
Even though a room is registered in éomeone's name, a

phone call generated from that room would not

necessarily be the person that rented the room;

correct?

A. Coréect.:

©. - And some of those days are fairly successive days,
like they would have -- I think thefe were some in

there were for four days; right?

A. I believe so,

’Q. Like four days in a row? .

A. - 1 believe you're correct.

Q. So that would certainly be more than a- Saturday or

Sunday or even a Friday and a Saturday; right?

A. Pardon me? |

Q. For you to have four days, you would have to --
N

it’s almost a five-day span?

A. It'’d be more than a weekend, that’s correct.
Q.. Yes, sir. All right. Now, I note on some of
these things -- thank you, sir. Now, what I want to

find one I probably won’t be able to find it. But here
we go right here. This is -- I'm looking>at one, two

-- as they’re in order, they’re not numbered. It’s a
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collective exhibit, but I'm looking at, i believe, the
fourth or the fifth page of what’s been marked State'’s
Exhibit Number 4. And. if you look down at the lower
right-hand corner, it says something tb thé effect of

<

payment by credit card, I agree to pay the above total
charge améunt accofding to the cardxissdé_agreement.
And it says, on file. JWhat doces that mean?

A. Injsome hotels we will put the oﬁ file there if we
have what is called a credit card authorization,
authorizing us ﬁo use that credit cérd for payment by a
third party. In other words, if I stayed at a Coﬁfort
Inn and I was using youf credit card. |
Q. Yes, sir. ’

A. | The Comfort Inn would have to have written
authorization from you for mé,to use yaour cfedit card.
Q. So where it says on file, that coﬁld mean somebody
else was staying-there undeeroey‘Sanders’ name, but
you have autheorization for that person to‘use that
credit éard. Am I clear on that?

A. You‘re clear in Ehat that could be a possibility.
There’s no way I could say whether that’s the case or
not.

Q. Yes, sir. But generally, when you see on file,

that’s what that would mean; righf?

A. Yes, sir. I
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Q. Well, and so we’re clear, when it says on file,
what other meaning could that have, other than what you

have just explained to us?

A. I can’t think of another meaning, sir.

/
Q. All right. So those that say on file, then we can
only -- I hate to use the word assume -- but we can

only assume that those that say on file are that
situation you have just described to this jury?

A. That’s the situation that I conduct business on.
Whether that was used at the time, prior to me, in
2005, I cannot speak to.

Q. And since you’ve come on board, yocu're not aware

~of any policy changes in that regard; are you?

A. Yes, sir, I am.
Q. And what would that be?
A, It was strictly enforced that we would receive a

credit card éuthorization in writing prior to check-
in.
0. Okay. So that did away with this on file thing is
what you’re telling me; right?
A. Yes, sir.

MR. DEJONG: Your witness, Mr. Robinson.

MR. ROBINSON: I have no guestions.

THE COURT: Any redirect?

MR. RICHARDSON: Nothing from the State
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further.

MR. DEJONG: No objection to this witness
being excused, Your Honor.

THE COURT: Thank you, Mr. Bryant, you may
step down.

MR. BRYANT: Thank you, Your Honor.

THE COURT: Madam forelady, ladies ahd
gentlemen, we’ve probably reached a good time to break
for the evening, rather than trying to get another
witness in. I thank you for your patience with us
today. We had a delayed start.

Let me remind you again what I told you yesterday
about the Supreme Court’s Order and the Order from this
Court about not communicating with anyone, and not
letting anyone communicate with you, and avoiding any
media -~ notices about the case or -- you need to
fulfill the obligation you made to these parties, the
State and to the Defendants in this case, maintain that
impartiality. So refrain from any view of any media
reports,.refrain from discussing it. You’ll, as I've
said, have an opportunity to discuss it with your
family and friends when the case is over. But while
it’s going on is not the time to do that.

We’ll start back at nine . o’clock in the morning.

I think we’ll be ready for our first witness then.  You
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have a good evening. Be back in the morning at nine
o’ clock. |
(WHEREUPON, the jury exited the open court at
approximately 5:26 p.m.)

THE COURT: All right. 1Is there anything we

need to take care of this evening before we ---
~MR. DEJONG: fes, Your Honor, I believe there
is. I raised it befére the last break.

THE COURT: All right.

MR. DEJONG: You said we would visit it
before we shut dan for the day.

THE COURT: This is about the ---

MR. DEJONG: I’'m goiné to ask you -- I didn’t
mean to interrupt ¥our Honor. I'm going to ask you not
to take this gentleman into custeody. He’s done
everything that has been required of him and asked of
him. He has never missed a C6Urt date, never missed an
appointmenf. ~These charges are now some twolyears old.

I would certainly respectfully submit to the Court, if

he weren’t going tc show up, he wouldn’t have showed up

‘long before now, Your Honor. He understands that 1if he

doesn’t show up, the trial goes on without him. So I
would respectfully request that you leave him out, Your

Honor.

THE COQURT: Well, Ms. Gearhart and Mr.
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Sanders, you both understand we’ve started the trial in
this case now. Your bond is now over as far as any
bondsman reguiring you to be here. I want both of you
to understand that while you could be taken into
custody tonight, I'm going to allow you to be out for
this evening. You can talk to your attorneys, if you
need to, during the course of the evening. But this
trial is proceeding tomorrow. I'd certainly urge you
to be here. 1If you’re not here, you have adequate
warning that we’re going to continue. S50 be sure that
you’ re here before nine o’clock in the morning. We’ll
continue with the trial at that time. All right.
We’ll be at ease until nine o’clock in the morning.

MR. RICHARDSON: Thank you, Your Honor.

MR. DEJONG: Thank you, Your Honor.
.(WHEREUPON, the court stood adjourned for the
day.)

JUNE 23, 2010
(WHEREUPON, court convened with all parties
present and the following proceedings were had.)

THE COURT: Are you ready to proceed?

MR. RICHARDSON: The State’s ready, Yoﬁr

Honor.

MR. DEJONG: Ready for the Defense, Your

Honor.
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(WHEREUPON, the jury panel entered the Open court
[ at approximately 9:16 a.m.)

THE COURT: Good morning, ladies and
gentlemen. We’re now ready to proceed with the trial
of the case. You may call your next witnesé,
Solicitor..

MR. RICHARDSON: Thank you, Your Honor, we’d
call Rita Burgess.

MISTER CLERK: Place your left handvon fhe
bible and raise your right hand. Do.you solemnly swear
or affirm the testimony you’re about to give in this
case to be the truth, the whole truth and nothing but
the truth, so help YOubGod?

MS. BURGESS: I do.

MISTER CLERK: If you would have a seat and
state your name for the iecord.

MS. BURGESS: Rita Burgess.

RITA BURGESS,
' BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:

. DIRECT EXAMINATION

BY MR. RICHARDSON:

Q. Ms. Burgess,\whefe are you employed?
A. The Pickens County Sheriff’s Office.
Q. And in what capacity are you employed with the

Pickens County Sheriff’s Office?
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A. I am a Detective in the Juvénile Division. -

Q. Okay. And how long have you been in law’
enforcement?

A..  Nineteen and a half years.

0. \Okay. And how long have you been a detective in
the Juvenile Division?

A. About five years.

Q. Okay. 2nd as a detecﬁive in the Juvenile
Division, what exactly are your duties?

A. I investigate any case that comes in involving
cQ}ld abuse and neglect, and sexual abuse aéainst

children, and internet crimes against children.

Q. Okay. Now, back in 2008, and more specifically in

June of 2008, did you investigate a case involving the
Defendant Anita'Gearhart and Defendant Joseph Sanders?
A. Yes, I did.

Q. Okay. How did you come to do that?

A. I received a referral from DSS stating that there
was Eossible sexual abuse and child neglect..

0. After receiving such referral, what did you do?
A. I wrote a -- the initial report and responded to
Sanders Road in Liberty to speak with the victim and
her mother, ~

Q. Okay. And do you recall what day it was that you

went to that house?
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A. June the 13th.

Q. And when you went there, was anybody home?

A. Complainant, was home alone.
Q. Okay. And what did you do once you made contact

Qith Complainant

A. I told her who I was and why I wés‘at her house,
and I told her I needed to speak with her and asked her
where she would -- you know, 'where she felt the most
comfor£able-talking to me.

Q. Okay. And what was the reason you told her that
you were at the house? :
A. I told her»that I had received information from

the Department of Social Services of possible sexual

abuse that she was the alleged victim.

Q. Okay. And how old was Comphinantt at this time?
A. Twelve years old,

' 1
Q. Okay. Now, did you talk to her at that time?

A.  Yes, I did.

Q. Okay. And did you make any attempt to contact her
parent? \

A. I did. -She gave me the cell phone number for her
mother and said that her mother was in Blacksburg
paying some traffic fickets, and ---

MR. DEJONG: Your Honor, I'm going to object

to these conversations that -- with the alleged victim.
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! 1It’'s purely hearsay.

2 " 'THE COURT: 1I’11 overrule your objection. I
3 believe this goes to her investigation‘as to the ---

4 ‘MR. DEJONG: The question I have, aﬁd I’'m not
5 trying to be argumentafive with Your Honor, but are

6 they putting it in for the truth of the matter

7 asserted? And if theyvare, then I object.

8 " MR. RICHARDSON: Your Honor, I'm simply

9 explaining to the jury why she was talking to the child
10 at that time, and where her mother was.

1 THE CQURT: Was this the exhibit that was

12 going to be ‘admitted ---

13 ' MR. DEJONG: I beg your pardon, Your Honor,
14 ’ THE COURT: I think there was an agreement to
15 ,admit an exhibit, 1Is this the one, or was it another

16 one? 111 allow this guestion and you can make your
17. objections as you need to. I1l allow it. It's some.
18 hearsay for the/purpose of the investig;tion.

19 MR. DEJONG: Well, just so the record is

20 clear, I have a running objection,‘Your Honor.

21 THE COURT: Yes, sir.
22 MR. DEJONG: Thank you.
23 Q. Well, Ms. Burgessb her mother was not home?

24 A, No, she was not.

25 Q. Okay. Did you make an attempt to call her?

\
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A. I did. I left her a voice mail to please call me

back.

Q. Okay. And did you tell her why she needed to call

you back?

A. I don't recall if I left that.on the voice mail,
but I did leave hér 5 message and asked her to return
my call concerning Complainant

Q. Okay. Now, eventually, did she ever call you
back? : - |

A. Yes, she did.

Q. Okay. But prior/fo her calling you back, did you
have a conversation with Cm@mm@{

A. Yes, I did.

Q. Okay. And where was that?

A, On the front porch of their home in Liberty.

Q. Okay. Now, I don’t want you to tell me what she
said, but did she give you -- did sﬂe tell you what had
happened to her, between her and Joey Sanderé and Ms.
Gearhart? /

A, Yes, she did.

Q. Qkay. Now, did she tell you, at that time on the
porch, where the instances took place?

A. Yes( shewdid.

Q. Where was that?

A. Originally?
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1 Q. Yes.

2 Aa. At the Comfort Inn in Easley.

3 Q. Okay. Did she tell you any other place that the
4 instances too plaée?

5 B&A. At her.home on Sandérs Road in Liberty.

6 Q. okay. Did.she also tell you when? .

7 A. Yes, she did.

8§ 0. And when was that?
. 9 A. She stated it originally began in 2005 when she .
10 was still living in Virginia. jShe and hgf mother would
‘Il come here to”gisit Joey, and that it also occurred in
12 January or February of 2008.

13 Q. Okay. And based dpon thaE and all the .other

14 information that you obtained,vwhat did you do?

15 A. I felt like it was in her best interest, based on
16 what she had told me, that she was possibly in danger
17 if I left her in the home. And I tock her into

1§ Emergency P:otectivé Custody.

19 Q. Okay. And what, exactly, is Emergency Protective
20 Custody?

21 A, Wﬁere we make a decision as to whether or not the
.22 child may be in imminent danger if left in the home,
23 and we remove them. For thelr own protection, we

24 removezthem from the home until the investigation can

¢

25, be completed.
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Q. Okay. And where did you take Complainan. at that
time?
A. I escorted her to my office where DSS was called

to meet me.

Q. Okay. And at your office, did you have a
conversation again with Complanant about what'happened?

A. Yes, I did,

Q. Okay; And at that time, did she tell you the date
and the time that you’ve previously testified to?

A. Yes, she did.

Q. Okay. Now, at some point)in time, did her mother
get in touch with YOu?

A. Yes. She returned my call and I asked her to meet
me at the Sheriff’s Office concerning the allegations
that héd been made.

’

Q. Okay} And did she, in fact, meet you at the

Sheriff’s Office? -

A. Yes, she did. -
Q. Okay. Where was Complainant

A. Complainant Was in my office.

Q. And where did you meet with the Defendant

' Gearhart? | )

A. In the conference room at the Sheriff’s Office.
Q. Okay. Now, did you read to her or tell her

anything before you started talking to her?
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1 A. I did. I gave her a Miranda warning.

2 Q. 6kay. And th did you do that?

3 A. Based on the statement that Comphinant. had made to me,
4 that she had told her mother about Joey touching her, I
5 felt like it was in(her best interest that I read her
6 the Mirands warning bgfore speaking with her.

7 Q. Okay. NOQ, when you do that, do you use a form?

8§ A Yes, sir. 1 do.

9 Q. Okay.

y

10 (WHEREUPON, State Exhibit Numbers 5 and 6 were
11 marked for identification.)

12 MR. ROBINSQN: ’That's-without objection.
13 THE COURT: Could I see the attornéys here

14 just for a minute before ydd present that.

15 . {(WHEREUPON, Mr. Richardson, Mr. DeJdong, and Mr,
16 Robinson approached the bar.)

17 THE COURT: Are you ready to proceed, Mr.

\

18 Richardson?
19 - MR. RICHARDSON: Your Honor, at this time, 1
20 would move what's been marked State’s Exhibit Number 5
21 for identification purposes into evidence.

22 THE COURT: Without objectidn. Exhibit 5 is
23 into evidence.

24 (WHEREUPON, State Exhibit Number 5 was admitted

25 into evidence.}
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Q. Detective Burgess, I will hand you what’s now been
marked as Exhibit 5, State’s Exhibit 5. What is that?
A. This is the Miranda warning that I gave to Ms.
Gearhartf

Q. Okay. And can you read to the jury what those
Miranda warnings are?

A. Yes, sir. It states, before we ask you any
questions, you must understand your rights. You have
the right to remain silent. Anything you say can be
used against you in Court. You have the right to talk
to a lawyer for advice before we ask you any questions,
to have him or her with you during'questioning. If you
have no money to pay a lawyer’s fee, the court will
appoint one to represent you without cost if you wish.
If you decide to answer questions without a lawyer
present, you still\have the right to stop answering at
any time. You also have the right to stop answering at
any time until you talk to a lawyer;

0. Okay. Now, are there initials on that form?

A. Yes, sir.

Q. Whose initials are cn it?

aA. Ms. Gearhart.

Q. And what’s the purpose of those initials?

A. Once I réad the rights to them, I mark each

section of it and then I have the person I’'m reading
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them to, to initial it. Read back over it and initial
it, stating that they understand.

Q. Okay.. And do you also denote thé date and time on
here?

a. Yes. It was June the 13th, 200B at one twenty-

four p.m.

Q. Okay, ma’am.” Now, does this form also have a

walver of those rights? -

A, Yes, sir. It does.
Q. Okay. Did you read that to the Defendant
Gearhart?

A. Yes, I did.

Q. And what was -- well, just -- can you read it to
the jury?
A. Yes, sir. It states, 1 have read the statement of

my rights. I understand what my rights are. I am
willing to make a statement and answer questions. I do
not want a lawyer at this time. I understand and know
what I am doing. No promises or threats have been made
to me and no pressure or coercion of any kind has been
used againsﬁ me.

Q. Okay. And did, in fact, she waive her rights?

A. Yes, she did.

Q. Okay. And how do Qou know that?

A. She initialed each line and she also signed the
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waiver.

Q. Okay. Now( did she, in fact, talk to you about
the incidents? |

A. Yes, she did.

Q. Okay. ’And did she give you a written statement or
an oral statement?

A. An oral statement.

Q. In her oral statement, did she speak to you about'
Complainant telling her anything about the incidents?

A, Yes, she did.

Q.. What did she say?

A. She said that Complainant had adviéed her that Joey had
been grabbing at her boobs, and that she confronted

Joey and he denied it, and that was basically all that

was -- all that took place.

Q. Did she state that she did anything else?

A. = No.

Q. Okay. What else did she state to you? Just give

her statement to the jury.

A, Okay. Let me refer back tc my notes so I don’t

misduote anything. She said that shé had met Joey on-
line, and that she originaliy would come here to meet
with him without Complainant and they would meet at the
Marriott in Spartanburg or the Comfort Inn in Easley.

She did make a statement that Joey has always been very
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loving to Complainant. And she said that Complainant. chose to
run through the house naked and they’d have to tell her
to put clothes on. She said that Comphinant wants to do a
lot of things with her boyfriend, such as going to
church. Anita said she knows -- she’s known Joey for
about five years. That they met on-line when she lived
in Virginia. She also said that over time their
relationship grew and he came to visit her a few times
and she would come to visit him. They would stay in
hotels and tﬁey would go to dinner. They had gome to
his house, and then back to the hotel.  She said she
moved here during the middle of the school year, in
January of 2006, while Complanant Stayed in Virginia until
the summer of 2006. She said she would stay in the
hotel, usually the Comfort Inn in Easley. Joey would
come visit, but they did not have sexual intercourse
and he did not stay overnight. Anita said she does not
believe the allegations made against Joey because he's
impotent due to numerous medical problems., I did ask
her if he had any medication such as Viagra or Cialis
prescribed to him to assist him with his impotency, and
she stated no, that he did not have a'prescfiptiOn, but
he had been given samples by the doctor that he never
used. She said Joey’s had this problem for the past

three years and that he and she have only been intimate
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about three times since she’s known him. She said that
Complainant. has not discussed intercourse with her at all.
She said thatbcmmmmm_wénts to live in Virginia and she
won’t allow it, and Complainant can be hell to live with,
stating‘that she stomps around the house and slams
doors, among other things. She alsd-said about a year
ago Complainant stayed with her maternal grandmother in
Virginia for a couple of weeks and wanted to live there

with her grandmother and Anita would not allow her to

‘move. She said Comphinant likes to wear inappropriate

clothing, short shorts, low-cut tops, swim wear .that
were bought by an Aunt En Virginia Beach. She said --
she again Qent back to talking about the hotel. BAnd
she said that Joey would lay on the bed ~-- she and Joey
would lay on the bed together and watch TV and
sometimes Complainant would get in bed with them and watch
TV. She said she never saw Joe} touch Complainant
inappropriately, and Complainat never told her of him
touching her inappropriately. She then Said éhat —
she was taiking about Complainant . dad, thaﬁ he was more of
a buddy to her than a faﬁher. And she also said that
he was not involved in her school activities. And she
also discussed child support. Mr. Hurt -- éhe said Mr.

Hurt lived in Virginia. Comphinant talks to -~ she said

Comphainant talks to her father every couple of months. And
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then she went on to say that Complainant talks
;nappropriately to boys on the cell phone and thrbugh
text messaging. That she does not believe Complainant is
sexually aptivé; but believes Qmﬁmmm is all talk, and
hanging around with.the wrong children.

Q. Okay} In her statement did she ever refer to the
boyfriend that she had and going to church?

A. Other than they went to church together, I don’t

believe. she did. There was a little bit more of her

statement here, if you would like ---

Q. Okay. Go ahead.

A. Okay. She said she does not believe Complainant 1S

\
sexually active, but believes Compainan. is all talk and

hanging around with the wrong children. ' She said, and
I quote, I feel like I’m damned if I do, and damned if
1 doﬁ’t. She said she can’t explain why Complainant 1.8
making these allegations. She said she &hestioned
Complainantt. as to why does she talk about sex to her
friends? And went on to say that Complainant was talking to
a black male, fifteen to sixteen years old concérning
sex and that she thought she had intervened and stopped
that type of talk. I did ask her if she thought Complainant
was sexually active. And sﬁe stated no. She did ask

to see cComplinant. @t that point, and I told her I would

allow that. And I went to my office where Comphifant was
’ /
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waiting and brought her over to the conference room to
see heerother. And when we walked into the room,
Anita held her hand out to Complainant and said, quote, give
me your cell phone. I'm having it éisconnected. |

Complainant gave her the‘phone.\ And then she asked Complainant

do you know what’s going on here? They’'re taking you

N

-away from me.

MR. DEJONG: And, Your Honor,-anything'after
that, I am going to object to. This is a statement of
Ms. Gearhart. ©Not any statements of the alleged victim
in this case. 'So any response ‘by the alleged victim, I
object to as hearsay, Your Honor.

THE COURT: All right.

Q. Okay. “And so the first thing she did when she

went --:saw Complainant Was what?

A. The first thing éhe did“Qhen Qmmﬁmm came into the
room? : - ) | \
Q. Yes.

A. She held her hand out and told her she wanted her
cell phone, she was having it disconnected.
Q. Okay. Now, at that point in time, did you offer

to give her a written statement -- allow her to give a

~written statement?

A. Ms. Gearhaft was pretty upset at that point. The

Department of Social Services left with Complainant. and Ms.
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Gearhart was upset and left as well before a written
statement was obtained.

Q. Okay. Now, at some point in time, did you get a
phone call from Ms. Gearhart?

A. Yes, 1 di?.

Q. - QOkay. Was that -- when was that?

A. It was on June the 13th at around four fortyifive

re

p.m.
Q. Okay. And was that the same day?

A Yes, sir.

Q. Okay. And what was the substance of that
telephone call?

A. Shevstated that Joseph Sanders wished to come to
my office and spéak with me concerning the allegations,
and I advised her I would wait for him to arriﬁe,

Q. Okay. And did, in fact, the Defendant Sanders
come to your office?

A. He did.

Q. And what time was that?

CA. It was around five fifteen p.m.

Q. Okay. When he arrived at your office,‘what did

you do?
A, I gave him his Miranda warning.
Q. Okay.

MR. RICHARDSON: I beg the Court’s
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indulgence.
MR. DEJONG:* Without objection, Your Honor.
MR. RICHARDSON: At this time, Your Honor,

the State would enter into evidence what’s previously
been marked as State’s E#hibit Number 6.

_.THE COURT: Without objection, Exhibit Number
6 is into evidence.

{(WHEREUPON, State Exhibit Number 6 was admitted
into evidence.)

Q. Deteétive, is that a Miranda Rights and Waiver qf )
Joseph' Sanders? |
A. ' Yes, it 1is.
Q. Okay, ma’am. Can you read to the.jury what you
told him? | |
A. Yes, sir. It stétes, before we ask you any
questions, you must unde;stand your rights, You have
the right to remain silent. Anything you say can be
used against you in Court. You havé the right to talk
to a lawyer for advice béfore I ask YOu any questions,
ahd to have him or her with you during questioning. If
you have nco money to pay a lawyer’s fee, the court will
appoint one to represent you without cost, if you wish.
If you decide to answer guestions without a lawyer
present, you stili have the right to stop answering at

any time. You also have the right to stop answering at
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any time until you talk to a lawyer.

Q. Okay. And likewise, are there initials on that

for??

A. Yes, sir.

Q. Whose initials are those?

A. Mr. Sanders. ' <

Q. Okay. And when -- is there a date and time on
that form? ' -

A. Yes. June 13th, 2008 at five fourteen p.m.

Q. And is there also a waiver of those rights located

oﬁ that form?

A. Yes, sir.

Q. And did yoﬁ,read those to the Defehﬂant Sanders?
A. Yes, sir. I did.

Q. Aﬁd can you read those to jury?

A Yes, sir. I have read this stétement of my rights

and I understand what my rights are. I’'m willing to
make a statement and answer gquestions. I do nbt want a
lawyer at this time. I understand and know what i’m
doing: No promises or threats have been made to me,
and no pressure or coercion of any kind has been used
against me.

Q. - And was that initialed by Mr. Sanders?
A. It was. And he also signed it.

Q. Okay. Did he give you any type of statement?

/
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A. An oral statement, yes.
Q. Okéy. And can you tell the jury what he said to
you?

A. Yes, sir. Mr. Sanders stated that he met Anita

‘Gearhart on-line about five years earlier, and they had

. a friendship that later developed into a relationship.-

He said that Anita would drive down from Virginia and

would either stay at the Marriott hotel in Spartanburg

or the Comfort Inn in Easléy, depending on where he was
and what his schedule consisted of. He said when Anita
first came to visit, she would come here alone and
after a few months began bringing Complainant with hér. He
said he and Complinant hit it off well, and they always did
familyiOriented 5Eti§ities so that Complainant. would always
be included.’ He' said that in quember of 2005, Anita
began talking about moving here and found employment
that Wguld~begin in January of 2006, which is when she
moved to South Carolina. He said Comphinant stayed with
her grandmother; her Grandma Jordan until the summer of
2006. He said, in his opinion, Complanant has, quote,
never looked back, and is involved in activities such
as basketball and softball, and goes to chufch
regularly with her boyfriend and.his family. He said

Complainant. did much better in.school down here in South

. ) f . !
Carolina until around October or November of 2007, when
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1 she began an interracial relationship.\ He said her

2 atEitude‘then changed and she stopped doing her chores,

3 and her grades had dropped. He said since they stopped

4 her from talking to this young man, her gradeé had

5 impro&ed, and that Complainant 1S, quofe, indecisive from

6 day to day. /He séid, you never know if she’ll be

7 loving or hateful. He said her father, Michael, had

8 only come to visit once since Complinant. had mo;ed here

9 three summers ago. Mr. Sanders denies any sexual

10 intercourse with Comphinant advising me, quote, ﬁy plumbing
11 doesn’t work. He stated that he could bring meéical
12  documentation that would prove he could not have done
13  the things that cComplinant had accused him 6f doing. He

14 said -- he stated that Anita had asked him once if he
15 had touched cComplainant and he told her no. ' He said,

16 ' Complainant 1is not a touching person. That she doesnh’t put
17 her arms around you when she hugs. Shé'only puts her.
~ 18 arm around the back and then quickly moves it away.

19 Mr. Sanders had denied all allegations that Complinant had.
20 made against him. .

21 Q. QOkay. Was a -- was he offered a written

22  statement? ) |
23 A. Yes.

24 Q. And did he give you a written statement?

25 A, No, sir.-
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Q. Did he state why not?
A, No, sir. He did not.
Q. Now the Comfort Inn that has been referred to,

where 1s that located?

A. It’s located in the City Limits of Easley on
Highway Number 123.

Q. Okay. And where 1is Sanders’ house located?

A, On Sanders Road in Liberty.

Q. Okay. Do you know approximately how far his house
is from that hotel?

A. I've never measured it, bqt I would say probably
ten miles or less.

Q. Okay. Now, at some point did you seek warrants
for criminal sexual conduct aﬂd lewd act against

Defendant Sanders?

A. Yes, I did.

Q. And did you also get warrants on Ms. Gearhart for
unlawful conduct of a child?
A. Yes, I did.

MR. DEJONG: Your Honor, I object to the
warrant testimony to a degree. I don’t mind this
witness testifying that warrants were obtained, but I
would aék for an instruction to the jury that the fact
that Qarrants were obtained is ho evidence in this case

of the defendants’ gquilt.
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MR. RICHARDSON: 1I'm just trying to let the\
jury know everything that happened, Your Honor.

THE COURT: I’1l instruct them on that. And
I've already them that, and I’1l tell them again. You
can praoceed with your ground work, Mr. Richardson.

MR. RICHARDSON: That’s all the questions I
have at thiéltime, Your Honor.

Please answer any questions‘Defense Counsels may

have for you,

THE COURT: All right. You may cross examine
the witness, Mr. Dejong.

'MR. DEJONG: Thank you, Your Honor. May it
please the court? |

; éROSS EXAMINATION

BY MR. DEJONG:
Q. So, Ms. Burgess, you have been a detective with
the Pickens County Sheriff’s Office how long?
A. In the Detective Division about five years.
Q. All right, ma’am. And prior to that you worked

for the Sheriff’s 0Office?

A. - Yes. I’ve been employed there for nineteen and a
half years.

Q. All right, ma’am. Now, with regard to these
allegations, do you -- I understand you said you got a

referral from DSS. Do you know where the allegations
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actually originated?

h. No, sir. When they send us a referral, they do
not send us the information as to where they got their
information.

Q. buring the course of your investigation, did you
1eafn where these allegations.originated from?

A. I learned that théy came from the Department of
Social Services ocut of Virginia.

Q. All right, ma‘am. Now, SO based on that
investigation, there were no allegations or reporting
initially in South Carolina?

A. That’s correct.

Q. New, realizing you’re in South Carolina and
Virginia is a good ways away, did you ever contact law
enforcement in Virginia?

a. Law enforcement, no, sir.

Q. All righ;. Did you ever investigate or do any .
investigation surrounding the allegations or what
happened in Virginia?

A. Well, there were no allegations that had been
reported to me for me to contact law enforcement in
Virginia..

Q. Okay. But as far as ﬁhe reporting itself tﬁat
came from Virginia, did you do any investigation on

that?
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1 A. I know that Complainant. == Complainant, told me that she had
2 contacted a friend in Virginia and told the friend and
3 the friend then told her mother.
4 Q. So then on June the 12th or 13th you went out to
5 speak to Complainant’
6 A. The 13th. June 13th.
7 0. The 13th. All right. Now, when you go there only

8 Complainant. Was present?

9 A. That’s right.

10 Q. And how old was Complainant at the time?

11 A. Twelve yéars old.

12 Q. Did -- prior to talking to Complainant did you attempt

13 to find the mother?

14 A. When I got there and her mother was not there,

15 Comphinant gave me a qgll phone number, and that’s when I
16 tried to call her mother.

17 Q. So before you actually started talking to Complainant
18 you did attempt to contact the mother?

19 &. Yes. I did ask when I got there where her mother
20 was.

21 Q. How many times did you talk to Complainant

22 A, I talke& to Complinant there at the house on Sanders
23 Road, and again when we got the Shériff's<0ffice.

24 Q. Okay. Have you talked to her since then? And by

25 since then, I mean, have you talked to her since the
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last time you talked to her at the Sheriff’s Office
until today or yesterday?

A. No, sir. I have not. s

Q. Okay. The 1initial allegation that you said Complainant,
broughﬁ up came f;om the Comfort Inn; correct?

A. Yes.

Q. And I think as part of your investigation, you
retrieved some records froﬁ the Comfort Inn, did you
not?

A. No, sir. I did not.

Q. You diﬁ‘pot do that?

A. No, sir.

Q. Okay. Who did that, if you know?

A. When she told.me about the incidents occurring at

the Comfort Inn, I notified Easley Police Department,

due to that being their jurisdiction, and I believe

they are the ones who contacted the Comfort Inn.

Q. Now, other than the first time you met Complainant at
the address there on Sanders Road'in Liberty, did you

ever go back out to the home?

A. No, I did not.

Q. Did you ever attempt to éet a search warrant for
the home?

A. No, sir.

Q. Did you ever confiscate anything from the home?
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A, No, sir. I did not.

Q. HSo when you contacted Easley with regérd to the
Comfort Inn, did you proyide.them a copy of your case
file at;that<point'in time? | :

A. I’'m sure I probably faxed them a cOpybof my
report.

0. Okay. BAnd were you involved at all in the Easley
investigation?

A, Noi sir, éther than just notifying them of what
had come to my attenfion.‘ /

Q. _Okéy. Did youvever have occasion to look at the
motel records that were introduced here yesterday?

A, I'have nbt looked at them, no, sir.

Q. _ So basically, if I understand you, you were
looking at what allegédiy happened in Liberty:; right?
A. That’s correct.

0. And as part of that, youltalked to Joey Sanders

"one time?

A. Yes, sir.
Q. Did he ever bring in documentation as to his
medical’ condition?

A. He did bring me a letter from his doctor, ves, '

sir.

N

Q.  Did you ever follow-up on that with the doctor?

~

A. I did riot get his doctor’s records, no, sir.
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Q. I beg your pardoen?

A. i only had the letter that he brought toc me.

Q. Yes, ma’am.
AQ I have not talked to this docteor, no, sir.

Q. Okay. Well, as part of your investigation, of
course, I underétand about the Comfort Inn, but did you
ever attémpt'ﬁo get any records irém‘the Marriott in.
Spartanburg?

A. No, sir. I did not.

Q. And -- so basicaily, your investigation, what you
did personaily, you interviewed the child twice?

A. Yes, sir.

Q. Talked to Ms. Gearhart once?

A. Yes, sir.

Q. And talked to Mr. Sanders once?

A. Yés,.sir.

Q. Okay. And you then proéeeded to get warrants?
A, Yes, sir.

Q. Okay. Let’s go a little bit to these statements
that you said you took. Both of these statements Qere
taken at the Pickens County Law Enforcement Center;
correct?

A. Yes, sir;

Q. _And both of the -- well, and poth of the

statements were taken in 20087?°
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A
,Q'.

A

0

Al

Q.

Yes, sir.

Did Piékens,Coﬁnty Sheriff have taping capability?

I'm talking about tape recorders that you could tape

conversations with?

Sure.

~ Did you tape these conversations?

No, sir. I did not.

When did -- I noticed you were referring to

something when you were answering Mr. Richardson’s

questions and asking about ~- he was asking about these

statements. 'You were referring to certain notes, I

,

gather; were you not?

It’s the police report.

Yes, ma‘am. pr, you took those statements on
the 13th of 2008; correct? ‘

Yes, sir. )

And when did you reduce those to writing?

I put them in writing in a Word program on June

the 13th. They were actually posted into the report on

Q,

June. the 18th.

Did ydu take handwritten notes?
/I did.

DOVYOU have your handwritten notes?
I do.

Are they with you?
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A, Yes, sir.
Q. May I see them, please?
A, Yes, sir.

MR. DEJONG: May I have’one moment, please,
Your Honor.

THE COURT: . Yes, Sir.
Q. Aﬂd s0 it was fgom these handwritten notes theﬁ
that you esteréd that into the Word program on the
computer?
A. Yes, sirf

) \

Q. All right. And your testimeny today is frem those

" notes?

p
A. It’s from the report, the police report where I
entered the =—- . : \
Q. Yes, ma’am.

A ~-- information into the computer.

Q Yes, ma‘am.

A. Yes, sir.

0 And as such, you had to go back and refresh your
memory with reg;rd‘to those statements today; correct?
A. Yes, sir. 1It's been twé years.

0. Yes, ma’am. I understand that. 'Now; when Ms.
Gearhart came in she said they actually stayed at the

Marriott?

A. Let me go back and look. She said they actually
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stayed at the Comfort Inn.

Q. All right. Okay. Did she say that they stayed at
the Comfort Inn every time they came? )

A. She actually said they usually stayed at the
Comfort Inn. |

Q. All right. Did YOu investigate as for any other
hotels or motels?

A. No, ‘'sir. The only other motel thaé had been
mentioned was the Marriott in Spartanburg.

Q. All right. Now, did‘she share with, she being Ms.
Gearhar?, did-she share with you how many times Complainant
was here with her at the Comfort Inn? (
Aa. No, sir, she did not.

Q; But she did indicate that Joey never spent the
ﬁight there; correct? ’

a. Yes, she did.

Q. And she.stated that they would sometimes lay on
the bed and watch television?

Aa. Yes, sir.

Q. Was there any indication or anything in her
statement about she and Jdey having sexual intercourse
at the Comfort Inn in Easley? -

A. I believe she said they did not have a sexual

relationship.

Q. All right. Now, when she said that they would

338
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sometimes lay in the bed in the Comfort Inn, would she

indicate whether they were clothed or unclothed?

A, She did not indicate.

Q. Did you follow up on that?

A No, sir. She just said that they would lay on the

bed and watch TV, and that Complainant would sometimes lay
on the bed with them.

Q. Okay. When Ms. Gea;hart met with -- at the end of
this statement, when Ms. Gearhart held out her hand and
asked for the text phone -- I mean the cell phone --
did Comphinant give her the cell phone? |

A. Yes, she did. _ -

Q. Did you ever-téke the c¢ell phone?

A. No, s%r, I did not.. |

Q. All right. And did you think that would not be
possibly eVidénce as far as this casevis'concerned?

A. Not at that point, nb, sir, I did not.

0. Did you ever go back and attempt to get the cell

phone? )
A. No, sir.
Q. Did you later believe that it might be evidence in

this case?

A. The only thing that had been indicated to me

‘concerning the cell phone was that she had, at some

point, had notified her friend in Virginia of the
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1 allegations, and that that friend notified her mother.

2 Q. All right. So as to that text message you, as a

3 detective, you didn’t think that was importént?

4 A. I'm not sure if it’s a text message or a phone

S «call. I was just notified that she contacted a friend
6 in Virginia.

7 Q. Now, so that I'm clear then, later that same

’

8 afternoon/evening, Mr. Sanders came to your office?

A}

9 a. Yes, sir, he did.
10 Q. And he came to your office at his request:
11 A. Yes, sir. |
12 Q. But that -- ndt that you asked him or told him you

13 needed to talk to him, he came in voluntarily?

14 A, He.did.. I had told Ms. Gearhart that I would need
15 to speak with him, and he did come see me. Yes, sir.
16 Q. Okay. And did he tell you what time he would

17 there?

18 A&, When she called me at four forty~five, she‘said

19 they were on their way from Liberty, and I told her I
20 would wait. I dbn’t think they gave a specific time.
21 Q. How long did it take them to get there, do you

—

22 recall?

23 A. He arrived around five, between five-ten and five-

24 fifteen.

25 Q. Well, what time did Ms. Gearhart leave your
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office?

A. It was probably well aftef two, or maybe even
close to three.

Q. All right. BAnd then when Joey came in, you went
over his rights with him? |

A. Yes, sir.

Q. Was he even in custody at that point in time?

A. No, sir. At that point, I was just trying to

gather information.

Q. Yes, ma’am. And -- but nonetheless, you went

ahead and gave him his rights?

A. Yes, sir.

Q. Okay. Did he indicate he understood his rights?
A. Yes, sir, he did.

Q. Was there any doubt in your mind that he
understood his rights?

A, No, sir.

Q. Okay. So then he proceeded to talk with you;

right?

A. Yes, sir. ¢

Q. And'the bottom line is that he absolutely denied
any kind of wrongdoing, inappropriate touching or
anything else with regard to any sexual allegations
regarding Complainant ) ?

A. Yes, sir. That’s correct.
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1 Q. All right. As far as the time allegations, Ms.
2 Burgess, were you ever able to gét anything more than
3 between January the lst and June the 1lst of 20087
4 A. For the sexual intercourse?
5 Q. -Yes, ma’am.
6 A. Complainant told me between January -- it was either
7 January or February of 2008.
8 Q. All right, ma’am. As part of your investigation,
9 did you ever investigate beyond the statement of Ms.
{0 Gearhart, Joey and Complainant did you ever do any
11  investigation with regard to the family dynamics in
12  this case?
13 A. Complainant. ~~ well, they all told me, all three of
14 them told me that they were the only three living in
15 the home.
16 0Q. Okay.
17 A, And Mr. Sanders séid that he and Complainant had a good
18 relationship, that they’d always gotten along real
19 well. |
20 0. Okay. All right. But that was the extent of your
21 investigation into that; correct?
22 A. I did check into the relationship that she had
23 with her father in Virginia. Ms. Gearhart and Mr.

24 Sanders both indicated that she'had little contact with

25 him. But I believe everyone indicateq that her



State of South Carolina -vs- Jaseph P, Sanders, IV (2010-GS-39-1115 and 1116) 143
State of South Carolina -vs- Anita Gearhart (2009-GS-39-355) ' ’
Rita Burgess - Cross Examination by Mr. DeJong

l
2

3

10
11
12
13
14
15
16
17
18
19

20

21
22
23
24

25

maternal grandmother, she had a really good
relationship with her, but she hadhpassed the week
before; | |

Q. Okay. And so obviously you -~ well, let me
follow up on that_just a minute. So the maternal
grandmother had passed away a week before you met with
'COmpﬁnmﬁv |

A, Yes, sir.

Q.»_ Okay. Aliiright‘ Did you d%scuss that maternal
grandmother’s dea;h with Complainant at all?

A. No, sir. I.d;& not. |

Q: Whén Mr. Sanders came in did you share,with Mr.
Sanders that there was really no evidenceiin'this case

against him, other than Complanant s statement?

‘A, I advised -- I letbhim know that, you know, there

were allegations made and I'm doinq nothing but trying
to, at. that point, trying to figure things out and find
out where these allegations were coming from.

Q. Okay. My question is, did you advise him that
there was no physical evidence at that poinﬁé

A. I don’t think I said no physical evidence, no,
sir. |

Q. All'right.‘ So you -- well, actuélly,before
falking to Ms. Gearhartf you ﬁook Complainant. into Emergency

Protective Custody?

343
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A.

.

Yes, I did.

Did anybody show up that day or that evening in an

effort to try to pick Complainant. up?

A.

Q.

No, sir. Not at my office.

Okay. Are you aware that someone came from

Virginia to pick her up that day?

a,

No, sir. After I took her into Emergency

Pfotective Custody, she’s actually turned over to the

custody of the Department of Soccial Services. Now, I

can’t speak for who may have went there.

Q.

Yes, ma‘am. I understand that. Did you -- you

turned the Comfort Inn allegations over to Easley;

correct?

aA. Yes, sir.

Q. Did'Easiey ever send you their case file?‘

A. Not their case file, no; sir,

Q. Okay.v Did they evexr send you any information from
what they would iﬁdicate was their investigation?

A. I did not réceive anything from the Easley Police

Department, no.

Q.
A.

Q.

That’s what i’m asking.
NB, sir.
Ckay.
MR. DEJONG: One moment, please, Your Hoﬁor.

Correct me if I’'m wrong, sometimes I am. So

s
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1 Complainant said her mother was where when you got there?

2 A. Blacksburg.

3 0. Did she say why she was there?

4 A. She said she was taking care of some traffic

5 tickets in Blacksburg.

6 Q. Did you ever follow up on that to see if there

7  were speeding tickets or if that’s where the mother

8 was?

9 A. No, sir. That was not pertinent to the (

10 investigation I was conducting. ~

11 Q. Okay. Well, my geography is not very good. Do

12 you know where Blacksbhurg is? 3

13 A. I have no idea.

14 Q. Okay. Is.it_in Soutﬁ Caroclina as far as you know?
15 A It is in South Carolina.

-

16 Q. -All right. Do you know how long it takes to ge£
17  there or from there?

18 A. No, sir, because I have no idea where it/s at.

19 o. Well, onée you‘called ~- well, let me back up.

20 What time Qas it that you went to see &mm@mmt

21 A. I actually took her into protective custody, I !
22 Dbelieve, at eleven thirty~four a.m. Yes. At eleven

23 thirty—four a.m. And Ms, Gearhart arrived at my office
24 tﬁelve/fifty—seven p.m.’

25 Q. So you took her into EPC at what time, eleven
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1 ~ thirty?

2 A, Eleven thirty-four.

3 Q. And Ms. Gearhart came in at twelve fifty ---

4 A, Around one o’clock, right at one o’clock.

5 Q. Okay. So roughly an hour and a half later?
6 A. Yes, sir. .
7 Q. Okay. Did she return your phone call?
8§ A. She did.
/ 9 0. What time did she return your phone call?
10 A. I don't hav; that document. It may haQe even been

11 when we were on our way back from Liberty to the

12 _Sheriff’s Office.

13 Q. From Liberty, you’re talking about the residence
. 14 on Sanders Road?
15 A, Yes, sir.

16 Q. After you had taken protective custody?

17 A. Yes, sir.

18 0. Okéy. And in Ms. Gearhart’s statement she made it
19 pretty ciear that c&mmmm wahted to live in Virginia; is
20 that correct? |

21 A. She said complainant had talked - Complainant. wanted to

22 live in Virginia with her grandmother, and Ms. Gearhart
23  would not allow that.

24 Q. But at this point in time,lthe méternal

25 grandmother was deceased; correct?
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1 a. That*s correct.

2 MR. DEJONG: The witness is with you, Mr.

A

3 Robinson.

4 MR. ROBINSON: May it please the court?
5. THE COURT: Yes, sir. Cross examination.
6 CROSS EXAMINATION

7 BY MR. ROBINSON:
‘ o N
8 0. Ma‘’am, Ms. Burgess, you’re telling this jury that
9 your investigation consisted of a statement from
10 complainant. "Isn’t that right? Isn’t that your
11 investigation?
12 A, No, -sir. I spoke with Ms. Gearhart as‘well as Mr.
13 Sanders.,

14 Q. And let me just explain-to this jury, though, this

15 1is in 2008; right?

16 A. Yes, sir.

}7 Q. And you had a tape recorder; right? )
18 iA. .Yes, sir. ‘

19 Q. Didn’t use 1it?

20 A, No, sir.

21 Q. Don’t have a video recorder; correct?

22 A, No, sir.\

23 Q. Okay. HNow, ma'am,.in her statement -= I want you

24 to look at the statement again that you séy that she

25 igave you, which is not recorded in this case. Let's

Id
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1 just kind of go through some highlights of her

2 statement to you. /

3 A. Yes, sir. .

4 Q. First, she told you that she had a problem with
5  Complainant. sending inappropriate emails.to her boyfriend;
6 isn’t that correct?

7 A. Text mességes} yes, Sir.

8§ Q. Text messages. Exéuse me. Okay. Then she says
9 \ﬁhat Complainant also wants to live in Virginia; correct?
10 A, She said- that she wanﬁed to live in Virginia with
1l her grandmother.

12 Q» And then she said that she had a problem with

13 Comphinantt wearing inappropriate clothing. She had told

14 her she was wearing ina%prdpriate clothing. Isn't that

15 right?
16 A. Yes, sir. )
17 Q. And also, she told her that she was concerned

18 about her talking sex with a sixteen year oid boy.

19 1Isn’t that right?

20 A. Yes, sir.

21 Q. And she also told you that Complhinant -- she had a
22 problem witp Complaimant hanging out with inappropriate or
23 the wrong people; isn’t that correct? ;

24 A, I beiieve she said she was concerned that Complainant

25 may be hanging out with the wrong peopie.
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Q. Right. .And she took the phone from Complainant. when

you were at the station; correct?

A. That’s correct.
Q. She got the cell phone back; correct?
A. That’s correct.

Q, Okay. Now, Mr. DeJong alluded to this a secona
ago, because what you’ve said to this jury is that you
did or you thought you were doing your job in doing
this investigation; right?
A. Yes, sir.

Q. Okay. But.what you haven’t shown this jury or
shown anyone in this courtroom is besides the statement
of Complainant in this case, you haven’t got any other
corroborating_testimony from someone like a doctor who
~- you didn’t follow up on -- with Mr. Sanders in this
case. You didn’t follow up with a doctor; did you?

A. I have a ietter that the doctor wrote to me.

Q. ‘And in that statement, that doctor says that Joey

is impotent, that he can’t have sexual relations or

"anything of that nature; isn’t it? Doesn’t he say

that?
A. I can read you the letter.
Q. No, I'm just asking you?

MR. RICHARDSON: Your Honor, I'm going to

object to anything that letter says as hearsay.

- 349
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THE COURT: Sustained.
Q. But you didn’t follow up with that doctor and use
that information in this case, in your investigation of
this case; did you?
A. Other than the lettér that he sent to me.
Q. Okay.f So you have the statehent from Complainant.
right?
A. Yes, sir.
Q. And you didn’t follow up with the people in
Virginia; did you? .

A. With who in Virginia?

Q. About any sort of -- about this statement that she

may have made in Virginia and so forth;

A, I sébke to her family in Virginia, yes, sir.

Q. Okay. And that’s the extent of your
investigation, talking to Qmmmmmﬁ Complainant gives a
statement saying this information and so forth. You
may have talked to a ffiend or someone that she said
this to in Virginia. And that was your investigation?
A. Along with Ms. Gearhart and Mr. Sanders.

é. And both of them, though,'both denied that .
anything like this happened; isn’t that correct?

A. They denied any sexual COhtact;

Q. Denied it, correct. And that was your

investigation?

350
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I A, Yes, sir.-

; ; ' N
2 Q. So i1f someone comes into the Sheriff’s Department,
3 you can base your charge and your warrant on the

4 statement cof a person, and that’s it. 1Isn’t that

S . right? Isn’t that what you're saying?

‘6 A. In this case, that’s all I had to go on.
7 Q. And that’s all you needed; correct?
8 A. She was indicating to me that the sexual

)

9 intercourée occurred in January or February of that

10 year. This was June of tHat year.' I had nothing else
Il  to go on. |

12 Q. But you”héd no medical evidence to back this up;
13  did you?

14 A, Concernihg Mr. Sanders, Ms. Gearhart, or ---

15 Q. Both. Mr. Sanders and the alleged victim in this
16 case. You had no medical information thét would |

17 corrcborate what you said; did you?

18 A. I had the letter from Mr. Sanders’ doctor.

19 Q. That’s on Mr. Sanders. Thét’s on him. I‘m

20 talking about the alleged victim)in this case. Do you
2] have anything? You cannot produce anything to this

22 jury that can cprroborate what she says. That she said
23 ~-- these bald allegations that she made against Mr.

24 Sanders and her mother.

25 A. I do have a medical report.
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Q. You have a medical report. OCkay.

A. Yes, sir.

Q. All right. Will you share that with us. Someone
will share that with us, cbviously. But the medical
report does not indicate any sort of ~-- anything

happened; does it? :

-~ A. I can review the medical report.

Q. Uh-huh (affirmative).
A. I can read the notes made by the doctor on the
medical report if you wéuld like?
MR. RICHARDSON: Your Honor; I would object
to hearsay on that, however —
MR. ROBINSON: I will wifhdraw the question.
MR. RICHARDSON: -- we will note that’'s --- |

MR. ROBINSON: I withdraw the question, Your

honor.
THE COURT; All righf. Questiqn withdrawn.
MR. RICHARDSON: Thank you, Your Honor. |
Q. Ma’ am, as‘far as the -- as far as' your

investigation that you did invthis case, I want to kind
of nail you down a little bit on these dates that ycu
talk about with when this alleged -- these alleged
incidents happened. And I want to just take ycur
testimony and I want you to make -- I want to make sure

I’'ve got this right. You said you testified 'on cross
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examination to Mr. Dedong and direct examination to Mr.

Richardson, these are the dates that you have told me

the child told you; right? You said the child told you

that these incidents occurred in January 2008 and
February ZQOQ; correct? ‘

A. No, sir.  She said it was January or February of
2008.

Q. Okay@ .And when else? And these Comfort Inn
allegations that you’re talking, when did that happen?
A. That was in 2005. |

Q. 2005. Excuse me. Okay. So your testimony to
this jury is that there were no allegations after
February of 2008; correct?

A. No, sir. That’s not my testimony.

Q. Between -- okay3 Let me make sure I got this
right. You said in 2005 one of the allegations -- one
of these incidents took place. And then you said in
between January to February 2008 the other incidents
took place. 1Isn’t that what you’re saying?

A. She said in 2005 when she would come down here

with her mother from Virginia --~-

Q. Okay.
A. -~ to the Comfort Inn in Easley ---
Q. Okay.

A, -- that Mr. Sanders was touching her, and that

353
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there was digital penetration at the Comfort Inn in
Easley.

Q. That’s in 2005.

A. In 2005. Yes, sir.

0. Okay.

A. In January or February of 2008 is when she said

there was actual sexual intercourse between she and Mr.

Sanders.

Q. And that would have been when she was in Easley;
correct?

A. When she was living in Mr. Sanders’ house on

/
Sanders Road in Liberty.

Q. And that was between January and February 2008?
A. Yes, sir. She could not give me the specific day.
Q. Okay. But what you’re telling the jury, though,

\

is the incidents occurred in 2005?

A. At the Comfort Inn, yes, sir.

Q. And between January to February 2008; isn’t that
corréct?

a. That’s when there was sexual intercourse.

Q. As far as the family dynamics in this case, you

said that, I think -- did you consider the family
dynamics in terms of -- between Comphinant and her mother
and between Comphinant and Mr. Sanders, between the three

of them, did you look at the dynamics? Did you
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investigate the dynamics?

A. Other than just speaking with them in my coffice.
- Q. Okay.
A. And there were some people, such as Mr. Davis, who

was here yesterday ---

Q. Okay.

A. - who-could give some insight.

Q. rbkay. But you would admit, though, thdt there was
from -- even from Ms. Gearhart’s statement that there

was tension in the family between a little girl and her
mother regarding Virginia; trué?

MR. RICHARDSON: Your Honor, I'm going to
object to that. He’s calling for speculatibn. I don't
know how she can answer that question.

THE COURT: 1’11l overrule the objection. If

she can answer it, If11 allow her to.

A. I can't say that there was tension. I can say

that Ms. Gearhart said that she had to get on to Complainant
for wearing some inappropriate clothing and talking to
boys. I don’t know that that’s tension or if it’s just

mother/daughter disagreements, but she did indicate

that, yes.
Q. So there were disagreements?
A. Yes.

Q. Okay. Let me put it this way, the right way.
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Maybe you’ll answer it this way. You would admit that
there -~ from -- you gleaned from your conversation
with Ms. Gearhart that there were disagreements between

Complainant. and her mother regarding who she hung out with;

true?

A. Yes, sir.

Q. What her mother thought were inappropriate text
messages? |

A, Yes, sir,.

Q. With the people that she hﬁng out?

A. Yes, sir.

Q. Okay. And there was disagreement between her

mother and her about her desire to move back to

Virginia?
A. When her grandmother was still living, yes, sir.
Q. Is that correct?

A. Yes, sir.
Q. So you would agree, you would agree that there
were disagreements between the twelve year old girl and
her mother?
A. Yes, sir./

MR. ROBINSON: One second, Your Honor.

THE COURT: Yes, sir.
Q. Now, going back to‘your investigation, I think you

may have touched on this with Mr. DeJong, in terms cf
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this cell phone that was taken from &mmwmn at the
police station. Do you remember that Mr. DeJong asked
you about that on cross éxamination?

A.  Yes, éir. I remember.

Q. Now,vyou had been tola by Ms. Gearhart that there
were -- the reason that she took the c¢ell phone and
wanted the cell phone is. because there\we;e
inappropriate emails or text messages on the cell phone
between her and either her friends or her boyfriend:
correct? ' ,

A, It was my understanding that the inappropriate
text messaging was in October or November of 2007.

Q. So, so, let’s, let’s just get this, let’s just get
this straight. So, 'so, you’re saying that that day
when she came into your office on the -- in June of
2008, that she asked for her cell phone, and this was
concerning messages from 2005?

A. I can't say what it was concerhing. ~She bnly told

Complainant, £0 give her the cell phone. She was having it

disconnected.
Q. And in your investigation in this case, as you
told the jury you wanted to -- your job is to do an

investigation, you didn’t find it appropriate though to

N

get the cell phone that could maybe give you a little

light as far as this family disagreement or dynamic?

357
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A. ‘The only thing that was told to me was that she
\
had talked to a friend in Virginia, and told her friend

that she was being sexually abused here. I can’t say

that it was from her cell phone, a home phone. I was
just told that she contacted a friend in Virgin;a.
Q. But you didn’t think, though, in your
investigation that that may be something would help you
in making -- seeing whether or not this child was being
truthful, whether or not sﬁe was doing what Ms.
Gearhart said she was doing? You didn’t think that was
appropriate to get that cell phone when you had her
right there in the police station. You didn’t think
that that was appropriate.to getjthat cell phone?

MR. RICHARDSON: Your Honor, this has been
asked and answered about the third time.

THE COURT: 1’1l overrule your objéction.
A. The inappropriate. text messaging~was indicated to
me that it was from October and November of 2007, which -
was about eight months prior to me taking hef into

protective custody. 1 don’t believe the text message

~would have been on her phone at that pdint.

Q. But isn’t it your obligation as an officer of the
law to investigate these things?
A, I did investigate it.

Q. But you didn’t the phone, did you? (
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1 A, I had no reason to take her phone..

2 0. Like you had no reason to turn on the tape

3 recorded, when you had a tape recorder sitting in the

5 MR. RICHARDSON: Your Honor, objection.

6 That’s argumentative.

i

7 . THE COURT: Sustain the objection.

8 MR. ROBINSON: I withdraw the question.
9 Thank YOu, ma‘am.

10 THE COURT: Redirect.

11 ‘ REDIRECT EXAMINATION

12 BY MR. RICHARDSON:
\
13 Q. Ms. Bgrgess;'first,,the things that were being
14 - disclosed to you, were they after you informed Ms.
15 - Gearhart of the allegatioﬁs that were being made?
16 A. Yes, sir. |
17 ©. Everything she stated was after she was told what
18 tﬂe allegations were being made?
19 A, Yes, sir. |
20 Q. Okay. And likewise with Defendant Sanders?
21 A, Yeé, sir. ‘ |
22 Q. And, in fact, Ms. Gearhart, did she come with
23  Sanders to the station?

24 - A. I can’t recall if she came or not. If she did,

25 she either waited in the lobby or in the car, because

) s
i
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she was not present in the room where we were speaking.

Q. You didn’t see her?

A. I don'ﬁ recall seeing her. |

Q. She's the one that made the phéne call to make the
appointment?

A. Yes, sir.

Okay. Do you know this lady sitting back here?

Q
A. The third one to.the left?
Q

Yes.
A. Yes, I do,.
0. Who is that?
A. Shauna Galloway~-Williams.
0. Did you speak to her about this case?
a. 1 did not speak to hér initially about this case. :
Q. Okay. Did you speak to her befgre the warrants?
A. Yes, 1 did.

\
Q. Okay. And she had interviewed Complainant 1s that
right?

MR. DEJONG: Your Honor, I‘m going to object
to this. Could we have a Eench conference?
THE COURT: Yes, sir.
(WHEREUPON, Mr. Richaidson, Mr. DeJong, and Mr.
Robinson approached the bar.)
Q. You were aware that -- were you aware that Complainant

had been sent to Ms. Williams for a forensic interview?
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MR}.DEJONG: And, Your Honor, I object to ahy
of that line of guestioning.

\THE COURT: All right. I over;ule your
objection-és to that question.

A. Yes, sir. I aﬁ aware.
Q. Okay.- And prior to you -- your applying for the
warrénts, did you have conversations with Ms. Shauna
Galloway-Williams? (
a. Yes..
Q. And did you have conversations about the ---

| MR. DEJONG: And, Your Honor, again, I'm
going to object. It’s an on-going objection.

THE COURT: I sustain the -- your objection
to this question. \
Q. Did you ever receive a forensic report?

’ MR. DEJONG: And, again, I object, Your
Honor.
THE COURT: Overruled.

A. Yes, I did.
Q. Okay. And did that forensic report come from Ms.
Galloway-Williams?
a. '#es, it did.

‘And Was\that prior to your seeking the warrants?

Q
A. Yes, it was.
Q

And did you review that report?
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I A. Yes, I did.
2 Q. And was that report part of your investigation in
3 this case?' | |
4 A, Yes.
5 MR. RICHARDSON: That’s all the questions I
6 have at this time. |
7 THE COURT: All right. Thank ybu. You may
8 step down, Ms. Burgess. May I see the attorneys for
9 Just a minute:
10 (WHEREUPON, Mr. Richardson, Mr. DeJong, and Mr,
11 Robinson appreoached the bar.) |
12 THE COURT: Madam forelady, ladies and
13 gentlemen, I think that it would probably be a good
14 time for us to take a break at this time before the
15 next witness is called. i'll ask you to go back to
16 your jury room, and remind you again not to discuss the
17 case. 'I’li cail‘ydu back in(jﬁst a few moments.
18 (WHEREUPON, tHe jury exited the open court at
19 approximately 10:28 a.m.)
20 THE COURT: Let’s take a short break, a ten
21 minute break.
22 (WHEREUPON, the court stood'ét recess for a short -
23 -break;) )
24 THE COURT: Are you feady to proceed,

23

Solicitor?
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1 MR. RICHARDSON: Yes, Your Honor.

2 o THE COURT: - All right. Have the jury come

3 in. |

4. (WHEREUPON,Vthe jury entered the open court at

5 approximately 11:08 a‘m.j

6 ' THE COURT: Solicitor, you may call your next

7 witness.
8 ' MR. RICHARDSON: Thank you, Your Honor. We

1
9 would call Dr. Mary Fran Crosswell.

10 o MISTER CLERK: Place your left hand on the

11 bible and raise your right hand. Do you solemnly swear
12 or affirm the testimony you’re about to give in this

13 case to be the truth, the whole truth and nothing but’
14 the truth, so help you God?

15 DR. CROSSWELL: I do.

16 MISTER CLERK: 1If you would have a seat and

17 state your name for the record.

18 ﬁR. CROSSWELL: . Mary Fran Crosswell. ,
19 | . MARY FRAN CROSSWELL, M.D., |
20 BEING FIRST DULY SWORN; TESTIFIED AS FOLLOWS:

21 DiRECT EXAMINATION |

22 BY MR. RICHARDSON:
23 Q. Doctor, where are you employed?
24 A, I‘'m employed at the Children’s Hospital of the

25 Greenville Hospital System, University Medical Center

!
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'in Greenville, South Carolina.

Q. Okay. And how long have you been employed there?

a. Since 2006.

Q. - Okay. And in what capacity are you employed with
them?
A, I'’'m a pediatrician in the Division of Forensic

Pediatrics, Child Abuse and Neglect.

Q. Okay. And can you just tell us a little bit about
your education,'your background as far as your |
education, starting with college?

A. I gréduated from Wake Forest University and then
did four years of medical school, graduating from the
University of Louisville, with a medical‘degree, then
did a three year pediatric residency at the Greenville’
Hospital System. |

Q. Okay. And was it -- after completion of your
residence, did you obtain any type of iicensure?

A. Yes. I was certified by the Bmerican Board of
Pediatrics in General Pediatrics. And I obtained
licensure in the State of Scuth Carolina, and also in

N
the State of Georgia.

Q. Okay. And do you have any certifications?

A. In the American Board of Pediatrics.
0. Okay. ‘ | ,

A. In general pediatrics.
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I Q. I'm sorry. You may have testified to that.

2 apologize for that.

3 MR. DEJONG: Your Honor, I apologize to Mr.

365

4 Richardson. 1I’'ve got this fan back here blowing in my

5 ear and I can hardly hear him. I can hear the witness

6 fine. I can hardly hear Mr. Richardson.

7 : ~ THE COURT: If you’d just make sure you
8 elevate your voice.

9 MR. RICHARDSON: Yes, sir.

10 Q. Now, what kind of training have yéu had in
11 forensic pediatrics?

12 A, I have done numerous local, national and

13 international medical trainings in the field of child

14 -- physical and sexual abuse.

15 Q. Okay. And does your employment and your training

16 involve the examination of children who are suspected

17 of being sexually abused?
18 A. Yes, it does.
19 Q. Okay. - And have you done those type of

20 examinations?

21 A, Yes, I have.

22 Q. How many examinations have you done of that

23  nature?

24 A, I do anywhere from three to nine exams a week,

25 purely sexual abuse exams,

365 .
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1 Q. Three to nine a week. And for how long have you
2 been doing that?
3 A. Since 200s.
-4 Q. Okay. And have you ever been qualified as an
5 expert in courts in South Carolina?
6 A. I have been gualified as an expert in Family

7 Court.

& 0. Okay.

9 ‘ MR. RICHARDSON: Your Honor, at this time we
10 wouid offer the doctor as an expert in forensic

11 pediatrics. And more specifically as an expert in

12 child sexual abuse.

I3 | THE COURT: Any Voir Dire or any objections
14 from either legal counsel?

15 - MR. DEJONG: No Voir Dire on behalf of Mr.

16 Sanders, Your Honor.

17 - THE COURT: Mr. Robinson?
18 MR. ROBINSON: No Voir Dire.
19 THE COURT: At this time, Madam Forelady and

20 ladies ‘and gentlemen, just let me briefly explain to

2] you. Normally, a person in a trial can’t give opinions
22 about the testimony. They cén testify to what they saw
23 or heard or experienced by one of their senses.

24 There is an exception, however; when the person is

25 qualified because of education and experience, they’re
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permitted to give a reason for an opinion. TheyAcan
state what thatvopinion is. This witness being
qualified in forensic pediatric medicine of child abuse
will be allowed to give her opinion. That doesn’t mean
you must accept the opinion. It is evidence that you
are to consider as other evidence in the case. Use it
any way you see fit. |

All right, sir. You may continue your
examination.

BY MR RICHARRDSON: Thank you, Your hcnor.

Q. Now, doctor, did you have an occasion to do an
examination on Complainant l?
A. Yes, I did.

Q. And what type of examination did you do on Complainant,

A. Our evaluation consists of getting an extensive
past medical history from first the caretaker who
brings them to the appointment. Then I take a history
directly from my patient, and in this case, Complainant
about what had happened to her. Aand any associated
symptoms or other findings with that. My physical exam
consists of a head to toe physical exam, which includes
a genital exam using a culpascope.

Q. Ckay. Now, you_testifiéd that you did a -~ I

believe you said a historical: is that correct?

367
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A. I obtain a history of the patient, yes.
Q. And that would -- so you obtained a history from
Complainant. - ?

A Yes, I did.

Q Now, did she tell you what happened to her?
A. Yes, she Aid.

Q Okay. " Now, is it-necessary to ascertain what

happened to her for your examination?

A. Yes, it does.
Q. Why?
A. It’s important for me to know what needs to be

included in my evaluation. As part of my evaluation, I
do certain laboratory testing if the patient is at risk
of contracting a sexually transmitted infection.

Q. Okay. And did cComplainant in fact, disclose to you
what happened to her?

A. - Yes, she.did.

Q. Did she tell you the place that it happened?

A. Yes, she did.

Q. - And where was that?

A. | She mentioned that it happened at tﬁe Comfort Inn .
and that it also happened at her house.

Q. Okay. And did you get dates of when that happened
or when she said it happened?

A. She said that the occasion at hexr house occurred
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the beginning of the year was her terms, and thén she
qualified that that was aroﬁnd January of 720089.

Q. Okay. And did she give you the times on --
regarding fhe motel? |

A. She said it was prior to herAmoving, moving ta
South Carolina.

Q. Okay. Now, so that we’re clear, when are you -~
at thié poinf in Eime, where are you having or doing
the exam on Complainant What 1s the déte?

A. I evaiuated her on July 9th, 2008.

Q. Okay. And did she inform you -- do you need to
know any information regarding whether she was |
penetrated or not to do your diagnosis?

A. Yes.

Q. Okayf and what did she tell you about that?

B. She said that he had put his penis in her.

0. Okay. Now, you mentioned a -- and I’'m terrible

with medical terms. So you mentioned some type of

scope. Okay. What’s that term again?

a. The culpascope is, for my purposes, is a
magnification-system so it has magnifying glasses. It
has a bright light source. And it has tﬁe ability ‘to
dOCument>the exam with digital photographs.

é. Okay. And where is>this exam performed?

A. Where? Excuse me?

369
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Mary Fran Crosswell, MD - Direct Examination by Mr. Richardson

Q. Where is the exam performed?
A. I perforﬁed my exam at the Greenville.Rape Crisis
and Child Abuse Center, is where our outpatient office
is located.
Q. Okay. Okay. Now in your exam what, if anything,
did you find?
A. She had some lesions, some papular lesions in her
genital area that I was concerned about_the possibility
of ggnital warts. She also had -- did not see any
vaginal discharge, but she did have a notch in her
hymenal tissue. : . -

|
Q: Okay. Now, first, regarding the warts. Based
upon your seeing those lesions, what did yoﬁ do?
A. Because 1 suspécted warts, but it wasn’'t
definitively conclusive that they were warts, I
referred her to a pediatric gyﬁecologist for further
evaluation and assessment of those lesions.
Q. Okay. And who was.that? |
A. Dr. Benjie Mills. ,
Q. 'Okay. Now, and was that just to -~ for the
evaluation of the genital warts?
A. .Yes. ‘ ~.
Q. Okay. Now, have any -- were genital warts found?

Aa. No. .Dr. Mills feit like it was a ---

MR. DEJONG: - Objection, Your Honor.
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1 THE COURT: I sustain the objection.
2 Q. Don’t tell me what the doctor said or felt. Just
3 answer my question.
4 A. Okay.
5 Q. Were tﬁere genital warts found?
6 A. No.
7 Q. Okay. ©Now, you menticned a notch in the hymen; is
8 that correct? o . P |
9 A, Yes.
10 OQ. Can you kind of -- wouid it -- could you go into
11 detail about that. And if you need to draw something
12  for the jury, that would be okay. But I would like for
13 you to éxplain that terminology to the jury and show
14 them where it was found. |
15 A, Okay. Can I draw that ---
16 MR. RICHARDSON: Your Honor, may the witness
17 come down?
lBA THE COURf:\ If you'll just make sure your
19 voice is elevated so everyone can hear you as you
20 testify. You won’t have the microphone there, doctor.
21 MR. DEJONG: bue to the fact she’s off the
22 Stand, Your Honor, can I ask to stand over heré in the
23  corner.
24 THE COURT: Yes, sir.. You may move over.
25 Mr. Robinson, if you wish, you may move over.
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Mary Fran Crosswell, MD - Direct Examination by Mr. Richardson

A, Okay.

Q. . If you could explain to them, if you could show
the vaginal area. Show them where you’re taiking about
and ki%d\of explain it tb the jury.

A. Okay. So when you’re looking at the genitél area
of the female, the first two layers of tissue are the
labia majora, which is kind of a -- the fatty surface
layer of the genital area. The next layer you come to
is the labia minora. ‘Interiorly, or in front, you have
the opening for'£he urine which is the urethra, and
posteriorly or in back of, you have the anus, where a
bowel movement is excreted. Between those, you have
the vagiﬁa. Covering the vagina is a layer of tissue
called the hymen. For a child who has gone through
puberty, this tiésue becomes thicker and becomes
elastic. It can, it can allow stretching. In Complainant :
case, there was a -~ we look or describe the hymenal

opening, or the vaginal opening, as a clock position.
/

So 1f you were imagining a twelve o’clock here, six
. Y . g

o’cloqk here, three o’clock here, and nine o’clock

“here, At the four o’clock position, there was a -- just

a notch right there in the hymen and that’s the finding
that I described?
Q. Now, doctor does that conclusively in your mind

mean that this child had been penetrated?

!

A
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1 A;< No.
2 Q! Okay. Based upon what you found and based upon
3 your expert opinion, what is it that you can tell the
4 jury about thaf notch in her hymen?
5 AL I think -- it’s not a definitive findingiof
\ ‘
6 penetration, as I said, but in light of the history
7. that was provided to me by my patient, this finding was
8 concerning for sexual abuse and vaginal penetration.
9 Q. Okay. Now, you said you’ve done numerous
10 examinations and you’'ve beenffrained'in this area?
11 A. Yes. | |
12 Q. Is/it commoﬁ for éﬁildren not to show any signs of
13 trauma after a sexual assault?
14 A It is very common. Different studies have looked
15 at this.fact'to see how many legally confirmed cases of
16 sexual abuse actually have physical findings in
17 childreq. The numbers range from ten to fifteen
18 percent have conclusive evidénce of sexual abuse, but
19 the majority of times, it 1s a 'normal exam.
20 Q. Okay. And does delay between the time of the
21 assault and the examination have anything to do with
22 - it?
23 A. It is definitely a contributing factor. The -=~
24 this area is mucosal tissue, and so it’s very vascular.

1

25 1 mean, it has a good blood supply to the area. So any

A
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trauma to this area usually heals very rapidly, within

days.
Q. Okay. Now, you said it was common. Do you know
if there’s a -- do you have a -- any perscnal knowledge

of a peréentaée of children who’ve gone through sexual
assault who don’t show signs?
A. Like I saia, the studies vary. But usually,:
eighty-five peréent of children who have been sexually
abused do not have physiéal findings on their medical
exam. ‘
Q. Now, with Complainant W& s this -~ this was the one
physical finding that you did find, the one and only?
a. Rigﬁt. The other concerning finding, I referred
on for further evaluation.
Q. Okay. Thank you, Doctor. That’s all the
queétions I have. Please answer any\questiOns defense
counsel may have for you. |

THE COURT: Mr. Dedong.

MR. DEJONG: Thank you, Your honor. May it
please theléourt;

CROSS EXAMINATION
BY MR. DEJONG: °
Q. Dr. Crosswell.

A. Yes.

Q. Am I pronouncing your last name correct?
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A. Yes, sir.

Q. Thank you, ma’am. So you have been at the
Children's Hosp}tal in Greenville since 20067

A, Yes.

Q. Did you do your residency there?

A. I did. It Qas prior to 2006.

Q. Okay. You were anticipating my question. Okay.
So you did your residency tﬁere and then you actually
-- and doctors and lawyers are strange. I guess we

never do it, we just practice, okay. So you started

practicing in ‘06; right?

A. No. Actually, in the interim, I finished

residency in 2003. I moved to Atlanta and worked for,
) :

Children’s Health Care of Atlanta as a general

pediatrician for two years prior to moving back to

Greenville.

Q. 50 that three years in Atlanta, you were a general
pediatrician? |
A. Right.

Q. Had you had ény training in forensic pediatrics at

that point in time?
A. I had done -- I had attended one course’already at
that point in fime.
Q. Okay. Is ~- Forensic Pediatrics, is'that.a board

certified area of medicine?
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1 A. As of November of 2009 they offered the first

2 certification exam for the sub-speciality.

3 Q. Now, you have done three to nine abuse, sexual

4 abuse cases a week ---

5 A. Right.

6 Q. -- since 20067

7 A. Uh-huh (affi;mati&e).

8 Q: Of course, you were the examining physician. 1In

9 your experience as an examining physician, do children
10 sometimes not tell the truth?

11 A. I mean, I, I have no reason -- I mean, from my

12 histery, I have no reason to

13 Q. Okay. So the point of that is, somebody comes in
14 and mékes ——Fwell, somebody ;— in this case, a young
15 person comes in, makes allegations of abuse and you

16 just accept that at face value? \

. /'
17 A. That’s my job, is to take my history ---
18 Q. Yes, ma’am.

19 A. -- and then to use that to perform the rest of my

1

20 evaluation.

2f Q. Yes,vma’am. And then part of your job is to look
22 at and confirm that there has been sexual abuse? -

23 A Right.

24 Q. Okay. MNow, when this history was taken -- well,

25 let me back up. You refer to this, that you did the
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exam at the Rape Crisis Center; right?

A. {Affirmative nod.)

Q. Correct?

A. Correct.

Q. Okay. I'm sorry, ma‘am. You've got to answer
verbally ---

A. Okay. I'm sorry.

Q. -- so this lady can get it down, okay? Is that
thé office over there on Whitehorse Road?

A. Yes, it is.

Q. Okay. Now, Rape Crisis as it is called, that is
the office that deals with people who are alleged
victims; is that correct?

A. Well, the Child Advocacy Center ~- it’s an
umbrella organization and the Child Advocacy Center,
which is where I'm employed, is part of that umbrella
organization.

Q. OCkay. 5o you are actually employed by the Child
Advocacy Center? J
A. No, I'm not.

Q. Okay.

A. The hospital pays rent for the space that I use to

perform my exams.

Q. Well, now I‘'m a little confused. So you work at

the hospital.



378

Sraie of South Caroling -vs- Joseph P. Sanders, IV (20/0-GS-39-11 {5 and 1116) 378
State of South Caraling -vs- Anita Gearhart (2009-G$§-39-335)
Mary Fran Crasswell, MD - Cross Examination by Mr. DeJong

]
2
3

10
i
12
13
14
15
16
17
18
19
20
21
22
23
24

25

-A. I'm employed by the hospital.

Q. Okay. Well, I'm trying to figure out where your,
for want of a better term, where your practice is
located. Is your practiced located in the Children’s
Advocacy Center?

A. I do in-patient exams. I do out-patient exams at
the Child Advocacy Center in Greenville.

Q. Okay. We’re not communicating. Let me see if I
can be a little mores specific here. When you’re not
doing an exam and you’re in your office, is that on
Whitehorse Road or is that in a hospital?

A. i, I serve multiple locations. ‘I go to a
children’s shelter. I go to the Child Advocaéy Center
and I go to the hospital. S5So I'm at three different
places during the week.

Q. All right. Well, on this particular case when you
said this was ~-- you did your exam on July the 9th;
correct? That was almost a month after the initial
allegations; correct?

A. Correct. I don’t have that information about when
the allegations were made.

Q. Well, if the initial allegations were brought to
léw enforceﬁent’s attention on June the l3f July the
9th was almost a month later; correct?

A. Right. Correct.
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Q. All right. And you say you obtain a history, and

I believe you mentioned a care giver; 1s that correct?

A, Right.

Q. In this caée when you took this history, was there
someone present with this young person when the history
was taken? |

A. ¥es. That history was obtained from her case
worker ,from the Department of Social Services.

Q. All right. BSco that individual was present when

this young person was telling you what had allegedly

happened?

A. No, she was not.

Q. She was not?

A. No. I obtain a history first from the care taker,

as much as they’re able go give, and then ask the care
taker to leave the room and obtain my history from the
patient by herself, .

Q. Well, in this case did you gather any information
as to the allegations from the care taker?

A. I had received a copy of the police report, which
T feviewed.

Q. And when you say copy, —- I'm sorry, I didn't mean
to cut you off, doctor. Were you finished?

A, Yes. |

0. Oh, okay. When you say you received a copy of the

379
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police report, was that police report from Pickens
County, Easley or both?
A. Pickens County.

Q. All right. That would have been Ms. Burgess’

report?
A. Yes.
Q. All right. So you review that before you ever

start talking to the young peéerson?

A. . Right.

Q. And when you talk to the youngbperson; and having
reviewed that, do YOU question them about what you have
reviewed?

A. No, I do not.

Q. Okay. How do you go about asking them those
questions?
A, I ask them open-ended questions. Those questions

are usuélly, has anyone ever hurt you or touched you in
a way that you didn’t like before? And then they';~—
Q. Okay. All right, ma'am. HNow, in this case --
well, let’s back up. These are difficult things to
talk about in the courtrcom. I understand that. But
we've'got to. And you’re a doctor, ohviously. I'm
not. The hymen, are all females born with a hymen?

A. Yes, they are.

0. Okay. And you said that in eight-five percént of
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abuse cases, I believe; correct, that there were no
physical findings?

A.  vCorrect.

. Q. Now, bgtlyouAsay that in eighty —— are you telling

us, réther,jin eighty-five percent of the cases where
y : y

there are. allegations of full penal penetration, that
there. are no indications or no physical findings as to
physical abuse? . ’ 1

i . .
A, Yes. Because they -- the -- first of all, there

.have been studies looking at pregnant teenagers,

whether they have a smooth,. uninterrupted hymen. So

‘there’s obviously heen penetration with no evidence of

interruptioh of the hymenal tissue. The ﬁymenal
tissue, like any other tissue, can heal. So even if
there is an interrupfion, it can repair without signs
ofyscaring. 1
Q. Well,‘at some point in iime, though, a female will
lose that hyﬁenal.tissue?

A. 1 Not necessérilyf‘

é. Well; what-percentége éfﬂwomen in the United
States who are adults.and-sexually active wouid have a
hymen?‘

A. b don’t know those numbers. |

Q. fou would agree with me; would you not, doctor,

that it would be more the norm after full physical
o N
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I penal sexual intercourse, that the hymen would be

2 interrupted; \

3 A. Not =~~ f;om my experience, not neceSSarily:

4 Q. Well, I-Qndérsﬁand not necessarily. .I’m ésking

5 more here .for a.number. In most instances, with full

6 penile penetratioﬁh there would be a disruption of the-

7 hymen.

8 Aa. I don’'t know tﬁoSe numbers. I can’t, I can’t

9 answer that quéstion. |

10 Q. Ail right. Now, in thié‘case you’did,not -= you

11 found this notch’ at four o’clock. Now, if a female

12 comes to:you and'you do an exam and there are no

13 allegations éf sexual abuse, you could.still find a

14 notch at four o’clock?

15 A. -You could.

16 Q. Right, - There are many things that couldlcause a"
17 notch at'fouf b’clock.

)

18 A. It would be some type of genital trauma.
19 Q. Yes, ma’am. And -- weii, we’ll &ome back £0 that.
20 But simply.beéause there is a notch {(in the hymen at

21 four'o’clock does not mean there was Sex;al abﬁse?

22 A, Correct.

23 Q. Now,’these trauma -- well,‘let me ask.jou this.

24 >Again,_thgse are difficult things to talk about. Had

25 this young person started her menstrual cycle?
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A. . She had.

Q. Okay. And do you know what kind of female

.

products she used during her menstrual cycle?

A. No.

Q. Did you queétiqn her ébout it? /

A. - No.

Q. Improper, I guess is the word I'm looking at,

insertion of a tampon, could that notch four o’clock?

A. No.
Q. Could a sports injury notch four o’clock?
]
A, If there were an impalement of her vaginal area,

but not a, just a run-of-the-mill sports injury.
Q. And that impalement, would that be more likely for

somebody that played basketball or softball than

somebody that was not ~- did not participate in
sports?
A. It would just depend on what the description of

~-

the injury was, whether ﬁhat_would be consistent or
not.

Q. Now, as to the history you toock, if I understood
you correctly, the young person told you certain
allegations about a motel. Is that correct?

A. Correct.

Q. But the only tiﬁe frame she gave you on that was

before she moved to South Carolina?
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A. Right.

Q. Now, you have done both general children’s

medicine and you have done.forensic pediatric medicine;
right?

A. Correct.

Q. Have you, as part of your residency or your
medical training, have you worked with adults?

i

A. In medical school.
Q. Okay. And in your report, as I undérstand your
report, you were fairly adamant that there were genital
warts here? ;

A, I said there was suspected genital warts.

Q. Well, I think actually you said, they’'re
consistent with; did you not? |

A. In one area I said consistent with. And then I
refefred due 'to suspected condyloma chminatum, which
is the medical term fof genital warts.

Q. And genital warts is a fairly common proﬁlem in
our society'nsw; is it not?

A. In adults it‘s a very common -~--

Q. Yes, ma‘am. And it’s a diagnosis fairly obvious
when you see it; right? |

A. What -- I'm not sure ~=- |

/

Q. Well, when you see genital warts, you see genital

warts; right?

384
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A.  Right. But there are other con@itions that can be
confused with genital warts. |

Q. Yes, ma’am. And in this case, you erred in that
diagnosié; didn’t you?

A. I did. I don’t think I erred in‘the diagnosis. I

wanted confirmatory diagnosis by a specialists in that

area.

Q. Did you notice ény swelling or rédness or anything
else of the v§ginal area? |

A. No, I did not.

Q. And what you found in this particular case, so I

understand the bottom line, is you found a notched

.cleft in the hymen at four o’clock. And you found what

wyou believed to be genital warts?

A Correct.

Q. How are genital warts.—~ how‘do you get them?

A. They can ~- depending on the age, it can either be
acquired by birth or sexually transmitted.

Q. Is one more common than the other?

A. It just depends on the age of the éhild. 1In a
younger child, it would be much more common for it to
be transmitted perinatally than in an older child or
adolescent.

Q. In a child where there are allegatioﬁs of child

sexual abuse, an error in genital warts or the
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diagnosis of genital warts would be a pretty big error;
wouldn’t it? |

A. If I had not referred hér on for confi}matory;

Q. Yes, ma’am. By the way, is doctor ~- what'’s Her
name, his name? Who did you refer her to? ‘
A. Dr. Benjie Mills.

Q. Is that doctor here today?

A, No.

MR. DEJONG: The witness is with you, Mr,
Robinson. |

MR. ROBINSON: May it please the Court? -

THE COURT: Yes, sir.

CROSS EXAMINATION

BY MR. ROﬁINSON :

Q. Doc;or, do you read many bdoks?v

A. Yes.

Q. You do? Now, let me ask this as far as do you

¢ ,

read books that have like an opening and then they end;
is that right? They have like a conclusion in the end,
in the end of a book. Is that right?

A. Yes.

Q. Now)Anormally, when you open a book to read a
book, you start from the beginning and then you get to

the conclusion in the end. 1Isn’t that how it usually

works?
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A. Yes. : ‘ _ iR
Q. Is that true?
A. Yes.

Q. And your medical books that you’ve read, which it

-sounds like you’ve had a ‘-~ at Louisville and at Wake

Forest, you would have chapters, 'a beginning chapter

and you have a conclusion based on those chapters:;

right?

A. Yes.

Q. Is that right?

A, Yes.

Q. Okay. And wouldn’t you agree, wouldn’t you agree
_ N

in this case that>this was kind of a flip-~around a

little bit in terms\of ﬁow this case proceeded because

you were given a conclusion in the beginning, and then

you went backwards after that to support the

conclusion. Isn’t that true?

A. I disagree with you.

Q. Really? Okay. But initially, you got a

conclusion and then you went backwards to support that:

isn’t that right?

A, Could you explain that further? I don’t
understand.
Q. Well, you testified on cross examination with Mr.

DeJong that, that ydu accept at face value, and then

3
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you say you have to confirm sex abuse. Isn’t that what
you said?
A.‘. I-take a history ffom my patient, and then I do my
medical evaluaticn. |
Q. But, again, the conclusion to this, what you'ré
going to find in your opinion, is in the beginning.
That’s your conclusion; right?
. Well, in the history of any type of illness that
we see -- in the history of a headache, I take a
history about the headache that my patient has, and
then I do my medical evaluation accordiqgly. And it’s
the same with this. I take the history from my
patient, and then do my medical evaluation accordingly.
Q. Well, ma’am,\wouldn't you agree, though, that it’s
better when you read a book as -- like in this case;
isn’t it better to read the chapters and do  the
examination first before you reach that conclusion?
A. No. Because I needed to know what type of medical
testing I needed to do during my evaluations., 5o I
needed to have .the history of what had happened to my
patient. \
Q. Okay. Thank you,
MR. ROBiNSON: That’s all I have.
. THE COURT: Any redirect?

MR. RICHARDSON: None, Your Honor.
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MR. DEJONG: No objection to this witness
being excused, Your Honor.

THE COURT: Any objection?

MR. RCBINSON: No objection.

THE CQURT: Without objection, this witness
may be excused. You may step down. Dr. Crbsswell,
thank you.

| MR. RICHARDSON: Your Honor, may we approach?

THE COURT:‘ Yes, sir.

(WHEREUPON, Mr. Richardson, Mr. DeJong, and Mr.
Robinson aéproached the bar.)

THE COURT: Madam forelady, ladies and.
gentlemen, we need to take care of a legal matter. I
don‘t think it will take very long. I’11 certainly not
keep you fied up back there longer than we need to, but
we need to resolve this legal matter. If you’ll go
back to your jury room and just take a break for a few
moments, We’ll work through this. Don’t discuss the
case while you're back there.

(WHEREUPON, the jury exited the open court at
approximately 11:46 a.m.})

THE COURT: All right. Solicitor.

MR. RICHARDSON: Your Honor, what I was ~--
we’ve just had a bench conference with Mr. DeJong and

Mr. Robinson present. I initially, at a separate
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conference, had stated a prior -- I could possibly get
in, through prior consistent statements, a report that
was made by the forensic analyst in this case. 1I.did a
little bit of research.

MR. DEJONG: I'm -- Mr. Richardson, I can’t
hear you. And I apologize.

MR. RICHARDSON: 1I'1l stand back here. I did
a little bit of research on that. I would.concede on
that, that based upon the cross examination of both
attorneys, that I do not think that that. would fall
under that rule. So I'm withdrawing on that end. The
second end is Mr. Robinson opened the door, made the
argument and he opened the door, which would allow me-
to get in the forensic report, the factual scenario,
the forensic report that was told to Ms. Galloway-
Williams. At this point in time, in the -- more in the
err of caution, I don’t seek to necessarily do that and
bring in the entire report and put into evidence. What
I would seek to-do is to have her state that she gave a
forensic interview, that the child told her the factual
scenario of what happened, where it happened and‘the
time it happened. And then go on -- I have other
testimony that would pertain more of her -- more as
kind.of a blind expert, but that would be the gist of

it.
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Now, if the Court so wishes, we can proffer what
I'm going to do. However, I did not want, and the
reason I'm bringing this to the attention of everybody,
is I did not want us to send the jury out for three
hours -when we weren’t going to need that muﬁh prof fer -
testimony. 'I’1ll leave it up to the discretion of the
Court.

THE COURT: All right. Any objection to the

- witness being called to testify with those limitations,

Mf. Robinson or Mr. Dedong.
MR. DEJONG: I do have an objection, Your

Honor. I think we'‘re baék to the very argument -~
bésically, what Mr. Richardson wants to do, as-I
understand it, isva reéorting function. If it’'s a
reporting -~ if it’s the reporting that Be is trying to
get in, then it is my ﬁnderstanding under either the
rule, a statute or case law, and I don’t have the
numbers on any of those for Your Honor, but that is
limited to time and place, possibly a third, but time
and place are the only two I can think of right now. I
don’t have an objection as to that.

I do have  an objection to him going into this
forensic interview business. For him to go into that,
I think it’s still in a bolstéring posture. Even.

though she is not going to say, I presume, what the

391
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forensic interview was. Now, Mr. Richardson -- I think
he is abandoning the argument, but I want to touch on
that any way. Part of where that éame in was on cross
examination of Detéctive Burgess. Well, that cross
examination with regard'to Detective Burgess was for
the obtaining of the warrants. And with the obtaining
of the warrants, evidence is much different than it
would be actual physical, factualy whatever you want to
call it, evidence before a jury.

So simply because that was brought up as paft of
the, as Detective Burgess said, for getting a warrant,
and she testified to that and said she reviewed it and
then she got the warrant. We stopped there.

But I think in terms of that, in terms of getting
the warrant for comihg'in here and this forensic
interviewer to say, yes, the alleged victim shared with
me what happened. Well, when you say, shared with me |
what happened, obviously, Ms. Galloway-Williams didn’t
poo?poo what she said. - She agreed with it. -She
believed it or we wouldn’'t be here today, in all
probability, or certainly not in a posture we’re in
today, I would submit. So I would simply share with

‘ Y
the court that it’s a back door way of bolstering the
victim’s -~ the alleged victim in this case, her

testimony, by letting Ms. Galloway-Williams testify to
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that.

I have no objection to the time and place element.
I have no objection if he wants to put it up for that
reason. The blind expert, I’'m not going to stand here
and giveAMr. Richardson carte blanche. I don’t really .
have a front-end objecti&n. Certainly, there may be
objections as we go through it. But as to her
testifying to anything other than time and place, I
take exception to and I object to, Your Honor.

THE_COURT; Tell me again, Mr. Richardson,
what other testimony you’'re seeking to elicit from Ms.
Galloway-Williams? /

MR. RICHARDSON: Your Honor, I would have her
testify that she did an interview. I will have her
explain that it’'s a fofensic interview and what a
forensic interview is. That was testified -- when they
qot‘in, so into it about my officer not doing work, and
then she testified, yes,.I based part of my opinion on
the forensic interview. »At this point in time, now the
jury needs to hear what a forensic interview is. And I

y
have to seek to have Ms. Gallowéy explain it, explain
what she does. Tell if éhe did one on Qmmmmmf And
that, in fact, told her facts, time and place and -- ‘

and I’m not seeking to put it into evidence, the actual

interview or the videotape. .
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But certainly, at this point iq/time, because of
what they did, I have a riéht to explain that to the
jury. And there’s nothing in the case, in the law,
statutory law -- the statutory law keeps the video, out,
but there’s nothing in there say;ng that I cannot bring
in testimony about there being an in;erview ahd time
and place. And sinEe/it -- she’s a forensic examiner,
I think the jury needs to hear that. Judge, just for
the record, there's no hearsay. It’s not ﬁearsay.

THE COURT: You're n&t intending to offer Ms.
Galloway—williéms as an expeét?

MR. RICHARDSON: .I am, on other issues.

THE COURT: Well, what opinions do you
propose that she offer? '

MR; RICHARDSON: I‘m going to have her give
opinions .as to -- well, let me think a second, Your
Honor. |

THE COURT: In other words, I'm trying to --
the Douglas case ---

MR. RICHARDSON: I'm going to ha?e -- she is
going to be discussing things such as delay in
reporting. Are we, are we segmenting this? Are we

J

talking about the same issue?

v

THE COURT: Well, I -- you know, based on the

Douglas decision, that I’m sure you both are familiar
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with, you know, there is the offering of an expert the
Court basicaily said didn’t even need to be qualified
as an expert. The person could testify to their
observation and so forth. T ---

MR. RICHARDSON: She’s going to be giving
expert testimony on other things.

THE COURT: On what things?

MR. RICHARDSON: Such as delay in reporting
and things of that nature.

THE COURT: Do you have an objection to that,
Mr. DeJong?

| MR. DEJONG: I’m not really sure I
undersﬁand. He says that experts testify on things.
You asked him what things, and I didn’t hear what he
—_— '

THE CQURT: He said delayed reporting. For
instance, on her expertise on delayed reportinj of
abuse. Do you have an objection to that?.

MR. DEJONG:"Spécifically this case, or in
general? -

MR. RICHARDSON: Both, both.

THE COURT: 1In general: We’ll start with in
general.

MR. RICHARDSON: They kind of go hand-in-

hand.
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1 . MR. DEJONG: Well, looking at Rule 702,
2 scientific, technical and other specialized
'3 knowledgeable to assist the trier, -- well, I left out
4 the if. Let me start out.  If scientific, technical,
5 or other speéialized knowledge will assist the trier of
6 fact to understand the evidence, or to determine a fact
7 in issue, a wiﬁness qualified as an expert by
8 knowledge, skilled experience, training or education
9 may festify tﬁefeto in the form of opinion or )
10 otherwise. I’m not sure what the f;ct in issue is, or
11  what Qill help the jury understand the evidence by her
12 testifyiAg.
13 THE -COURT: Well, certainly i have -- and
14 from what I’ve heard on the evidence, there’'s a dispute
15 as to when it w;s reported and why the delay and
16 whether she was intimidated or what was going on. Why
17 would ydu not think that could help‘a’jury, to hear it
18 from an expert as to why sometimes children delay
19 reporting abuse? A.
20 MR. DEJONG: That probably ~--
21 ‘ THE COURT: At least hear that pefson’s
22 opinion. | |
23 MR. DEJONG: That probably, generally, I

24 would not have an'objection. Yet -- Your Honor threw

25 one in, though, that threw me a little bit. He threw

}
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in the intimidation.
. )

THE COURT: Well, I was just saying that was
a factual dispute. I think that I’ve heard from the
testimony, the witneés said he was vioclent sometimes,
or whatever. And I don’t know whether that 7? this
witness)is going to be testifying as to that as being a
criteria or not. Buf jUst those things in general.

I'm sure éhé can testify to those bettér thaﬁ I can
speculaté what her testimony would be.

MR. DEJONG: Well, in generally, she probably
can. Again, I’m not going to stand here and give her
carté blanche, but --- N

THE COURT: I believe under 762, it would be
helpful for the jury to know the dynamics that has been
mentioned on these cases. Certainly, I think Mr.
Richardson is well aware that other than time and
place, we’re not getting into anything that the victim
fold her. .You_understand that> don’t you, Solicitor?

MR. RICHARDSON: Yes, I ~- in fact, 1
conceded that.

THE COURT: And I just want to make sure Ms.

Galloway-Williams knows that too. Her testimony would

be limited to her expertise in the field, that this

person came to her, the child came to her,

substantiated the time and place and then that’s her

397
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] testimony.

2 ‘ MR. RICHARDSON: Okay.

3 MR. DEJONG: And with that ruling -- and

4 thank you,.Your,Honor, because I think that clarifies
5 it. We’re not going to get into»the:forensib

6 interview.

7 THE COURT: Well, I believe the jury is

8 entitled to know a little bit'abbut what she does, how
9 she came to be called upon; but not this interview,
10 Generally, you’'re talking ---

I MR. DEJONG: Yes, sir. Generally, that she
12 genera11§ does forensic interviews, ---

13 THE COURT: Right.

14 MR. DEJONG: -- but not that a forensic

15 interview was done in this case.

16 MR. RICHARDSON: Yes. Because that was what
17 was -- that’s exactly the way they cpened the door.
18 THE COURT: Well, I think -- isn’t that

19 already in through Officer Burgess’ testimony?

20 | MR. RICHARDSON: Yeah.

21 MR. DEJONG: Well, if it’s already in, then
‘22 ;t this point in time, there’s noﬁhing to show

23 otherwise. Then to go beyond what she said is only

24 bolstering her testimony, Your Honor.

25 THE COURT: That she did a forensic
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interview?

MR. DEJCNG: No ~-- yeah.

THE COURT: Not the result of it, but that
she did an interview?

MR“DEJONsz Right. Detective Burgess
testified that she reviewed the forensic interview.

THE COURT: Okay.

MR. DEJONG: That’s what she testified to.

THE COURT: 1 don’t beiieve the statement
that she did a forensic interview in this case could be
that prejudicial to -~ you’re objecting to even that
she did one in thiSfcase?

MR. DEJONG: Yes, sir. And I think beyond
that, it’s going to call for speculation on the part of
the jury when they start deliberating on this case. We
get into that there was a forensic interview done here,
and I think that speculation is highly prejudicial to
my client.

THE COURT: 1’11 allow her to testify that

she did an interview. But, again, you understand the

limitations of how much further she can ga?

MR. RICHARDSON: Yes, sir. I concede that,
Judge.

MR. DEJONG: In light of that, Your Honor,

are you going to allow him to get into what a forensic
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- field of expertise.

interview is and what she does in a forensic interview?

THE COURT:. Yes. I’'1l let her explain her

MR. DEJONG: All right.
THE COURT: You can make your objections as
you feel nécessary on her expertise or ~- but I believe

the fact that she was involved in the case, I think the

Ijury is entitled to know, based upon what’s been done

so far and the évidence that’s been presented that
they’re entitled to know why she did the interview,

time and place and the general nature of what she does

as an interviewer.

MR. DEJONG: _Shefs your next witness?
'MR. RICHARDSON: Yes.
| MR. DEJONG: So that I don’t have to object
again, and she is being the next witness, Your Honor,
for the record, with all due respect, I do object, take
exception with Your Honor’s ruling, for the record. I
think since she is'going to testify next I do not need
to object when she starts her testimony.
THE COURT: Again, for my purposes, youvwould
nct need to again object. I presume that -- are you

objecting to her being qualified as an expert or to her

bl
! ~

testimony?

MR. DEJONG: The part I am objecting to is
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any part of the forensic interview with regard to this
case.

THE COURT: 4All right. Mr. Richardson, you
understand that we’re not getting into the details of
this forensic intérview?

MR. RICHARDSON: Yes, sir.

THE COURT: <Time and place only?

MR. RICHARDSON: Yes, sir. |

THE COURT: I think it will be obvious that
the child was there, that she did an interview with the
child, is the reason éhe’s here. So 1’11 -- your
obﬁection is noted, Mr. Dejong.

MR. DEJONG: Thank you, Your Honor.

THE COURT: Are y’all ready to proceed with
that witness now or do y’all need a break.

MR. DEJONG: 1I’'d like a little break if we
could, Yodr Honor.

THE COURT: That’s what I thought. All
right. We’ll take a five minute break.

{WHEREUPON, the court stood at recess for a short
break.)

THE COURT: All right. 1Is everybody ready to
proceed?

MR. RICHARDSCON: The State’s ready’, Your

Honor.
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MR. DEJONG: Ready for the Defense, Your

Honor.

A

THE COURT: For the benefit of the record,
the ruling I previocusly made on Ms. Shauna Galloway-

Williams, based on the Douglas case that I mentioned

earlier, and along with the Russell analysis that our

Court has done of that, particular in the Russell -- or
the Douglas case, excuse me. All right. Let’s have
our jury come in.

‘

(WHEREUPON, the jury entered the open court at

approximately 12:25 p.m.)

THE COURT: Thank you very much,‘ladies and
gentlemen. I trust that the Clerk’s been able to do
something about the temperature for you. We certainly
can try that. That'§ one thing that I don't have
control over. We’ll see if we can't accommodate you
better on thev;emperature here.

Soiicitor, you may call your next witness.

MR. RICHARDSON: Thank you, Your Honor. The
State would call Shauna Galloway-Williams.

MISTER CLERK: Place your left hand on the
bible and raise your right hand. Do you solemnly swear
or affirm the testimony you'’re about to give in this

case to be the truth, the whole truth and nothing but

the truth, so help you God?
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MS. GALLOWAY-WILLIAMS: I do.-

MISTER CLERK: If you would have a seat and
state your name for the record.

MS. GALLOWAY-WILLIAMS: Shaune Galloway
Williams.

SHAUNA GALLOWAY-WILLIAMS,
BEING FIRST DULX SWORN, TESTIFIED-AS FOLLOWS :
DIRECT EXAMINATION

Bi MR, RICHARDSOCN:

Q. Is it okay if I refer to you as Ms. Williams?

A. Ms. Gallpway?

Q. Ms. Galloway, okay. Thank you{ Ma’am, where are
you employed?

A. I am the Executive Director of the Greenville Rape
Crisis and Child\Abuse Center.

Q. Okay. And as part ofvthat employment, what are
your general duties? |

A. Well, in addition to being the primary
administrator as ExXecutive Director, I also hold
clinical responsibilities. I conduct forensic
interviews. I support the clinical staff, which are
the counselors and the other forensic interviewers and
assist with supervision with those staff members.

Q. Okay. And just in genéral, this agency you work

for, what is its purpose?
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A. Well, the mission of the Greenville Rape Crisis
and Child Abuse Center is to address the issues of
child abuse and sexual assault in both Greenville and
Pickéns Counties, and we-do that through prevention and
education, intervention, investigation and treatment.
We have three primary programs. One is the rape crisis
program. That’s a twenty-four hour crisis intervention
service for anyone who’s been impacted by interpersonal
violence.- We also have ; prevention education program
to address issues.before they occur, offering parent
support and education groups and going into the_schéols
doing primary preyention and education. And then we
have a Cﬁildren's Advocacy Center, and the primary
purpose of that is to assist in investigations and

treatment where there are allegations of physical

abuse, sexual abuse, neglect or all of those.

Q. ~ Okay. And you state you're the Director of that
entity?
A, I'm the Executive Director, yes.

Q. Executive Director. How long have you been the
Executive Director? |

A. I1‘ve been Executive Director for a little dver a
year. I've been employed in some way or another,
either as a consultant or as a staff member for almost

six years.



" State of South Carolina -ve- Joseph P. Sanders, [V (2010-GS-39-1115 and.1116)

State of South Caralina -vs- Anita Gearhart (2009-(GS-39-353)
Shauna Galloway-Wiiliams - Direct Examinaiion by Mr. Richardsan

1
2

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Okay. ©Now, let me ask you about yohr formal
education. Can you tell the jury where you’ve been

educated and in what?

~

A. Well, I have a Bachelor’s Degree in Psychology

ffom Winthrop University, and I have a Master’s Degreeée
in Counseling from Clemson University. I'm also a
Licensed Professional Counselor in the State of South
Carolina.

Q. Okay. .And have you had any training in the area
of child sexual abuse?

A. Yes. I’ve had extensive'training in the area of

child sexual abuse, specifically in the area of

forensic interviewing and assessment of children, where

there may be allegations of sexual abuse. $So I have
more than a hundred clinical hours or continuing
education hours in that érea, specifically.

Q. Okay. And in part of your duties, do you do
interviews of children who have been -- where there’s
been suspected sexual abuse?

A. Yes. I conduct interviews where there are
allegations of abuse or neglect.

Q. Okay. -And ﬁow many of those have you done?

A. I1’ve done more than six hundred forensic
interviews since 1 started conducting them..

Q. Have you ever testified in Courts of the State of

7

405
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1 South Carolina?
2 A, I have. I’'ve testified eight times in General
3 Sessions. That’s been in Greenville or Pickens County.

4 And more than twenty~five or thirty times in Family

‘

5 Court, —

6 Q. Okay. \

7 A. -- both in Greenville and Pickens Counties.

8§ Q. Okay. I'm sorry. I cut you off.. And have you,
.9 in those testimonies, have you been qualified as an

a 10 expert witness in the Courts of the State of South

{

11 Carocolina?

12 A, Yes.

13 Q. Do you know how many times?
14 A. - Well, each of tﬁose times that I testified, I‘ve
15 been qualified.

16 Q. Okay.

17 MR. RICHARDSON: Your Honor, at this time, we
18 would move Ms. Williams -- excuse me -~ Ms. Galloway to

19 be declared an expert as a Licensed Professional

20 Counselor in the area of sexually abused Ehildren,
21 specifically. |

22 . MR. DEJONG: ' No Voir Dire on.behalf of Mr.
23 Sanders, Your Honor.

24 MR. ROBINSON: No Voir Dire.:

25 ' THE COURT: All right.. She will be qualified
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as an expert in the field.

Again, ladies and gentlemen, I've expiained to you
abbut expeft witnesses and their testimony. You may
proceed.

MR. RICHARDSON: Thank you, Your Honor.
Q. Now, Ms. Galloway, do you -- is there ~-- what’s a

forensic interview?

" A. Basically, a forensic interview is a fact-finding

interview that’s conducted with a child. The purpose
of it is to gather information from children without

leading or suggesting them. It requirés special

~

training. There are two nationally recognized training

protocols br methods of conducting forensic interviews
and I've been,trained'in‘both‘of those. Those methods
are research based and scientifically -- well, they'’'re
considered scientific because they’reAresearched based
and evidence base&. Butlbasically, we follow these
protocols and work to ask questions.in a way that
doesn’t lead or suggest to a child. Listen to, elicit
information as a fact-finder. And the interviews are
conducted at our center. They’re videotaped. And
again, we follow very specific protocols or methods of
conducting those interviews.

Q. Okay. And diq you have an occasion to interviey

Complainant .?

407
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A. Yes.
Q. Can you tell the jury when that was?
A. I conducted interviews with Complainant, . on June
24th, 2008 and July 7th, 200, |
Q. Okay. 'And)did you; did Qou follow the protocols
in that interview?
A. I did. And the two protocols that I follow are
the National Children’s Advocacy Center and Child
First. But I did follow those protocels when
interviewing ﬁer.
Q. Okay. And did she tell you what happened to her?
A. She provided detailed information to me.

MR. DEJONG: Your Honor, I‘m gding to cobject
to this. We're getting out of the field.

| THE COURT: Limit'your questioning to the

rules, if you would, Mr. Richardson.

MR. RICHARDSON: Yes, sir, Your Honor.

Q. Now, Ms. Galloway, did she, in the interview, tell

|
A

you where the incident happened?

A. Yes.

Q. And where was that?

A. She named two incident locatiens.
Q. Okay.

A. The Comfort Inn in Easley and the residence where

she was living with her mother and Mr. Sanders.
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Q. Okay. And did she tell you a time that thét took~
place, those incidents?
A. Yes., .
Q. And when was that?
A. 2005 and 2008.
Q. Okay. And in your interview with her, do you look
for factqrs that involve bolstering or leading or
anything of that ﬁature?

MR. bEJONG:- Your Honor?‘again, I object. I
hate to keep objecting.

THE COURT: And I sustain the objection ---

MR. DEJONG:7 Thank you. |

THE COURT: -- to the way the question was
asked. |
Q. Well, is part of forensic interviews, is it for
you to ascertain if children are being coached or
prompted? B
A. Well, there are some things that we look for when
we're condﬂcting‘a forensic gnterview. First, the
first thing that we do whenéver we conduct forensic
interviewg, is gather background information, and
that’svpart of what we haﬁe to use when we are looking
to see if the child has been coached or bolstered. So

we got our -background information from the referral

sources ‘that send them to our center. . That’s usually
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DSS or law enforcement. And thenowe also gather
background information from whoever it is that’s
brought ‘them to the appointment, their primary care
giver. And then with older children, we also gather
background information from them. And as part of the
protocoi, we meet’' with the child first and gatherva
rapbort, which means that we;re just asking the child

general questions about who they live with, where they

- go to school, what they‘like to do? And while I'm

doing that, I’m assessing how they communicate, how

they ansWer)quesfions. Do they give me a lot of

\details, a few details? And then moving from that, we

go into more specifics and ask the child, you know,
maybe why they’re there to talk to me. And during that

questioning, of course, using open-ended questions as

much as possible, and as part of that asking them

questions abour, you know, factors that may have /
influenced why tney told or>didn’t tell, why they would
have waited to tell at a certain point. And so part of
that is related to assessing, any bolstering or
coaching or sort'of if there’s any agenda behind the .
statement that’s being made or the allegations that’s
been made.

Q. Now, did you have a contact with Detective Burgess

regarding  Complainant . in your interview with her?

N\
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A. Yes. -

Q. Okay. And did you send her anything? , ‘
A, She got a copy,of-the report.

Q. Now, I want to ask you}a little bit about delay in
disclosure by children who ﬁave been sexually abused.
Is there -- is it common for a child to fail to
disclose immédiately onn the abuse?

A. Yes. 1It’s very. -- more common for a child to
délay disclosure than to tell right away. 1In a lot of
caéés, a lot of the research that’s been done, if you
talk to adults who may never have disclosed as
children, and the numbers can be as high as, you know;
thirty percent, never disclose as children. And so

what we look at 1s factors that would influence‘thét.

You know, why would a child delay disclosure? And

there are a lot of factors that contribute to that.

0. Can you tell the jury some of those factors?

A; Sure. In most cases of child abuse, whether it’s
physical abuse or sexual abuse, the child’s being
abused by:someone that they know, they love, and they
trust. And thatlmakeé it extremely difficult for a
child to disclose or to tell that something’s happened

to them. .The fact that a child is being abused or may

‘be abused by an Adult, just in and of itself, is sort

of threatening, because children are told to do what
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1 adults tell them to do. We raise our children to do
2  what adults tell them to do. And they trust that
3 whatever it is we’re having them do or what we'’re doing
4 with them is safe and okay. And so/5ust the fact thét
5 they are a chgld and this is happening with an adult
6 can impair their ability td'disclose right away. Some
7 children don’t know that what’s going on is wrong. You
8 know, particularly with younger children, if they'’re
% being abused or something’s being done to them and they
10 have no frame df reference for that, they’ve never had
11  any experience with sexual activity or anything like
12 that, they may not really know that that’s not okay.
.13 And so if you add that to the fact that it’s being done
14 by someone that they know and they love and they trust,
15 and this person’s an édult, then that can contribute to
16 delayed disclosure. Threats can be a reason for
17 delayed disclosure: And threats can be both direct and
18 indirect. Again, Jjust being an adult, in that child’s
19 world, can be threatening. An adult doesn’t |
20 necessarily have to say something to a child to be
21  threatening. A child may have seen an adult do
22 something to someone else, or behaved in a certain way
23 that makes that adult scary or threatening to them.

24 Threats may be direct. I mean, a child may'be,told, if

25 you tell this, that something’s going to happen’ to you,

> >
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or something’s going to happen to someone that you
love, or something’s going to happen to me. And those
can be geen as threats. A lot‘of times, too, with |
older children or the older a child is, the more‘aware
they become of the ramifications for them telling. So,
for instance, a child who is a little bit older, maybe
an early teen of tween or a teenager, may realize the
impact of what’s going teo happen if they tell. They
may, you know, know that if I tell this pefson might go
to jail. ©Or if I tell, my mom might be unhappy because
my mom loves this person. Or we may suffer financially
if the primary breadwinner in this, you know, in our
household has to leave. Or I ma} be taken from ﬁy
home. BAnd the older the child is, the more likely they
are to know that that(é what happens in these type of
scenarios, and so that méy impact whether a child
discloses or not. There are a lot of reasons for
delayed disclosure. And more times than not, children
are not telling right after it occurs.

Q. Well; let me ask you a hypothetical. If a cﬁild
visually sees violence by the perpetrator, even upon
aﬁother person, would that be a factor?

A, That could impact. ‘That’s one of those sort of
indirect threats. You know, if a child sees that this

person has hurt someone else, and then they’re doing
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1 something to them, then they may fear that that could
2 happen to them.
3 Q. Okay. . Have you, in your experience,.seen
4 situations where children have disclosed and nothing’s
§ done and they don’t disclose after that?
6 A. Let me make sure I understand the question. Where
7 a child has disclosed?
8 Q. Yes. Has disclosed to an adult and nothing’s been
9 done. Have you ever seen that type of situation?
10 A. Yes.
11 MR. ROBINSON: Your Honor, I’'m going to
12 object. That calls for speculation, and it’s outside
I3 the -~ what the parameters ---
14 THE CQOURT: 1I‘ll overrule your objection. I.
15 think there should be -- if she can answer the
16 question, I’11 allow her to answer it.
17 A, Yes. 1I’ve seen cases where a child’s disclosed
18 and there’s been no -- nothing’s been done about it,
19 initially.
20 Q. Okay.
21 A. Obviously, if the case comes to me then at some
22 point something's been done.
23 Q. Sure.

24 A. But maybe initially -- or there was not something

25 else done about it.
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Q. It’s part of the history that you obtain?
A. Correct.
Q. Okay. And would that be a factor in failing to

further disclose?

‘A. Yes. The response that a c¢hild receives when

they disclose can significantly impact what happens
next, whether they would disclose again or whether they
would, you know, tell someone else. That’s really one
of the keys. to, you know, if a child has a negaﬁive
response to their disclosure, there is a higher
likelihood that they may not disclose agéin or that
they may retract or change their statement, something
to that effect.

Q. Okay. Now, is it or is it not common for children
who have been sex&ally abused to recant their
statement?

A. In the research that’s been done, the estimate’s
that about twenty to twenty-two percent of children who
do disclose abuse recant their statements.

Q. Okay. And in your experience, have you personally

witnessed that?

A. I have.
Q. Okay. And what are reasons behind a child doing
that?

A. Some of those reasons are the same as the reasons

415
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why a child wouldn’t disclose in the first place. Ycu
know, the relationship that they had to the person that
has done this can have a significant impacf. The |
response that they had when they tell. 1If a child
diécloses abuse and they have a negative response, and
what I mean by that is, if they’re not believed and not
supported, particularly if it’s their primary care
giver that’s not supporting them. So, for example, if
a -child discloses and the person that they’rg'
disclesing the abuse about is one of the primary care
givers, 1f the other prima:y care givei is not
supporting, believing them, thén that’s a risk factor
for recantation. And when we’re doing our interviews
and when we’'re éathering history, we’re looking at
those kind of things. We’re looking to see if there
are any risk factors or indicators that might make this
child or put this child at risk for recantation.

Again, with the response, you know, if the child
discloses and nothing happens atlall, that puts them at
high risk for fecantation. There can be direct
influenceé. You know, if someone actuaily tells this
child, ycu know, if you tell this that this is going to
héppen, that can influence a child and make them want
to retract tﬁeir statemenﬁ. If they actually see what

happens, you know, sometimes in cases children are
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removed from their homes, or these things that they

feared would happen really do happen. You know, they

lose their financial support, they lose their place to
live, and those things can impact whether a child
recants, that they just want things\to go back to
normal, and so they take that statement back. One of
the other things that they -- the research shows us, is
that there can even been a media influence around
whether a child recants or not. So if there’s a lot of
attention paid to this case or if it’s a high profile
sort of caseﬁwhere a lot of people are aware of what’s
going on, that puts a child at higher risk of
recantation,'as well. And all of those things, again{
are a part of the research that’s been done around how
children disclose and the dynamics of sexual abuse,

'
Q. Okay. How about the threat that the perpetrator
is going to gc to fail?
A. Yes. BAgain, that’s one of those that would be
included in those threats. You know, either the
perpetrator is going to go to jail or, you know --

which the other threat might be that the child’s going |,

{
to get in trouble, you know, that they’re going to

experience some sort of harm or that someone’s going to
be in trouble. And kids don’t like to be in trouble.

And don’t like for other pecple to get in trouble
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either. ¢ . : )

MR. RICHARDSON: I beg the court’s
indulgence. '

THE COURT: Yes, sir.:
Q. Thank you, Ms. Galloway. Would you please answer
any guestions Defense Counsel has for you.

THE COURT: Mr. Dedong, you may cross.examine

the witness.

‘MR. DEJONG: Thank ybu, Your Honor. May it

please the Court?
‘CROSS EXAMINATION

BY MB. DEJONG: , | \
Q. So you have worked in what you call the area of
child abuse for how many years?
A, I’ve been working with children and adolescents as
a counselor for nine years. And during that time my
specialization has been in wofking with children who
have been abused, primariiy sexually abused.
Q. And this organizatiqn that you are the Executiv?
Director of, is the Greeﬁ&ille Rape Criéis Child Abuse
Center.
A. The Greenville Rape Crisis and Child Abuse Cenfer.
Q. I got it right.
A. Big name,

0. And as a branch of that is the Child Advocacy
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Center; right?

A. That’s one of our prograhs under the umbrelia.
Q. And that is tiéd in with the, that part of your
title or your organization’s title that goes as to

child abuse, right?

A. Correct. 'That’s.specifically services for
children.
Q. So your organization is an advocate for children?

)

A. .Weli, the Children’s Advocacf Center has that in
its name. However, the model that we follow is one
where we are sort of a néutral liaison to the
investigation of abuse allegations, meaning that wevare
part of that multi-disciplinary team that includes iaw
enforcement, DSS, in investigating cases.

Q. Yes, ma’am. And that'Qould be agencies from which
allegations would have initially.been made, basically;
fight? |

A, Yeah. Generally, our referrals come from law

enforcement or DSS when an allegation has been made.

N

Q. - Yes, ma’am. So you never -- and I'm speaking
generally no;} okay? You’re never really looking at a
case cold when it walks in your door?

A. Can you explain that a little bit?

Q. Sure. You gather information from DSS if it’s a

DSS case and/or from the. law enforcement agencies that
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are involved; correct, before you ever see the young

person who made any allegations; right?

A. Right. We receive referral information to gather
history.

Q. And so there is -~ in looking at that, there is
some notion ~-- well, it’s more than a notion. The

allegations are glaringly before you, before you ever

speak to the young person; right?

A. The allegations are there.
Q. Yes, ma’am.
A. But we’ve not formulated a conclusion or rendered

an opinion at that point.

Q. Now, Jjust one gquestion as.to what you say was your
interview with the -- Complainant in this case. You said
she indicated abuse in 2005 and 2d08: corrécp?

B. _Thosé are years she specified, . 'yes.

Q. And that was it. No months, no dates, no nothing?
A. Not months or dates, but»events or time frames
that wculd connect to other months or dates. When
children disclose time frames, they don’t always tell
me the exact date or time, but they might be able to
tell me, well, this was at the beginning of the school
year, this time when I was this age. So there were
those kind of indicators.

Q. - Well, I’'ve got to now ask you one more guesticn,
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okay. A specific question. How old was Complainant. When
you talked to her?

A. When I met with her, she was twelve.

Q. All right. ©Now, as part of gathering your
informétion,'you said you talked sometimes to the
person making the allegations; right? You have the

background information from whoever’s making the

allegation? ‘

A. I get the background information from the referral
source ---

Q. Right.

A, -- which in this case was DSS and law enforcement.
And then I also get background information from the
primary care giver and that’s whoever brings the child
to the appointment. So sometimes the primary care
giver is an alternate care giver if the child’s been

removed from the home. It sometimes may be a DSS

worker, a foster parent. Again, whoever it is that

brings them to that appointment that date.

Q. But did you get any background information on this

case directly from Complainant’

A. Yes.
Q. Okay. -And from DSS and from law enforcement?
A, Yes.

Q. One or two law enforcement agencies?

421
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A. There were two law enforcement agencies involved.
Q. All right. Now, let’s go back to general here.
Not every allegation of sexual abuse is true; is it?
A, Right.

Q. And indeed the research that you have indicated,
there has been research as Fo false allegations;
haven't there?

A. There is research into false allegations. The
research shows that somewheré betdeen.one and four
percent of ébuse allegations turn out to be fabricated,
completely fabricated.

Q. And an allegation of sexual abuse is a serious
allegation; is\it not?

A. Yes, it is. For both parties inveolved.

Q. ~ Yes, ma’am, absolutely. Now, this failure to
diéclose, you talk about'relgtionships. 'f think that
was the firét one you mentioned? |

A. Right.

Q. And you talked about relationship with someone

" that they maybe loved or whatever, that there may be a

failure to disclose. Would it make a difference, based
on your experience, whether the child or the young
person who lived with that peréon on a daily baﬁié or
lived elsewhere, didn’t disclose? That question was

not clea: at all.
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A. So would it make a difference whether thé child
lived in the same household or not?

Q. Yes, ma’am. That’s basically what I'm asking.

A. N&t-necessérily, because it’s really more about
the relationship. You know,. if we’re gong to -- if -~
a child can have é very»loving, trusting relationship
with a sghool teacher or somé church member or a family
friend, and that could be as close a bond or closer

than someone they live in the household with.

Q. You would agree with me, wouldn’t you, Ms.

" Galloway-Williams, that relationships take a while to

develop? o . : | N

A. Relationships, they can take a while to develop,

/ Yes.

Q. Okay. Wéll, given a young person that has never

met someone -- a hypothetical., A young persbn that has

,never met someone who says -- would allege on the first

meeting that that person abused her, it would be pretty
hard to stretch that into a relationship for a failure

to report; wouldn’t it?

A. That's not the only reasbn why children don’t
report. : - /

Q. I understand.

A. That could be one of the reasons why childrena

don’t report.
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1 Q. Yes, ma’am. I understand. I'm talking about
2 relatioﬁships no&, okay? That would be almost
3 impossible_for somebody tc have a relationship; would
4 it not?
5 A. Well, we aléo have to look at the other
6 relationships that that pérson has with the child, and
7 in their world. So, you know, why was the child even
8 with this person to begin with? How did that
9 relati?nship éonnect? So it’s not just the one
10 relationship. Sb, you know, if, for instance, this
11 child was introduced to this person through ﬁheir mom,
12 and this is a friend of mom’s, theh we have to look at
13 that'pieée of it, too. ‘Nothing that we -- none of ﬁy
14 conclusions or my opinions when we’re dealing with
15 these cases, look at just one piece. ~Thére's‘all these
16 other pieces to the puzzle,
17 Q. And you would have to ag:ee'with me, out of the
18 six hundred interviews tbat you say you’?e done, there
19 ain‘t no two kids jus£ alike; are they?
20 A. Oh, no. There are no two of us walking the planet
21 right now that are just alike.
22 Q. And in one sense, let’s také worldly knowledge out
23 of the equation for the momeﬁ;, when it comes to l

24 emotions and all of that, kids are basically little

25 adults; aren’t theY?
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A. I don’t know that I would say that.
Q. Well, let’s narrow it down a little bit more.
" Kids lie?

A. Everybody‘lies, kids and adults.

Q. ‘Yes, ma’am. They do.

A. Kids are not sophisticated liars, though.

Q. But everybody lies, including children?

A, Oh, yeah. Children cén lie and adults lie.
Generally, children'iie to get themselves out of
trouble. Adults do that, too.

Q. And research has indicated that they will lie on
sexual abuse allegations?

A. Research has shown that children can provide false
information. The statistics are actually higher for
phildren to deny abuse when abuse has actually
occurred, which could be séen as a lie as well.
Statistically, it’s higher incidents that a child’s
going to deny abuse allegation where there might be
some evidence that it’s occurred. And the incidence éf
it being a purely fabricatéd allegation are much lower.
Q. Well, one of the factors you said for non-delay --
or for delaying is that a child may not feel like
they’ re believed, if I recall that correctly, soﬁething
along those lines? |

A. Right.

425
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1 Q. So that becomes an issue with the child; right?
2 A. A lot of times children feel like just because
‘3 they’re a child that nobody is going to believe them.
4 I've even had children come and sit in interviews and
5 tell me thaf, I didn’t tell because I’m a kid. Nobody
6 believes kids.
7 Q. So then part of your job at the Child Advocacy
8 Center or the Child Abuse Center, or whatever, is to
9 believe these children; right? 'i'
10 A. No, it’s not my job to believe them. It‘s my job
11 to conduct an investigative interview, to gather
12 information, and to render an opinion based on the
13 information that’s been shared with me.
14 Q. Well, let’s talk a little bit about recanting. I
15 believe you said that some twenty to twenty-two percent
16 recant, take back their stories, say I lied, whatever?
17 A. Right, |
18 Q. Okay; Now, we can’t say that-all of that twenty
19 to twenty-two percent lied when they recanted; can we?
20 A. We can’t necessarily say that. But én the flip
21 side of those twenty-two percent, a good many of those
22 then go back to their original statements. |
23 Q. Yes, ma’am.

24 A, And then reevaluating those recantations, you're

25 looking at those factors that I listed that may
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influence a recantation. And that then becomes part of
their investigation again.

Q. Sure. And one reason you -- well, you said
basiéally the reasons for recanting are basically.the
same factors that you look at for non-disclosure;
right?

A. Pressure from the perpetrator, pressure from the
care givers, pressure from the community, the actual

Q. So what yop’re looking at in those factors is to
say although this young person recanted, we're not
going to believe it because of these factors?

A. Well, it’s the same, it’s the same process that we
go through when we’re evaluating their initial
statement. What are the facts that they'vé given me?
How much information do I have about this? Aﬁd so
you’re still evaluating, you know, which pieces of this
make sense and what makes it more aﬁ intefnally
coherent story or stateément. So the child’s already
given, givén'me, with great detail, multiple incidents
of abuse naming locations and dates and times and how,
you know, their experience of that, their contextual
factors related to that, and then they retract some
piece of that, or say that didn’t happen, then we have

to go in and look at that and evaluate that again. You
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can’t be just quick to say that when a child recants
that -- take that for face value in the same way that
we wouldn;t take an allegation juSt at -face value.

Q. But you -- the point of that is some kids recant
because they lied to begin with. .
A. And those might be the ones that lie in that one
to four percent of fabrication as well. There are some
who recant their statements. There are also varying
degrees of recantation.

Q. Sure. I understand that. But now hypothetically,
let’s -- given a young person who initially lies about
the allegation becéusa they want something, they get
what they want, and then recant. Are we saying now
we’ve got to look at all bf these factors?

A, We arelstill looking at those factors. I mean,
you’ re looking at -- from the initial allegation,
you’re looking at what would be -- you’re always
evaluating, where did this‘allegation originate? And
we do look at are there some reasons why this child
would\make this statement if it weren’t true? And are
there reasons why this child would make this statement
if ‘it is true? So you’re still evaluating it in the
same way.

Q. But there’s no way to get into that child’s mind;

is there?
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1 A.. No way to get into any of our minds, adult or
2 child, ---
3 Q. Exactly right.
4 A. -~ to khow exaétly what’s going on.
5 Q. None of us have a built—in polygraph, do we, Ms.
6 Galloway-Williams?
7 A. We sure don’t. - o
8§ Q. And the best way -- you canitestify generally with
9 regard to children, but each case is case specific?
10 A, Each case is _case specific. But, again, the
11 protocolé that we use, the methods that I utilize and
12 that the Center uses)lare research based and evidence
13 based. And so although éach child’s experience is
14 different, based on the research there are certain
15 'things that we can see that are consistent over time,
16 and so that’s what we base what we do on. TIt’s not
17 just going into it blindly ané»making assumptions.
18 There’s really a method to why we do what we do, and

19 how we do it.

20 Q. Children have a conécience; don’t they, generally?
21 A, At some age they do learn right from wrong.
22 Q. And you said’one of ‘the reasons for not reporting

23 was fear that something may happen to a loved one or
24 something like that; right?

25 A, Correct.
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Q. All right. Then we get to the recanting part.
And you lost me there a little bit. How does that
weigh into recanting, the fear of what may happen to
somebody?

A. In the same way. That either the perpetrator or
another family member may put pressure on the child énd
say, if you continue with this, then something’s going
to happen to me or someone else that we love. I'm
going to go to jail. -You’ re nevér going to see me
again. We'rg going to losé our house. Your siblings
are going to grow up without me. I mean, again,
hypothetical scenarios, but those are the kind of
things that I hear all the time.

d. - Well, hypothetically, if a young persoh was told
-- not ?y you, by somebody élSe -- 1f you recant, you
are going to jail, and they recant anyway, make a
difference?

A. Again, that would -- you know,_ we have to look at
that, along with ail the other pieces of the pﬁzzle.
But it certainly would be something that we'd look at.
Q. It would have an %mpacé; wouldh't itév

ﬁ. If é chifﬁ was told that they would go to jail if
they recénted? It could certainly impact that. But

we’d also want to look at all the other pieces related

to that, as well.
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Q. Now, unlike adults, when it comes to children,

children are not as aware of the conseguences of their
actions as an adult might be? And I'm putting that
specifically in the arena of sexual abuse.

A. Can you’eXplain to me what you’'re ~---

Q. . Sure. A young person making allegations of sexual
abuse may not have a very good understanding of the

consequences that can result because of their

allegations?
A. They may not have an understanding of that.
Q. Right.

A. They might, though. And, again, that would be
dependent on ﬁheir age and their experience level.

Q. | And I guess ébéut everything is possible if we
want to get out of that, but we’re not talking about
the grandiose possibilities. As a general rule,
children do not have the ability to understanding the
consequences of their actions.

A. .Oh} no. They have the ability to understand the
consequences of their actions. They may not understand
all the specifics of what will happen if they make a
disclosure of sexual abuse. And the‘reality of cases
with sexual abuse with children are that a lot of times
they’re not even pﬁrposeful disclosures. They’re

accidental disclosures or disclosures where they may
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not have even intended to tell someone what was’'
happening. So they may not have put enough forethought
into it to know what the consequence was.

Q. I understand. What I'm asking you, a child makes
an allegation of sexual abuse -- I’11 use ydur words -—

they may not be aware or consider all of the specifics

of their actions; correct? : o

" A. When they make an allegation of sexual abuse, they

/
may not be thinking about what’s going to happen to

everyone else involved. It -- perhaps they are making
the allegati;n of abuse because they want it to stop.
Q. Or maybe because they want to move someplace?

A. That -- I’d say that that is a possibility in the
realm of possibilities. But I would venture to séy
that ﬁost children, if they’re going to -- if they want
to move someplace, or they want something else to

happen, it’s probably less likely that they’re going to

S

“ tell someone that they’ve been having a sexual

relationship with someone that they love and trust; to

be able to get that. You know, I -- when we talk about

children and how much planning and forethought or how

much they can anticipate the consequences of their
actions or creating lies, when I talk about
sophisticated liars and how they’re not really

sophisticated liars, that’s what I mean by that. You
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know, the chances of a ghild deciding that thatys what
they want to do, that’s pretty low on the --
statistically low the number of kids that are going to
usé that to get something that they want,

Q. So basically what you’re saying, we’re always

smarter than kids?

A. Ch, no. I'm ndt saying we're always smarter than
kids. B

Q. Can you agree with me that children can be
manipulative?

A. Children and adults are manipulative, vyes.

Q. Yes,‘ma'am. And I realize you say children and

adults. I understand about adults. I’'m talking about
childrxen now. IChildren can be manipulative? |
a. Children can be manipulative.

Q. Children know how to play off one parent against
another parent?

A, They can learn to do that.

Q. Yes, ma’am. Children by and large do not like
discipline; do they? -

A, Most children would prefer not -- well,
realistically,'ehildren do need structure. But if you
ask a child if they want to be disciplined, no. Most
kids don’t want ---

Q. I’'m sorry. I didn’t mean to cut you off. As

433



434

State of South Carolina -vs- Joseph P. Sanders, 1V (2010-G8-39-1115 and 1116) ’ 434
. Stase of South Caroling -vs- Anita Gaarhart (2009-GS-39-355)
Shaung Galloway-Williams - Cross Examination by Mr. Robinson

1
2

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

adults, we know they need structure?

A. . Right.

Q. And we know they need discipline?
\

A. Right.

Q. But if you start disciplining a child, they become

angry many times?

A. Yes. They may not want that consequence or that
punishment. \

Q. Right. Exactly. BAnd they can become angry at the

people who are disciplining them?

A. Yes.

MR. DEJONG: The witness is with you, Mr.l
Rocbinson.

MR. ROBINSON: May it Q}ease the Court?

THE COURT: You may‘cross gxamihe the
witness.

CROSS EXAMINATION

BY MR. ROBINSON:

Q. v Ma‘am, at the outset when you were being examined
?y/Mrf Richardson, you said that you had testified
eight times in General Sessions aﬁd twenty-five times
in Family Court?

A. Yes.

Q. And in General Sessions Court you testified for

the State each time; isn’t that correct?
{
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A. I testified -- I was subpoenaed by the State in
each of those cases. |

Q. The State -- but you testified for the State in'
those céses; correct?

A. That’s who subpoenaed me, yes.
Q. The State being, the State being Mr. Richardson
and this people on this side of the table; correct,
each time --- |

A, That’s who subpoenaed me, yes.

Q. And you were paid by the State as well; isn’t that
correct? \

A. Oh, no.

Q. No?

A. No, no, no. I'm paid by the Greenville Rape
Crisis and Child Abége Center, and we don’t receive any
funding from the.State.- If you're réferring to‘the
State as the Solicitor’s office, we don’t receive any
funding from that office.

Q. So those eight times you testified for the State
in General Sessions Court, you testified as well -- you
testifiea twenty-five times, you were gqualified as an
expert in Family Court. Isn’t that right? \

A. Yes.

Q. And in Family Court you were testifying on behalf

of DS5; isn’t that right?
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1 A, I‘'ve been subpoenaed by DSS, but I’‘ve also been

2 subpoenaed by other -- others in cases. You know,

3} whoever subpoenas me is who I appear for.

4 Q. éight. Okay. So out of the twenty-five that you

5 testified in Family Court as an expert, how'many would

6 you say you.-— what’s the percentage you’ve testified

7 for DSS?

8 &A. The majority of thOSe.would have been cases where

9 I was subpoenaed by DSS.

10 Q. Okay. Sé the majority of the cases that you’ve
11 testified in as an expert have been for the State for

12 eight, eight -- all your General Sessions cases have

13 been for the State; correct?

14 A, Yes.

15 ©. And probably ninety percent, maybe, would have

16 been for the DSS in your Family Court cases?

17 A. I’d say probably ninety percent.

18 Q. About ninety percent, okay. And'in ﬁhis éase --

19 this case was referred to you by DSS or the Sheriff’s

20 Office; correct? | |

21 A; Right. That’s where most of our referréls come

22  from.

23 Q. Okay. That’s all the questions I have for you.

24 THE COURT: Any redirect? |

25 \ MR. RICHARDSON: Briefly, Your Honor.
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REDIRECT EXAMINATION«
BY MR. RICHARDSON:
Q. Ms. Galloway, Mr. DeJong referred to»rélationships
and failure to disclose. What if a mother ovértly
shows physical or loving connotations in front of the

child to the perpetrator, would that have any type of

" effect on the child’s likelihood to disclose?

A. That’s.what I was réferring to as far as the
perpetrator’s relationship to the primary care giver.
That can certainly have an influence on that. Yocu
know, if the child sees that the person that’s doing
this to them is someone that someone else that they
love is involved with, then that can impact whether
they’re going to disclose or not. You know, I’ve had
children tell me that they didn't tell because they
didn’t want to make their mom or dad unhappy. You
know, they knew that they were happy with this other
person.

Q. Okay. And the age of the child, a nine year old
child, would that have any effect on disclosure?

a. The age of the éhild and whether or not they would
disclose, or ---

Q. Yes,

A. -~ delayed disclosure or ---

Q. Yes. Delayead disclosure?

437
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A. Yes. The age of the child can impact that. Most
times with younger children, we’re seeing accidental
disclosures anyway. And a lot of times that’s because
children don’t know that what’/s happening to them 1is
not okay, and they don’t feel like they can tell
anyone. &nd so a lot of times we’re seeing disclosures
with older children. You know, nine year olds, ten
year olds, eleven year olds, whe;e they are stafting to
have some knowledge and understanding about their
bodies and that’s about the time when children are
starting to learn about touching and inappropriate
touching and so they might have more of an awareness
that something that’s happened to them was not okay.
Q. Okay. Thank you.

MR. RICHARDSON: That’s all the questions, I
have.

THE COURT: Thank you, Ms. Galloway-Williams.
You may step down.

MR. DEJONG: No objection to her being
excused, Your Honor.

| THE COURT: Madam forelady, ladies and

gentlemen, this will be a good time for us to take a
lunchlbreak. I’11 ask you if you would to remember the
instructions I‘’ve given you before, not to discuss the

case with each other, with anyone else, during the
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course of your lunch. If you’ll bé back at two-thirty,

we’ll be ready to start the case back at that time..
(Whereupon,'the jury exited the open court at
approximately 1:14 p.m.)

THE COURT: All right. For planning
purposes, we might want to be back a little early, two-
twenty or so. If there’'s motions, we might can get
those taken care of before then. And we’ll have the
jury be ready for testimony by about two-thirty. If
y’all could maybe be back.abOut two-twenty. Have a
good lunch.

MR. DEJONG: Thank you, Your Honor.
(Whereupon, the court stood at recess for a lunch
break.)

THE COURT: Are there any other witnesses of

the State in the case to present?

MR. RICHARDSO&: There are none. N¢o more,
Your Honor.

THE COURT; Okay. So you’ll be resting when
the jury comes back? Are thefe any motians ffom the
defense,.rather than have them rest and send the jury
back out,‘I'il just take those now, if there are any.

MR. DEJONG: On behalf of Mr. Sanders, Your
Honér, at this point in time, I would move for a

Directed Verdict in this case. Taking a -- taking the
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] case that has been presented by the State in a light
2 most favorable to the State, which obviously must be
3 done on a Motion for a Directed Vérdict, I would
4 submit, Your Honor, that there is ﬁo evidence in this
5 case from which a jury could find a verdict of guilt.
6 1If a verdict of guilt was found, based on what has been
7 presented in this courtroom today,AI would submit to
8 the Court that it wquid have to be based on
9 speculation, conjecéuré, passion, caprice, whim, or
10 whatever. |
11 The basis for that is, Your Honor, the alleged
12 wviectim in this case has made‘these allegations. She
13 has later come back and recanted those allegations and
14 said that nothing has happened, as I recall her
{5 testimony. Those were -- that is a State’s witness
16 that both testified that the allegations are, what she
17 says are facts, we say are allegations, did happen.
18 And then some short period of time after having made
19 the allegations, she recanted those allegations and
20 said they were not trde.
21 So that certainly is something -- I would suspect
22 Your Honor is going to tell me that 1s something for
23  the jury to consider. However, in the consideration of
24 that, I would simply share it with the Court and as

25 part of my motion that with that testimony being out
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“there, that the State -- that the jury would have to

speculate, or they would have to go on passion or
prejudice to arrive at a gquilty verdict, a verdict of
guilty in this case.

The crux of this case, Your Honor, is, as I see

“it, the alleged victim’s testimony. By way of

investigatidn in this case, there was nothing that was
particularly feveéled in the law enforcement
investigation that would indicate sexual abuse, as
such. I think the -~ Detective Burgess’ testimony was
that her investigation consisted of talking to Mr.
Sanders, Ms. Gearhart, and the alleged Qictim in this
case. A physic;an did testify. That was the examining
ph&sician from Greenville Rape Crisis found the notch
at four o’clock. However, even that -- the doctor had
to and did,\indeed, admit- that that notching is not
conclusive of any kind of séxual abuse. | w

| So when you take a look at all of that, Your
Honor, I would simply ask the court to Qirect the
verdict in that there is ho substantial credible
evidence in thislcase, at this poiﬁt in time, from
which a jury could find a verdict of guilty.

THE COURT: All right. Any motion from the

Defendant Gearhart?

MR. ROBINSON: Would you like to take care of

.
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1 thgt motion first, Your Honor? |

'2 THE ‘COURT: I would like to take care of —-
3 I'd like to.hear from the State one time, if I could,
4 so0 I'd just have ---

5 MR. ROBINSON: Okay.

/
6 ‘ THE COURT: 1I'd like to hear from you.
7 MR. ROBINSCON: Yes. Your Honor, I have the

8 same directed verdict motion, but for a different

9 reasoﬁ because the standard is going to be whether or
10 not they produce any evidence to speak of that would
11 indicate guilt in this matter. If you listen to the
12 testimony of both Rita Burgess and the child in this
13 ~ case, and listen to my cross examination and so forth
14 in this case, I made sure that I nailed down the time
15 that this all supposedly occurred. And according to’
16 Ms..Burgess, it happened in 2005 and between January
17 2008 and February 2008. That’s what she testified to.
18 The child teétified to that as well. I guess;that's.
18  what the child told her ofoOmething.' I'm not sure

20 exactly how thatuworked, Eut the child didn’t indigate
21 that anything happened after February of 2008, as far
22 as any incidents or anything of that nature.

23 What they charged my clieﬁt‘with is nét for

24v Eebrua:yvor Januvary of 2008 or even 2005. .What they

25 charged her with is that on or about April 15, 2008,
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while being the legal custodian, basicaldy the unlawful

neglect of a child, that she allowed something to

happen. But the State’s case, by its own admission, is

for -- these acts, these acts allegedly by the
Defendant Sanders, their own witness, Ms.(Burgess, Qqs
January -- she wanted to make sure about that. January
to February of 2008, and 2005. And that was it. That
was the tes£imony that éame forward.

As far as the victim went -- as far as the victim
goes, it’s my understanding that she didn’t go past
february of 2005 at any time. That’s what -- that’s
kind of what she -- when I listened to her testimony, .
that’'s what I got from it, that it didn’t go past
February of 2005, because I think that’s probably what
she told Detective Burgess in this case. So if they
want to make a case of }t, I think they need to have
the right date for when this happened. This was April
15th of 2008 this allegedly happened, where she told
her mother that this happened and her mother didn’t do
enough, I guess, or report it to law enforcement or
somethiné of that nature. But they never ~-- there was
no testimony in this ‘case as to the fact. No one
testified to that. And we believe that on that basis!
even -- this is not a, this is notva directed verdict

motion that has anything to do with, other than the
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fact that they’ve got no evidence that they’ve
presented that anything happened after February 2008.
This is their own case, because I made really sure that

-~ and she argqued with me on the stand about when it

was. She wanted to make sure it was January to

February of 2008, which included February and January
2008, not April of 2000. There was no testimony at all
presented by the State in this matter on this happening
in April of 2008, April 15th, 2008, in this matter.

~THE COURT: All right. Thank you, Mr.
Robinson. @r. Richardson,'I'll‘be glad to hear from
you on both on the motions of Mr. Sanders and Ms.
Gearhart.

MR. RICHARDSON: I‘11 address Mr. Robins;on’s
motion first, Your Honor, if it pleases the Court.

Of course, we are here and it‘s the light mﬁst
faverable to the State. The testimony, I believe, by
the child and certainly anything that he has said would
go to weight for a jury. But the testimony of the
child was that sﬁe told her mother after the instances
had occurred, and then there was an omission. Nothing .
was done. Any argument he has in that regard would be
simply something for the jury to consider. So in the
light most favorable to the State, that case should

} (
continue. e ' '
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Likewise, in Mr. -- in regard to Mr. Joef Sanders,
Your Honor, fhe evidence in tﬁe case,'and-I believe Mr.
DeJong’s argument was th;t this would be specﬁlation or
something of that nature. Well, Your Honor, as you
know, the victim in a case does not have to be

corroborated. The law says it does not have to be

corroborated. We have testimony from the victim. Now,

whether the victim is ~- the weight of her testimony
would go to the. jury. But in additiocn té that, we have
corroboration of her testimony through people \
corroborating time, place that it happened. We had
corroboration medically._ Mr. DeJong refers to that.
Once again, his reference to that will be certainly an
érgument‘he makes in closing, but that goes to weight
also. Based ubon the evidence that's beeﬁ presented to
this court in the light most favorable to the State,
there i1s no grounds fér Directed Verdict in either
c.ase . .

MR. ROBINSON: Yes. Your Honor, could 1
respond to this?

THE CQURT: Yes, Ssir.

MR. ROBINSON: Your Honor, their -- the child
witness in this case said that her moﬁher wasn’t ﬁome.

And let’s take the Easley incident, this Easley thing

they said happened. The mother didn't .get home until
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six-thirty. She said that between four to six-thirty
is when this allegedly-happened.

As far as her ever ;eporting it to her mother,
there was nothing in the State’s case from that child
witness that on the cases in the Comfort Ihn in Easley
she ever reported to her mother, ever.

MR. RICHARDSON: 1I’m not trying the Easley

~

case.
MR. ROBINSON: I‘'m talking -- we’re talking

four instances here.  We have three instances at the
Comfort Inn and one\insﬁance that occﬁrred, allegedly,
at Mr. Sanders’ home. The three instances in the
Comfort Inn she said she didn’t tell her mother about.
Thé last incident,'uhibh is in Easley =-- not only could
She not -- not only did she séy it did not -- she
didn'tfsay anything that this took place after February
of 2008. And on top of that, she said that her mother
wasn't even home at the time this allégedly occurred at
the home in Easley. ©She said her mother came home at
six~thirty, because sﬁe worked until six~thirty and he
was there between four to six-thirty. |

And she additionally said that whenever this
alleged -- whenever thié allegedly occurred, her mother
was either in the kitchen or she was in the»laundry or

-~

something like that, but not one time did she ever say
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that any of this happened after February 2008, not one
time. |

And that’s why I elicited. testimony from her as

far as getting her into where it would be and so forth.

‘That’s why there’s no evidence in this case. And I'm

looking at it in the light most favorable to the State,

but they have not presented any evidence past February

P

of 2008B. If thevaant to go back and change the
indictmeﬁt to say february of 2008 or January 2008,
which is exactly what Ms. Burgess testified to, fine.
But this case has to do with April 15th of 2008. . And

they have not presented one speck of evidence. It

doesn’t go to weight. It goes to what they’ve

presented in this cése, and that’s nothing.

THE COURT: Mr. Richardson, as I understand
the State’s case on this is that the victim reported it
to her mother on or about Aprll 2008.

MR. RICHARDSON: Ihat S correct.

THE COURT: BAnd that something was going on

and the mother did nothing about it.

MR. RICHARDSON: That’s correct.

THE.COURT: And that's basically the/ State'’s
case?

MR. RICHARDSON: That’s the State’s case.

THE COURT: And because she did nothing about

447
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it, that placed the child in risk of hatm.

MR. RICHARDSON: That’s correct,

MR. ROBINSON: And I have an argument td.
follow up, Your Honor.

"THE -COURT: Yes, sir.

MR. ROBINSON: And, Your Honor, if that's
what.they’re saying -- if whaf they’re saying in this

case is that -- and I am not saying I agree with this,

.but if they’re saying there’s not one speck of evidence

that she reported this to her mother on April 15th, if
there’s evidence she reported back in January or
February or something like that, but if you look at the
statﬁte, the unlawful -- it’s Unlawful Neglect: of a
Child under the Statute} that they put on that d%te -

on that date they put the child in an unreasonable risk

of harm, affecting the child’s welfare, unlawfully or

maliciously do or éause to be done bodiiy harm to the
chiid and that the life or health of the child was in
danger, ér likely to be in aanger, or three, willfully
abandoned the child. We’re not dealing with three. As
far‘as the unreasonable risk of harm, if she reported
it that day, she reported that day, that’s when law
enforcement became -- she didn’g report it until June,
which is when law enforcement became involved with the

whole case. That’s when she reported. I mean, that'’s
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when the mother was taken to the police station, gave

her statement about this cése. There was no other --

there washno harm that was done at that point, no harm
at all. !

And if you say -- if you take what the State is
saying, which is, well, some time in April, she didn’t
testify to that. She didn’t testify that she ever told
anybody in April. ‘It was June is whén she testified
that she said something about it. And at that point,
she was already in DSS custody, already tgken away from
the home. There was no harm presented. There was no
chance of any harm, because she was in DSS custoay.

The statute is not applicable in this.case. Not only’
because the dates are wrong, also because it does not
apply to this particular defendant in this case because
there’s no case. It does not fit under the statute in
this case for what they have because they’ve already
taken her out of the home.

THE COURT: 1Is the State relying upon Sub-
section 1 only of the statute?

MR. RICHARDSON: If it pleases the Court,
Your Honcr. Your Hohor, we are relying on Sub-section
B(l) of the Statute.

THE COURT: Placing the c¢hild in unreasonable

risk of harm, affecting the child’s life, physical or
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mental health or safety?
MR, RICHARDSON: Yes.
THE COURT: That’s all you'’re relying on?
MR. RICHARDSON: That’s it, Your Honor. She

-- the point being is that -- and date certainly is not

“an element in that.

THE COURT: All right. As to both motions,
as to Mr. Sanders, I believe there is sufficient
evidence. I certainly am not weighing the evidence. 1
just need to determine whether there exist any evidence
or if there’s a total failure of the evidence. I
believe this is a juryhissue and there’s not a total
failure of the evidence.

As to Ms. Gearhart, Mr. Robinson, I appreciate
your argument,'but if the reliance is only on Sub-
section 1 of the statute, I believe there is sufficient
evidence to go to the jury on that as well. So I'li
respectfully deny your motion.

Anything else we need to take care of before the
jury comes back?

MR. RICHARDSON: Your Honor, it’s my
understandinq now that Mr. DeJong plans on calling Judy
Chapman to the stand. Now, we’ve had conversations
about that and I‘ve objected to that. One of the

problems I have is, first, under the Statute she has
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come in and she has breached confidentiality.

Second, Your Honor,bthis person was not put on the
witness list and was not informed to the jufy panel.
And, in facﬁ, now we have a juror on the jury who knows
her. For those two reaséns, Your Honor, I move that
she be not -- that she be required not to testify.
Alternatively, to limit that testimony that she’s not
to give ‘any.opinions or anything of that nature. Now,
I‘'m not sure exactly what he’s doing. The child has
admitted that redacted -- or she took back her
statement to her" Now, I’m not sure where we’re going
after that. I guess part of the motion is'to reievance
of her testimony. : | |

THE COURT: Mr. DedJong, I’1ll be glad to hear
from you on the issue of her‘ability to testify.
MR. DEJONG: In terms of not being put on the
witness list, Your Honcr, or ...
| THE COURT: Well, I think I‘ve ruled on that
and, Mr. Richardson, I’1l be glad tc -- I know this

witness said she knew a Judy Chapman from somewhere

between Pickens and Easley. I‘m not sure that --

whether there’s been eye contact, whether this

particular Judy Chapman is the one. I’11 be glad to
re~voir dire that particular juror after the testimony

to make sure that she’s still -- she'’s indicated that
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she could be fair and impartial.

I realize the fact that we may have been
jeopérdizing your strike, but I think based upon the
information that both attorneys shared with me, this
was not é situation in which the Defense was
sandbagging in any way, but only found out about this
witness actually éfter the trial had begun.

S0 I -- on that basis; T will allow him to call
the witness. And, again, if you so desire and let me\
know, I'll be glad to, after the testimony to privately
examine the juror again. As far as the relevance, 1is
the testimony relevant in your opinion, Mr. Dejong?

MR. DEJONG: It is, Your Honor, for this
reason. Yes, she did, oh the witness stand and on
direct examination partially recant. However, there
were what I consider other prior inconsistent
statements. _Just to say that she recanted is not all
that it was about. Because she testified on the
witness stand that she recanted, and the reason she
recanted was because she didn’t want her mother to go
to jail, |

Your Honor, I asked her about some other things,
if she was afraid she was goingvto jail, if'pepple in
Virginia had put her up to this or coached her or -

whatever. I asked her if she stated -- well, she
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denied both of those, Your Honor. I aéked her if she
said the worst Joey.had ever done was flipped her on
the butt, i think was my quéstion. She did admit that,
Your Honor. However, because her recantation in ﬁ?
opinion was ambivalent, I am entitled to go into those
prior inconsistent statements with this witness. I do
not anticipate getting into opinion testimony. -
THE COURT: . All right. ’

MR. DEJONG: I'm not sure that I could
establish this witness as an expert. But I certainly
think under the prior inconsistent statement rule, Fhat
I am entitled. I made her aware of what the statements
were. To the best of my abilities, at-that point in
time; I made her aware of the time frame.

THE COURT: .I’11 allow the testimony.

MR. RICHARDSON: Your Honor, I’ve got ---

THE COURT: Yes, sir.

MR. RICHARDSON: -- and I don’t mean to argue

!

with the Court, but my understanding of the scenario is
it’s got to be -- he's got'to specificallyhask the
question to her and she has to deny it, and then, also,
Your Honor, it’s my position he’s got to inform her.
He;s got to let her know, isnft it true that you told

Judy Chapman something else. And then .she’s got to

deny it. We're opening up a whole new thing.

453
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THE COURT: Well, the problem we have is he
Aid not have the benefit"ahen of reviewing the -
information.

MR. RICHARDSON: I understand, Your Honor,
but I'm just going ---

THE CQURT: I thought the questions that he

asked were salient enough, without his having the

"benefit of reviewing the file, and we've talked about

that too, of_récalling her to specificélly lay that. I
think the questions he asked in that context were
pertineﬁt to that. You know, the other alternative is
to recall the witness just for him to lay that

~

foundation. But as we both -- all know, we were

operating under the situation where he did not have the

benefit of reviewing the file of the guardian ad litem

at the time he was asking the questions.

MR. RICHARDSON: He knew about the guardian
ad litem.

THE.COURT:_ But he did not have the file to
know specifically what he laid those things out.

MR. RICHARDSON: I guess, and I'm referring
to Rule 613(b) where ~- it says here, the person -- you
must notify the person to whom it was made. None: of
that was dogé. He didn’t talk about- -~ to her about

Judy Chapman. And she's given the opportunity to
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explain or deny it. He knew about Judy Chapman. He
never did that, -

MR. DEJONG: Your Honor, I take issue with
that and need to 5e -- we can get the court reporter to
go back and look 'at the transcript. I believe that I
did ask her if she knew Judy Chapmén; who Judy Chapman
was, recalled having a conversation with Ms. Chapman at
the Freeman’s house. I asked her specific questions“
about that. BAs I:recall, she admifted - she said, it
was a lie. She admitted -- her statement was, Qas that
she was afraid her mother was going to jail. I
specifically asked her if she said anythihg about her
being afraid to go‘to~jail. I ;pecifically asked her
about talking to people in Virginia about this c&se.
There Qas something else I specificaliy asked her
about. And she admitted some and she denied some. Buf
I think under the case law, Your Honor, when you have
that situation, I am entitled to go intc all the prior

inconsistent statements.

MR. RICHARDSON: He still has to inform her.

He has to say, isn’t it true that you made this

statement to the guardian, to Judy Chapman. That’s the

way I read the rule. ,

MR. DEJONG: And I -- my argument is, Your

t

Honor, I did that. I asked her about Judy Chapman.
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THE COURT: My recollection of the cross
examination is more in line with that of Mr. DedJong.
I'm not sure that he asked about each of those, about
Virginia. " I'm pretty confident that ,he asked her'aboﬁt
the ~-- part of that. I think the full context of what
hé asked meets the rule, Mr. Richardson, so I'1ll -- you
certainly have a right on recalling any witnesses, but
I believe he has substantially complied with Rule 613
by his cross examination of the witness. Certainly in
light of the fact that he did not have the benefit of
reviewing- the report. 1I711 allow it.on that basis.
Now, the other issue I think was that -- whether or not
she’s barred from testifying otherwise?

MR. RICHARDSON: Yes, sir.

THE COURT: 1’1l be glad to hear from you on
that. |

MR. RICHARDSON: Well, Your Honor, she was
under. a duty of confiden;iality, which she breached by
bringing that information and not doing -- in fact, she
signed a confidentiality notice, in'which she is not to
disclose those type things. The information made
available through her investigations to persons not
directly involved in fhe matter constifutes a bréach of
confidentiality. And there’s a statute.

Unfortunately, I got the old statute, and which she
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violated. 1I’ve got the -- it’s a 20 Statute, Your
: -

Honor, and you know the legislators changed those. But
it was 20-7-126. "

THE COURT: Mr. DedJong, what abbut that?

MR. SEJONG: Your Honor, I haven’t lcoked aﬁ
20 whatever, whatever. | |

THE COURT: Well, why don’t y’all take a
minute to look at it and tell me -- are you coﬁceding
that she cannot testify because of the statute?

MR. DEJONG: O©h heavens, no, Your Honor.

THE COURT: Well, then you probably need to
tell me what the Statute says in your opinion,

MR. DEJONG: 20-7 who?

MR. RICHARDSON: Well, the Statute was 20-7-
-- 20-7-126.

MR. DEJONG: Do you have a copy of 63-7-
1880 (c) ?

‘ MR. RICHARDSON: Your Honor, I have that Code

Section here, and it alsovrefers to 6343-1990, which 1is
the -- actually, the actual crime that she committed.

MR. %EJONG; Your Honor, in reading those two
Code Seétions, quite quickly, I don’t see thét eifher
Code Section bar§ the testimony. It sets up

parameters. It sets up limitations and now the State

comes in basically threatening this witness with
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1 criminal prosecution if she testifies. That’s where
2 they’re coming from, not that the Statute says ---
3 ‘MR. RICHARDSON: I want to make it clear. I
4 have not said one thing to the guardian. |
5 THE COURT: Well, I haven’t heard that yet,
6 Mr. Dedong.
7 * MR. DEJONG: Well, I realize that; Your
8§ Honor, but when you look at the old Code Section 20-7-
9 126, it refers you to, to 63. He’s raising the old 20
10 Code as the bar to_ﬁer testifying. I don’t read that
( _

11  old 20-7-126, if that is the right Code wection as

12 being a bér. It simply talks about the confidentiality
13 of the issues.

14 Now, when he' raises that Code Section, you have to
15 read that in conjunction with the 63 Section,'I think.
16 63,.whatever that section is in 63, does not bar the

17 testimony. 63 1is simply’criminal penalties for a

18 violation. So I don’t think he can say he didn’t raise
19 that. But certainly by raising 20~7—126,vwhateverlit'
20 is right -~ and whatever it is right now, he is

21 cert;inly raising fhat issue, Your Honor Not that she
.22 is barred from testifying. I don t see that that

23 Statute says she’s barred from testimony. It provides

24 sanctions if she disseminates, but not that she is

25 barred from testifying.
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MR.. RICHARDSON: And, Your Honor, it’s a
criminal act. We’re asking a guar@ian to get up here
on this stand and commit a crimihél act, and that's it.
She’s -- that’s the whole crux of it; .We just\cénnot
do that. We cannot call a witness who’s going to come
up here and testify and cOﬁmit a criminal act.

THE COURT: vHow.about exception under -- have
you looked at 199072

MR. RICHARDSON: Yes, sir. I've got it %ere.

THE COURT:  63-7-19907?

MR. RICHARDSON: I have 63—7;1990, yes, sir.

THE COURT: And how about Number 5, ‘B(5)?

And then in light of 11, B(11), as-well:

'MR. RICHARDSON: The statement starting with .
B. The department is authorized to grant access to
records df indicated cases to the following persons and
agencies. I take that to mean they’re allowed to give
it 50 the guardian ad litem, but that doesn’t prevent
her -- I mean,)she’s still prevented from disseminating
it. And not only that, she’s getting ready to
disseminate it to aﬁ entire courtroom.

MR. DEJONG: If I may, Your Honor, I think my
learned colleague is misfeading 5. 5 says, it may be

disseminated to a person’s attorney charged with, as I

read it, abuse or neglect.
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THE COURT: Let’s take a short break and see
if we can get this -- you’re operating on -- I need to
make sure that Title 20, you're talking about has now
been codified in Title_63. This is alllpretty much
Family Court Law that I need to make sure that what
you’re reading from the ¢ld law is what I'm reading in
the new law. Let{s take a short break. Y’all can meet

i
h

me in Chambers on that.
(WHEREUPON, court stood at recess for a short
break.) |

THE COURT; All right. Let’s have fhe jury
come in. |

{WHEREUPON, the jury entered the open court at
appfoximately 3:28 p.m.)

THE COURT: Again, ladies and gentlemen, I
apologize for tﬁe delay. We’ve been resolving some
other matters that often come uﬁ in trials. The State
may present its next witness at this time.

MR. RICHARDSON: Your Honor, at this time the
State rest.

THE COURT: . The Defense may call it’s first

witness.

i

MR. DEJONG: Thank you, Your Honor, may it

N

please the Court. The State, the State -- whoa. The

Defendant Mr. Sanders would Dr. Ccllis Barksdale to the



State of South Carolina -vs- Joseph P. Sanders, IV (2010-GS-39-1115 and 1116) 461
State of South Carolina -vs- Anita Gearhart (2009-GS-39-355)
Collis Barksdale, M.D. - Direct Examination by Mr. DeJong

!

2

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

stand.
Come around, please, Dr. Barksdale, and be sworn.
MISTER CLERK; Place your left hand on the
bible and raise your right hand. Do you solemnly swear
or affirm the testimony you're about to give in this

case to be the truth, the whole truth and nothing but

the truth, so help you God?

DR. BARKSDALE: T do.

MISTER CLERK: If you would have ; seat and
state your name for the record.

DR. BARKSDALE: Collis Barksdale.

COLLIS BARKSDALE, M.D., |
BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
| DIRECT EXRMINATION

BY MR. DEJONG:
Q. Would you spell your first name for Madam Court
Reporter, please, sir?
A. C-0-L~-L-I-5.

Q. And your last name, please.

A. Barksdale, B-A~-R-K-~S~D-A-L-E.
Q. Thank you, sir. Dr. Barksdale, what do you do for

a living?
A. I am a Family Practice Physician.
Q. Okay. If you would, please, sir, the acoustics in

this courtroom are horrible, just get a little closer
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to that microphone. Don’t fall off there backwards.
Okay. ULet’s try it again. What do you de¢ for a
living?

A. I am a Family Practice Physician.

Q. All right, sir. Now, let’s back up a little bit
and talk about your education. Ycu’ve got an

undergraduate degree?

A. I do.

Q. And where did you get your undergraduate‘degree?
A. I attended ClemsonlUniversity.

Q. And what is your undergraduate degree in?

A. I have a degree in biological sciences.

Q. Okay. Keep your voice up, please. And you went

to Medical School?

a. I went to Medical School at Michigan State
University. |

Q. All right, sir. When you came out of Med Séhool
did you do a residency? |

A. I did. I did residency at Spartanburg Regicnal
Hospital. |

Q. And what was your residency in?

A. My residency was in Family Practice.

Q. All right. And how long of a residency did you
do? |

A. That is a three-year program.
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Q. Okay. After you completed your residency, where
did you go? |

A. I practiced a year in Union County, and then I
practiced a year in Oconee County, before coming to my
current position here in Easley.

Q. And wheré are you now?

A. I'm currently working with Powdersville Medical
Park as a part of Baptist Health Cére Physicians Group.
Q. All right, sir. - Let me back up a little bit.
After Med School, after your residency, do you get some
sort of certification?

A. You do, Board Certification.

Q. All right. Are you Board Certified?

A. I am.

Q. And your Board Certified in what?
A. In Family Practice. |

Q. All right, sir.

MR. DEJONG: Your Honor, I offer this -- i
offer Dr. Barksdale as an expert in the area of Family
Practice Medicine.

THE COURT: Any objection or any Voir Dire by
you other attorneys? N

MR. RICHARDSON: Without objection or Voir

Dire.

MR. ROBINSON: No objection.
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1 ' THE COURT: Without objection then this
2  witness will be considered as an expert in the field of
3 Family Practice.
4 Q. Now, éhére with us a little bif, Dr. Barksdale,
5 what a Fémily Practice is?
6 A. Family Practice is a Primary Care Specialty,
7 basiCaily treating any humbe; of illnesses, iﬁ ail age
8 ranges.
2 Q. All right, sir. As a Family Practice Physician,
10 do you make diagnoses? |
11 A. We do.
12 Q. Can you prescribe medication?
13 A. Wedo.
14 0. So it'sv—— I guess for an old guy like me, it's
15 kind of like the old country doctor; righf?
16 A. Yeah. I guess that’s a good anélogy.
17 Q. Pretty much you look at every thing and take every
18 thing in that walks in the door:; right?
19 A, That’s pretty much it.
20 Q. All right, sir. ©Ncw, since you have been a
21 phySician at the Powdersville Family Practice ---
22 A, Powdersville Medical Park.
23 Q. | Okay. Can we just say Powdersville Family

24 Practice?

25 A, Yes.
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" records or your records?

Q. And you went there in what year?

A. I started»there in -- approximately seven years.
ago. I -- actually about eight years ago. So it would
have been about 2002. |

Q. All right. So during the course of your practice
of medicine there at Powdersville Family Practice, did
you have 6ccasion to have a patient by the_namé of

Joseph Pettigrew Sanders, IV?

A. I did.

Q. .'When did you -- when did he become a patient of
yours?.

A. Can I open my records?

Q. - Surely..‘Yoﬁ*ve“got - those are his medical

~

A. Yeah. These are a copy of medical records.

Q. Yes. If you need to -- those to refresh your
memory, You may use them.

A. If I'm not mistaken, we started seeing Mr. Sanders
in June of 2002, I believe it was.

Q. June of 2002?

. Oh, wait, that’s -- I believe that’s correct.

Q. All right, sir. In June of 2002, what did he come
to the Powdersville Practice for?
A. He was a mnew patient, establishing for management

of his diabetes.i
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0. For what?

A. For managing his diabetes. He came to our office
with a diagnosis of diaketes.
Q. Diabetes?

A. Correct.
' \

Q. QOkay. I'm having a hard time hearing you. I "
\

-

can’t. speak for the jurors, but you’wve got a very soft

voice.
A. I'm sorry. 1717 try to speak up.
Q. Okay. So in '02, he came in as a result of having

diabetes; right?

A. Correct. Correct.
Q. - Can you describe his diabetes for us?

A At his initial presentation, his diabetes was very
much out of control. |
Q. All right. How did you treat his diabetes?

A.. We started him on medications. I don‘t know if
you need to tell which medications he was on. We
basically started him.on a sliding scale with Insulin,
and we also started him on oral medications. -

Q. ‘All right, sir. Now is that the only thing, the
diabetes, is £hat the only thing that he has been
treated for at Powdersville Fémily Medical?

A. That was the only thing at that initial

presentation that he was treated for.
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1 Q. Okay. Well, ha; he continued to come back teo
2 Powdersville Family Practice over the years?
3 A He has.
4 Q. All right. And as those visits -- those were
5 recurring visits. Were any other diagnoses or
6 “treatments made?
7 A, fhere were.
8 Q. Okay. And what were those diagnoses, please, sir?
9 a. Starting from 2002, there were Several, but the --
10 perhaps the ﬁ;st significant was he'developed some
11  peripheral neuropathy. He had some elevated
12 cholesterol. It was some blood pressure, hyper£ens;dn
13 issues and he also complained of some erectile
14 dysfunction,.
15 Q. Dovyou recall or‘do your records reflect when he
16 first complainéd of the erectile dysfunction?
17 A. His first coﬁplaint~to me regarding erectile
18 dysfunction was in March of ‘07.
19 Q. All right, sir. Now, up until March of ‘07,
20 without a complaint, would you have any reason or way
21 of knowing whether or not there was erectile
22 dysfunction?
23  A. I would not.
24 Q. Okay. Well, when the complaint was made in ‘07,
25 was treatment ghen ~-- well, did you do a diagnosis on
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that, I ,guess is what I'm asking?
A. The diagnosis was made primarily based on history.
Q. Okay. And was there a finding or a diagnosis made

of erectile dysfunction?

A. There was.
Q. ~-Okay. Did you prescribe any medicq;ion for that?
A. Not at that parficular visiéa no.

\ Q. Okay. Aiong with the erectile dysfunction, were

there any other issues that went along with that, or
closelyvconnected to that?
A, I'm not sure.

Q.' Wellr did you ever treat him for low testosterone?
A. Absolutely, yeah, Ihat‘was'one of the test that
we performéd in order to try to determine the cause of
efectile dysfunction.

Q. And what did you find with regard to the

testosterone?

A. We determined that he had low testosterone.

Q. So myself and this jury understands, are the low
testosterone and erectile dysfunction the same ;hing?
A. They’ re not.

C. Are they related?

p

They can be related.
Q. But not necessarily?
A

But not necessarily.
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Q. Okay. Well, going back to the low testosterone,
did you provide medication for that?

A. We ultimately did, yeah.

Q. Okay. When did you start the medication?

a, Once we obtained his values, basically at his next
viéit. |

Q., You're fading out there, again, Doctor.

A, I’'m sorry. Once wé established»hig‘diagnosis at

his next visit, which was in August, we started him --
actually,'we started hih in March on testosterone
replacement.

Q. March of what year?

A. March of ‘07,

Q. All right. Now, was testosterone-replacement, for

want of a better term, will that cure erectile

dysfunction?

A. It -- not necessarily. It can for a small sub-
s}

set, vyes.

Q. Well, once you started this ---

MR. RICHARDSCON: I'm sorry, Your Hoéor, I
could not hear: the response to that.
A. It doesn’t cure it, but it can for a small, small
sub-set of individuals, but not everybody. |
Q. Now, the low testosterone levels, did you continue

<

to treat for that?
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1 A. We did.
2 Q. All right. Was Mr. Sanders compliant with that
3  treatment? |
4 A, He was.
5 0. All.right. So now, in additien to the
6 testosterone replacement, did yoﬁ prescribé any other
7 medications for the penile dysfunction?
8 A. - We did not. | |
9 Q. Did there ~- to your knowledge, was -- based on
10 your records, your treatment, did -- e&en though you
11 were doing the testosterone replacement, did the
12  erectile dysfunction continue;
13 A. It continued as far as the information I got from

14 Mr. Sanders.

15 Q. All right, sir. 'Did you ever ~- you got the

7 Il

16 testosterone replacément, but testosterone'replacement
17 is not the same fhing as Viagra or similar products or
18 on the market; Is that correct? |
ld A. That’s correct.

20 0. All right. But my guestion is, did you ever

21 prescribe Viagra or any other such product t; Mr.

22 Sanders?

23 A, No, we did not.

24 Q. Now, someone with penile erectile dysfunction,

25 Qould they, in your opinion, Doctor, as a medical

n
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1 doctor, be able to engage in full penile, vaginal
2 intercourse?
3 A. Not if he has erectile dysfunctiOn?
4 Q.. All right. And there’s nothing in your records to
§ /indiéate that he did not have penile ---
& A. There’s nothihg to indicate that he did not.
7 0. Okay. MNow, you say the first complaint was made
8 in 07, 1 believe?
9 A. That’s correct.
10 Q. Is penile -- as a medical doctor, can you tell us
11 whether penile erectile dysfunction comes on quickly,
12 is it progressive or ---
13 A, It, in general, is a progressive problem.
14 Sometimes beginﬁing with lack of an ability to maintain
15 an erection, and ultimately the lack of an ability to
16 obtain and maintain ---
17 Q. I'm sor;y; I céﬁldn’t hear the last ;——
18 A. Initially, sometimes it preSen£s with a lack of an
19 ability to maintain an erection. But ultimately, a lot
20 of guys have a difficulty obtainiﬁg and maintaining an
21 erection. :
22 Q. Are' you familiar with genital warts, Dr.
23 Barksdale? |
24 A, I am.

25 Q. Do you diagnose genital warts?
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A. I do.

Q. Is that a hérd diagnosis to make, difficult?

A. Not very difficult.

Q. All right, sir. Did you ever examine Mr. Sandérs

for genital-warts?

A. I did.

Q. When was that?

A, That was actually last week. !

Q. - All right. Did you find génital warts in any way

involved with Mr. Sanders?

A. I could not find any evidence of genital warts.

Q. Were you aware of Mr. Sanders seeing any other

physician, other than Powdersville Family?

A. Not to my knowledge, no.

Q. . All right, sir. |

y MR. DEJONG: One mément, please, Your Honor.

I'm not sure who's next, Your Honor, but I’ll tender

him to either one of these gentlemen.
THE COURT: Mr. Robinson, you may examine the

wiﬁness;

| MR. ROBINSON: I have no\direct examination.

THE COURT: Solicitor, you may‘cross examine.
MR. RICHARDSON: Thank you, Your Honér.

!

CROSS EXAMINATION

BY MR. RICHARDSON:
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Q. Good afternoon, doctor?

A. ‘Good afternoon.

Q. You stated that in March of 2007, that you started

seeing, or you saw Mr. Sanders in your office; is that

correct?

A, That’s correct.

Q. and at that time, he compiained of erectile
dysfunction?

a. Correct.

Q. Okay. Now, whét you do, and I assume -- do you

take reports when you people come into your office and
you éit down with them, and ---

A, When I do see a patient in an office setting, I
still do that, yes.

Q. D§ you také office notes?
A. We do, right.b |

Q. Okay. And did you take office notes regarding

. Joseph Sanders?

A. I did.
Q. Okay. Did you take those office notes on March
the 7th?

A. March the 7th, I did.
Q. QOkay. Do you have a copy -- I don’t -- I have
some copies, but do you have a copy of that with you?

A. Yeah, I do. Yeah.
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I Q. And may I see them, sir?
2 MR.’RICHARDSQN: Your Honor, may I approach
3 the witness?
4 THE COURT: Yes, sir. You may.
"5 MR. RICHARDSON: Your Honor, I beg the
6 Court’s indulgence. 1I’ve not seen these,
7 THE COURT: Yes, sir.
8 Q. Qkay, sir. Now, and these are your records; is
9 that correct? Let me hand these back. This is not a
10 copy?
11 A, This 1is a copy, actually.

12 Q. It is a copy?

13

>

It is a copy.

14 Q. May I keép that?

15 A. }eah. I’'ve got more at the office.

16 Q. Thank you, sir. Okay. Now, when you come in you
17 start talking to the patient, ycu get a history, s¢ td
18 speak: dd you not?

19 A, Yes.

20 Q. Okay. And basically, you’re asking the patient
2] why are you here? |

22 A. ‘ Correct.

23 Q. Okay. ‘And‘wben you do that, do you take notes?
24 A. I do have to dictate a note regarding the visit,

25 Q. Okay, sir. And eventually do those notes go into
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I an office note that 'goes into a computer?

2 A, It actually -- we don’t have computerized medical

3 records and so ours.are actually dictated and

4 transcribed, and they’re placed into a chart.

5 Q. Okay. And do you take copious notes?

6 A. I don‘t exactly take copious notes while I'm

7 talking to people. |

8 Q. And will you speak up, just -- I'm sorry. It's

9 hard to hear.

10 a. I'mvsorry. Yeah. 1 -- basically, I don’t take a
11 lot of notes. Pretty much I listen to what they’re

12 saying and try to basically recall ?hat ¢conversation
13 when I dictate my notes.

14 Q. Okay. And in yoﬁr notes, do you have a section
15 that says subjective?

16 A. I do.

17 Q. Okay. What is that?

18 A. Thét’s basically the patient’s direct statement of
19 what they’re actually there for.

20 Q. Okay. So that’s what the patient tells you?

21 A, ‘Exactly.

22 Q. It’s not what you figure out?

23 A. That’'s correct.

24 Q. It’s what he tells you?

25

/

A. That’s correct.
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Q. Or she tells you?
A. That’s correct.

Q. Okay. Now, do you have before you the notes --

~let’s see, you'haveiAugust the 1lst of 2007. Do you

have those with you?

A. August 1lst, I do.

Q. Okay, sir. BAnd do you have those in front of you?
A. I do.
Q. Now, 1s this, on August the 1lst of 2007, is this

where the testosterone level was ascertained?
A. No, it was actually -- we checked it on March of

‘07, actually.

- Q. Okay. And then you started giving him

testosterone replacement?

A, We did. Uh-hubh (affirmative). That was actually
started the following -- two weeks later, when we got'
the results back.

Q. Okay. &nd you just testified that that
testosterone is not directly related to any type of
erectile dysfunction.

A. It can be. That is one of the testing parameters
when you're trying to detérmine etiology of erectile
dysfunction.

Q. Okay, sir. And by erectile dysfunction, you’re

not talking impotence; are you?
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A. That term is sometimes used synonymodsly with
erectile dysfunction. |

Q. Well, erectile dysfunctibn can be a scenario where
a male gets an erection part of the time, but other
times he cannot?'-

A. That’s true.

Q. QOkay.
A. That’s correct.
Q. And erectile dysfunction could also be where a

male gets an erection for a period of time, but cannot

maintain that erection?

‘A. That’s correct.

Q. Okay. And if a ﬁale gets an erection for a period
of time but cannot maintaiﬁ that erect%on, for the time
he has an erection, he can have sex; can’t he?

A. Well, the definition of erectile-dysfunction is
the inability to obtain an erection in order to have
penile -- or vaginal intercourse.

Q. 'Okay. And everything tha£ you're basing is what
the»defendant’s told you?

A. Exactly.

i Q. Okay. But if a male has an erecticn, as you

stated, for a period of time but cannot maintain that,
he should be able to have sex for a period of time. Is

that not right?
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A, That’s certainly possible..

' \
Q. Okay. WNow, after August the lst 6f 2007, when was
the next time you saw Mr. Sanders?
A. The ﬁéxt time was Noveﬁber of ‘07,
Q. Okay. Do you have those noﬁes in front of yod?
A. I do. |
Q. Now, you in that havé'a subjective statément in

¢

there. Is that statemenﬁ that you got from the history
or from what the Defendant teld you, Mr. Sanders? y
A. It’s subjective. _ It’s purely what the patient
says. Correct.

Q. Okay, sir. Can ybu read that to the jury?

The entire subjective?

A,
Q.. Yes, sir.
A. Patient’s here for follow-up with his diabetes.

He has recently had gastric bypass surgery and has lost
appr&ximatély over, I'm sorry, sixty pounds in. the past
three months. lHe states that he feels a hundred.
perceht better. His energy level is elevated. His
blood sugars have significantly improved. His blood
pressure ié elevated today, but his wife states that it
is better. It had been better at hoﬁe.. He;is coaching
a girls soccer team. He stafes that his mood is
overall improved as well. He does complain of severe

pain in his knees. He states that he fell and has
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severe pain in the anterior lateral aspect cof his knee.
He has some swelling. He ététes that this is getting
progressively worse. Otherwise, no other complaints.
Q. ' So he gave yoﬁ several different complaints in
Neovember of 2007; is that correct?

A. That’s‘corfect,

Q. And you stated in there, no other complaints?

A. That’s correct.

Q. And in -- no where in there did he complain at all
about any t?pe of erectile dysfunction; did he?

A. It didn’t come up during that conversation at all.
Q. Well,'there-was no other complaints, right? He
did not ¢omplain about it?

A. No.

Q. And once again, 'you také everyphiné ~-=- when you’re
making this diagnosis, it’s based upon what he’s

telling you; right?

A. That’s true, yeah.
Q. You’ re not a urologist; are you?
A. No.

Q. Okay. And do you know what a urﬁlogist does as a
doctor?

A, I do.

Q. And is that somebody that tre§ts erectile

dysfunction?
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A.- They do.

Q. And are they kind of a specialist in treating
erectile dysfunction?

A. They are.

Q; Okay. And is it common for family practitioners
to refer patients to specialists? |

A, It is.

Q. And isn’tlit true that you generally refer people
to specialists when they’re having severe problems with
a certain area of that specialist?

A. If they have problemsvthat don’t respond to
treatment that we offer, pretty much then the next step
is a referral to a specialist. .

Q. So if there’s no response to treatment, and he

complains, you would send him to a uroclogist?.

_A. That'’s correct.

Q. And once again, there’s no way medically you'éan
ascertain the severity of his erectile dysfunction if
he has one?

A. There’s no way that I could, no.

Q. ‘Okay. When was fhe next time you saw 'Mr. Sanders?

The next visft was in June of 2008.

=]

Q. Would that be June 17th of 20087
A That’™s correct.

So between -- from your notes, from November 28;

Q
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2007 - until June 17th of 2008, you did not see him?
A. That’s correct.
Q. You did not deal with any type of erectile
dysfunction?
A, Pid not. s
Q; On Juﬁe 17th of 2008, why did he come see you? '
A. He came primarily for documentation of his
previous history with the erectile dysfunction.
Q. And he informed you that's because he’d been
charged?
A, Correct.

MR. RICHARDSON: That’s all the quéstions I
have. | |
Q. Thank you, sir.

THE COURT: Any redirect?

REDIRECT EXAMINATION

BY MR. DEJONG:

| /

Q. Erectile dysfunction does initially -— you cannot
get or maintain an erectlion; corxrect? .

a, That’s correct.

Q. There are no degrees df erectile dysfunction; are
there? .

A, In the truest definition of the word erectile

dysfunction means the inability to have vaginal

intercourse, -
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Q. Right. And that was the diagnosis on Mr. Sanders?
A. That’s correct. -
Q. All right, sir. - Does erectile dysfunction just

one'day you wake up and it magically disappears?

A. That’s not typically the case.

Q. Thank you, sir.

MR. DEJONG: Nothing further.

THE COURT: Thank you, sir. You may step
down.

MR. RICHARDSON: Your Honor, one brief

i

question.

THE COURT: Yes, sir. You may follow up.
RECROSS EXAMINAT’ION

BY MR, RICHARDSON:
Q. He said, your diagnosis. Your diagnosis>was based
upon the history that the defendant’s given?
A. Yes. That's true. That’'s correct.
Q. That’s right. And he didn't give you any history
from November until June when he came in, after he’d

been charged with a crime?

a. That’s true.

Q. Ckay. Thank you.
. \
THE CQURT: Thank you, docter. You may step

/
down.

MR, DEJONG: 1I ask that he be excused, Your
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Honor.

MR. RICHARDSON: Without objection.

THE COURT: Without objection, the doctor_may
be excused. Could I see the attorneys'just for a
moment . |

(WHEREUPON, Mr. Richardson, Mr. Dedong, énd Mr.
Robinson approached the_bar.}

THE COURT: You méy call your next witness,

MR. DEJONG: ' Thank you, Your Honor. May it
please the court. The Defense, Mr.‘Sanders, would call
Ms. Judy Chapman to fhe stand. If you’d come around
and be sworn, pleaée, Ms. Chapman.

‘MISTER CLERK:. . Place your lefﬁ hand on the
bible and raise yoﬁr right hand. Do ydu solemnly swear
or affirm the tesfimony you’re about to give in this
case to be the truth, the whole truth and nothing but
the truth, so help you God? .

MS. CHAPMAN: I do.

MISTER CLERK: If you would have a seat and
state your name for the record. |

MS. CHAPMAN: Judy Chapman.

’ JUDY CHAPMAN,

BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION

BY MR, DEJONG:
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i Q. Thank you, ma’am. If you’'ll stay that close and

2 keep your voice up, we’ll aldl hear you, I think, okay?

3 A. Qkay.

)

4 Q. Ms. Chapman, where do you’live?

5 A. I live in Easley.

6 Q. All right, ma‘’am. Do you work?

7 A. No, sir,jI don’t. {
8 Q. Do you do any kind of volunteer work?
9 A Yes,vsir, I do. |

10 Q. What kind of volunteer work do you do?

11

o=

I volunteer for the Pickens County guardian ad °
12 litem program;

13 Q. Just very briefly, tell us what the guardian ad
14 litem program is, please, ma’am?

15 A. ﬁe are appointed by the Courfs to be the advocate
16 for the child, in child abuse. We’re their voice in
17 Coprt., We foilow through with them on home visits, be
18 by their side all the way, a friend.

19 Q. -All right:v So.when you get‘appﬁinted, you .are

20 apéointed as a guardian ad litem, usuvally, for a young
21 person, if I understand it correctly?

22 A. They go all the way up to, you know, teenagers,
23}  vyes. |

24 Q. All right, ma’am. And this program, the guafdian

25 ad litem program, is it affiliated with the Solicitor’s

3
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office?

A. No, sir.

Q. Is it affiliated with the Department of Social
Services?

A. No, sir.

Q. Okay. Law enforcement?

A. Neo, sir.

Q. So you are an independent organization, if f
understand you correctly?

A. Yes, sir.

Q. All right. Dﬁring the course of your -- well, let

me ask you this. Do you get paid for this velunteer

work? N
A. Nao, sir. I do not.
Q. No money?
A. No money.

. Are §ou here today under a subpoena?

No, sir.

. Are you getting paid anything for today?
No, sir.

You came voluntarily?

Yes, sir.

Po R T I T A

All right, ma’am. Now, during the course of your
volunteering with the guardian ad litem program, did

you get appointed as a guardian ad ‘litem on Complainant
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2
A. Yes, sir, I did.
Q. And do you recall when that appointment was?
A. It was in June -- no, it waé around the first of
‘08, I believe.
Q. All right, ma’am. I’'m not asking you to go into
the allegations, but was it a case of allegations of
sexual abuse?'
A. Yes, sir, it was.
Q. And as a guardiah ad litem in such a case, do you
talk to the young person you're appointed to for
guardian ad litem? |
A. Yes, I do.l
Q. Do you talk to them jﬁst once or mcre than once or
how dces that wofk?
A, We have -- all guardians, we meet once a month
with thg children, sometimes twice a month, each child.
Q. So from June fdrward for some period of time, you

met with Comphinant. at least once a month?

A, Yes, sir.
Q. Is that my understanding?
A. Yes, sir.

Q. And, again, I'm not asking you to go into any of
those discuséions,‘but you discussed the case and that

type of thing; right?
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A. No, at first, I get to know the child. We don’t

ask about the case at first. We normally let.them
volunteer, tell us, you know, in their own words what
happened. But we do not right, right off the bat
discuss the case with them.

Q. All right. I want to take you -- ;é’ll do a fast
forward here, Ms. Chapman, take you to October of 2008[
I believe. Do you recall that date?

A. In ‘08. It was the 21st.

Q. October the 21st?

A. The 21st.

Q. Did you have a meeting with Complinant On that daﬁe?
A. I had a home visit.

Q. Ahd where did you do that home visit?

A. At the fosﬁer parents’ home.

Q. And who were the foster parents?

A, Mr.‘and Mrs. Wayne Freeman. .

Q. All right. And when you had this meeting with
Complainant were you inside the house, outside the house,
where were you?

A. We was sitting out on the deck when I went to
visit. They were around on the baék of the house, on
the deck. So we just sat out on the deck.

Q. Okay. When you went to visit that day, do you

recall whether it was morning, afternoon, evening or
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when it was?

A. It was.about six ofclock in the afternoon.

Q. And how long did that visit last, overall?

A. About forty-five to an hour, forty~five minutes to
an hour. |

Q. As you were sitting there on October the 21lst of
‘08, in the evening hours, were you gquestioning Complainant
in any way?

A. No, sir, I wasn't;

Q. And as you sat there, was -- you could observe her

person; right?

A. That’s correct.

0. Was there light out there on the deck?

A, Yes, there was light;

Q. And from the time you first started, as the time
progreésed, did her demeanor of her appearance chénge

in any way?

A, Well, her appearance was different when I got
there.
Q. Qkay.

A. She wasn’t happy-go<lucky like she normally, she
nofﬁally is. |
Q. All right, ma‘’am. - And then as it progressed, did
it change more?

A. Yes. It changed more.
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Q. What happened?

A. We was just sitting there, and Ms. Freeman went
inté_the house and I just, I asked her, I said, Complainant
what’s wrong? I said, you don’t seem like yourself.
And she got real teary-eyed. And I said, well, what’s
wrong. And she said,:I have exaggerated about
everything. |

Q. All right.

A. And I just sat'the:e a minute and I said, what do
you mean? She said, I've lied about everything:

Q. Did she expound on that anymore?

A. Yeah. She -~ I said,'what happened? 1 mean, why?
She said, I wanted to go to Virginia to live for the
summer, and said, my mother wouldn’t let me go.. And my
friends in Virginia told me what I had to do for me to
get up there.

Q.‘ All right.

A. And I said, so you’re recanting your story? She
said,'yes.- Said, the only thing that Mr. Sanders --
well, at the time she called him Joey. All he’s ever
done was ‘just flip me on the behind. |
Q. Did she indicate to you whether that was on
purpose, accidental, or do you recall?

A. She said, probably he didn’t even think what he

was doing. Said, sometimes he’d walk by, you know, and
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maybe just swipe her on the shoulder.
Q. All right. Sc as I understand it, She said she --
first said she exaggerated and then she said she lied

\.
about everything?

A. Yes.

Q. Did you ever revisit that or go back to Complainant

about that?

“A. Not after that. After she told me that, I asked

her, I said, whgt, what are we gocing to do? I said,
you know you’ve got to make this right. She'said, I
don’t waﬁt talk to Helena. That’s'ﬁhe case worker.
\
MR. RICHARDSON: ' Your Honor, at this time I’m

going to object.. That’s -- she’s going ---

THE COURT: I sustain the objection.

- Q. We’re not going :any further with that.

A. Okay.
Q. I do want to digress for just a little bit, ok;y?,
Did she ever share with you in that conversation that
She was afraid herfmothef was -- that her mother --
ves. Did she ever share-with you in that conversation
that she was afraid her mother was going. to jail?

A.‘ ﬁo, éir. ::\ |

Q. Did she ever share with you that she was afraid of

going to jail? ' -

A. Yes, sir.
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1 Q. Okay. What was the nature of that conversation?

2 A. She said to me that the people that she talked to

3 in Virginia told her if she recanted her story, that

4 she’'d be in jail until she was eighteenvyears old.

» S Q. Thank you,‘ma;am;

6 MR. DEJONG: The witness is with you, Mr.

7 Robinson.

8 THE COURT: Any quéstions, Mr. Robinson?

9 MR. R‘OBINSON:.‘ I have no questions, Your
510 Honor. |

1 THE COURT: Mr. Richardson.

12 | "CROSS EXAMINATION

13 BY MR. RICHARDSON:

14 Q. Ms. Chapmah, as part of your job, do you do

15 reports?

16 A&. Yes, I do.

17 Q. And those are -- and are -- in effect, they’re

18 <called guardian ad litem]reports?

19 A, Yes, it’is.‘

20 Q. And are they written?

21 A, They are written. I do them on the computer.

22 Q. And you\do.thgt for the sake of the Courts; do you
23 not? -

. y

24 A, Yes. .
25

Q. You do that for the sake of all of the attorneys
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involyed in DSS cases; do you not?

a. That’s correct.

Q. And the purpose of that réport is to g;ye
information from you. Is that not right?

A. That’s correct.

Q.x And regarding this case, you’ve previously been in

Court about this case; have you not?

A. Yes, 1 have.

Q. And you did guardian ad litem reports when you

went to that Court that you handed to Ehat Judge and
thbse attorneys; did you not?

A. | That’s correct.

Q. - Bnd how many times did you do that after October?
A. Twice. | |

Q. Okay. And»nowhefe in either one of those reports
did you ever tell the sﬁéry that yod told this jury
today; did you?

A. No, sir. I didn’t.

Q. aAnd you were before a Fahily Court Judge?-

A. That’s correct.

Q. So, 1in essence, you handed - énd that report was
given to the Judge and put into evidence; was it not?
A. That’'s correct. )

Q. - So, in essence, you gave a report to a Family

Court Judge in a Court of the State of South Carolina
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that had misinformation in it?

A. Not misinformation, no.
Q. It failed to tell the entire story; did it not?
A. Well, I told the story to DSS and once we hand

that over to DSS, it’'s their/responsibility to correct

whatever needs to be corrected with it. And that’s why

I did it. I followed prbtocoll

Q. Well, did you -- this thing went into a Family

Court Room and a ruling was mage by a Judge; is thét

not right?

A. No. It was an agreement. We didn’t never have to
\

Q. I understang that. I understand that. But a.

Judge made a finding; did he not?

A, In the Mgrits Hearing.

Q. And there was an Order of the Court made; is that
not right?

A. Yes.

Q. And the basis of that Order, your guardian ad
litem report, was put in, was considered; was it not?
A. Yes, 1t was. |
Q. So you‘did ﬁbt tell the truth twice in a Court of
Law in the State of South Carolina; did you?

A, ‘ Because Complinant, .recanted.

Q. You can explain it. But you did not tell a Judge
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and the attorneys that information; did you?

A. I reported it to our guardian-ad-litem. I talked
to DSS about it, and they informed ---

Q. Ma’am, that is not my question. Mthuestion is,
did you tell the dege?

A. No, 1 didn't.

Q. Okay. Did you tell the attorney?

A. I Falked to -- yes, 1 talkedvto our attorney about
it. ’ \

Q. Did you talk to any of the other attorneys of the

parties?
A. No.
Q. And did you ever follow-up on that information

with the Freemans? Did you ever talk to the Freeméns
about 1it?

A. Yes, I did.

0. bkay. When did ?ou talk to them about it?”

A. I talked to Ms. Freeman the day after.

Q. Okay. And a guardian ad litem in a case, through

her attorney, can call witnesses; can they not?

A. Yes.

Q. And did you ever call the Freemans as é witness?
’ r

A. No.

Q. And, in fact, Comphinant told you. at some point in

time that she did not want to go to Virginia, did she
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not?
A. Not to live with her father.

Q. She said she wanted to stay with her step-parents;

dad she not?

A. Who was her step-parents?
Q. Excuse me. Her foster parents?

A. She said that -- this- is what she told me. She

said, if I cannot stay with my foster parents, I.do not
want to go withvmy father. I’d rather stay with the
-— if I can’t stay with my mother, I'd ;ather stay with
my foster parents. Yes, she wanted to stay with the

foster parents,.

Q. And you put that in a monthly report; didn’t you?
A. Yes. :

Q. Was there a Robin that worked in your office?

A. Robin Owens. - ' s

Q. Robin Owens. Do you recall telling her, do you

recall telling her‘that you believe something‘really
did happen?

A. No, I don’t.

Q. You don’t recall sending her an email to that
effect? |

a, It's been over a year ago. I don’t have my notes.
You know, I’ve had several cases since then. So, you

know, it’s not like this has just happened. It’s a

N

\s
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possibility because I did keep in touch wlth Robin.
Q. That’s right. It has been a long time.

A. Tt has.

0. And it’s been a long time since you”ve had that
conversation with Complainant’ hasn’t it?

A. Yes, it has.

Q. But you’‘re real confident about that, but.you
can’‘t remember telling Robin that you —77' \

A. Well, I'm sure ---

Q. Hold on. Let me ask you a question. You can’t

§ ' ,
remember telling. Robin that you believe something

happened?

A, No, I don’t.

Q. What’ s your email address?

A. JudgejudySl@netzero COm.
MR. RICHARDSON: Your Honor, may I approach
the witness? ' ‘ |
THE COURT: . You may, sir.
Q. Is that your email address?
A. {(No verbal reéponse.)
Q. Uid you hear my question? Is it your email
address?
A, Yes, it is. Yes,
Q. Does that refresh yopr membr&?

A. Yes, it does,
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Q. Did you tell Robin, I believe something really did
happen?

A. Yes, I did.

Q. Robin was your supervisor?

A. Yes, she was.

Q. And that was after you had this conversation with
Complainant’ -

A. That's correct.

Q; And you certainly weren’t there in the Freemans’
house after you left to witness the conversation

between the Freemans and Complainant at that time; were you?

A. No, sir. I wasn't.

Q. Are you familiar with your confidentiality
agreement?

A. Yes, I am.

Q. And in that course, do you know that the statutes

prohibit you from disseminating this type of

information?

A. I went by our guardiaﬁ ad litem office before I
came. |

Q. I don’t want to hear what somebody else told you.

I'm asking you, did you know that under our Statute you
are prohibited to disseminate this type of information.
It’s confidential. Did you know that?

A. No, I didn’t.
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Q. Did you think to check the law before you ---
A, Well, I thought for once we could ---

Q. Excuse me, ma‘am. Let me finish, okay? Did you
think to check the law about that before you came up
here? \

A. No, I did not.

Q And who’s the first person you told about this?
A, It would be —---

Q Mr. DeJong? -

A All ~-- yeah. Well, all y’all was in there.

Q. Well, you came up here. Did you have a
conversation with Mr. Dedong?

a. No. It was -- all of y’all was in there.

Q. Well, before that. Did you not have a
conversation with Mr. Dedong or Mr. Robinson?

A. Yes, I did.

Q. Okay. That’s who you teold you first; right?

A. Yes.

Q. You breeched your confidentiality agreement by
telling that:; didn’t you?

A. I guess I did.

Q. And you thought so much about what Complanant gaid
that you failed to put it in any report that was handed

to a Judge in the State of South Carolina? Yes or no?

Yes or no?
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A. Yes.
Q. Okay. That’s all the questions I have. Thank
you.

THE COURT: Any redirect.

MR. DEJONG: No, Your Honor.

THE COURT: Thank you, ma‘’am. You may step
down.

MR. DEJONG: And I ask that she be excused,
Your Honor.

THE COURT: Without objection. The witness -
may be excused. You may call your next witness.

MR. DEJONG; Thank you, Your Honor. The
Defense would call Ms. J;cquelyn Lankford to the stand,
please?

MISTER CLERK: Place your left hand on the
bible and raise your right hand. Do you solemnly swear
or affirm the testimony you’re about to give in this
case to be the truth, the whole truth and ﬁothing but
the truth, so hélp you Go&?

MS. LANKFORD: I do.

MISTER CLERK: If you would have a seat and
state your name for the record.

MS. LANKFORD: Jacquelyn Ariail Lankford.

- JACQUELYN ARIAIL LANKFORD,

BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
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1 : . DIRECT EXAMINATION

2 BY MR. DEJONG:

3 0. Spell your first name, please, ma’am.

N
b .

J-A-C-Q-U-E-L-Y-N.
5 0. And your middle name, please?
6 A. A-R-I-A-I-L.
7 0. And your laét name, please, ma’am?
& A. L~-A-N-K-F-0-R-D.
9 Q. Now, Ms. Lankford, where do you live?
10 A, Easley.
11 Q. Okay. Are you familiar with Joey Sanders?
12 A. Yes, I am.
13 0Q. Are yoh familiar wiﬁh his parents?
14 A. Yes, I am.
15 How are you familiar with them?

Q.
16 A. I‘ve known them for fifty years.
17 Q.

All right. Do you ever have occasicon to work or
12 volunteer in any organization they’re in?

i9 A. I'm a volunteer with the Miss South Carolina

20 Organization, yes.

21 Q. And how long have.you done that?

22 A, Forty-five years or more.

23 Q. Okay. And what kind of work do you do for the
24 pageant as a volunteer? |

25 A, I do the in-kind scholarship.



