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JOEL ROBINSON - CROSS BY MITCHELL
A. Right.
Q. Plead guilty on --
A. No, that's not even an option in that. I
already -- this is not something that I'm trying to prove

that I didn't do. I was trying to get the best option

out of this situation.

Q. Okay.

A. I didn't deny that I didn't do it or say that it
wasn't wrong or anything. I went off my counsel's
advice. |

Q. So tHeir advice was, pretty much, you did this

crime, you've admitted to it, you're candid with that,

.but that best case scenario YOu'd get convicted of

voluntary. Okay?

A. (Nods head.)

Q. But that didn't play into your decision of
rejecting the offer at that point, did it? Your reasons
for rejecting the offer were different than -- that
aidn't have anything to do with you rejecting the offer,
though, right?

A. It wasn't that I wasn't considering it. I was told
that my best option was the voluntary -- the triai,

voluntary. If I got convicted the minimum that I would

“have got anyway would have been 30 years for murder.

Q. And that was the offer so you took your chances at
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JOEL ROBINSON - REDIRECT BY SHURLING

1| trial, right?

2| A. (Shrugs shoulders.)

3 MR. MITCHELL: No further questions. Thank

4 you. |

5 MS. SHURLING;‘ Okay.

6 REDIRECT EXAMINATION

7 BY MS. SHURLING:

8| Q. When you turned down the offer to plead to murder

9 for 30 years, your expectation was that you were going to
10 go to trial and have a chance for -- and the jury decide

li whether it was murder or voluntary manslaughter, correct?

12 A. Yeg, ma'am.
13 Q. Now he asked you very skillfully whether you turned:
14 | down -- when you turned down the offer you knew that

15| there was a chance that you might not get a voluntary
16 | manslaughter chargep Okay? Did you mean that. you
17 turned -- when you turned it down, you knew there was a
18 | chance the jury might not find voluntary manslaughter?
19 | A. Yes, ma'am.
20| Q. Did you at.any time in any shape, form or fashion
21 | understand that the jury might not ever even have the
22 | choice to convict you of voluntary manslaughter versus
23 | murder if the judge didn't allow it? |
24 | A. No, ma'am. I did not know that it was going -- the

25 judge was going to have to rule whether voluntary
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JOEL ROBINSON - REDIRECT BY SHURLING
manslaughter would be even considered.
Q. Okay. So, when you turned down, and the judge. put

it far more articulately than me a little while ago, but
when you turned down the 30-year offer it was knowing
that if you went to trial the jury might find you guilty
of voluntary manslaughter as you hoped or they might find
you guilty of murder?

A. Yes, ma'am.

Q. And thinking that that chance was there and
weighing 30-year minimum for murder day for day versus 30
year 85 percent, all of that, you decided you wanted to
go for it and hopefully convince the jury this was a

voluntary manslaughter situation?

A. Yes, ma'am.

Q. Correct?

A. Yes, ma'am.

Q. If you had known that there was a chance that when

the jury was making a decision they might not even get to
consider voluntary manslaughter as an option, would that
have made a difference in whether you did or didn't
accept that plea bargain? -

A. Yes, ma'am. It would have.

Q. Would you have taken it if you had understood that
even éetting a voluntary manslaughter charge to the jury

as an option was up to the judge and might or might not
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JOEL ROBINSON - REDIRECT BY SHURLING
1| happen?
2| A. Yes, ma'am. I knew. I would have took the plea.
3|1 Q. And again, responding as to -- you knew all about
4 | voluntary manslaughter, right?
5| A. (Nods. head.)
6 Q. Okay. You and I have spent a tremendous amount of
7! time talking about voluntary manslaughter, haven't we?
8 A. Yes, ma'am.
9| Q. And we've talked about what the case law says
10 { constitutes sufficient legal provocation?
11 A. Yés, ma'am.
12 Q. We've talked about cooling-off periods?
13| A. (Nods head.)
14| Q.  We talked about what the cases say about whether or
15 { not fighting words alone can be sufficient?
16 A. Yes, ma'am.
17 Q. Haven't we?
18| A. Yes, ma'am.
19 | Q. ‘And basically when I told you fighting words alone
20‘ could not constitute sufficient legal provocation, that
21| played right back into the fact that you were acting on
22 | this man's threats, right?
23 | A. Yes, ma'aﬁ.
24 | Q. And it's your testimony.here today that if you had
25 | understood the law relating to voluntary manslaughter as
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JOEL ROBINSON - REDIRECT BY SHURLING

you now understand it, that even back when the offer was
made to you, you would have taken it?

A, Yes, ma'am.

Q. Okay. And now -- and then after you discovered
that it might not ever even get to the jury as a choice

that reinforces that?

A. Yes, ma'am.

Q. Correct?

A. Yes, ma'am.

Q. Okay. And when Mr. Leddy recalls, Xind of sad that

when he was getting ready to do closing arguments you
sald now that we're not going, youAknow, now that we're
not getting voluntary manslaughter charge to the jury I
.don't know why you even bother doing closihg arguments.
Do you remember saying that?

A. Yes, ma'am.

Q. Were you shocked at trial when there was this long
debate about whether or not the jury was even going to

hear about voluntary manslaughter?

A. Yes, ma'am, because I didn't know that we was going-
to have to. It was almost like a trial before, a hearing
before they even was charged with it. I didn't know that

the judge was going to have to decide whether or not the

jury would even hear that.

Q. _Okay. And, just to be clear before the trial --

1005



1006

126

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Vanessa Shipley had -- pardon me.

Long day. Jennifer Davis had told you before the
tfial had been started that she had attempted, was going
to see 1f she could get the offer back on the table?

A, Yes, ma'am. |

Q. And that .if she could the best it would be would be.
that murder for 307?

A. Yes, ma'am.

Q. And so you knew before the trial even started that
she had not been successful in getting that back on the
table, right?

A. Yes, ma'am.

0. So and your lawyer had told you that your beét hope
was to be found guilty of voluntary manslaughter?

A. Yes, ma'am.‘

Q.. And that hope had been taken away from you by Judge

Childs' ruling, right?

A. Yes, ma'am.

Q. At that point you didn't have anywhere to go, did
you?

A. No, ma'am.

MS. SHURLING: No further questions.
THE COURT: Anything further,
Mr. Mitchell?

MR. MITCHELL: No, Your Honor.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

127

THE COURT: Okay. And, Mr. Robinson, one
guick guestion to you. I undexrstand that you
heard about this plea offer from Mr. Leddy.

Do you have.any sense of the time? Liké,
was it a month before trial? Was it six months
before trial? Do you ha&e any recollection of
when that offer was on the table?

THE APPLICANT: No, ma'am.

THE COURT: Okay.

THE APPLICANT: And the only reason that I
remember Ms. Davis knowing that, she came right
before the trial, like; it might have even been
on a Sunday and the trial was supposed to start,
but I know she came right before the trial.

THE COURT: Okay.

THE APPLICANT: And told me that.

THE COURT: Okay. All right. Thank you.
You may step down.

MS. SHURLING: Your Honor, I would just-add
one thing to the record and this is not a
criticism.

But I did not ask when I was given the file
to review, I did not ask whether it had been
sanitized and I do not mean that quite as

negatively as it sounds. But some lawyers take
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the position that théy have the right to remove
any notes that they have taken, any personal work
product on the file and remove such métters from
the files before they allow me access to them.

That is genérally not the policy of the
public defender offices. I run into that more
frequently with private éounsel than I do with-
public defenders offices. So.I cannot represéﬂt
that to the Court that I asked that magic
guestion.

But I think if we're going to look through
the file, I would ask that if Mr. Leddy is goihg
to be reviewing‘ﬁaterial that I was not given
access to that I would also have the opportunity
to look at that material as well.

THE COURT: Okay.

MS. SHURLING: Thank you.

THE COURT: I think we have a clear record
from having recalled Mr. Robinson.

However, I would still like to have
Mr. Leddy -- I'd like to give Mr. Leddy the
opportunity to look through the file to see if
there are any written notes that help him refresh
his recollection.

I also would like some testimony from
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Ms. Goldberg, formerly Ms. Grafton. I understand
that Mr. Robinson's testimony is that he had
discussed this with Mr. Leddy but I do think that
Ms. Goldberg would be able to give us. some,
possibly some information as well considering she
was lead counsel for Mr. Robinson at least at
some point.

Again I pose the guestion to counsel. I am

happy to have another hearing on this matter or

we can do this via some sort of telephone
deposition. You tell me what you guys are
willing to do or what our options are.

MR. MITCHELL: I would prefer us to have
another hearing if that's okay.

THE COURT: That's fine with me.

MS. SBURLING: I personally prefer to have
another hearing, Your Honor; There;s no such
cheaper. ' y

THE COURT: And at that point we can call
Mr. Leddy and he'll have the file with you at
that time.

Let's go ahead and loock at our calendars so
we can --

MS. SHURLING: Your Honor, I can tell the

Court that my father is having major surgery
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sometime in the next 10 or 11 days. He's 85
years old and he'll be in the hospital for
approximately 10 aays. And I'm an only child, so
I Qould be very wary of trying to set anything up
in the next three weéks, I would say, for that
reason..

THE COURT: Okay.:

MS. SHURLING: Although we certainly could
and then I could just make ﬁhe Court aware if I
was unavailable fof that reason but

THE COURT: All right. We have -- I will
be in Richland County the.week of Oc#ober the 4th

and the week of October the 12th, and the week of

October 19th. October is a grand time for us to

schedule this from my perspective if that works
for y'all.

MS. SHURLING: Your Honor, -I. am involwved in
a big wedding as I believe you will be the
weekend before the 4th. So, it might be better
if we were going to be planning on early in the
week to go with the week of the 12th.

THE COURT: Okay. Mr. Mitchell, the week
of the 12th?

MR. MITCHELL: 1I've got oral arguments

scheduled that week. They haven't assigned
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dates. It's Monday, Tuesday or Wednesday, I

think.

THE COURT: Sure.

Mﬁ. MITCHELL: Maybe --

THE COURT: What about Monday the 19th?

MS. SHURLING: Sold.

MR. MITCHELL: I think it works.

THE COURT: Mr. Leddy?

MR. LEDDY: That's great.

THE COURT: Mr. Mitchell, you said
something?

MR. MITCHELL: ©No, that's fine. 1It's the
week after.

THE COURT: Well, let's go ahead and do
nine o'clock, October the 19th.

MS. SHURLING: Thank you, Your Honor.

THE COURT: Mr. Mitchell, Ms. Shurling,
make sure you can transport Ms. Robinson. I
don't know who takes care of the transport
orders. I just want to make sure he can be here.

MR. MITCHELL: He can do it without a
transport order. I'd have to get an order.

THE COURT: Mr. Mitchell?

MR. MITCHELL: That's no problem.

THE COURT: I guess that's what you're used
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to doing. I'm just trying to make sure I have
all my ducks in a row.

MS. SHURLING: And, Your Honor, what
would normally be an ex parte matter but I
certainly don't mind discussing it in front of
them.

I'm court appointed in this matter and at
this point I am very close to the $1,000 cap
unless I get a ruling from Your Honor allowing
me to exceed that cap for my billing for OID, I
mean, SCCiD.

At this point I wéuld ask that the éourt
entertain an order allowing me to bill up to
2,000 instead of 1,000. I think it will come in
much lower somewhere close toward the middle in
there but I haven't really sat down and gone
through all my.hours yet.

THE COURT: Are you already over the
$1000 limit now?

MS. SHURLING: I don't know for sure

THE COQURT: Okay. Well, go ahead. What
I'd like you to do is file a written motion with
your, the amount that you're requesting and I

will certainly entertain that motion.

MS. SHURLING: Thank you very much, Your
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Honor.
And I was, 1f I go ahead and do that, I
go ahead and get all my time entered and add it
up I may find that I'm only at $800 or something
at which point then I can reduce my request
significantly.

THE COURT: Okay.

MS. SHURLING: 8o that's a more practical
way to do it.
THE COURT: Okay. Well, thank you very
much. I know this‘was é long afternoon for
everybody but I appreciate it. And we will see-
vou all back October the 19th.
MR. MITCHELL: Thank you, Your Honor.
MS. SHURLING: Thank you.
THE COURT: Thank you.

END OF DAY:  5:11 p.m.

L
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TRANSCRIPT OF RECORD
(Whereupon, the proceeding wés commenced af 2:16 p.m.)

THE COURT: All right. We are here for a PCR in the
case of Joel Robinsoh v. the State. We had been here at
the end of August'and heard testimony in this éase. And I
held the matter open to be able to receive testimony from
the applicant's former attorneys, Kristy Goldberg and Micah
Leddy. ’And that is why we're back on the récord in this
cése. Is that a fair recitation of what we've done so far?

MR. MITCHELL: Yes, ma'am, that is.

THE COURT: All right. Ms. Shurling, you can call
your witness. *

MS. SHURLING: Well, Your Honor, I'm -- I'm somewhat
at a loss at this poin£ as to whether I would be the party .
calling K;isty Goldberg or whether the state ---

_ THE COURT: All right.

MS. SHURLING: --- would.

THE COﬁRT: Mr. Mitchell, do you plan to call Ms.
Goldberg? . Would you like her to be your witness? It
sounds like Ms. Shurling doesn't Want her to be hers.

MR. MITCHELL: That's fine. I'll call Ms. Goldberg.

VTHE COURT: Okay.

MS. SHURLING: Thank you.

(Whereupon, the witness came forward;)

KRISTY GOLDBERG, having been first duly sworn,
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DIRECT. EXAMINATION BY MR. MITCHELL - KRISTY GOLDBERG 5
testified as follows:
(Off the record briefly.)
DIRECT EXAMINATION

BY MR. MITCHELL:

Q Good afternoon, Ms. Goldberg.
A Good afternoon.
0 Thanks for being here with us today. Let's see. So

when did you represent Mr. Robinson?

A When I represented Mr. Robinscn -- looks like our file
was opened February 20th -- or February 19th of 2007. I
was appointed. So I first met with him*dn February 26th of
2067. And I represented him until I left the office.

And looks like my last note in the file is June 18th

of 2008. So it would've been somewhere around there. I'm
not exactly sure.. I -- I've got a transfer memo hefe, but

it doesn't have a date on it. But it would've been -- I
represented him for a little cover a year.

Q Okay. And this is when you were leaving the public
defender's office. Then you transferred the case to Mr.
Leddy and Ms. Davis; is that right?

A I -- I transferred the case to Micah Leddy. And I
think that's because I had been preparing for trial, and I
had asked him to be my second seat on this case. So I
think the case went to him, and then he asked Ms. Davis to

be his second seat.
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DIRECT EXAMINATION BY MR. MITCHELL - KRISTY GOLDBERG o
Q Okay. . Now, there was some testimony, as I recall,
earlier in this hearing that there was an offer made by the
solicitor's office. And it was a 30-year offer to murder?
Was that madé to you?
A In -- in my transfer memo, which is basically just a
short little paragraph that I wrote Mr. Leddy when I left

the office, letting him know the status of the case, . I

‘wrote that Vanessa Shipley, his solicitor,- had told me that

if he did plead to'murder, she would not ask for more than
30 years apd that Mr. Robinson wanted‘a plea offer of
voluntary, but that hadn't been extended.

Q -So you never had --_there was no offer made under

voluntary; itlwas just murder at that point?

A I had asked for a voluntary offer sevefél times, and
she, at this point was -- had said no.
Q Okay. So this 30-year offer, did you review that with

Mr. Robinson?
A I would assume I did. I believe -- I remember having
conversations with him where I was very aware of he wanted,

so -- and I knew that we weren't there yet. So he knew

'that what he wanted wasn't an option yet.

Q So was this -- was this open at the time you
transferred the case?
A That's what -- yeah. My transfer memo says (As read):

Vanessa has said that if he does plead, she won't ask for
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DIRECT EXAMINATION BY MR. MITCHELL - KﬁISTY GOLDBERG -7
more than 30. He would be willing to plead to voluntary,
especially if he could get less than 30, but that is not an
option right now.

Q Now, in your represéntation of Mr. Robinson, did you
review the elements of murder?

A Yes.

Q Did you review the elements and what would need to be
proven as to voluntary?

A Yes.

Q In your discussions with Mr. Robinson -- so it seemed

to be that he wanted an offer to voluntary; that's right?

A Yes.
Q Okay. And what was your advice to him on that?
A What I recall about Mr. Robinson is that he was one of

the clients that I had at the public defender's office that
I always remembered as sticking out as being extremely
intelligent and very easy to talk to, very easy to get him
to understand information. And I -- I did not typically
have a habit of printing out case law and mailing it to
inmates. But he's one of the few people that I actually
did do that, becausée I thought he would understand iﬁ. I
didn't think he would misread it; I didn't think he would
misinterpret it.

So I sent him case law on voluntary. And in doing so,

I wrote him a letter, where I said that I -- I did believe
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DIRECT EXAMINATION BY MR. MITCHELL - KRISTY GOLDBERG 8
-—- this is what I said (As read): Upon review of this
information, I do believe that in a jury trial, the lesser-
included offense of voluntary manslaughter, as well as a
defense of duress, would not be available as options.
Therefore, you would likely be found guilty of murder.

My plan was still to go forward and'try and let the
evidence present a voluntary option. But it -- just in my
preliminary review, that was my Warning to him, is that I
did not -- I would not count on it as an available option.
Q So you advised him that it was not likely that he was
going to be successful getting a voluntary manslaughter
charge?

A  Correct. I -- I told him all along that that's what
we were going to try for. But I told him, based on my
review of the law, I did not necessarily think that it was
going to bé an option.

Q Okay. So you had specific discussions with him about

this voluntary manslaughter charge if the case was to go to

trial?-

A Yes.

Q Okay. Do you believe he understood those ---
A Yes.

Q --- discussions?

And you mentioned he's an intelligent guy?

A Yes.
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CROSS-EXAMINATION BY MS. SHUﬁLING - KRISTY GOLDBERG
MR. MITCHELL: No further questions.
THE COURT: All right. Ms. Shurling?:
CROSS-EXAMINATION

BY MS. SHURLING:

Q May I see the letter that you're referencing?
MS. SHURLING: May I approach, Yoqr Honor?

A Yes, ma'am.

MS. SHURLING: A moment's indulgence.

And this was in your file?

Yes, ma'am.

Okay. 1It's not signed, I notice.

Yes, ma'am.

0 LN © H- 2 &

Are -- are -- do you have any way of being certain
that this letter was ever mailed?

A I actually remember that letter being mailed, because
attaéhed to it was this report from the clerk -- our.law
clerk, along with the case law. So I remember sending
that. Probably made the copy before and just signed the

original. But I do remember it.

Q Okay. And -- and if I can see it one more second.
I'm -—-

A  Yes.

Q --- sorry. And the language, of course, which you've

already shared with us, 1s that you ---

A I worded it kind of funny, but ---
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CROSS-EXAMINATION BY MS. SHURLING - KRISTY GOLDBERG 10
Q Well, I do believe that in a jury trial, the lesser-
included offense of voluntary manslaughter, as well as the
defense of duress, would not be avaiiable as options, and
therefore, you would likely be found guilty of murder.
A Correct.
Q Okay. That's a direct quote. Did you ever have a
discussion with him in which you told him that you did not
believe that voluntary manslaughter would even be submitted
to the jury as a possible verdict?
A Well, I -- I wrote -- this letter is from March of

2008. And I stayed with the public defender's office until

June or July of 2008. So I -- I believe I would've met
with him -- and let me see if there's a note about it.
Yes.

All right. I met with him on May l4th. And I don't
have an independent recollection of that date, but I'll
read my notes.

Q Okay. The ---

A It's not =---

Q. --- date ---

A --- long.

Q I'm sorry. The date of the letter was what?
A The date of the letter was March 4th.

Q March 4th. Okay. And that's 200872

‘A Yes.
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CROSS-EXAMINATION BY MS. SHURLING - KRISTY GOLDBERG 11

0 211 right. And then, you met with him on May ---

A © ——= 1l4th.

Q ~ Okay. ©Now, to rephrase my question: Do you have a
specific recollection of telling him what you meant by you
didn't believe it would be available as an option? And as
I read that language, it -- it really doesn't -- if you're
not a lawyer,.is not clear to me whether you would.mean
that the jury would not even be considering voluntéry

manslaughter or whether you mean ---

a He ---
Q —-- that they can find it.
A He had written to me.

Q Pardon?

A He had written to me in January. And ‘he was asking me
if voluntary was an option at trial. My response -=- my
letter was a response to his question.

o Okay. And my question is: Do you have any notes in
your file or any independent recollection of explaining
that what you meant by it not being an option ---

A Uh-huh.

Q --- was that the jury would never even hear about
voluntary manslaughter?

A I can't say if I ever phrased it that way.

Q Okay.

A I -- my impression at the time was that he understood
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CROSS-EXAMINATION BY MS. SHURLING - KRISTY GOLDBERG 12
exactiy what we were talking about. But I can't téll you
-- and on any independeént recollection of any'particular
words I used.

Q I understand. So you went .over the elements of
voluntary manslaughter‘with him?

A Yes.

Q And you went over .the elements of self—defense, if it

were to be a defense in. this case ---

A Right.

Q --- with him?

A Right.

Q And then you told him you just didn't think either one

of those were really going to even be an option at trial?
A Right.

Q And my quéstion is: Do you have anything more
specific that lets us know whether he was ever told that
the jury might not even ever hear about voluntary
manslaughtexr; that it might noﬁ be an option for the jury
to consider, as opposed to your opinion that you don't
think the jury is going to find voluntary manslaughter? Do
you understand the distinction I'm making? I'm not being
very‘articulate. I apologize.

A | I -- I do understand the distinction you're méking.
And I don't have anything in writing that says specific

whether it was worded that way.
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CROSS-EXAMINATION BY MS. SHURLING - KRISTY GOLDBERG 13
Q In other words, it -- it -- it -- as I -- I will
sometimes tell jurors, when -- I mean, clients, when they
say, "Well, how about a lesser-included?"”

And I've had occasion to explain to them: Well, it's
not that simple. First, you've got to -- the evidence is
heard, and then you've got to convince the judge that the
evidence warrants the jury even hearing about the lesser-
included and that then, if the jury hears about the lesser-
included, there's still the question of whether or not the

jury's going to go with that verdict option ---

A Right.

Q . -—-- that they may not go with that verdict option.
They méy still find you guilty of the greater.

I -- I guess what I'm saying is what do we have, to
the best of your recollection or in your notes, to show
that -- that Mr. Robinson understood that distinction:
whether you were saying ---

A Right.

Q --- that you didn't think the jury would go with that
option as a verdict or whether you meant you didn't think
that they'd ever even hear about it?

A If that was what I had meant, then I would have said
we would -- we would have to hope the jury believes the
voluntary. I would've specifically been talking to the

jury's perspective.
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CROSS-EXAMINATION BY MS. SHURLING - KRISTY GOLDBERG 14
Now, I have no possibility of having anything that
reflects what Mr. Robinson's perspective of what I was

saying was.

Q I'm ---

A I -~ I don't have that. -

Q Okay. So you donft have aﬁything in your file that --
that clearly tells him, you know, the jury might not -- the

jury might -not even be charged on voluntary manslaughter;
the jury might  not ever even hear about voluntary
mansiaughter?

A Let me look at this. This would be the only thing I

could possibly think of. I don't have anything.

0 Okay. And -- and we do, as lawyers here in the
courtroom, we -- we talk about the verdict options.we give
jurors, don't we?

A I'm sorry?

Q You know, weli, I mean, it -- it -- we look at the --
at the verdict sheet and we talk about what options the

jury's being given on the verdict sheet?

A Uh-huh.

0 And

MS. SHURLING: Moment's indulgence.
(Whereupon, Ms. Shurling and the applicant conferred.)
MS. SHURLING: Nothing further, Your Honor.

THE COURT: All right. Any redirect?.
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REDIRECT EXAMINATION BY MR. MITCHELL - KRISTY GOLDBERG 15
MR. MITCHELL: Very -- very briefly.
REDIRECT EXAMINATION
BY MR. MITCHELL:
0 So in that letter, you advised Mr. Robinson ﬁhat it's
not likely that he'll be entitled to a voluntary charge; is
that right? |
MS. SHURLING: Objection, Your Honor. That's not the
testimony.
MR. MITCHELL: Okay. Your Honor, we move to have the
letter admitted.
THE COURT: Yes.
THE WITNESS: And this is ---
MS. SHURLING: Without objection.
THE WITNESS: --- from the file. I don't know if you
want to make a copy and enter it to keep —--
-MR. MITCHELL: Yeah.
(Off the record briefly.)
{(Whereupon, Respondent's Exhibit No. 1 was marked and
entered into evidence.)
Q Okéy. And the letter speaks for itself. But, I mean,
yéur advicé to Mr. Robinson deals with the voluntary
manslaughter charge in that you didn't think it was likely
that it was going to bé a successful argument?
A My letter specifically said that I didn'£ think it was

going to be an option.
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REDIRECT EXAMINATION BY MR. MITCHELL - KRISTY GOLDBERG 16
0 And what did you mean by that, "as an option"? |
A What I meéant by that was that it wasn't even going to
be put up in front of the jury.

Q Okay.
A - Now, what he read that to mean, I can't say. But my
—-- the way I phrased it was it wasn't even going to be an
option.

MR. MITCHELL: And that's all the questions I have.

THE COURT: All right. Thank you. You may step down.

MS. SHURLING: Nothing further.

THE WITNESS: Thank you.

(Whereupon, the witness exited the witness stand.)

MS. SHURLING: Got any other witnesses?

MR. MITCHELL: I guess I'll call Micah. Yeah. Your
Honor, the state fecalls Mr. Micah Leddy.

(Whereupon, the witness came forward.)

MICHAH LEDDY, having been first'duly sworn,

testified as follows:

(Whereupon,.Ms. Shurling and Mr. Mitchell conferred.)

MS. SHURLING: Your Honor, I would object to him being
recalled. He's already been called by the state.

THE COURT: Yes. But as yéu will récall from my order
previously, I wanted him to be able to review the file and
we were_going,to receive additional testimony from Mr.

Leddy.
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DIRECT EXAMINATION BY MR. MITCHELL - MICAH LEDDY 17

MS. SHURLING: Yes, ma'am. I -- I would just like to
place on the record my objection to anything that would be
proffered at this point as being from the file. I have
contacted opposing counsel on more than one occasion and
asked if any -- if that renewed search of the file yielded
anything and asked to be made aware if theré was anything
else that -- any new ground to be plowed and was not
advised of there béing anything further that had been
located.

THE COURT: Okay.

MS. SHURLING: Just.---

THE COURT: Your objection ---

MS. SHURLING: . —--- note my objection.

THE COURT: --- is noted for the record. I would
still like to hear from Mr. Leddy now that he has reviewed
the file. As I recall, that was one of my concerns from
the previous hearing. Mr. Leddy was not able to answer
several questions because he had not reviewed the file. So
go ahead, Mr. Mitchell.

MS. SHURLING: Yes, ma'am. Thank you.

MR. MITCHELL: Thank you.

DIRECT EXAMINATION
BY MR. MITCHELL:
o) Good afternoon, Mr. .Leddy.

A Good afternoon.
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DIRECT EXAMINATION BY MR. MITCHELL - MICAH LEDDY 18

Q Thanks for being back here with us.

A~ All right. |

Q Okay. After you looked at the file, did you - were
you then able to determine any plea offers that were made
to Mr. Robinson by the solicitor's office?

A Only thing is from what Ms. Grafton-Goldberg ﬁas
testified to: her lettefAto Joel about Vanessa not asking
for more than 30 on a plea. I still don't have an
independent.recollection of that. I did find a note in my
file from July cf '08, where Joel told me he would. take a
plea, but not for more than 20 years.

And then, there was a letter from Joel to another
attorney in our office, Nicole Singletary, what we would
refer to as "jail maii,".which is just a form that is
available in the jail for people to write to varioﬁs public
defenders. And they can mark off a box as to which public
defender they want it to go to. You typically send it to
your public defender.

But he had asked Ms. Singletary to get involved in his
case so that he could get a decent plea. I think that's
how he called it, sométhihg decent. And that was in
January of the year when -- January of '09. And we had a
trial in March.

So I don't have any. independent recollection. But it

seems to me that the plea that he wanted was nothing more
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DIRECT EXAMINATION BY MR. MITCHELL - MICAH LEDDY 19
than 20. And I knoQ that we never got a voluntary offer.

So thaﬁ's ﬁrobabiy why I don't really remember talking
about pleas with him, because he wanted 20 and we were at a
30-to-1life charge. So it was my understanding, when I got
the file, that it was probably going to be a trial. And I
think that's what's indicated in the transfer memo.
Q So it's just -- there was no voluntary plea ever made,
so there's no chanée of getting down to what would be
acceptable to Mr. Robinson?
A Right.
Q Okay.

MR. MITCHELL: Oné-second, Your Honor.

THE COURT: Okay.
Q There was no issue with the offer being conveyed to
Mr. Robinscn, right? I mean, he knew that that offer was
out there, as far as you can recall?
A Best of my knowledge. It was made before I was even
lead counsel.

Q And there was testimony that made some attempts to try

to revive that offer at some point? Do you recall when

that happened?
A No.
Q Okay.
MR. MITCHELL: No further questions.

THE COURT: Okay. Ms. Shurling?
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' CROSS-EXAMINATION |

BY MS. SHURLING:

Q Was there anything in the file,'as you reviewed it

again, that indicated you or one of your predecessors had

asked the state to consider a plea to voluntary

manslaughter?
A No.
Q But it -- there were no e-mails or letters or notes

from telephone calls documenting any effort by any of y'all

to get an-offer to voluntary manslaughter?

A I didn't see any notes to that. No.

Q Okay. )

A Or e-mails. No.

Q Anything in writing about a voluntary manslaughter

plea?

A Not —---

Q Anything with the solicitor's office, that is?

A Not that I saw. No.

Q Okay. And as you proceeded to trial, fair still to
-say that your -- your goal wés to try to get a voluntary

manslaughter verdict?

A Yes.

Q And you had discussed that as your strategy with your
client?

A Yes.
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REDIRECT EXAMINATION BY MR. MITCHELL - MICHAH LEDDY 21

MS. SHURLING: Nothing further.

THE COURT: Any redirect?

MR. MITCHELL: One second, Your Honor.

THE COURT: Yeah. You can take a minute. Looks like
you're looking through some stuff.

MR. MITCHELL: Yeah.

(Off the record briefly.)

MR. MITCHELL: One second, Your Honor.

(Whereupon, Mr. Mitchell and Ms. Shurling conférred.)

MS. SHURLING: A moment's indulgence, Your Honor. .
I've never read this e-mail before. Or if I have, it's
been quite a while.

(Whereupon, Mr. Mitchell and Ms. Shurling conferred.)

REDIRECT EXAMINATION

BY MR. MITCHELL:
Q Mr. Leddy, you =-- you testified you didn't believe
there was anything in the file that -- where any defense

lawyers asked whether there could be a voluntary plea --

where -- or that requested a plea for voluntary?
A Well, the -- I just I think that the question was
anything additional. And I thought -- took that to mean

anything more than what Ms. Grafton-Goldberg had testified
to about the asking Vanessa Shipley, the solicitor,
repeatedly. And I think she remembers asking repeatedly.

And ---
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REDIRECT EXAMINATION BY MR. MITCHELL - MICHAH LEDDY 22

Q Repeatedly for ---

A --- é voluntary ---

Q --- a Qoluntary offer?

A Yeah.

Q Okay.

A And I remember asking Ms. Shipley for plea offers on

lots of occasions. But I just don't specifically remember
it on this case. jSo I don't want to testify that I
remember it when I can't say for sure that I do. It's been
so long.

But there may be something in that file. If YOU have
something, then I won't be terribly surprised. But I'm
sure that we did have those conversations. I just don't --
didn't remember anything in addition to that fransfer memo
or the letter in the file.

Q So -- I mean, it was your understanding, when you took
the case, that.there was multiple ~-- that Ms. Goldberg
requested a plea offer that would be acceptable to Mr.
Robinson, which would be something under 30, before you got
on the case? Was that --—- |

A Yes.‘

Q So you knew there had been discussions about a plea to

voluntary before you were on, right?

A Yes.

Q Okay. And you likely made those same requests when it
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RECROSS-EXAMINATION BY MS. SHURLING - MICAH LEDDY 23

was your case?
A Yes.
0 So you would've asked Ms. Shipley -- or at least had
discussions of some type of plea to voluntary?
A Yes.
Q Okay.

MR. MITCHELL: No further questions.

MS. SHURLING: Very briefly.

RECROSS-EXAMINATION

BY MS. SHURLING:
Q But I believe you've already testified that you have
no specific recollections about asking for a voluntary

manslaughter deal ---

A Right.

Q -—- yourself?

A That's right.

Q And vyou have.nothing in your file to indicate that you

did so either?

A | Right.

Q Okay. And again, just so we're real clear: You had
discussed the fact with your client that the state was not

offering voluntary manslaughter?

A Yes.
Q' Is that correct?
A  Yes.
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RECROSS-EXAMINATION BY MS. SHURLING - MICAH LEDDY 24
Q . Okay. VBut the fact that the state wasn't offering
voluntary manslaughter as a plea bargain didn't, in your
mind, mean that it wouldn't bé available as a potential

outcome at a jury trial, right?

A Yes.
o) And you had, in fact, discussed with your client that
your trial strategy going forward to trial -- to trial was

going to be to get a verdict of voluntary manslaughter, as
opposed to murder?

A Yes.

Q And I believe we resolved last time that you have no
independent recollection of ever discussing with him the
fact that the judge would have to agree to give voluntary

manslaughter in order to for that to even be a verdict

option?
A . Yeah. 1I've thought about this since our last time in
court. And I just -- I just don't remember having that

conversation. I think it would be extremely unlikély that
-- that we wouldn't have had a -- a‘conﬁersation about
that. - I mean —----

Q' Okay.

A --- just ---

Q Thank you.

A But I would say that it was not -- the implication of

the judge refusing to give the jury instruction for
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RECROSS-EXAMINATION BY MS. SHURLING - MICAH LEDDY 25
voluntary and what that meant to our case was not lost on
Mr. Robinson when it happened. It wasn't surprising. And. .
how important it was,bwas not -- it was something that he
understood. So I think we must have talked about it.

0 Oh. It -- it -- well, you had talked about your trial
strategy being to get a voluntary manslaughter judgment, as
opposed to murder, correct?

A Yeah. That ---

Q And you --—-—

A -—- was the ---

0 -——- have no ---

A --- goal.

Q --~ independent recollection of ever telling him that

all of that assumes first that we convince the judge that a
vbluntary charge is warranted and get the judge to charge a
jury on voluntary manslaughter, correct?

A Yeah. I don't reﬁember having a ~- that conversation.
o] And since -- your strategy at trial was not to get him
found not guilty; your goal wasn't an acquittal, right?

A Well, I wouldn't say that that wasn't a goal. But I

thought our best chance was to get a voluntary.

Q Isn't that ---
A We explored ---
0 -—- what ---

A —--- the ideas of self-defense or imperfect self-
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RECROSS-EXAMINATION BY MS. SHURLING - MICAH LEDDY 26
defense, which is hot recognized here. | '
Q " Exactly. And in that -- those potentials were-weighed
against what you saw-as the more appropriate trial
strategy, which was to try to get a judgment for the

lesser~-included of voluntary manslaughter?

A Right.
Q And he knew in advance of his jury trial that that's
what y'all were going for -- quote/unquote, going for?

That was your goal, right?
A Yeah.
Q So it would be fair to see that -- say that it would
come as quite a shock if he all of a sudden knew that
wasn‘t e&en going to be on the table for the jury, right?
A Weli/ if that were ﬁhe case, yes.
0 Okay. Thank 'you.
THE COURT: All right. You may step down.
(Whereupon,_phe witness exited the witness stand.)
(Off the record briefly.)

THE COURT: All right. I know it's been some time
since we first heard this case. So, Ms. Shurliing, if you'd
like to'do some summation of your arguments that you're
making to the Court for why PCR should be-granted?

MS. SHURLING: Your -- Your Honor, actually, I have a
favor to ask. 1In the interim since we last met, a‘fumor

was discovered on my dad's pancreas. My 85-year-old
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27
father's been in cardiac ICU for 2 1/2 weeks and just got
released from the hospital. And, of course, there Was the
great flood. I've got 3 feet of water in -- had in my
house, in my basement.

As a result of that, I have not been able to go back
over my hotes as carefully as I wouldziike to have in order
to summarize all of my arguments in this case and would ask
if Your Honof would consider receiving proposed orders in
lieu of oral argument at this time ---

THE COURT: Okay.

MS. SHURLING: --- so that I would have adequate time
to go back and look -back over my notes.

THE COURT: Any objection from the state?

MR. MITCHELL: I have no objection to proposed orders.

THE COURT: All right. Well, that's what we'll do.
I'11 ask for proposed orders from both-parties. Is 30 days
enough time for those proposed orders?

MR. MITCHELL:  May -- maybe a few more;

THE COURT: I know we've got ---

MR. MITCHELL; Yeah.

THE COURT: --- a lot going on. Today's October the
19th. What is the date =-- what's the first Monday in
November? November 2nd? Can we get orders in by November
Zﬁd?

MR. MITCHELL: I think that's doable.
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THE COURT: .Ms. Shurling?

MS. SHURLING: Is -- that's ---

MR. MITCHELL: Well, that's ---

MS. SHURLING: --- less than ---

. MR. MITCHELL: Yeah. ‘That'd be ---

MS.~SHURLING:. --- 30 days. You mean ---

MR. MITCHELL: You mean December?

MS. SHURLING: --- did -- did you ---

THE COURT: Oh. I mean ---

MS. SHURLING: --- say December 2nd?

THE COﬁRT: I'm sorry.

(Whereupoh,.the Court conferred with the law clerk.)

THE COURT: How .about by December 7th?

MS. SHURLING: That's wonderful, Ybur Honor. ‘Thank
you very much.

THE COURT: Okay. All right. ©Now, I need to étay
fresh on this.case too. 1I've got-good notes, but let's try
not to ask for a cohtinuance'beyond December the 7th.

MS. SHURLING: I'ﬁ good with that ---

THE COURT: All right.

MS. SHURLING: --- Your Honor. I'll do my best.

. THE COURT: Wonderful. I'll expect proposed orders
then.. Thank you.
(Whereupon, the proceeding was concluded at 2:52 p.m.)

--- END OF TRANSCRIPT OF RECORD ---
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CERTIFICATE

I, THE UNDERSIGNED MARYANN S. NEVERS, CERTIFIED
VERBATIM REPORTER - MASTER, CERTIFICATE OF MERIT,
OFFICIAL COURT REPCRTER FOR THE EIGHTH JUDICIAL
CIRCUIT OF THE STATE OF SOUTH CAROLINA, DO HEREBY
CERTIFY THAT THE FOREGOING IS A TRUE, ACCURATE, AND
COMPLEfE,TRANSCRIPT OF RECORD IN THE HEARING 6F~THE

‘CAPTIONED CAUSE, RELATIVE TO APPEAL, IN THE CIRCUIT
COURT FOR SUMTER COUNTY, SOUTH CAROLINA, ON THE 19TH
DAY OF OCTOBER, 2015.

I DO FURTHER CERTIFY THAT I AM NEITHER OF KIN,

COUNSEL, NOR INTEREST IN ANY PARTY HERETO.

P

MARYANN S. NEVERS, CVR-M-CM

COLUMBIA, SOUTH CAROLINA

AUGUST 17, 2016
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RICHLAND COUNTY PUBLIC DEFENDER

1701 MAIN STREET RICHLAND COUNTY JUDICIAL CENTER PHONE (803) 765-2592
POST OFFICE BOX 192 : ' FAX (803) 929-6156
COLUMBIA, SC 29201 TDD # (803) 748-4999

March 4, 2008

Mr. Joel Antawan Robinson
Inmate Number: 48860 Juliet Dorm
201 John Mark Dial Drive
Columbia, SC 29209-

Mr. Robinson;

] have received your letter addressing your Iegal concemns. Upon review, | asked a legal clerk in our
office review your file and do the legal research relevant to what you included in your letter. I am attaching
her written memo and the relevant case law. Ultimately upon review of this information I dobelieve thatina
jury trial the lesser included offense of voluntary manslaughter as well as the defense of duress would not be

available as options, and therefore, you would likely be found Guilty of murder.

Please review these materials and we will speak in detail about them next time I return to the jail.

Sincerely,

Kristy M. Grafton
" Assistant Public Defender

Bt copy

' RESPONDENT'S
' EXHBIT 7/




STATE OF SOUTH CAROLINA - INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND : FIFTH JUDICIAL CIRCUIT
Joel Robinson, #251879, “ 2013-CP-40-07560

Applicarit,
ORDER OF DISMISSAL

v.
State of South Carolizia,

Respondent.

This matter comes: before the Court pursuant to an application for post-conviction relief
(PCR) filed December 16, 2013. Respondent made its Return on April 7, 2014, requesting an
evidentiary hearing: be convened. Kristy G. Goldberg, Esquire was initially appointed by the
Richland County Clerk of Court to represent Applicant. Counsel Goldberg, was relieved bécause
she represented Applicant when she was with the Richland County Public Defender’s Office.
Tara D. Shurling, Esquire, was then appointed by the Richland County Clerk of Court on
February 21, 2014. An evidentiary hearing was held onsAugust25; 2015; at the Richland County
Courthouse. Applicant was present and represented by Counsel Shurling. J. Claytor; Mitchell,
Esquire, of the South arolina Attorney General’s Office represented Respondent.

At the PCR hearing, Applicant testified on his own behalf. Also testifying were
Appiicant’s counsel, Micah T. Leddy, Esquire, and Jennifer C. Davis, Esquire. The record was
held open to allow Counsel Leddy to further preparé and review his case file and to receive
testimony from Counsel Goldberg. The hearing was feconvened on O¢tober 1520155 This-Court
had before it the Richland County Cletk of Court records, Applicant’s South Carolina
Department of Corrections records, the appellate records, the PCR application, the Return, and

the transeript.

{
Page 1 of9\/.7[‘% '
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L PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment ‘of the Richland County Clerk of Court. .Applicant 'was indicted during
the June 2007 term of the Richland County Grand Jury for Murder (2007-GS-40-2040), Use of a
Firearm During the Commission of a Violent. Crime (2007-GS-40-2038), and Assault and
Battery with Intent to Kill (2007-GS-40-2039). He was also indicted at the February 2009 term
of the Richland County Grand Jury for Possession of Crack Cocaine — Second Offense (2009-
(GS-40-1345) and Possession of Cocaine — Second Offense (2009-GS-40-1346). On March 3-5,
2009, Applicant procéeded to a jury trial before the Honorable J. Michelle Childs, where he was
convicted as indicted. Applicant was represented by Counsel Leddy and Counsel Davis at trial.
Judge Childs sentenced Applicant to life imprisonment for Murder, twenty (20) years’ for
Assault and Battery with Intent to Kill, five (5) years’ for Use of a Firearm during the
Commission of a Violent Crime, and time served for Possession of Cocaine — Second Offense
and possession of Crack Cocaine — Second Offense. The sentences were to be served
concurrently.

Applicant filed a notice .of appeal and an appeal was perfected on his behalf. Following
briefing, the South Carolina Court of Appeals affirmed Applicant’s convictions and sentences by
unpublished order filed March 21, 2012. A subsequent Petition for Rehearing was denied.
Applicant then petitioned the South Carolina Supreme Céurt for certiorari, which was denied by
the Court on August 8, 2013. The Remittitur was issued on August 15, 2013.

In this action, Applicant alleges that he is being held in custody unlawfully for the
following reasons:

1.  Ineffective assistance of trial counsel in
a. Failing to move to suppress Applicant’s statement;

Page 2 of9agyi6/




b. Failing to argue Applicant was subjected to an unlawful search and
seizure; and

¢. Failing to advise Applicant that the decision of whether to instruct
the jury on voluntary manslaughter is discretionary with the trial
judge. '

IL APPLICABLE LAW

In a post-conviction relief action, Applicant bears the burden of proving the allegations in

the application. Butler v, State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application

alleges ineffective assistance of counsel as a ground for relief, Applicant must prove that
"counsel'’s conduct so undermined the proper functioning of the adversarial process that the trial
cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668,

104 S. Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Strickland, 466 U.S. 668. Applicant must overcome this presumption in

order to receive relief. Cherry v. Stafe, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. Id. at 117, 386 S.E.2d at 625. First, Applicant must prove counsel’s performance was
" deficient. Id. Under this prong, courts measure an attorney’s performance by its "reasonableness
under prevailing professional norms." Id. (citing Strickland, 466 U.S. at 688). Second, any
deficient perfom@m must have prejudiced Applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have

been different.” Id. at 117-18, 386 S.E.2d at 625.

Page 3 of 9%
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III. FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the testimony presented at the evidentiary heaﬁng, observed the
witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly. Further, this Court has reviewed the Clerk of Cogrt records regarding the subject

convictions, the trial transcript, appellate records, records from the South Carolina Department of

- Corrections, the application for post-conviction relief, and the legal arguments made by the

attorneys. Pursuant to S.C. Code Ann. § 17-27-80 (2003), this Court makes the following
findings of fact based upon all of the probative evidence presented.
| Asa mattér of general impression, this Court finds Applicant’s testimdny and assertions
to be not credible. These credibility findings have been applied to the Court’s findings and
conclusions set forth b¢lo_w; T
| Ineffective Assistance of Trial Counsel

Failing to move to suppress Applicant’s statement

© First, Applicant- alleges Counsel were ineffective in failing to move to suppress
Applicant’s statement to law enforcement. Applicant argues Counsel should have argued that he
was intoxicated and therefore did not give his statement voluntarily.

A Jackson v. Denno hearing was held pre-trial. Applicant stated to a transport officer that
the victim had disrespected him several times. (Trial Tr. p. 106, lines 12-17). Applicant also
confessed and stated that he killed the victim and that the victim was dead. (Trial Tr. p. 110, lines
16-22; p. 111, line 15; p. 112, lipe 2). iater, Applicant gave a written statement to investigators
after being Mirandized and after signing a waiver of rights consent form. In nearly an hour-and-
a-half long int;arview, Applicant detailed the events leading up to the murder and gave a full

confession, Investigator Kevin Reese, who took Applicant’s statement, testified that Applicant
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did not appear intoxicated and that his statement made “absolute sense.” (Trial Tr. p. 127, lines

1-12). The State argued that the initial statements Applicant made were completely unsolicited

by the officers and should be admitted. (Trial Tr. p. 136, lines 3-12). Counsel Leddy argued that
the initial statement was not given voluntarily and cited the fact that Applicant had not yet been
Mirandized. (Trial Tr. p. 138, lines 7-14).

At the PCR hearing, Applicant testified he was under the influence of drugs such as

ecstasy, cocaine, crack cocaine, and alcohol when he was taken into custody. He described the

effect those drugs had on him, specifically that they made him paranoid. He testified he
discussed his intoxication with Counsel Goldberg. He further testified that a drug test was never
administered to help show his level of intoxication at the time he gave a statement. Counsel
Leddy téstified that Applicant did not tell him he was using a number of drugs or that he was
intoxicated when he gave his statement to law enforcernent. Judge Childs found the statement
was given voluntarily and indicated that it would be admitted when offered. (Trial Tr. p. 144,
lines 9-14). ‘

This Court finds this allegation is without merit. “The factAthat one is intoxicated at the
time a confession is made does not necessarily render him incapable of comprehending the

{ .
meaning and effect of his words.” State v. Saxon, 261 S.C. 523, 529, 201 S.E.2d 113, 117

(1973). “Therefore, proof that an accused was intoxicated at the time he made a confession does
not render the statement inadmissible as a matter of law, unless the accused’s intoxication was
such that he did not realize what he was saying.” Id. Based on this case law, it was reasonable for
trial counsel not to object on the basis of intoxication and not to call Applicant as a witness

during the Denno hearing. The testimony at the Dénno hearing shows that Applicant had full use

of his facilities and that he was thinking clearly and logically when he gave his statements. (Trial

~ Page5of 9&%
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Tr. p. 127, lines 1-12). This Court finds that a motion to suppress Applicant’s statement on the

grounds that he was intoxicated would have been futile. Applicant’s statement was properly

admitted. See State v. Collins, 266 S.C. 566, 673, 225 S.E.2d 189, 193 (1976) (the evidence
regarding the defendant’s intoxicated condition at the time he made a statement to police
“presented a factual situation which the judge determined unfavorably to the defendant. We
cannot say he erred.”). There is also overwhelming evidence of Applicant’s guilt'so he cannot

prove prejudice. This Court denies and dismisses this allegation. -

Failing to argue Applicant was subjected to an unlawful search and seizure

Next, Applicant alleges Counsel were ineffective in failing to challenge the initial stop
made by officers. Specifically, Applicant argues there was no probable cause for the officers to
stop him.

During pre-trial motions,. Counsel Leddy argued that the search and subsequent seizure
was in violation of the 4" Amendment. He argued that any evidence recovered pursuant to an
unlawful stop would have been fruit of the poisonous tree. Counsel Leddy:cxbounded upon this
argument: “the stop was initially made because he was suspected. It was a suspicion stop, not a
probable cause stop. It was a suspicion stop, that he matched the description of somebody
wanted in a shooting, and then iﬁvestigator Dow came.” (Trial Tr. p. 210, lines 19-23). The State
took the contrary position and noted that the officers conducted a proper Terry frisk and then a
proper search incident to arrest (Trial Tr. p. 212, lines 7-12). Judge Childs ruled that the motion
to suppress was denied. (Trial Tr. p. 212, line 13). Counsel Davis testified that Applicant
matched the description of the murder suspect in that he was bald, light-skinned, and wore a tan

jacket. She testified that it was the defense's strategy to challenge the suggestive show-up

Page 6 of 9W
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This Court finds Applicant failed to meet his burden in proving Counsel were ineffective
in failing to challenge the search and subsequent seizure of Applicant and the recovery of the
murder weapon. For onme thing, Counsel Leddy did challenge the officer’s initial stop of
Applicant while walking down North Main Street. This issue was ruled upon by Judge Childs.
Thus, this allegation is a direct appeal issue that is procedurally barred by.S.C..Code Ann.y§ 17-

27-20(b) (2003). Post-conviction relief is not a substitute for an appeal. Simmons v. State, 264

S.C. 417, 423, 215 S.E.2d 883, 885 (1974). A post-conviction relief application cannot assert any -

issues that coﬁld have been raised at trial or on appeal. Drayton v. Evatt, 312 S.C. 4, 8, 430

S.E.2d 517, 520 (1993). Applicant could have raised this issue on appeal. Regardless, this Court
finds the stop to have been proper and not in violation of the 4™ Amendment. Furthermore,
Applicant has failed to prove any resulting prejudice because of the overwhelming evidence of

his guilt.

manslaughter is discretionary with the trial judge

Failing to advise Applicant that the decision of whether to instruct the jury on voluntary

Applicant alleges Counsel were ineffective in failing to advise him that a voluntary
manslaughter jury insﬂuction was discretionafy. Applicant alleges that if he had known that thcrc‘
‘was a chance he would not receive the voluntary manslaughter instruction, then he wduld have
accepted the Stafe’s plea offer of thirt:y (30) years® to ﬁurd¢r.

This Court finds this allégation is Without merit because Applicant was properly advised
by Coﬁnsel on the issue. This Court finds Counsel Goldberg’s testimony credible and persuasive.
Counsel Goldberg thoroughly explaiﬁed fo Applicant that there was no guarantee that he would
be entitled to a voluntary manslaughter charge. See State’s Exhibit 1. Counsel Goldberg went so
far as to send Appliéént a memorandum detailing her ana]ysis and attached relevant case law for

him to analyze. This Court also notes Counsel Goldberg’s unsuccessful efforts in attempting to

Page 7 of 9‘#7‘%
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solicit an offer of voluntary manslaughter. This Court also finds Counsel Davis’s testimony
credible in that a tﬁirty (30) year offer to murder was made and rejected by Applicant. Counsel
Davis and Couqsel Leddy also advised Applicant regarding voluntary manslaughter and
reviewed the relevant penalties with him.

This Court finds Applicant rejected the plea offer after it was fully and properly conveyed

to him.. This Court finds Applicant was -not credible when he testified that he would have

accepted the plea offer of thirty (30) years’ if he had known there was a possibility that he would
not be entitled to a voluntary manslaughter charge. Notably, Applicant testified that he rejected
the plea offer of thirty (30) years® because he did not want to serve that much time on a day-for-
day sentence.

Finally, this Court notes that there- exists overwhelming -evidence of Applicant’s guilt
which bars a finding of prejudice on any alleged deficiency. See Franklin v. Catoe, 346 S.C. 563,
570 n. 3, 552 S.E2d 718, 722 n. 3 (2001), cert. denied, 535 U.S. 1114, 122 S.Ct. 2332, 153

L.Ed.2d 162 (2002) (finding overwhelihing evidence of guilt negated any claim that counsel's

deficient performance could have reasonably affected the result of the defendant's trial); Geter v.
State, 305 S.C.‘ 365, 367, 409 S.E.2d 344, 346 (1991) (c;oncluding reasonable probability of a
different resﬁlt does Inot eiist when tht%re_ is overwhelming evidence of gﬁilt). The State presen'ted :
several eyewitnesses to the murder who ideﬁtified Applicant as the shooter. Applicant also gave
a detailed confession and account of how he believed his life was in danger and that if hé did not
take action, then he woﬁld be killed himself. This Court denies relief.
All Other Allegations
As to any and all allegations that were raised in this matter and not specifically addressed

in this order, the Court finds Applicant failed to present any evidence regarding such allegations.
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Accordingly, the Court finds Applicant has abandoned any such allegations.
o IV. CONCLUSION
Based on the foregoing, the Court finds Applicant has not established any constitutional
violations or deprivations that would require this Court to grant his application. Applicant failed

to demonstrate counsels’ performance was unreasonable under prevailing professional norms.

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625; Stalk v. State, 383 S.C. 559, 563, 681 S.'E.2d 592,
594 (2009). Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.

Applicant must file and serve a notice (;f appeal within thirty (30) days from PCR

counsel’s receipt of written notice of entry of judgment to secure the appropriate appellate

review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 SC 453,.409 S.E.2d 395
.(1991), Applicant has a right to appellate counsel’s assistance in seeking review of the denial of
post-conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate
review, PCR counsgl must~ serve and file 2 notice of appeal on Appliéant’s behalf. Applicant is
directed to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

| IT IS THEREFORE ORDERED THAT:

1. The application for Post-Conviction Relief is denmied and dismissed
with prejudice; and

2. Applicant shall remain in the custody of the South Carolina
Department of Corrections to complete service of his sentence.

AND IT IS SO ORDERED this 25 day of January, 2016.

e A4
T A A. (JEE
(ngz;ilgﬁdge
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STATE OF SOUTH CAROLINA ) “
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) ,
) 2013-CP-40-07560
JOEL ROBINSON, #251879, ) -
: )
Applicant, ) -
) RULE 59(e) SCRCP, MOTION TO
) ALTER OR AMEND
v ) : .
' )
STATE OF SOUTH CAROLINA, )
Respondent. )
)

NOW COMES the Applicant in the above-captxoned case, actmg by ,and through

ﬁ”{

undersigned counsel, respectfully moving this Court pursuant to Rule 59(e), SCRCP to. ﬁiter or

Jid

M»-»i a‘:«::z - it .
amend. its Order' of Dismissal, filed January 25, 2016. 'The Application for Post-Com?‘ cligR =2
%f ) m,.“.

s.
vy WSS
3

Relief in this matter was filed on December 16, 2013. An ev:dentlary hearing. wa nvémed of &=

August 25, 2015, in ‘which the State was represented by Assistant Attomey Generai,;l . Chayton =<
Mitchell and the Applicant was represented by Tara Dawn Shurling, .Esqiiife, The evidentiary
hearing was. recessed at the conclusion of that proceeding and was reconvened on October 15,
2015 for further testimony. In support of this motion, the Applicant would show unto this
Honorable Court the following with regard to-issues, or aspects. of allegations raised, which were
either not addressed in fhe Order of 'Dis:missa]’, or, were. iné.dequately addressed.

‘The issues a‘sse’r‘ted in the Pro Se Apélicafjon fof Post -Conviction Relief were more
narrowly defined by his PCR Counsel at the outset of the August 25, 2015 evidentiary hearing.
Those claims, as articulated for the 'Cou’rt, were: -

).  Defense Counsel was ineffective for failing: to- adequately argue ‘a Motion to Suppress
Applicant's statements, and other evidence; on the following grounds:



2).  Applicant alleged that Defense Counsel was ineffective for failing to exercise due diligence
in the plea bargaining process. Specifically, Applic

claim:

’

(" | &

A) The State failed to establish that Officer Dutton was an
unavailable witness at trial prior to the introduction of statements
attributed to Dutton thereby violating Applicant's right to confront
all the witnesses against him in violation of the Confrontation
Clause of the United States Constitution. -

B) Defense Counsel was ineffective for failing to investigate and
argue the fact that Applicant was under the influence of drugs at
the time of his statements to law enforcement to a degree that he
could not enter a knowing and voluntary waiver of his rights.

C) Defense Counsel was ineffective for failing to request a recess

to give the defense the opportunity to explore presenting Officer

Dutton as a potential witness for the defense.

D) Defense Counsel was ineffective for failing to adequately
argue that the absence of Officer Dutton denied Applicant the
opportunity for cross-examination of this witness concerning the
existence of a sufficient legal basis for Applicant’s stop and
detention. Defense Counsel failure to argue, in a timely manner,
that the State’s failure to present this witness resulted in & lack of
proof concerning legality of Applicant’s stop and detention
negatively impacted Applicant’s ability to argue that all the
evidence flowing from that stop was inadmissible including, but
not limited to, statements allegedly made by Applicant as a
consequence of that stop.

E) Defense Counsel was ineffective for neglecting to explore the
potential benefit of using Officer Dutton as a witpess for the
defense and for neglecting to subpoena her where the record
indicates that the defense had the opportunity to do so.

A) Defense Counsel was ineffective for failing to adequately
explain the legal standards for obtaining a jury instruction
on the lesser-included offense of voluntary manslaughter.

B) Defense Counsel was ineffective for neglecting to adequately
explain to Applicant that the trial judge would ultimately
decide whether, or not, the evidence supported a request for a
jury charge on the lesser-included offense of voluntary
manslaughter.

ant alleged the following with regard to this
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C) Defense Counsel was ineffective for allowing Applicant to
reject a plea offer by the State with out a comprehensive
understanding of the fact that, at a jury trial, the presiding
judge could deny a request for a jury instruction on the
lesser-included offense of voluntary manslaughter and
thereby deny him the opportunity to have his jury even
consider finding him guilty of that crime instead.of murder.

During the testimony and evidence presented at the two evidentiary hearings held in this

case, Applicant also argued that,

3) Defense Counsel was ineffective for failing to advise him that
he could present testimony during the Jackson v. Denno,
hearing held in his case without waving his right to the closing
argument to the jury. ;

With regard to Applicant’s éllegatioﬁ that Defense Counsel vs;as ineffective for failing to
move to suppress his statements to law-enforcement, Applicant most respectfully asserts that the
Order of Dismissal entered in his case neglects to make findings of fact and ruling of law with

: o
regard to important component of his Sixth Amendment claims.
Failure to Move to Suppress Applicant’s Statement
| Order of Dismissal pages 4 — 6. |

The Order of Dismissal addresses Applicant’s claim that Defénse. Counsel neglected to
investigate and present arguments concerning the fact that he was intoxicated at the time he was
initially detained by law-enforcement and therefore, was not capable of making a knowing and
voluntary waiver of hlS right to remain 'silent.. The Order of Dismissall does‘_ not, however,

address Applicant’s claim that Defense Counsel was ineffective for.neglecting to argue that his

Ky
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stateménfs should be suppressed as the fruit if an unlawful stop which was not supported by
probable cause, or even the lesser standard of reasonable suspicion. State v. Hewins, 409S.C. 93,
760 S.E.2d 814 ( S.Ct. 2014); State v. Morris, 411 S.C. 571, 769 S.E.2d 854 (S.Ct. 2015). The
Order of Dismissal issued by this Honorable Court does not address Applicant's claim that
Defense Counsel neglected to argue that all statement allegedly made by him following his
illegal stop and detention would be the fruit of the poisonous tree. Wong Sun v. United States,
371 U.S. 471, 83 S.Ct. 407 (1963).

Applicant specifically argued that Defense Counsel was ineffective for neglecting to
argue that the State could not meet its burden of proof with regard to thé legal basis for
Applicant’s stop and detention where they neglected to present the testimony of the officer who
made the stop, Sergeant Dutton. Applicant further argued that Defense Counsel was deficient for
neglecting to argue that the State failed to meet its burden of proof with regard to establishing
that Dutton was an unavailable witness within the meaning of Rule 804, SCRE.

The testimony of all the other law-enforcement officers at Applicant’s trial who
responde& to the location where he was stopped and detained indicates that they were dispatched
as backup after Applicant was stopped and was being detained by Sergeant Dutton.

In the context of the Neil v. Biggers' hearing, Defense Counsel did indicate that the
defense had "a problem with" the introduction of the statement made by Sergeant Dutton. Tr. p.
75, L15-p.85, L.17. During that hearing Officer Fisher testified that he went to where Applicant
had been stopped té provide backup for Dutton. His testimony establishes that when he arrived
at the location, Dutton already had Applicant stopped and was checking his ID card. He
speéiﬁcally testified that-"we went and backed her up." Trj. 86, 1. 3-p. 87, 1. 10. Officer Bailey

testified that he was riding with Officer Fisher on the night in question and remembered being

! Neil v. Biggers, 409 U.S. 188, 93 S.Ct. 375 (1972).
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sent as back up for Sergeant Dutton. Tr. 93,l. 17- p. 94, 1. 9. Upon arrival he saw Dutton
standing next to her vehicle and he believed she was running the suspects ID. He testified that
she "had his ID card" when they arrived at the scene. Tr. 94, 11. 7- 17. Officer Fisher testified
that he heard the dispatch describe the shooting suspect as "a light skinned black male." He
further testified that he heard Dutton inquire as to whether there was any clothing description and
then heard a response stating, "a tan jacket." Tr. 86, 1. 10-19. Officer Bailey testified that he
heard the description of the suspect over the radio describing "a light skinned black gentleman
with a bald head such as myself."l Tr. 93, 11-. 4-16. He testified that upon arrival the individual he
saw with Dutton did fit the description of the shooter that he had previously heard over the radio.
Tr. 94,1.10- p. 95, 1. 3.

Following the trial court's ruling on the Motion to Suppress the identification of
Applicant by Lavern Srﬁith, an individual who had participated in a one man show up at the
location where Applicant: was stopped and detained by Dutton,. the Court proceeded with a
hearing on Applicént's Motion to Suppress his statements. Tr. 102, 11.12-19. The State’s first
witness during the Jackson v. Denno’ ﬁearing was Brian Carrol, an officer with the Columbia
Police Department.. He testified that he §vas the officer assigned to trénsport Applicant from
where he was stopped by Dutton to the headquarters. Tr. 102,1. - p. 104,1. 19. He testified that
during the approximately 6 minute drive to headquarters he did not have any conversation with
Applicant. He testified that upon arrival at headquarters, he was in an interview room with
Applicant for approximately 10 minutes while Awaiting for Investigator Reese to arrive.- During
that time period, he testified that Applicant made several statements to the effect that "the victim
disrespected him." Tr. 105, 1. 7-p. 206, 1. 15. Officer Fisher, who previously testified during the

Neil v. Biggers hearing, also testified for the State during the Jackson v. Denno proceeding. He

2 Jackson v. Denno, 378 U.S. 368, 84 S.Ct. 1774 (1964).
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testified that while they were at the scene of Applicant’s detention, Investigator Reese-allowed
Applicant to smoke a cigarette. When Reese "turned to do something" Fisher testified that he
heard Applicant say "I killed him. He's dead." Tr. 110,1. 6-p. 111,1. 15.

Fisher testified that this statement by Applicant was spontaneously made and that the
utterance was not in response to any action by him intended to elicit a response. He further
testified that he attempted to Mirandize Applicant after this spontaneous admission, but
investigator Reese stopped him from doing so and took Applicant into his custody. Tr. 111, 1. 6-
p.112,1. 24 i’

Investigator Reese also testified during the Jackson v. Denno hearing. He conﬁrmed that
he did not personally hear the statement alleged to have been spontaneously made by Applicant
while he was smoking a cigarette. He acknowledged stopping Fisher from saying anything
further to Applicant. He asserted that he stopped Fisher from Mirandizing Applicant because it
was not Fisher's job to advise him of his rights and because he was in charge of interviewing
Applicant; not Officer Fisher. He did testify to Fisher relating to him what had supposedly been
said ny Applicant while he was smoking the cigarette he had allowed Applicant to smoke: Tr.
118,1.10-p. 119, 1. 13.

Investigator Reese proceeded to testify that he fully Mirandized Applicant on February
16, 2007 at 12:47 AM. He testified to the content of the advfce of rights he administered to
Applicant and then described Applicant's demeanor at the time of his interview. Tr. 120, 1. 2-
p.123,1. 21. He proceeded to describe the interview process and to identify State's Exhibit No. 7

as the written statement given by Applicant. Tr.120, 1. 4-p. 135, 1. 16.
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The trial court ruled that all the s{atements ,attributed to Applicant by Carol, fisher and
Reese were admissible. Following that ruling, the State indicated that the only rémaining
pretrial matter was a Motion to Suppress by the defense. In r_espbnse to the statement, Defense
Counsel stated, "I guess we are going to have to subpoena Sergeant Dutton, Your Honor."
Defense Counsel went on to, advise the Court that the defense had ng;)t been aware that Sergeant
Dutton no longer worked for the police department and explained that was why the defense did
not have her under subpoena. Defense Counéel noted tﬁat the legality. of the initial detention was
critical to a Fourth Amendment analysis of any evidence obtained after that stop. Tr. 143,1. 17-
p. 145, 1. 13. Thereafter an off-the-record bench conference was held aﬁd, follqwing a short
break, the trial proceedea with jury selection. Tr. 145,1. 15-p. 146, 1. 14.

Following jury selection, the Court prbceeded with pretrial matters. The State advised the
Court that Investigator Dow was present, but ill,' and asked that his testimony be taken first so
that the State could “just get him up and._running..." Tr. 180, 1. 10-17. Investigator de
testified to the facts and circumstances surrounding the one man show-up conducted at the scene
of the stop initiated by Dutton. During his testimony he expressly denied calling Dutton on the
evening in question. Tr. 180,1. 20-p. 188,1. 16. During an earlier portion of the Neil v. Biggers
hearing, Dutton's own statement was read into the record. In that statement, Dutton indicated
that after initiating the stop, she got Applicant’s ID “and went to my car to run his information.
That's when I was informed that Investigator Dow was bringing a witness by." Tr. 81,1. 11- p. 83,
1. 2. After the State read Dutton’s entire statement into the record, Defense Counsel argued that
the State needed to produce her as a witness. In response, the. State: argued that the prosecution
had -alre‘aldy established the threshold requirements for the admission of the witness's

identification of Applicant under the requirements of Neil v. Biggers, supra. They simply noted
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that Dutton no longer worked at the Columbia Police Department. Tr. _83,1. 11-p. 84,1. 11. At
no time, did the State indicate that a.ny effort has been made secure Dutton as a witness for the
State. They made no effort whatsoever to submit that she was an unaVailablé witness,~§;/ithiﬁ the
meaning of Rule 804, SCRE.

Significantly, when the hearing on pretrial motions was resumed after jury seiection, the
defense never fully articulated the basis for its Motion fo Suppress evidence. While Deferse
Counsel had initially alluded to'a Fourth Amendment challenge predicated upon an illegal stop,
that position was never fully articulated for the record. Tr.78; 1. 13-p. 79, 1.12. Although Defense
Counsel did not object when the prosecution stated that, "let's just go ahead and make her
statement part of the record" they did ultimately challenge Dow's statement being read into the
record by the State, and moved to strike it from the record, but not until after it had been read
into the record. The Court to not initially rule on a Defense Counsel's Motion to Strike Dutton’s
statement from fhe record, but rather indicate that the Court had not yet ruled on whether or not
Dutton’s testimony was necessary. Tr. 83,l. 11- p.85, 1. 9. Following leI;gthy arguments
concerning why the eye witness who participated in the one man show-up should not be
permitted to identify Applicant in Court, the trial judge ruled that the State had sufficiently met
it's burden of proof and ruled that the identification by this witness was adm.issible:.3 Tr. 98, 1. 1-
p. 102, 1. 14. No objection was made by Defense Counsel to the Court’s ruling based upon the
State’s failure to produce Dutton as a witness. Neither did Defense Counsel renew its request for
a ruling on Applicant's Motion to Strike the publication of Dutton's statement Oﬁ the record.

Following the Court’s ruling on the identification issue, the State proceeded with a

Jackson v. Denno hearing on the admissibility of statements attributed to Applicant. Tr. 102, 1.

? It is less than clear whether Defense counsel was arguing for the suppression of testimony concerning Smith’s
identification of Applicant during the show-up procedure. Dow did not, however, testify in the presence of the jury
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15-18. At that proceeding to stay present a testimony from Officer Brian Carrol, Officer Rodney
Fisher and Investigator Kevin Reese. Tr.107, 19- p.135,l. 17. Following arguments by the
parties, the triél court ruled that both the oral statements of Applicant‘and his written statement
or admissible. Tr. 135, 1. 18- p. 144,1. 16.

As previously noted, following the Trial Court's rulings on both the identification issue,
and the challenge to Applicant's statements, there was a discussion on the record copcéming the
fact that the defense was apparently "going to have to subpoena Sergeant Dutton..." Tr. 144, 1.
17-p.145,1. 16. Atno ﬁme, however, did Defense Counsel argue with specificity that the Court
éhould find that both Applicant's aileged statements to law-enforcement, and his in-court
identification by an eye witness who participated in-a one man show-up orchestrated by thé
police, should be suppressed as the fruit of 'an_ illegal stop. Likewis“e, although briefly ‘alluding
to such a challenge, Defense Counsel never articulated its position that the State could not meet
its burden of proof in response to such a Motion to Suppress absent ;;roduction of Dutton as the
only eye witness to, and participant in, Applicant's initial stop and detention. Likewise, the
record before this Court indicates that Defense Counsel failed to challenge the Court's rulings on
both the identiﬁc_ation issue and the admissibility of Applicant's statements to law enforcement
on the ground that all evidence stemming from the initial illegal stop would be inadmissible as
the fruit of the poisonous tree; the illegal stop. While Defense Counsel expressed indignation
and concern over the fact that Dutton was f_lot presented by fhe pr‘osecutién as a witness available
for cross-examinatioﬁ, the defgﬁse never directl'y challenged the introduction _qf any of this
evicience as the fruit of the poisonous tree. ~Although Dutton’s statement read into the record

during the Neil v. Biggers hearing arguably asserted that Applicant voluntarily consented to hand



over his ID card once he was stopped by Dutton, Dutton was not available to be cross-examined
on this crucial point.

FolloWing the in-camera testimony of Investigator Dow, the. State renewed their reques;t
that the prosecution be permitted to introduce the eyewitness identification testimony of Jeffrey
Smith despite his participatibn in the one man show-up. Tr. 192, 1. 18- p. 199,1. 3. The trial
court ruled that the show up procedure employed was not unduly suggestivevand further found
adequafé evidence of and independentiy reliable statement by this identification witness. Tr.
199,11. 3-18. -

Following the Court’s ruling on the identification issue, and the admissibility of
Applicant’s statements, Defense Counsel for the first time raised a Sixth Amendment challenge
pursuant to Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354 (2004), alleging a violatioh of
Applicant’s right to confront his accusers resultant frorﬁ the State’s failure to present Sergeant
Dutton as a witness. Interestingly, Defense Counsel allowed the Sfate to announce to the Court
the nature of the defense motion, characterizing it simply as a "Motion to Suppress the

Evidence." Tr. 199, 11. 22 - 24.

While Defense Counsel argues that the drugs found on Applicant at the time of his
detentién and the weapon that waé seizéd from'him would be inadmissible absent a showing that
the initial stop was proper, Defense Counsel did not argue that Applicant'é statements, previously
ruled admissible‘ by he éourt,. were the fruit of an illegal stop. Likewise, De;fense Counsel did not
argue that the out-of-court identification of Applicant by Jeffry Smlth during the show-up was
the fruit of an illegal stop or that any subseg;zent in-court identiﬁcatiop of Applicant by this
witness was tainted by the illegal show-up flowed from the initial iliegal stﬁp. Applicant is

~ certainly mindful that there was testimony that Dow just happened to pass by the location of the

10
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stop while transporting Smith to headquarters for further questioning. Dutton’s statement, as
read into the record, directly disputéd that claim and documented the fact thaﬁ 'she was contacted
and told an ofﬁcn was on the nvay to her location with a witness. Defense Counsel was unable
to further explore this point with Duttbn at trial since she was not called as a witness by the State
and Defense Counsel had_nof,interviewcd her prior to tr_ial. Defense Counsel focused its
challénge on the failure of the State to p_reéent bﬁtton as a witness and the imnroper admission of
her statement into evidence. Interestingly_, the defense did not argue that without the introdnction
of her statement, the State failed meet its burden of proof concerning the legality of the stop. Tr.
199, 1. 24- p. 203, 1. 8.

Jnst as Defense Counsel was finally beginning to approach the subject of the description |
of the suspect as it related to Applicant's stop by Dutton, the prosecution interrupted Defense
Counsel and proceeded with witness testimony from the officers who seized drugs and a weapon
from _Applicant-after he was detained. Tr. 203, 1. 13-p. 211, 1. 23. At no point did Defense
Counsel argue that, absent testimony from Dutton, the State could not establisn the legality of the
stop. They never argued that the limited description provided by dispatc_h was not sufficient
provide reasonable suspicion justifying the stop of any light skinned black male wearing a
neutral colored janket. Fmihermore, Defénse Counsel did not argue that the State had failed to
meet its burden of pfoof with fegafd to a claim that Dutton wasn't unavnilable witness under
Rule 804. Although Defense Counsel did attémpf some sort of challenge to the considefation of
Dutton’s statement pursuant to ‘Crawford, supra, they only did so only after allowing the Court
to make a final ruling, wit_hout objection, on the admissibility if the eye witness identification
testimony, vand Anplicant's statemenfs, in the ébsence of any sort of testimony concerning tne

legality of the initial stop.

11



Applicant respectfully submits that the testimony and arguments addressed above
graphically demonstrate Defense Counsels deficient representation on these c'rucial issues. The
Order of Dismissal entered in this matter fails to address these important component§ of
Applicant's Sixth Amendment claims. For this reason, Applicant asks that this Honorable Clourt
reconsider its denial of relief on this allegation and grant Applicant relief. Alternatively,
Applicant submits that the Order- of Dismissal as entered is deficient in that it fails to make
findings of fact and rulings of law on all these issues advanced by Applicant that-are related to
this ground. Accordingly, if the Court should decide against granting relief on these allegations,
Applicant asks for this Court to issue ari Amended Order of Dismissal making findings of fact
and rulings of law concerning the issues addressed herein.

Failure to Argue Applicant was subjected o an Unlawful search and Seizure

The Order f Dismissal hotes the Fourth Amendment-arguments advanced by Defense

Counsel in support of the Motion to Suppress argued after the trial court had already ruled on the

1067

identification issues before the Court and the admissibility of Applicant’s statements made

following his stop. See, Tr. 210, 1. 19-p. 212, 1. 13. Applicant most respectfully notes that the
Order of Dismissal neglects to address Applicant’s argument that Defense Counsel was
ineffective for neglecting to advance thesé arguments, with more specificity, before the trial
judge’s rulings on the identification issue and the court’s rulings on the admissibility of the
statements made after the illegal stop. The Order notes Defense.Counsel’s PCR testimony in
which he simply concedes that Applicant met the description of the suspect wanted in connection
with this shooting.. The Order fails to address Defense Counsel’s failure to argue that the
description in question was too vague, and provided too little information, to provide a

reasonable suspicion that Applicant was the shooter and therefore, was not sufficient to support

12
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the stop. Likewise, as noted supra, the arguments made by Defense Counsel were not advanced
in a timely manner where they were not made until after the Court ruled on the admissibility of
the Applicant’s identification by Smith and the admissibility of Applicant’s statements. Even
when finally advanced, Defense Counsel failed to argue that the State could not meet i';s burden
of proof in response to this challenge to the legality of this stop without producing testimony

~ from the law enforcement officer who conducted the stop. Even at thét late’ time -in the
proceedings, defense counsel still failed to fully articulate why the publication of Dutton’s
statement on the record was improper in the absence of any showing that: this witness was
unavailable to testify for the state and to be cross-examined by the defense.

This Court concludes that this issue could have been argued on direct appeal. Applicant
respectfully submits that this d=finding indicates a misreading of the record beiow. By the time
Applicant finally argued that any evidence found as a result of the unlawful stop was
inadmissible, the trial court had already ruled on the admissibility.of some of fhe most damaging
evidence arising from that stop. Defense Counsel waived any argument that might have been
advanced on direct appeal concerning the fact that Smith’s identification of Applicant was
tainted by a show-up that flowed from the unlawful sfop aqd detention of Applicant by Dutton.
Likewise, by the time the arguments were advanced concerning an-illegal stop, Ijefense Counsel
had already waived any argument along these lines concerning Applicant’s statements to law

| enforcemenf.

This Order of Dismissal finds, without any findings of fact, of conclusions of law, that
the stop in question did not violate Applicant’s Fourth Amendment rights and was proper.

Order of Dismissal.

13
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‘Failure to ask for a recess to subpoena Officer Dutton for the Defense

The Order of dismissal also fails to address Applicant’s assertion fhat. Defense Counsel
should have subpoenaed Dutton as a witness for the defense. As 'previously noted, Defense
Counsel at one point in the pretrial motions portion of this three day trial, stated that he guessed
he was going to have to subpoena Dutton himself since the State was not being yequired to
produce her. At that juncture.th’e trial judge noted that she had not yet ruled on the question of
whether Dutton’s testimbny was necessary. The fact remains that Defense éounsel' allowed the
pretrial motion hearing to go forward without asking for the opportunity to subpoena this witness
for the defense since she was not being produced by the State. This trial lasted several days.
Trial Counsel has provided no reasonable explanation for why he could not have had officer
Dutton subpoenaed to appear. The content of her statement, as read in Court, indicated that
someone told her a witness was being brought to her for an orchestrated show-up. Defense
Counsel could have questioned her on the record concerning that portion of her statement and
could have questioned her concerning her claim that Applicant'consented to giving her his ID
cérd.
Failure to Advise Applicant that the Decision of Whether to Instruct the Jury on Voluntary
Manslaughter is Discretionary with the‘ Trial Judge and for failing to more thoroughly
explain the requirements for a finding of voluntary manSlaughter. |

The Order of Dismissal entered in Applicant’s case relies strongly on State’s Exhibit 1, a
letter wﬁﬁen to Applicant by Public Defender originally assigned to his case, Christie Grafton
(hereafter referenced by her married name Goldberg) for the proposition that "there was no

guarantee that he would be entitled to a boluntary manslaughter charge." Order of Dismissal,

page 7. (Emphasis added). The Order goes on to reference Goldberg's statement in this letter

14
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that she provided Applicant a memorandum on her analysis ovathis>question. The Order drafted
by Respondent, and agtd‘opted‘by this Honofable Court, | goes on to find that Applicant;s PCR
testimony that he would've accepted the plea offer of 30 years if he had known there was a
possibility that he would nof be entitled to a voluntary manslaughter charge was not credible in
light of the fact that he h_ad-admittedly turned down the 30 year deal for a plea to murder. The
same Order gives credence to Applicant’s testimony that he rejected the plea offer of 30 years
"because he did not want to serve ;chat much .time on a day-for-day sentence." Ofder éf
Dismissal, page 8. Applicant now most respectfully asserts that the Order of Dismissal
significantly overstates the significance of the letter. writteﬁ to Applicant by his’ﬁfét Public
Defénder and fails to take into account other key aspects of Applicant's argument. The letter
written to Applicant, introduced as Respondent’s Exhibit 1, admittedly states that"'ultimately
“upon review of this information I do believe that in a jury trial they lesser included offense of
voluntary manslaughter as well as the defense of duress would not Be available as éptions, and
therefore, you would likely be found guilty of murder." This significance of this letter is greatly
overstated in this Court's Order of Dismissal, where it fails to take into accounts multiple

important points. They are: -

¢ The correspondence in question clearly states that Goldberg assigned a law clerk at the
Public Defender's Office to review Applicant's file and do the legal research relevant to
questions that had been put to Goldberg in a letter. The letter goes on to state that based
on a review of the law clerk's research, Goldberg concluded that voluntary manslaughter
and to the defense of duress "would not be available as options" at a jury trial. thus,
Applicant may not have had confidence in this advice inasmuch as it did not come from
Defense counsel’s own research.

e While the letter in question was introduced as an exhibit during the Post-Conviction
Relief hearing, the memorandum referenced in that correspondence was not. Relying
solely on the evidence before the Court, we are left only with the assertion found in the
letter itself wherein Goldberg expressed the view that the lesser included offense of
voluntary manslaughter would not be “an option" should Applicant go to trial. This
simple statement, is a far cry from specific legal advice concerning the manner in which

15



lesser included charges are potentially submitted to the jury for their consideration. This
letter does not advise Applicant that a trial judge would have to decide whether the
evidence presented at trial supported a request for a jury charge on voluntary
manslaughter as a verdict option. Nor did it clearly tell him that the jury would never
even hear about voluntary manslaughter if the trial judge declined to issue the charge on
this lesser-included offense. - '

. While it is true that Applicant acknowledged that he declined the offer of 30 years for a

plea to murder because he did not want to serve a 30 year day-for-day sentence, it ignores
the fact that Applicant specifically testified that he would have taken that plea offer if he
had understood that he might not even have the opportunity for the jury to consider the
lesser-included offense of voluntary manslaughter if he proceeded to trial. The fact that a
defendant might be willing to risk a potential life sentence in exchange for a chance that a
jury might find him guilty of lesser included offense, which carried a maximum term of
30 years which did not have to be served day for day, is not, as the Order of Dismissal
suggests, proof that he would not have excepted the 30 year offer for a plea to murder
him if he had understood that, depending on the ruling of a trial judge, a jury might not
ever have the option of considering the lesser included offense of voluntary
manslaughter. '

Applicant expressly testified that if he had understood the law concerning the
requirements for a finding of voluntary manslaughter at the time of the plea offer, the
way he did at the time of his PCR hearing, he would have taken the deal offered by the
State to plead to murder for a negotiated 30 year sentence.

1071

For these reasons, Applicant now respectfully asks that this Court reconsider its decision to

deny relied on this ground. In the alternative, Applicant requests that this Court issue an Amended

Order of Dismissal fully addressing this issue. Applicant seeks ﬁnde of fact and rulings of law on

these allegations in order that his position might be fully preserved for review on appeal.

Applicant notes that this Honorable Court has found that there existed overwhelming
evidence of his guilt which bars a finding of prejudice on any alleged deficxency Applicant
respectfully submits that this finding fails for the following reasons.

The right to effective assistance of counsel has been found to extend to representation in
the plea negotiation process. Davie v. State, 381 S.C. 601, 675 S.E.2d 416 (2008). The
strength of the State's case is not the operative consideration in deciding whether
Applicant has been prejudiced by the failure of Defense Counsel to give him adequately
legal advice in the context of deciding whether to accept a plea offer made by the State.

16
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Indeed, the fact that the case against Applicant may have been strong, would be a factor
which would go toward the wisdom of accepting any such plea bargain extended by the
State. Applicant would submit that in order to be valid, a plea of guilty must be entered
with a comprehensive understanding of a number of factors including the strength of the
prosecutions case against the defendant and the consequences of a plea. State v. Hazel,
275 S.C. 392, 271 S.E.2d 602 (1980); State v. Lambert, 266 S.C. 574, 225 S.E.2d 340

(1976).

Here, the record supports Applicant's position that he believed accepting the plea
bargain would mean giving up the right to have the jury decide whether he was guilty
of murder or guilty of voluntary manslaughter. It is clear from the testimony presented
during the Post-Conviction Relief proceeding, Applicant did not have the benefit of
knowing that he a trial judge might not even let the jury consider that verdict
alternative. The language in the letter relied upon by Respondent is such that it could
easily have been interpreted by Applicant to mean that rhe jury might not even consider -
voluntary manslaughter to be a reasonable alternative to a finding of Murder; an
interpretation which would have left Apphcant with hope that Counsel could persuade
the jury otherwise.

In addition, the evidence cited in the Order of Dismissal as supporting a lack of prejudice

,even if Defense Counsel were found deficient, is not conclusive on that point for two very

important reasons.

The fact that the State presented several eyewitnesses who identified Applicant as the
shooter, is not dispositive of the question of whether a jury might have found that
shooting to have constituted voluntary manslaughter versus murder.

Likewise, the fact that Applicant gave a detailed confession in which he asserted that
he believed his life was in danger and that he would be killed if you did not take action,
does not negate Applicant's claims. Had the lower court found that Applicant‘s
statements were the fruit of an illegal stop, any such confession would have been
excluded at trial. Even if admitted, the content of the statements in question would not
have conclusively eliminated the possibility of a jury finding a voluntary manslaughter.
There are many cases in this State where a defendant has been found to be entitled to a
jury charge on a lesser-included offense despite the assertion of another defense to the
charge. There is no reason to conclude Applicant would have believed that the fact
that his statements to law enforcement might come into evidence, necessarily
eliminated the possibility that a jury might find him guilty of the lesser included
offense of voluntary manslaughter

17



TN

1073

For these reasons, Applicant most respectfully submits that the conclusion of this Honorable

Court that he could not demonstrate prejudice in iight o.f these factors is not supported by the
facts or the law. The prejudice to Applicant from the errors addressed herein is clear. Had he
understood that he was not guaranteed the opportunity to at least have the jury consider
voluntary manslaughter as a verdict as opposed to murder, he would have accépted the proposed

plea to murder in ekchange for a negotiated sentence of 30 years.

Defense Counsel was ineffective for failing to advise him that he could present testimony
during the Jackson v. Denno, hearing held in his case without waving his right to the
closing argument to the jury. '

The Order of Dismissal filed in this matter neglects to make any finds with regard to this
issue which was developed by the testimony during the PCR hearings in this matter. Defense
Counsel did not present Applicant as a witness during his Jackson v. Denno hearing. Hé
admitted in his PCR testimony that he had no recollection of advising Applicant that he could
present testimony during that pre-trial motion hearing without forfeiting his right to the last

argument to the jury. Applicant’s testimony confirms that he would have testified during this

proceeding had he know he could do without forfeiting his right to the final aréument.

Conclusion

Applicant now respectfully submits that this Honorable Court's Order either fails to take

into account the issues addressed herein, or fails to make adequate ruling on components of those -

Sixth Amendment claims. For that reason, he now respectfully asks that this Honorable Court
reconsider it's decision to deny him relief on all the Sixth Amendment claims advanced by him

in this Post-Conviction relief action. Alternativély, he asks this Court for an Amended Order of
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Dismissal making specific findings of fact and rulings of law regarding all the issues addressed

herein.

Respectfully submitted,

Tara Dawn Shurling /*
Attorney and Counselor at La

3614 Landmark Dr., Suite A
Columbia, S.C. 29204 -
(803) 738-8622

(803) 738-1600 (fax)

tdslaw@shurlinglaw.com

Attorney for the Applicant

This 8 day of February, 2016.
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STATE OF SOUTH CAROLINA. )

) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) | ‘
) 2013-CP-40-07560
JOEL ROBINSON, #251879, )
' )
Applicant, ) .
) CERTIFICATE OF SERVICE
)
V. )
)
)
STATE OF SOUTH CAROLINA, )
Respondent. )
)

‘The: undersigned hereby certifies that a true copy of the Motion to Alter or Amend
Pursuant to Rule 59(e), SCRCP, in the above matter has beén sérved on the Honorable Tanya A
Gee, Circuit Court Judge, by U. S. Mail this gﬁ day of February, 2016 to:

The Honorable Tanya A. Gee
Circuit Court Judge

P. 0. Box 192,

Columbia, SC 29202

The original having been mailed to the Richland County Clerk of Court for filing.

=~/ Tara Dawn Shurling /7
- Attorney and Counselor at Lay/ /

jeg Wy 11834910
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STATE OF SOUTH CAROLINA )

| ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) , |
‘ ) 2013-CP-40-07560
JOEL ROBINSON, #251879, ) |
‘ )
Applicant, ) , .
) CERTIFICATE OF SERVICE
)
v. ) .
)
).
STATE OF SOUTH CAROLINA, )
Respondent. )
)

~ The undersigned attorney hereby certifies that one copy of the Motion to Alter or
Amend Pursuant to Rule 59(e), SCRCP . in the above-entitled cause has been served
upon, Assistant Attorney General, J. Clayton M1tche11 by U. S. Mail on this the

g day of February, 2016 to:

J. Clayton Mitchell

Assistant Attorney General
Office of the Attorney General
P.O.Box 11549

Columbia, SC 29211

The original having been mailed to the Richland County Clerk of Court for ﬁling..

Attorney and Counselor at Law

SWORN TO BEFORE ME this (3 day of

February, 2016.
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STATE OF SOUTH CAROLINA )

bl IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
) 2013-CP-40-07560
JOEL ROBINSON, #251879, 3
‘ )
Applicant; ) . :
) MEMORANDUM IN SUPPORT OF
) APPLICATION FOR <
V. ) POST-CONVICTION RELIEF gi; a\?
' ) .
STATE OF SOUTH CAROLINA, ) b
Respondent. ) . .
) oz B

NOW COMES the Applicant, in the above-captioned case, acting by 'a'.%d through
undersigned. counsel, who would show unto this Court the following in support of his.
Application for Post-Conviction Relief. |

PROCEDURAL HISTORY

This PCR action was filed on December 16, 2013, .An evidentiary hearing was convened

. -on August 25, 2015, in which the Stater was represented by Assistant Attorney General, J.

Clayton Mitchell and the  Applicant was. répresented by Tara Dawn Shurling, Esquire. The

gvidentiary hearing was recessed at the 'conclus‘i‘o,ﬁ of that proceeding anjdi \;va,s reconvened on

October 15, 2015 for further testimony: At the conclusion of the evidentiary hearings held in this

case, the Court agreed to allow {he parties 10 provide written submissions in lieu of closing
arguments.

The issues asserted in the Pro Sé‘ Application for Post-Conviction Relief were more
narrowly defined by his PCR Counsel at the outset ‘of the August 25, 2015 évide;ﬁtiary learing.

Those claims, as articulated forthe Court, were:
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1). Defense Counsel was ineffective for failing to adequately argue a Motion to Suppress
Applicant's statements, and other evidence, on the following grounds

A) The State failed to estabhsh that Officer Dutton was-an
unavailable witness at trial prior to the introduction of statements
attributed to Dutton thereby violating Applicant's right to confront
all the witnesses against him in violation of the Confrontation
Clause of the United States Constitution.

B) Defense Counsel was ineffective for failing to investigate and
argue the fact that Applicant was under the influence of drugs at
the time of his statements to law enforcement to a degree that he
could not enter a knowing and voluntary waiver of his rights.

C) Defense Counsel was ineffective for failing to request a recess
to give the defense the opportunity to explore presenting Officer
Dutton as a potential witness for the defense.

D) Defense Counsel was ineffective for failing to adequately
argue that the absence of Officer Dutton denied Applicant the
opportunity for cross-examination of this witness concerning the
existence of a sufficient legal basis for Applicant’s stop and
detention. Defense Counsel failure to argue, in a timely manner,
that the State’s failure to present this witness resulted in a lack of
proof concerning legality of Applicant’s stop and detention
negatively impacted Applicant’s ability to argue that all the
evidence flowing from that stop was inadmissible including, but
not limited to, statements allegedly made by Applicant as a
consequence of that stop.

E) Defense Counsel was ineffective for neglecting to explore the
potential benefit of using Officer Dutton as a witness for the
defense and for neglecting to subpoena her where the record
indicates that the defense had the opportunity to do so.

2). Applicant alleged that Defense Counsel was ineffective for failing to exercise due diligence
in the plea bargaining process. Specifically, Apphcant alleged the following with regard to this
claim:

A) Defense Counsel was ineffective for failing to adequately
explain the legal standards for obtaining a jury instruction
on the lesser-included offense of voluntary manslaughter.

B) Defense Counsel was ineffective for neglecting to adequately |
explain to Applicant that the trial judge would ultimately
decide whether, or not, the evidence supported a request for a
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jury charge on the lesser-included offense of voluntary
manslaughter.

C) Defense Counsel was ineffective for allowing Applicant to
reject a plea offer by the State with out a comprehensive
understanding of the fact that, at a jury trial, the presiding
judge could deny a request for a jury instruction on the
lesser-included offense of voluntary manslaughter and
thereby deny him the opportunity to have his jury even
consider finding him guilty of that crime instead of murder.
During the testimony and evidence presented at the two evidentiary hearings held in this
case, Applicant also argued that,
3) Defense Counsel was ineffective for failing to advise him that
he could present testimony during the Jackson v. Denno,
hearing held in his case without waving his right to the closing
argument to the jury.
Failure to Move to Suppress Applicant’s Statement
Applicant asserts that Defense Counsel neglected to investigate and present arguments
concerning the fact that he was intoxicated at the time he was initially detained by law-
enforcement and therefore, was not capable of making a knowing and voluntary waiver of his.
right to remain silent. During his PCR hearing, Applicant testfﬂed he was under the influence of
drugs including ecstasy, cocaine, crack cocaine, and alcohol when he was taken into custody. In
his PCR testimony, he described the effect those drugs had on him, specifically that they made
him paranoid. He testified that he advised his originai Public Defender, Kristy Goldberg that he
was under the influence of these substances at the time he was interrogated by law enforcement.
He further testified that he never received a drug test at the time of his arrest which would helped

him prove his level of intoxication at the time he gave his statement. Counsel Leddy testified that

Applicant did not tell him he was using a number of drugs or that he was intoxicated when he

(V8]
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gave his statement to law enforcement. At trial, Judge Childs found Applicant’s statemént was
voluntarily and intelligently made. The statement was admitted into evidence. Trial Tr. p. 144,
lines 9-14. Applicant claims that Defense Cou_nsel was ineffective for neglecting to argue that
his statements should be suppressed as the fruit 6f an unlawful stop which was not supported by
probable cause,' or even the lesser standard of reasonable éuspicion. State v. HeWz'ns, 4098.C. 93,
760 S.E.2d 814 ( S.Ct. 2014); State v. Morri's, 411 S.C. 571,769 SEE.2d 854 (S.Ct. 2015). Itis
Applicant's claim that Defense Cqunsel neglected to argue that all statements allegedly made by
him followihg his illegal stop and detention were the fruit of the poisonous tree. Wong Sun v.
United States, 371 U.S. 471, 83 S.Ct. 407 (1963).

Applicant specifically argues that Defense Counsel was ineffecﬁvé for neglecting to
argue that the State could not meet its burden of proof with reéard to the legal basis for
Applicant’s stop and detention where they negleéted to present the testimony of the officer who
made the stop, Sergeant Dutton. Applicant further submits that Defense Counsel was deficient
for neglecting to argue that the Sfcate failed to meet its burden of proof with regard to establishing
that Dutton was an unavailable witness within the meaning of Rule 804, SCRE. The téstimony of
all the other law-enforcement officers at Applicant’s trial who responded to the location where
he was stopped and detained indicates that theylwere dispatched as backup after Applicant was-
stopped and was being detained by Sergeant Dutton. |

In the context of the Neil v. Biggers' hearing held at trial, Defense Counsel indicated that
the defense had "a problem with" the introdﬁction of the statement -made by Sergeaﬁt Dutton.
Tr. p. 75, 1.15-p.85, 1.17. During that hearing, Officer Fisher testiﬁed that hé went to where
Applicant had been stopped to provide backup for Dutton. His testimoﬁy established that when

he arrived at the location, Dutton already had Applicant stopped and was checking his ID card.

! Neil v. Biggers, 409 U.S. 188, 93 S.Ct. 375 (1972).



He specifically testiﬁed that "we went and backed her up." Tr. 86, 1. 3-p. 87, 1. 10. Officer
Bailey testified that he was riding with Officer Fisher on the night in question and rememberéd
being sent as back up for Sergeant Dutton. Tr. 93,1. 17- p. 94, 1. 9. Upon arrival he saw Dutton
standing next to her vehicle and that he believed she was running the suspects ID. He testified
that she "had his ID card" when they arrived at the scene. Tr. 94, Il. 7- 17. Officer Fisher
testified that he heard the dispatch which described the shooting suspect as "a light skinned black
male." He further testified that he heard Dutton inquire as to whether fhere was any clothing
description and then heard a response stating, "a tan jacket." Tr. 86, 11. 10-19. Officer Bailey
testified that he heard the description of the suspect over the radio describing "a light skinned
black gentleman with a bald head such as myself™" Tr 93, 11. 4-16. He testified that upon arrival
the individual he saw with Dutton did fit the description of the shooter that he had previously
heard over the radio. Tr. 94, 1.10- p. 95, 1. 3.

Following the trial court's ruling on the Motion to Suppress the identification of
Applicant by Lavern Smith, an individual who had participated in a one man show-up at the
location where Applicant was stopped and detained by Dutton, the Couﬁ broceeded with a
| hearing on Applicant's Motion to Sujpprgss his statements. Tr. 102, 11.12-19.  The State’s first
witness during the Jackson v. Denno® hearing was Brian Carrol, an officer with the Columbia
Police Department. He testified that he was the officer assigned to transport Applicant from
where he was stopped by Dutton to the headquarters. Tr. 102,1. - p. 104, 1. 19.  He stated that
during the.approximately 6 minute drive fo headquarters he did not have any conversation with
Applicant. His testimony established that upon arrival at headquarters, he was in an interview
room with Applicant for approximately 10 minutes while Waiting for Investigator Reese to

arrive. He testified that during that time period, Applicant made several statements to the effect

% Jackson v. Denno, 378 U.S. 368, 84 S.Ct. 1774 (1964).
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that "the victim disrespected him." Tr. 105, 1. 7-p. 206, 1. 15. Officer Fisher, who previously
testified during the Neil v. Biggers hearing, also testified for the State during the Jackson v.
Denno proceeding. He recalled that while they were at the scene of Applicant’é, detention,
Investigator Reese allowed Applicant to smoke a cigarette. Fisher testified that when Reese
"turned to do something” he heard Applicant say "/ killed him. He's dead." Tr. 110, 1. 6- p. 111,
1. 15. At trial Fisher testified that this statement by Applicant was spontancously made and that
the utterance was not in response to any action by him intended to elicit a response. He further
testified that he attémpted to Mirandize -Applicant after this spontaneous admission, but
investigator Reese stopped him from doing so and took Applicant into his custody. Tr. 111, 1. 6-
p.112, 1. 24,

‘Investigator Reese also testified during the Jackson v. Denno hearing. He confirmed that
he did not. personally hea; the statement alleged to have been spontaneously made by Applicant
while he was smoking a cigarette. He acknowledged stopping Fisher from saying anything .
further to Applicant. He asserted that he stopped Fisher from Mirandizing Applicant because it
was not Fisher's job to advise him of his rights and because he was in chérge of interviewing
Applicant; not Officer Fisher. He testified that Fisher reported to him what Applicant had said to
him while he was smoking the cigarette. Tr.p.118,1. 10-p. 119, 1. 13.

Investigator Reese proceeded to testify that he fully Mirandized Applicant on February
16, 2007 at 12:47 AM. He repeated the content of the advice of rights he had administered to
Applicant. Next he described Appli;ant's demeanor at the time of his interview. Tr. 120, 1. 2-
p.123,1. 21. He then described the interview process and identified State's Exhibit No. 7 as the

written statement given by Applicant, Tr.120, . 4-p. 135,1. 16.
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The trial court ruled that all the statements attributed to Applicant by Carol, Fisher and
Reese were admissible. Following that ruliﬂg, the State indicated that the only remaining
pretrial matter was a Motion to Suppress by the defense. In response to the statement, Defense
Counsel stated, "I guess we are going to have to subpoena Sergeant Dutton, Your Honor."
Defense Counsel went on to advise the Court that the defense had not been aware that Sergeant
Dutton no longer worked for the police department and explained that this was why the defense
did not have her under subpoena. Defense Counsel noted that the legality of the initial detention
was critical to a Fourth Amendment analysis of any evidence obtained after that stop. Tr. 143,1.
17- p. 145, 1. 13. Thereafter, an off-the-record bench conference was held and, following a short
break, the trial proceeded with jury selection. Tr. 145, 1. 15- p. 146, 1. 14,

Following jury selection, the Court proceeded with pretrial matters. The State advised the
Court that Investiga;or Dow was present, but ill, and asked that his testimony be taken first so
that the State could “just. get him up." and running..." Tr. 180, 11. 10-17. Investigator Dow
testified to the facts and circmstmces surrounding the one man show-up conducted at the scene
of the stop initiated by Dutton. During his testimony he expressly denied calling Dutton on the
evening in que'stion. Tr. 180,1. 20-p. 188.1. 16. During an earlier portion of the Neil v. Biggers
hearing, Duttorfs own statement was read into the récord. In that statement, Dutton indicated
that after initiating the stop, she got' Applicant’s ID “and went to my car to run his information.
That's when I was informed that Investigator Dow was bringing a witness by." Tr. 81,1. 11-p. 831,
1. 2. Her statement did not indicate who informed her that Investigator Dow was in route to her
location. After the Stéte read Dutton’s entire statement into the record, Defense Counsel argued
that the State needed to produce her as a witness. In response, the State argued that the

prosecution had already established the threshold requirements for the admission of the witness's
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identification of Applicant under the requirements of Neil v. Biggers, supra. The State simply
noted that Dutton no longer worked at the Columbia Police Department. Tr. 83,1. 11-p. 84, 1. 11.
At no time did the State indicate that any effort has been made secure Dutton as a witness for the

State. They made no effort whatsoever to submit that she was an unavailable witness within the

‘meaning of Rule 804, SCRE.

Significantly, when the hearing on pretrial motions was resumed after jury selection, the
defense never specifically stated the basis for its Motion to Suppress evidence. While Defense
Counsel had iniﬁal]y alluded to a Fourth Amendment challenge predicated upon an illegal stop,
that position was never fully articulated for the record. Tr.78, 1. 13-p. 79, 1.12. Although Defense
Counsel did not object when the prosecution stated that, "let's just'go ahead and make her
statement part of the record" they did ultimately challenge Dutton's statement being read into the
record by the State, and moved to strike it from the record, but not until after it had been read
into the record. The Court did not initially rule on a Defense Counsel's Motion to Strike Dutton’s
statement from the record, but rather. indicated that it had not yet ruled on whether or not
Dutton’s testimony was ne;:essary. Tr. 831 11- p.85, 1. 9. Following lengthy arguments
concerning why the eye witness who participated  in the one man show-up should not be
permitted to identify Applicant in Court, the trial judge .ruled that the State had sufficiently met
it's burden of proof and ruled that the identification by this witness was admissible.® Tr. 98, 1. 1-
p. 102, 1. 14. No objection was made by Defense. Counsel to the Court’s ruling based upon the

State’s failure to produce Dutton as a witness. Neither did Defense Counsel renew its request for

a ruling on Applicant's Motion to Strike the publication of Dutton's statement on the record.

3 It is less than clear whether Defense counsel was arguing for the suppression of testimony concerning Smith’s
identification of Applicant during the show-up procedure. Dow did not, however, testify in the presence of the jury
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Following the Court’s ruling on the identification issue, the State proceeded with a
Jackson v Denno hearing on the admissibility of statements attributed to Applicant. Tr. 102, 11.
15-18. At that proceeding to stay present a testimony from Officer Brian Carrol, Officer Rodney
Fisher and Investigator Kevin Reese. Tr.107, 19- p.135,l. 17. Following érguments by the
parties, the trial court ruled that both the oral statements of Applicant, and his written statement,
was admissible. Tr. 135, 1. 18- p. 144,1. 16.

As previously noted, following the Trial Court's rulings on both the identification issue,
and the challenge to Applicant's statements, there was a discussion on the record concerning the
fact that the defense was apparently "going to have to subpoena Sergeant Durton..." Tr. 144, 1.
17-p.145, 1. 16. At no time, however, did Defense Counsel argue with specificity that the Court
should find that both Applicant's alleged statements to law-enforcement, and his in-court
identification by an eye witness who participated in a one man show-up orchestrated by the
police, should be suppressed as the fruit of an illegal stop. Likewise, although briefly alluding
to such a challenge, Defense Counsel never articulated its position that the State could hot meet
its burden of proof in response to such a Motion to Suppress absent production of Dutton as the
only eye witneés to, and participant in, Applicant's initial stop and detention. The record before
this Court verifies that Defense Counsel failed to challenge the Court's rulings on both the
identification issue and the admissibility of Applicant's statements to law enforcement on the
ground that all evidence stemming from the initial illegal stop would be inadmissible as the fruit
of the poisonoﬁs tree; the illegal stop. While Defense Counsel expressed indignation and
concern over the fact that Dutton was not presented by the prosecution as a witness available for
cross-examination, the defense never directly challenged the introduction of any of this evidence

as the fruit of the poisonous tree. ~Although Dutton’s statement read into the record during the
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Neil v. Bz‘gge;*s hearing arguably asserted that Applicant voluntarily consented to hand over his
ID card once he was stopped by Dutton, Duﬁon was not available to be cross-examined on this
crucial point.

Following the in-camera testimony of Investigator Dow, the State renewed their request
that the prosecution be permitted to introduce the eyewitness identification testimony of Jeffrey
Smith despite his participation in the one man show-up. Tr. 192, 1. 18- p. 199,1. 3. The trial
court ruled that the show-up procedure employed was not unduly suggestive_ and further found
adequate evidence of an independently reliable statement by this identification witness. Tr. 199,
1. 3-18.

Following the Court’s ruling on the identification issue, and the admissibility of
Applicant’s statements, Defense Counsel for the first time raised a Sixth Amendment challenge
pursuant to Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354 (2004), alleging a violation of
Applicant’s right to confront his accusers resultant. from the State’s failure to present Sergeant
Dutton as a witness. Interestingly, Defense Counsel allowed the State to announce to the Court
the nature of the defense motion, characterizing it simply as a "Motion to Suppress the
Evidence." Tr. 199, 11. 22 - 24.

While Defense Counsel argued that the drugs found on Applicant at thé time of his-
detention and the weapon that was seized from him would be inadmissible absent a showing that
the initial stop was proper, Defense Counsel did not argue that Applicant's statements, previously
ruled admissible by the court, were fhe fruit of an /illegal stop. Likewise, Defense Counsel did
not argue that the out-of-court idenﬁﬁcaﬁon of Applicant by Jeffry Smith during the sho§v-up
was the fruit of an illegal stop or that any subsequent in-court identification of Applicant by this

witness was tainted by the illegal show-up which flowed from the initial illegal stop. Applicant '

10
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is certainly mindful that there was testimony that Dow just happened to pass by the location of
the stop while transporting Smith to headquarters for further questioning. Dutton’s statement, as
read into the record, directly disputed that claim and documented the fact that she was contacted
and told an officer was on the way to her location with a witness. Defense Counsel was unable
to further explore this point with Dutton at trial sirice she was not called as a witness by the State,
Defense Counsel had not interviewed her prior to trial and did not have her under subpoena for
this trial.  Defense Counsel focused its challenge on the failure of the State to present Dutton as
a witness aﬁd the improper admission of her statement into evidence. Significantly, the defense
did not arglié that without the introduction of her statement, the State failed meet its burden of
proof concemning the legality of the stop. Tr. 199, 1. 24- p. 203, 1. 8.

Just as Defense Counsel was finally beginning to approach the subject of the description
of the suspect as it related to Applicant's stop by Dutton, the prosecution interrupted Defense
Counsel and proﬁeeded with witness testimony from the officers who seized drugs and a weapon
from Applicant after he was detained: Tr. 203, 1. 13-p. 211, 1. 23. At no point did Defense
Counsel argue that, absent testimony from Dutton, the State could not establish the legality of the
stop. Applicant’s Defense Counsel never argued that the limited description provided by
dispatch was not sufﬁcient provide reasonable suspicion justifying the stop of any light skinned
black male wearing a neutral colored jacket. Furthermore, Defense Counsel did not argue that
the State had failed to meet its burden of proof with regard to a claim that Dutton wasn't
unavailable witness under Rule 804. Although Defense Counsel did attempt some sort of
challenge to the consideration of Dutton’s statement pursuant to Crawjord, supra, they only did

so only after allowing the Court to make a final ruling, without objection, on the admissibility if

11
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the eye witness identification testimony, and Applicant's statements, in the absence of any sort of
testimony concermning the legality of the initial stop.

Applicant respectfully submits that the testimony and arguments addressed above .
graphically demonstrate Défense Counsel’s deficient representation on these crucial issues. On
the facts of this case, Counsel’s errors and omissions as discussed herein, where highly
prejudicial to Applicant. Applicant 'submits there is a reasqnable probability that the outcome of
his trial would have been different, but for Defense Counsel’s deficient representation.
Additionally, even if the rulings of the trial court had been adverse to Applicant on these issues,
he would have .beep able to raise these issues on direct appeal had they been properly preserved
at trial by proper motions and objections.

Failure to Argue Applicant was subjected ¢ an Unlawful search and Seizure

The Fourth Amendment arguments ad\}anged by Defense Counsel in support of the
Motion to Suppress were not érgued until after the trial court had already ruled on the
identification issues Before the Court and the | admissibility of Applicant’s statements made
following his stop. See, Tr. 210, 1. 19-p. 212, 1. 13. Applicant respectfully submits that Defense
Counsel was ineffective’for neglecting to advance these arguments, with more specificity, before
the trial judge’s rulings on the identification issue and the court’s rulings on the admissibility of
the statements made- after the illegal stop. In Defense Counsel’s PCR testimony he asserted that
Applicant met the description ‘of the suspect wanted in connection with this‘shooting. He failed
to acknowledge his failure to argue that thé description in question was too vague, and provided
too little information, ;cp provide é reasonable suspicion that Applicant was the shooter and
therefore, was not sufficient to suppor’t the stop. Likewise, as noted supra, the argurrients made

by Defense Counsel were not advanced in a timely manner where they were not made until after

12
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the Couﬁ ruled on the admissibility of the Applicant’s identification by Smith and.the
admissibility of Applicant’s statements. Even when finally advanced, Defense Counsel failed to
argue that the State could not meet its burden of proof in response to this challenge to the
legality of this stop without producing testimony from the law enforcement officer who
conducted the stop. Even at that late time in the proceedings, defense counsel still failed to fully
articulate why the publication of Dutton’s statement on the record was improper in the absence
of any showing that this witness was unavailable to testify for the state and to be cross-examined
by the defense.

Respondent argues that this issue could héve been argued on direct appeal. Applicant
respectfully submits that this position indicates a misreading of the record below. By the time
Applicant finally argued that any evidence found as ‘a result of the unlawful stop was
inadmissible, the trial court had already ruled on the admissibility of some of the most damaging
evidence varising'from that stop. Therefore, Defense Counsel waived any argument that might
have been advanced on direct appeél concerning the fact that Smith’s identification of |
Applicant was tainted by a show-up that flowed from the unlawful stop and detention of
' Applicémt by Dutton. Likewise, by the time the arguments were advanced concerning an ille;gal
stop, Defense Counsel had already waived any argument alqng these lines concerning
Applicant’s statements to law enforcement.

Failure to ask for a recess to subpoena Officer Dutton for the Defense

Applicant asserts that Defense Counsel shouid have subpoenaed Dutton as a witness for
the defense. As previously noted, Defense Counsel at one point in the pretrial motions portion
of this three day trial, stated that he guessed he was going to have to subpoena Dutton himself

since the State was not going to produce her. Defense Counsel made this statement without
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raising any challenge to the State’s inability to meet their burdon of proof without her testimony
or to the consideration of her statement in the face of the State’s failure to establish Dutton was
an unavailable witness pursuant to 804, SCRE. - At that juncture the trial judge noted that she had |
not yet ruled on the question of whether Dutton’s testimony was necessary. The fact remains
that Defense Counsel allowed the pietrial.motion hearing to go forward without asidng for the
opportunity to subpoena this witness for the defense since she was not being produced by the
State. This trial lasted several days. Trial Counsel has provided no reasonable explanation for
why he could not have had officer Dutton subpoenaed to appear. The content of her statement,
as read in Court, indicated. that someone toid her a witness was being brought to her for an -
orchestrated show-up. Defense Counsel could have specifically questioned her concerning that
portion of her statement and couid have questioned her concerning her claim that Applicant
consented to giving her his ID card. Signiﬁcaritly, Defense Counsel could have challenged the
sufficiency of _the basis for Applicant;s stop through testimony from Dutton. He should have
been prepared to do so. - |
Failure to Advise Applicant that the Decision of Whether to Instruct the Jury on Voluntary
Manslaughter is Discretionary with the Trial Judge and for failing to more thoroughly
explain the requirements for a finding of veluntary manslaughter.

Respondent strongly relies on State’s Exhibit No. 1, a letter written to Applicant by
Public Defender originally assigned to his case, Christie Gré;fton (hereéfter referenced by her
married name Goldberg) for the proposition that "there was no guarantee that hie would be
entitled to a voluntary manslaughter charge." The Respondent notes Goldberg's statement in
this letter that she provided Applicant a memorandum on her analysis of this question.
Respondent asserts that Applicant’s PCR testimony that he would've accepted the plea offer of

30 years if he had known there was a possibility that he would not be entitled to a voluntary

14
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manslaughter charge is not credible in light of the fact that he had admittedly turned down the 30
~ year deal for a plea to murder. The State attack.les great signiﬁcaﬁce to Applicant’s testimony
that he rejected the plea c;ffer of 30 yéars‘ "because he did not want to serve that much time on a
day-for-day séﬁtence. " Applicant respectﬁlly asserts that Respondent overstates the significance
: of the letter written to Applicant by his ﬁrst Public Defender and fails to take into account other
key aspects of Applicant's argument. The letter written to Applicant, introduced as Respondent’s
Exhibit 1, admittedly states thalt "ultimately upon review of this information I do believe that in a
Jury trial the lesser included offense of voluntary manslaughter as well as the‘defense of duress

would not be available as options, and therefore, you would likely be found guz'fty of murder."

N

The weight of this letter as evidence in this PCR action pales when closely examined in light of
multiple important points. They are:

o The correspondence in question clearly states that Goldberg assigned a law clerk at the
Public Defender's Office to review Applicant's file and do the legal research relevant to
questions that had been put to Goldberg in a letter. The letter goes on to state that based
on a review of the law clerk's research, Goldberg concluded that voluntary manslaughter
and to the defense of duress "would not be available as options” at a jury trial. Thus,
Applicant may not have had confidence in this advice masmuch as it did not come from
Defense counsel’s own research. :

o While the letter in question was introduced as an exhibit during the Post-Conviction
Relief hearing, the memorandum referenced in that correspondence was not. Relying
solely on the evidence before the Court, we are left only with the assertion found in the
letter itself wherein Goldberg expressed the view that the lesser included offense of
voluntary manslaughter would not be “an option" should Applicant go to trial. This
simple statement, is a far cry from specific legal advice concerning the manner in which
lesser included charges are potentially submitted to the jury for their consideration. This
letter does not advise Applicant that a trial judge would have to decide whether the
evidence presented at trial supported a request for a jury charge on voluntary
manslaughter as a verdict option. Nor did it clearly warn him that the jury would never
even hear about voluntary manslaughter if the trial judge declined to issue the charge on
this lesser-included offense. :

e While it is true that Applicant acknowledged that he declined the offer of 30 years for a
plea to murder because he did not want to serve a 30 year day-for-day sentence, he also

15
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specifically testified that he would have taken that plea offer if he had understood that he
might not even have the opportunity for the jury to consider the lesser-included offense of
voluntary manslaughter if he proceeded to trial. The fact that a defendant might be
willing to risk a potential life sentence in exchange for a chance that a jury might find
him guilty of lesser included offense, which. carried a maximum term of 30 years which
did not have to be served day for day, is not, as the Respondent suggests, proof that he
would not have excepted the 30 year offer for a plea to murder him if he had understood
that, depending on the ruling of a trial judge, a jury might not ever have the optxon of
even considering the lesser included offense of voluntary manslaughter.

Applicant also expressly testified that if he had understood the law concerning the
requirements for a finding of voluntary manslaughter at the time of the plea offer, the
way he did at the time of his PCR hearing, he would have taken the deal offered by the
State to plead to murder for a negotiated 30 year sentence.

For these reasons, Applicant respectfully asserts that he is entitled to relief on this ground.

Applicant most respectfully argues that the evidence adduced at his trial did not constitute
overwhelming evidence of his guilt which would bar a finding of prejudice on any alleged
deficiency. Applicant asks this Court to note the following: -

[

The right to effective assistance of counsel has been found to extend to representation in -
the plea negotiation process. Davie v. State, 381 S.C. 601, 675 S.E.2d 416 (2008). The
strength of the State's case is” not the operative consideration in deciding whether
Applicant has been prejudiced by the failure of Defense Counsel to give him adequately
legal advice in the context of deciding whether to accept a plea offer made by the State.
Indeed, the fact that the case against Applicant may have been strong, would be a factor
which would go toward the wisdom of accepting any such plea bargain extended by the
State. Applicant would submit that in order to be valid, a plea of guilty must be entered
with a comprehensive understanding of a number of factors including the strength of the
prosecutions case against the defendant and the consequences of a plea. State v. Hazel,
275 S.C.- 392, 271 S.E.2d 602 (1980) State v. Lambert, 266 S.C. 574, 225 S.E.2d 340
(1976).

Here, the record supports Applicant's posmon that he believed accepting the plea bargain
would mean giving up the right to have the jury decide whether he was guilty of murder
or guilty of voluntary manslaughter. It is clear from the testimony presented during the
Post-Conviction Relief proceeding that Applicant did not have the benefit of knowing
that a trial judge might not even let the jury consider voluntary manslaughter as a verdict
alternative. The language in the letter relied upon by Respondent is such that it could
easily have been interpreted by Applicant to mean that the jury might not even consider
voluntary manslaughter to be a reasonable alternative to a finding of Murder; an
interpretation which would have left Applicant with hope that Counsel could persuade the
jury otherwise. -

16
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e Where Applicant has argued that Defense Counsel was ineffective in the manner in which
he represented Applicant in arguing pre-trial motions to suppress, the overall strength of
the prosecution’s case against Applicant should be evaluated in light of the weight of the
remaining evidence had a Motion to Suppress all the evidence flowing from his illegal stop
been excluded from evidence. :

In addition, Applicant respectfully submits that the deficiencies of Defense Counsel were
highly prejudicial to his ability to make a knowing decision about a plea offer made by the State,
and his right to a fair trial. Further, the errors and omissions in question were not rendered

harmless by the weight of the State’s case. Applicant asks that this Court consider the following:

o The fact that the State presented several eyewitnesses who identified Applicant as the
shooter, is not dispositive of the question of whether Applicant would have believed a
jury might conclude the shooting to have constituted voluntary manslaughter Versus
murder.

o Likewise, the fact that Applicant gave a detailed confession in which he asserted that
he believed his life was in danger and that he would be killed if he did not take action,
did not negate his claims. Had the lower court found that Applicant‘s statements were
the fruit of an illegal stop, any such confession would have been excluded at trial.
Even if admitted, the content of the statements in question would not have conclusively
eliminated the possibility of a jury finding a voluntary manslaughter. There are many

~cases in this Staté where a defendant has been found to be entitled to a jury charge on a
lesser-included offense despite the assertion of another defense to the charge. There is
no basis for to concluding that Applicant would have believed that the fact that his

 statements to law enforcement might come into evidence, necessarily eliminated the
possibility that a jury might find him guilty of the lesser included offense of voluntary
manslaughter.

The prejudice to A;aplicant from the errors addressed herein is clear. Had he understood that
he was not guaranteed the opportunity to at least have the jury consider voluntary manslaughter
as a verdict option, as opposed to murder, he would have accepted the proposed plea to murder
in exchange for a negotiated sentence of 36 years. Had Applicant’s Defense Counsel properly
argued his Motions to Suppress, thera exists a reasonable probability that all the evidence

flowing from his illegal stop would have been suppressed. Had the evidence from the stop been
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excluded from evidence, there is a reasonable probability the outcome of Appliéant’s trial would
have been different. |

Defensé Counsel was inef‘fec‘tive. for failing to advise him that he could present testimony
during the Jackson v. Denno, hearing held in his case without waiving his right to the final
closing argument to the jury.

Defense Counsel did not present Applicant as a witness duﬁng his Jackson v. Denno
hearing. He admitted in his PCR testimony that he had no recollection of édvising Applicant that
he could present testimony during that pre-trial motion hearing without forfeiting his _right to the
last argument to the jury. Applicant’s testimony confirms that he would have testified during
this proceeding had he known he could do without ,forfeiting his right to the final argument. The
record therefore establishes that Defense Counsel was ineffective in failing to adequately advise
Applicant concerning this crucial issues.

" Conclusion |

For all these reasons, Applicant ‘now respectfully asserts that he has met his
‘burden of proof concerﬁing all the Sixth Amendment Clairﬁé ad\}anced by him in this Post-
Conviction relief action. Ariy issues raised by Applicant in his pleadings, aﬁd addressed by the
testimony and evidence presented at his evidentiary hearings, which may not be covered in this
proposed memorandum are not being waived. On any such issues, Applican;( rélies upon the
allegatioﬁs as raised in his Post-Conviction Application and the testimony and evidence related
thereto presented at his evidentiary heariﬁ'gs held on Auguét 25, 2105 and October 15, 2015.

He asks this Honorable Court to grant him a new trial.

18



-~ 1095

Attorney and Counselor at Law, /
S.C. Bar No. 5099 ‘

Law Office of Tara Dawn Shurling, PA
3614 Landmark Drive

Suite A

Columbia, South Carolina 29204
(803)738-8622 Phone

(803)738-1600 Fax

tdslaw@shurlinglaw.com -
ATTORNEY FOR APPLICANT

This 0’_2 hﬂl’ day of March, 2016.
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STATE OF SOUTH CAROLINA.
IN'THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND
| - 2013-CP-40-07560
JOEL ROBINSON, #251879,

Applicant,
CERTIFICATE OF SERVICE:

STATE OF SOUTH CAROLINA, _
Respondent,

ot
e

[

The undersigned attorney hereby certifies that one copy of the Menforandym ini=
Support of Post-Conviction Reliefin the Form of a Proposed Order in the abgve-Zhtitled ~
Pl i)

cause has been served upon, Assistaiit Atiorney General, J. Clayton Mitchell, by U. S.

Mail on this the 4 . day of March, 2016 to:

J. Clayton Mitchell

Assistant Attorney General
Office of the Attorney General
P. 0. Box 11549

Colurnbia, SC 29211

The original having been mailed to the Richland County Clerk of Court for filing.

Tara Dawn Shuriin |
Aitorney and Counselor af L

SWORN TO BEFORE ME this a L day of

March, 2016.
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STATE OF SOUTH CAROLINA ) B
IN THE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND )
» » ) 2013-CP-40-07560
JOEL ROBINSON, #251879, )
)
Applicant, )
) CERTIFICATE OF SERVICE
)
v, )
)
)
STATE OF SOUTH CAROLINA, )
Respondent. )
)
The undersigned hereby certifies that a triie copy of the Memorandumf@ S*&ppon of a

.

Post-Conviction Relief in the Formv of a Proposed Order, in the above matter ha" %ecn served On
the Honorable Tanya A. Gee, Circuit Court Judge, by U. S. Mail this é- I’Zl’ day of March,
2016 to:

The Honorable Tanya A. Gee

Circuit Court Judge

P.0O. Box 192
Columbia, SC 29202

The original having been mailed to the Richland County Clerk of Court for filing,..

Tara Dawn Shurfing
Attorney and Counselor at Law

SWORN TO BEFORE ME this.éf‘%ay of
Maxch 2016.

Noi&vy/publw South Carolina

oy He § e i , Q”: : ’ /
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STATE OF SOUTH CAROLINA , J UDGMENT IN A CIVIL CASE
COUNTY OF RICHLAND '

IN THE COURT OF COMMON PLEAS ' CASE NUMBER: 2013CP407560
Joel Robinson #251879 State of South Carolina
PLAINTIFE(S) _ DEFENDANT(S)

Submitted by:

Attorney for : [ Plaintiff [_] Defendant or [_] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
[0 JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

X DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a -
. decision rendered.

(1 ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; . [ Rule 41(a), SCRCP (Xpl Nonsuit); _

Rule " 43(k), SCRCP (Settled); ] thér ,»Dlsmlsé’ed without

prejudice ' o

[0 ACTION STRICKEN (CHECK REASON): ‘[J Rule 40(j), SCRCP; (] Bankruptcy; c"i ,
[] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration &Wa-rd ﬂ:’Othe

[] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): “ﬁ'r?— w7
(] Affirmed; [ JReversed; [ ] Remanded; [} Other , QO ms g eV

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGEP{;Y oﬁ‘x—m CIREUIT COURT

RULING IN THIS APPEAL. >4
IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [X] Statement of J@gmm by the Court:

rr.

ORDER INFORMATION
This order [ ends [_] does not end the case.

Additional Information for the Clerk : After careful consideration, Applicant's Motion for Reconsideration is
denied.

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there
is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of (List name(s) below) | Judgment Against (List name(s) below) | Judgment Amount To be Enrolled
5 -

$

$

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this form may be
addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional taxable costs not
available at the timé the form and final order are submitted to the judge may be provided to the clerk. Note: Title abstractors and researchers
should refer to the official court order for judgment details.

Circuit Court Judge . Judge Code 2756 Date _ March 8, 2016

For Clerk of Court Office Use Only

This judgment was enteged on the 4 day of . , 20 and a copy mailed first class or placed in the appropriate
attorney’s box on this day of ﬂ , 20 l o to attorneys of record or to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Court Reporter - Clerk of Court

scﬁcp Forva4C (10/2011) | | | | SCAN N E@
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STATE OF SOUTH CAROLINA. )
COUNTY OF RICHLAND )
) 2013-CP-40-07560
JOEL ROBINSON, #251879, J
' )
Applicant, ) : :
: ) AMENDED RULE 39(¢) SCRCP,
) MOTION TO ALTER OR AMEND
4 ) G g’a )
\ ) €37 ?5 "f’zi;
STATE OF SOUTH CAROLINA, ) v F”E
Respondent. ) R Ve
) = U
S i - L
| vo w &
NOW COMES the Applicant in the gbove-captioned case, acting by and thrgugh -%

e

. i §Y
undersigned counsel, respectfully moving this Court pursuant to Rule 59(e), SCRCP, 1o alter or
amend its Order of Dismissal filed January 25, 2016. The Application for Post-Conviction

Relief in this matter was filed on December 16, 2013. An evidentiary hearing was convened on
August 25, 2013, in which the State wds represented by Assistant Attorney General, J. Clayton
Mitchell and the Applicant was represented by Té.ra Dawn Shurling, Esquire. The evidentiary
hearing was. recessed at the éonclusion of thatl proceeding and V.vas reconvened on October 13,

2015 for furthér testimony. .In support of this motion, the Applicant would show unto this

Honorable Court the following with regard to issues, or aspects of allegations raised, which were

either not addressed in the Order of Dismissal, or, were inadequately addressed.

The issues asserted in the Pro Se Application for Post -Conviction Relief were more

narrowly.defined by his PCR Counsel at the.outset of the August 25, 2015 evidentiary hearing.
‘Those claims, as articulated for the Court, were:

1).  Defense Counsel was ineffective for failing to adequately argue a Motion to Suppress.
Applicant's statements, and other evidence, on thie following grounds:

A) The State failed to establish that Officer Dutton was an

unavailable witness at trial prior to the introduction of statements
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attributed to Dutton thereby violating Applicant's right to confront
all the witnesses against him in violation of the Confrontation
Clause of the United States Constitution.

B) Defense Counsel was ineffective for failing to investigate and
argue the fact that Applicant was under the influence of drugs at
the time of his statements to law enforcement to a degree that he
could not enter a knowing and voluntary waiver of his rights.

C) Defense Counsel was ineffective for failing to request a recess
to give the defense the opportunity to explore presenting Officer
Dutton as a potential witness for the defense.

D) Defense Counsel was ineffective for failing to adequately
argue that the absence of Officer Dutton denied Applicant the
opportunity for cross-examination of this witness concerning the
existence of a sufficient legal basis for Applicant’s stop and
detention. Defense Counsel failure to argue, in a timely manner,
that the State’s failure to present this witness resulted in a lack of
proof concerning legality of Applicant’s stop and detention
negatively impacted Applicant’s ability to argue that all the
evidence flowing from that stop was inadmissible including, but
not limited to, statements allegedly made by Applicant as a
consequence of that stop.

E) Defense Counsel was ineffective for neglecting to explore the
potential benefit of using Officer Dutton as a witness for the
defense and for neglecting to subpoena her where the record
indicates that the defense had the opportunity to do so.-

2). Applicant alleged that Defense Counsel was ineffective for failing to exercise due diligence

in the plea bargaining process. Specifically, Applicant alleged the following with

claim:

A) Defense Counsel was ineffective for failing to adequately
explain the legal standards for obtaining a jury instruction
on the lesser-included offense of voluntary manslaughter.

B) Defense Counsel was ineffective for neglecting to adequately
explain to Applicant that the trial judge would ultimately
decide whether, or not, the evidence supported a request for a
jury charge on the lesser-included offense of voluntary
manslaughter. ‘

regard to this



C) Defense Counsel was meffectwe for allowing Applicant to
reject a plea offer by the State with out a comprehensive
understanding of the fact that, at a jury trial, the presiding
judge could deny a request for a jury instruction on the
lesser-included offense of voluntary manslaughter and
thereby deny him the opportunity to have his jury even .
consider finding him guilty of that crime instead of murder.

During the testimony and evidence presented at the two evidentiary hearings held in this

case, Applicant also argued that,

3) Defense Counsel was ineffective for failing to advise him that
‘he could present testimony during the Jackson v. Denno,
hearing held in his case without waving his right to the closing
argument to the jury.

With regard to Applicant’s allegation that Defense Counsel was ineffective for failing to
move to suppress his statements to law-enforcement, Applicant most respectfully asserts that the
Order of Dismissal entered in his case neglects to make findings of fact and ruling of law with
regard to an important component of this Sixth Amendment claim.

Failure to Move to Suppress Applicant’s Statement
Order of Dismissal pages 4 — 6.

The Order of Dismissal addresses Applicant’s claim that Defense Counsel neglected to
investigate and present arguments concerning the fact that he was intoxicated at the time he was
initially detained by law-enforcement and therefore, was not capable of making a knowing and
voluntary waiver of his right to remain silent. The Order of Dismissal does not, however,

address Applicant’s claim that Defense Counsel was ineffective for neglecting to argue that his

statements should be suppressed as the fruit of an unlawful stop which was not supported by

(V3 )
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probable cause, or even thé lesser standard of reasonable suspicion. State v. Hewins, 409S.C. 93,
760 S.E.2d 814 ( S.Ct. 2014); State v. Morris, 411- S.C. 571, 769 S.E.-2d 854 (S.Ct. 2015). The
Order of Dismissal issued by this Honorable Court does not address Applicant's claim that
Defense Coﬁnsel neglcéted to argﬁe that all statemerﬁs allegedly made by hi-m.following his
illegal stop and detentién would be the fruit of th¢ péisonods tree. Wong Sun v. United States,
371 U.S. 471, 83 S.Ct. 407 (1963).

Applicant specifically argued that Defehse Counsel was ineffective for neglecting to.
argue that the State céuld not meet its burden of proof with regard to the legal basis for
Applicant’s stop and detention where they neglecjced‘ to present the testimony of the officer who
made the stop, Sergeant Dutton. Applicant further argued that Defense Counsel was deficient for
neglecting to argue that the State failed to meet its burden of proof with regard to establishing
that Dutton was an unavailable witness within the meaning of Rule 8§04, SCRE.

The testimony of all the othef law-enforcement lofﬁccrs at Applicant’s trial who
responded to the location where he was stopped and detained indicéltes that they were dispatched
as backup after Applicant was stopped and was being detained. by Sergeant Dutton. In the
context of the Neil v. Biggers' hearing, Defense Counsel did indicate that the defense had "a
problem with" the introduction of the statement made by Sergeant Dutton. Tr. p. 75, 1.15-p.85,
1.17. During that hearing Officer Fisher testified that he went to where Applicant had been
stopped to provide backup for Dutton. His testimony establishes that when he arrived at the
location, Dutton already had Applicant stopped and was checking his ID card. He specifically
testified that "We went and backed her up." Tr. 86, 1. 3-p. 87, 1. 10. Officer Bailey testified that
he was riding with Officer Fisher on the night in ‘question and rerqembered being sent as back up

for Sergeant Dutton. Tr. 93, 1. 17- p. 94, 1. 9. He testified that upon arrival he saw Dutton

! Neil v. Biggers, 409 U.S. 188, 93 S.Ct. 375 (1972).



standing next to her vehicle and that he believed she was running the suspects ID. He testified
that she "had his ID card" when they arrived at the scene. Tr. 94, 1I. 7- 17. Officer Fisher
testified that he heard the dispatch describe the shooting suspect as "a light skinned black male."
He further testified that he heard Dutton inquire as to whether there was any clothing description
and then heard a response stating, "a tan jacket." Tr. 86, 11. 10-19. Officer Bailey testified that
he heard the description of the.suspect over the radio describing "a light skinned black gentleman
with a bald head such as_myself. " Tr. 93, 11. 4-16. He testified that upon arrival the individual he
saw with Dutton did fit the description of the shooter that he had previously heard over the radio.
Tr. 94, 1.10- p. 95, 1. 3. -

Following the trial court's ruling on the Motion to Suppress the identification of
Applicant by Lavern Smith, an individual who had participated in a one man show up at the
location where Applicant was stopped and detained by Dutton, the Court proceeded with a
hearing on Applicant's Motioﬁ to Suppress his statements. Tr. 102, 11.12-19. The State’s first
witness during the Jackson v Denno’ hearing was Brian Carrol, an officer with the Columbia
Police Department. He testified that he was the officer assigned to transport Applicant from
where he was stopped byADu‘cton to the headquarters. Tr. 102,1. - p. 104, 1. 19. He testified that
during the apprqximately 6 minute drive to headquarters he did not have any conversation with
Applicant. He testified that upon arrival at headquarters, he was in an interview room with
Applicant for approximately 10 minutes while waiting for Investigator Reese to arrive.
According to his testimony, during that time period, Applicant made several statements to the
effect that "the victim disrespected him." Tr. 105, 1. 7-p. 206, 1. 15. Officer Fisher, who
previously testified during the Neil v. Biggers hearing, also testified for the State during the

Jackson v. Denno proceeding. He testified that while they were at the scene of Applicant’s

2 Jackson v. Denno, 378 U.S. 368, 84 S.Ct. 1774 (1964).
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detention, Investigator Rgese allowed Applicant to smoke a cigarette. Fisher testified that when
Reese "turned to do something" he heard Applicant say "/ killed hzm He's dead.” Tr. p. 110, 1. 6-
p. 111, 1. 15. Fisher testified that the statements by Applicant were spontaneously made and that
these utterances were not in response to any action by him intended. to elicit a response. He
further testified that he attempted to Mirandize Applicant after this spontaneous admission; but
Investigator Réese stopped him from doing so and took Applicant into his custody. Tr.p. 111, 1.
6-p.112,1. 24.

Investigator Reese also testified during the Jackson v. Denno hearing. He confirmed that
he did not personally hea,r the statement alleged to have been spontaheousiy made by Applicant
while he was smoking a cigarette. He acknowledged stopping Fisher from saying-anything
further to Applicant.' He asserted that he stopped Fisher from Mirandizing Applicant because it
was not Fish@r's job to advise him of his rights, and becauée,he was in charge of interviewing
Applicant; not Officer Fisher. He tevstiﬁed that Fisher related to him the statements Applicant
made to him while smoking the cigarette. Tr. 118, 1. 10- p. 119, 1. 13.

Investigator Reese proceeded-to tesﬁfy that he fully Mirandized Applicant on February
16, 2007 at 12:47 AM. He testified to the content of the advice of ‘rights he administered to
Applicant and then described Applicant's demeanor at the time of his interview. .Tr: 120, 1. 2-
p.123, 1. 21. He proceeded to describe the interview process and to identify State's Exhibit No. 7
as the written statement given by Applicant. Tr.120, 1. 4-p. 135, 1. 16.

The trial court ruled that all the statements attributed to Applicant by Carol, Fisher and

'Reese were admissible. Following that ruling, the State indicated that the only remaining pretrial
matter was a Motion té Suppress by the defense. Defense Counsel then stated, "7 guess we are

going to have to subpoena Sergeant Dutton, Your Honor." Defense Counsel went on to advise



the Court that the defense had not been aware that Sergeant Dutton no longer worked for the
police department and offered that as an explanation for why the defense did not have her under
subpoena. Defense Counsel noted that the legality of the initial detention was critical to a Fourth
Amendment analysis of any evidence obtained after that stop. Tr. 143, 1. 17- p 145, L 13,
Thereafter an off-the-record bench conference was held and, following a short break, the trial
proceeded with jury selection. Tr. 145,1. 15- p. 146, 1. 14.

Following jury selection, the Court proceeded with pretrial matters. The State advised the
Court that Investigator Dow .was present, but ill, and asked that his testimony be taken first so
that the State could “just get him up and running..." Tr. 180, Il. 10-17. Investigator Dow
testified to the facts and circumstances surrounding the one man show-up conducted at the scene
of the stop initiated by Dutton. During his testimony he expressly denied calling Dutton on the
evening in question. Tr. 180, 1. 20-p. 188,1. 16. During an earlier portion of the Neil v. Biggers
hearing, Dutton's own statement was read into the record. In that statement, Dutton indicated
that after initiating the stop, she got Applicant’s ID “and went to my ‘car to run his information.
That's when I was informed that Investigator Dow was bringing a witness by." Tr. 81, 1. 11- p.
83, 1. 2. ‘After the State reaci Dutton’s entire statement into the record, Defense Counsel argued
that the State needed to producé her as a witness. In response, the State argued that the
prosecution had already éstablished the threshold requirements for the admission of the witness's
identification of Applicant under the requirements of Neil v. Biggers, supra. the prosecution
simply noted that Dutton no longer worked at the Columbia Police Department. Tr. 83,1, 11- p.
84, 1. 11. At no time, did the State indicate that any effort has been made secure Dutton as a
witness for the State. Théy made no effort whatsoever to submit that she was an unavailable

witness within the meaning of Rule 804, SCRE.
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Significantly, when the hearing on pretrial motions was resumed after jury selection, the
defense never fully articulated the basis for its Motion to Suppress evidence. While Defense
Counsel had initially alluded to a Fourth Amendment challenge predicated upon an illegal stop,
that position was never fully articulated for the record. Tr. p. 78, 1. 13-p. 79, 1.12. Although
Defense Counsel did not object when the prosecution stated that, "let's just go ahead and make
her statement part of the record” théy did ultimately challenge Dutton's statement being read into
the record by the State, and moved to stﬂkc it from the record, but not until after it had been read
into the record. The Court did not initially rule 6n a Defense Counsel's Motion to Strike Dutton’s
statement from the record, but rather indicated that fhe Court had not yet ruled on whether or not
Dutton’s testimony was necessary. Tr. 83, 1. 11- p.85, 1. 9. Following lengthy arguments
concerning why the eye witness who participated in the one man show-up should not be
permitted to identify Applicant in Court, the trial judge ruled that the State had sufficiently met
it's burden of proof and ruled that the identification by this witness was admissible.® Tr. 98, 1. 1-
p. 102, 1. 14. No objeétion_was made by Defenée Counsel to the Court’s ruling based upon the
State’s failure to produce Dutton as a‘witnass. Neither did Defense Counsel renew its request for
a ruling on Applicant's Motion to Strike the publication of Dutton's statement on the record.

Following the Court’s ruling on the identification issue, the State proceeded with a
Jackson v. Denno hearing on the admissibility of statements attributed to Applicant. Tr. 102, 11.
15-18. At that proceeding, the Stéte presented testimony from Officer Brian Carrol, Officer
Rodney Fisher and Investigator Kevin Reese. Tr.107; 19- p.135,1. 17 Following arguments by
the parties, the trial court ruled that both the oral statements of Applicant, and his written

statement, was admissible. Tr. 135, 1. 18- p. 144,]. 16.

® It is less than clear whether Defense Counsel was arguing for the suppression of testimony concerning Smith’s
identification of Applicant during the show-up procedure. Dow did not, however, testify in the presence of the jury.



As previously noted, following the Trial Court's fulings on both the identification issue,
and the challenge to Applicant's statements, there was a discussion on the record concerning the
fact that the defense was apparently "going to have to subpoena Sergeant Dutton..." Tr. 144, 1.
17-p.145, 1. 16. At no time, however, did Defense Counsel argue with specificity that the Court
should find that both Applicant's alleged statements to law-enforcement, and his in-court
identification by an eye witness who participated in a one man show-up orchestrated by the
police, should be suppressed as the fruit of an illegal stop. Likewise, although briefly alluding
1o such a challenge, Defense Counsel never articulated its position that the State could not meet
its burden of proof in response to such a Motion to Suppress absent production of Dutton as the
only eye witness to, and participant in, Applicant's initial stop and detention. Likewise, the
record before this Court indicates that Defense Counsel failed to challenge the Court's rulings on
both the identification issue and thé admissibility of Applicant's statements to law enforcement
on the ground that all evidence stemming from the initial illegal stop would be inadmissible as
the fruit of the poisonous tree; the illegal stop. While Defense Counsel expressed indignation

_ and concern over the fact that Dutton was not presented by the prosecution as a witness available
for cross-examination, the defense never directly challenged the introduction of any of this
evidence as the fruit of the poisonous tre.e. Although Dutton’s statement read into the record
during the Neil v. Bigger$ hearing arguably asserted that Applicant voluntarily consented to hand
ox}er his ID card once he was stopped by Dutton, Dutton was not available to be cross—examinéd

on this crucial point.
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Following the in-camera testimony of Investigator Dow, the State renewed their request

that the prosecution be permitted to introduce the eyewitness identification testimony of Jeffrey

Smith despite his participation in the one man show-up. Tr. 192, 1. 18- p. 199,1. 3. The trial
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court ruled that the show-up procedure employed was not unduly suggestive and further found
adequate evidence of an independently reliable statement by this identification witness. Tr. 199,
1I. 3-18.

Following the Court’s ruling on the identification issue, and the admissibility of
Applicant’s statements, Defense Counsel for the first time raised a Sixth Amendment challenge
pursuant to Crawford v. Washington, 541 U.S. 36, 124 S;Ct._ 1354 (2004), alleging a violation of
Applicant’s right to confrdnt his accusers resultant from the Staté’s failure to present Sergeant
Dutton as a witness. Interestingly, Defense Counsel allowed the State to announce to the Court

the nature of the defense motion, characterizing it simply as a "Motion to Suppress the

Evidence." Tr. 199, 11. 22 - 24.

While Defense Counsel argues that the drugs found on Applicant at the time of his
detention and the weapdn that was seized from him would.be inadmissibie absent a showing that
the‘ initial stop was proper, Defense Counsel did not argue that Applicant's statements, previously
ruled admissible by he court, were the fruit 6f an illegal stop. Likewiée, Dcfensé ‘Counsel did not
argue thaf the out-of-court identification of Applicant by Smith during the show-up was the fruit
of an illegal stop or that any subsequent in-court identification of Applicant by this Mtness was
tainted by the illegal show-up flowed from the iniﬁal illegal stop. Applicant is certainly mindful
that there was testimony that Dow just happened to pass by the location of the stop while
transporting Smith to headquarters for further questioning. Dutton’s statement, as read into the
record, directly disputed that claim and documented the fact that she was contacted and told an
officer was 'on the way to her location with a witness. Defense Co.u>nsel ‘was unable to further
explore this point with Dutton at trial since she was not called as a witness by the State and

Defense Counsel had not interviewed her prior to trial. Defense Counsel focused its challenge

10
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on the failure of the State to- present Dutton as a witness and the improper admission of her
statement into evidence. Interestingly, the defense did not argue that without the inﬁoduction of
her statement, the Stat.e failed meet its burden of proof concerning the legality of the stop. Tr.
199,1.24-p. 203,1. 8.

Just as Defense Counsel was finally beginning to approach the subject of the description
of the suspect as it related to Applicant's stop by Dutton, the prosecution interrupted Defense
Counsel and proceeded with witness testimony from the officers who seized drugs and a weapon
from Applicant after he was detained. Tr. 203, L l3—p.' 211, 1. 23. At no point did'Défense
Counsel argue that, absent testimony from Dutton, the State could not establish the legality of the
stop. They never argued that the limited description provided by dispatch was not sufficient to
provide a reasonable suspicion which justified the stop of any light skinned black male wearing a
neutral colored jacket. Furthermore, Defense Counsel ciid not argue that the State had failed to
meet its burden of proof with regard to a claim that Dutton was not an unavailable witness under
Rule 804. Although Defense Counsel did attempt some sort of challenge to the consideration of
Dutton’s statement pursuant to Crawford, supra, they -only did so only after allowing the Court
to make a final ruling, without objection, on the admissibility of the eye witness identification
testimony, and Applicant's statements, in the absence of any sort of testimony concerning the
legality of the initial stop.

Applicant respectfully submits that the testimony and arguments addressed above
graphically demonstrate Defense Counsel’s deficient representation on these crucial issues. The
Order of Dismissal entered in this matter fails to address these important components of
Applicant's Sixth Amendment claims. For this reason, Applicant asks that this Honorable Court

reconsider its denial of relief on this allegation and grant Applicant relief. Alternatively,
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Applicant subfnits that ﬁhe Order of Dismissal as entered is deficient in that it fails to make
findings of fact and rulings of law on all these issues advanc.ed by Applicant thet are related to
this ground. Accordingly, if the Court sheuld decide against granting relief on these allegations,
Applicant asks for ‘this Court to issue an Amended Order of Dismissal making findings of fact
and rulings of léw concerning the issues addressed herein. |

Failure to Argue Applicant was subjected to an Unlawful Search and Seizure

The Order of Dismissal notes the Fourth Amendment arguments advahced by Defense
Counsel in support of the Motion to Suppress argued after the trial court had already ruled on the
identiﬁcationv'issues before the Court and the admissibility of Applicant’s statements made -
following his stop. See, Tr. 210, 1. 19-p. 212, 1. 13. Applicant most respectfully notes that the
Order of Dismissal neglects to address Applicant’s argument that Defense Counsel was
ineffective for neglecting to advance fhese arguments, with more specificity, before the trial
judge’s rulings on the identiﬁcation issue and the court’s rulings on the admissibility of the
statements made after the illegal stop. The Order notes Defense Counsel’s PCR testimony in
which he simply concedes that Applicant met the description of the suspect wanted in connection
with this shooting. The Ord_ér fails to address Defense Counsel’s failure to argue that the
description ih question was too vague, and provided too little informaﬁon, to provide a
reasonable suspicion that Applicant was the shooter and therefore, was not sufficient to support
the stop. Likewise, as noted supra, the arguments made by Defense Counsel were not advanced
in a timely manner where they were not made until after the Court ruled on the admissibility of
the Appiicant’s identification by Smith and the admissibility of Applicant’s statements. Even
when finally advanced, Defense Counsel failed to .argue that the State could not meet its burden

of proof in response to this challenge to the legality of this stop without producing testimony
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from the law enforcement officer who conducted the stop. Even at that late time in the
proceedings, Defense Counsel still failed to fully articulate why the publication of Dﬁtton’s
statement on the record was improper in the absence of any éhowing that this witness was
unavailable to testify for the State and to be cross-examined by the defense.

This Court concludes that this issue could have been argued on direct appeal. Applicant
respectfully submits that this finding indicates a misreading of the record below. By the time
Applicant finally argued that any evidence found as a result of the unlawful stop was
inadmissible, the trial court had already ruled on the admissibility of some of the most damaging
evidence arising from that stop. Defense Counsel waived any argument that might have been
advanced on direct appeal concerning the fact that Smith’s identification of Applicant was
tainted by a show-up that flowed from the unlawful stop and detention of Applicant by Dutton.
Likewise, by the time the arguments were advanced concerning an illegal stop, Defense Counsel
had already waived any argument along these lines concerning Applicant’s statements to law
enforcement.

This Order of Dismissal finds, without any findings of fact, or conclusions of law, that

the stop in question did not violate Applicant’s Fourth Amendrmient rights and was proper.

Failure to ask for a 1;ecess to subpoena Officer Dutton for the Defense
The Order of Dismissal also fails to address Appliéant’s assertion that Defense Counsel
should have subpoenaed Dutton as a witness forlthe defense. As previously noted, Defense
Counsel at one point in the pretrial motions portion of this three day trial, stated that he guessed
he was going to have to subpoena Dutton himself since the State was not beiﬂg required to
produce her. At that juncture ﬁe trial judge noted that she had not yet ruled on the question of

whether Dutton’s testimony was necesSary. The fact remains that Defense Counsel allowed the
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pretrial motion hearing to go forward without vasking for the opportunity to subpoena this witness.
for the defense since she was not being produced by the Stéte. This trial lasted several days.
Trial Counsel has provided no reasonable explanation for why he could not have had Officer
Dutton subpoenaed to appear. The content of her statement, as read in Court, indicated that
someone told her a witness was being brought to her for an orchestrated show-up. Defense
Counsel could have questioned her on the record concerning that portion of her statement and
could have questioned her concerning her claim that Applicant consented to giving her his ID
card. |

Failure to Advise Applicant that the Decision of Whether to Instruct the Jury on Voluntary
Manslaughter is Discretionary with the Trial Judge and for failing to more thoroughly
-explain the requirements for a finding of voluntary manslaughter.

The Order of Dismissal entered in Applicant’s case relies stréngly on State’s Exhibit 1, a
letter written to Applicant by Public Defender originally assigned to hié case, Christie Grafton
(hereafter referenced by her married name Goldberg) for the proposition that "there was no
guarantee that he would be entitled 10 a voluniary manslaughter charge." Order of Dismissal,
page 7. (Emphasis added). The Order goes on to reference Goldberg's statement in this letter
that she provided Applicant a memorandum on her analysis of this 'questio'n. The Order drafted
by Respondenf, and adopted by this Honorable Court, goes on to find that Applicant’s PCR
testimony thaI. he would Hé.ve accepted the plea offer of 30 years if he had known there was a
possibility that he would not be entitled'to a volunfary rhanslaughter charge was not credible in
light of the fact that he had admittedly turned down the 30 year deal for a plea to murder. The
same Order gives cred_ehc¢ to Applicant’svtestimony that he rejected the plea offer of 30 years
"because he did not want to serve that much time on a day-foﬁday sem‘e.nce." Order of

Dismissal, page 8. Applicant now most respectfully asserts that the Order of Dismissal
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significantly overstates the significance of the letter written to Applicant by his first Public
Defender and fails to take into account other key aspects of Applicant's argument. The letter
written to Applicant, introduced as Respondent’s Exhibit 1, admittedly states that "ultimately
upon review of this information I do believe that in a Jjury trial the lesser included offense of
voluntary manslaughter as well as the defense of duress would not be available as options, and
thérefore, you would likely be found guilty of murder." The significance of this letter is greatly
overstated in this Court's Order of Dismiésal, whére it fails to take into accounts multiple
important points. T_her are:

e The correspondence in question clearly states that Goldberg assigned a law clerk at the
Public Defender's Office to review Applicant's file and do the legal research relevant to
questions that had been put to Goldberg in a letter. The letter goes on to state that based
on a review of the law clerk's research, Goldberg concluded that voluntary manslaughter
and to the defense of duress "would not be available as options" at a jury trial. Thus,
Applicant may not have had confidence in this advice inasmuch as it did not come from
Defense Counsel’s own research.

o While the letter in question was introduced as an exhibit during the Post-Conviction
- Relief hearing, the memorandum referenced in that correspondence was not. Relying
solely on the evidence before the Court, we are left only with the assertion found in the
letter itself wherein Goldberg expressed the view that the lesser included offense of
voluntary manslaughter would not be “an option" should Applicant go to trial. This
. simple statement, is a far cry from specific legal advice concerning the manner in which
lesser included charges are potentially submitted to the jury for their consideration. This
letter does not advise Applicant that a trial judge would have to decide whether the
evidence presented at trial supported a request for a jury charge on voluntary
manslaughter as a verdict option. Nor did it clearly tell him that the jury would never
even hear about voluntary manslaughter if the trial judge dechned to issue the charge on
this lesser-included offense

e While it is true that Applicant acknowledged.that he declined the offer of 30 years for a
plea to murder because he did not want to serve a 30 year day-for-day sentence, it ignores
the fact that Applicant specifically testified that he would have taken that plea offer if he
had understood that he might not even have the opportunity for the jury to consider the
lesser-included offense of voluntary manslaughter if he proceeded to trial. The fact that a
defendant might be willing to risk a potential life sentence in exchange for a chance that a
jury might find him guilty of this lesser included offense, which carried a maximum term
of 30 years which did not have to be served day for day, is not, as the Order of Dismissal
concludes, proof that he would not have excepted the 30 year offer for a plea to murder if
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he had understood that, depending on the ruling of a trial judge, a jury might not ever
have the option of considering the lesser included offense of voluntary manslaughter.

e Applicant expressly testified that if he had understood the law conceming the
requirements for a finding of voluntary manslaughter at the time of the plea offer the
way he did at the time of his PCR hearing, he would have taken the deal offered by the
State to plead to murder for a negotiated 30 year sentence.

For these reasons, Applicant now respecifully asks that this Court reconsider its decision to
deny relied on this ground. In the alternative, Applicant requests that this Court issue an Amended

Order of Dismissal fully addressing this issue. Applicant seeks findings of fact and rulings of law on

these allegations in order that his position might be fully preserved for review on appeal.

- Applicant notes that this Honorable Court has found that there existed overwhelming

evidence of his guilt which bars a finding of prejudice on any alleged deficxency Applicant
respectfully submits that this finding fails for the following reasons.

e The right to effective assistance of counsel has been found to extend to representation in
the plea negotiation process. Davie v. State, 381 S.C. 601, 675 S.E.2d 416 (2008). The
_strength of the State's case is not the operative consideration in deciding whether
~ Applicant has been prejudiced by, the failure of Defense Counsel to give him adequately
legal advice in the context of deciding whether to accept a plea offer made by the State.
Indeed, the fact that the case against Applicant may have been strong, would be a factor
which would go toward the wisdom of accepting any such plea bargain extended by the
State. Applicant would submit that in order to be valid, a plea of guilty must be entered
with a comprehensive understanding of a number of factors including the strength of the
prosecutions case against the defendant and the consequences of a plea. State v. Hazel,
275 S.C. 392, 271 S.E.2d 602 (1980); State V. Lambert 266 S.C. 574, 225 S.E.2d 340
(1976)

o Here, the record supports Applicant's position that he believed accepting the plea bargain
would mean giving up the right to have the jury decide whether he was guilty of murder
or guilty of voluntary manslaughter. It is clear from the testimony presented during the
Post-Conviction Relief proceeding, Applicant did not have the benefit of knowing that
the trial judge might not even let the jury consider that verdict alternative. The language
in the letter relied upon by Respondent is such that it could easily have been interpreted
by Applicant to mean that the jury might not even consider voluntary manslaughter to be
a reasonable alternative to a finding of Murder; an interpretation which would have left
Apphcant with hope that Counsel could persuade the jury otherwise.

16
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In addition, the evidence cited in the Order of Dismissal as supporting a lack of prejudice
even if Defense Counsel were found deﬁcient, is not conclusive on that point for two very

important reasons.

e The fact that the State presented several eyewitnesses who identified Applicant as the
shooter, is not dispositive of the question of whether a jury might have found that
shooting to have constituted voluntary manslaughter versus murder.

o Likewise, the fact that Applicant gave a detailed confession in which he asserted that
he believed his life was in daniger and that he would be killed if you did not take action,
does not negate Applicant's claims. Had the lower court found that Applicant‘s
statements were the fruit of an illegal stop, any such confession would have been
excluded at trial. Even if admitted, the content of the statements in question would not
have conclusively eliminated the possibility of a jury finding of voluntary
manslaughter. There are many cases in this State where a defendant has been found to
be entitled to a jury charge on'a lesser-included offense despite the assertion of another
defense to the charge. There is no reason to conclude Applicant would have believed
that the fact that his statements to law enforcement might come into evidence,
necessarily would have eliminated the possibility that a jury might find him guilty of
the lesser included offense of voluntary manslaughter.

For these reasons, Applicant most respectfully submits that the conclusion of this
Honorable Court that he could not demonstrate prejudice in light of these factors is not supported
by the facts or the law. The Tprejudice to Applicant from the errors addressed herein is clear. Had
he understood that he was not guaranteed the obponunity to at least have the jury consider
voluntary manslaughter as a verdict as opposed to murder, he would have accepted the proposed
plea to murder in exchange for a negotiated sentence of 30 years.

Defense Counsel was meffectlve for failing to advise him that he could present testimony
during the Jackson v. Denno, hearing held in his case wnthout waving his right to the
closing argument to the jury.

The Order of Dismissal filed in this matter neglects to make any ﬁnds' with regard to this

issue which was developed by the testimony during the PCR hearings in this matter. Defense
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Counsell did not present Applicant as a witness during his Jackson v. Denﬁo hearing. He
admitted in his PCR testimony that he had no recollection of advising Applicant that he could
preseﬁt testimony during that pre-trial motion hearing without forfeiting his right to the last
argument to the jury. Applicant’s testimony confirms that he would have testified during this
proceeding had he knqwn he could do so without forfeiting his right to the final afgum‘ent.

| Conclusion |
Applicant now respectfully submits that this Hohorable Court's Or_der either fails to take
into account the issues addressed herein, or fails to make adequate ruling on cbmponents of those
Sixth Amendment claim;. For that reason, he now respectfully asks that this Honorable Court
reconsider it's decisioh to deny him relief on all the Sixth Amendment claims advanced by him
in this Poét—Conviction ,reﬁef action. Alternatively, he asks this Court for an Amended Order of
Dismissal making speciﬁc findings of fact and rulings of law regarding all thev issues addressed

~ herein.

Respectfully submitted,

[ g
Attorney and Counselor at Law

3614 Landmark Dr., Suite A
' ~ Columbia, S.C. 29204

, (803) 738-8622

' (803) 738-1600 (fax)

tdslaw@shurlinglaw.com

Q Attorney for the Applicant

This 3

day of March, 2016.
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STATE OF SOUTH CAROLINA. )
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
) 2013-CP-40-07560

JOEL ROBINSON, #251879,

Applicant,
CERTIFICATE OF SERVICE

STATE OF SOUTH CAROLINA,
Respondent.

The undersigned hereby certifies that a frue copy of the Amended Motion to Alter or
mattér has been served on the Honorable

Amend Pursuant to Rule 59(¢), SCRCP, ini the above matter .
Tanya A. Gee, Circuit Court Judge, by U. S. Mail this (F g‘i »_day of March, 2016 to:

The Honorable Tanya A. Gee
Circuit Court Judge
P. 0. Box 192
Columbia, SC 29202
The original having been mailed to the Richland County Clerk of Court for filing

Tara Da\m Shuﬂ ing
Attorney and Counsefbr at Lawy

SWOR?\ TO BEFORE ME this 55 )ﬁay of a

c , 20186,

an XL a
Notary/Pubhc é{j South Carolina :

. Saylal 5F o

S

My Commission Expires:
o5
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STATE OF SOUTH CAROLINA ) v o
) IN THE COURT OF COMMON PLEAS
‘COUNTY OF RICHLAND Y :
) 2013-CP-40-07560
JOEL ROBINSON, #251879, )
. )
Applicant; ) :
‘ ) CERTIFICATE OF SERVICE
)
v )
)
STATE OF SOUTH CAROLINA, )
Respondent. )
)

The unde,rsign‘e_d attorney hereby certifies that one copy of the Amended Motion

to Alter or Amend Pursuant to Rule 59(¢), SCRCP in the above-entitled cause has been

served upon, Assistant Attorney General; J. Clayton Mitchell, by U. S. Mail on this the

. ird day-of March, 2016 to:
J. Clayton Mifchell; . .,

Assistant Attorney General

Office of the Attorney General

P.O.Box 11549 .

Columbia, SC 29211

The original having been mailed to the Richland County Clerk of Court for filing.

Tara Dawn Shurlmo “/
Attomey and Counselor at Law#

SWORN TO BEFORE ME this_ 3% day of | o

My Coiﬁnus‘s;oxplres ' 5" /&? /@‘-{

206 HY 6~ 4YH 9107
ENTE

}

ALNADI QMY IHONY
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STATE OF SOUTH CAROLINA) INDICTMENT

)
COUNTY OF RICHLAND )

At a Court of General Sessions, convenec} on February 11, 2009, the Grand
Jurors of Richland County present upon their oath:

DRUGS/POSS OF CRACK COCAINE - 2ND OFFENSE

That JOEL ROBINSON did in Richland County on or about February 15, 2007,
possess or attempt to possess a quantity of Crack Cocaine, a controlled substance
under provisions of Section 44-53-375(A), et. Seq., Code of Laws of South Carolina
(1976, as amended), such possession not having been authorized by law such being

more than a first offense.

Against the peace and dignity of the State, and contrary to the statute in such

case made and pfovided. _ W B A -

WARREN B. GIESE, SOLICITOR

B Py e a5 vt s o3



WITNESSES

VW75 Wi 113 coundfS) CPD

C

re———

ARREST WARRANT NUMBER

DP09034

e————
—— ——

Foreperson of Grand Jury
Date:

@J 3 2009

e— e p——

VERDICT

1120

Foreperson of Pelit Jury
Date:

DOCKET NO. 2009-GS-40-1345

The State of South Carolina

County of Richland

——e
e —

r——
e

COURT OF GENERAL SESSIONS

FEBRUARY TERM
91

2009

mp——————

—

THE STATE
V8.

JOEL ROBINSON

Indictment for

DRUGS/POSS OF CRACK COCAINE

2ND OFFENSE

SC Code: 44-53-375(A)

CDR Code: 3017
Class FELF

|

£

~.

After being fully advised as to my R
legal rights, | hereby waive presgntmerit - .-
to the Grand Jury. !"._: ’ :

r

LI

Defendant e

| -
hereby appear in my own proper person and plead
guilty to the within indictment or to

Defendant

Witness:

C.C.C.PLS. ANDG.S.



STATE OF SOUTH CAROLINA) : INDICTMENT
)
COUNTY OF RICHLAND )

At a Court of General Sessions, convened on February 11, 2009, the Grand
Jurors of Richland County present upon their oath:

DRUGS/POSS OF COCAINE 2"° OFFENSE

That JOEL ROBINSON did in Richland on or about February 15, 2007, possess or
attempt to possess a quantity of Cocaine a controlled substance under provisions of
Section 44-53-110 et. Seq., Code of Laws of South Carolina (1976, as amended), such
possession not having been autﬁorized by law and such not being a first offense in

“violation of Section 44-53-370 et. Seq., Code of Laws of South Carolina (1976, as

amended).

Against the peace and dignity of the State, and contrary to the statute in such

case made and provided. Uy D A -

WARREN B. GIESE, SOLICITOR
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DOCKET NO. 2009-GS-40-1346 After being fully advised as to fy =, -

S t—————at

' legal rights, | hereby waive presentment .
J 4 WITNESSES to the Grand Jury. el
LW 0 Wi lcamCPO \ The State of South Carolina -
) t & -
County of Richland Detendan :

o g
o

%

|
|

) - i - T
hereby appear in my own proper person and plead

S e COURT OF GENERAL SESSIONS . guilty to the within indictment or to
FEBRUARY TERM 2009
91
ARREST WARRANT NUMBER Defendant
_ | THE STATE _
DP08035 vS. Witness:
’!“ . ) B oy Ete
AN x@
é f Grand Jury”
[¢/( 7S R
) Dat:;:ze on of Grand Jury FEB 1 3 ZUUH
VERDICT Indictment for
DRUGS/POSS OF COCAINE
2"° OFFENSE
SC Code: 44-53-370(d)(1)
CDR Code: 3012
Foreperson of Petit Jury Class FEUF
Date:

1122
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STATE OF SOUTH CAROLINA) . . INDICTMENT
)

COUNTY OF RICHLAND )

At a Court of General Sessions, convened on June 20, 2007, the Grand Jurors of

Richland County present upon their oath:

USE OF A FIREARM DURING COMMISSION OF' A VIOLENT CRIME

That Joel Robinson did in Richland County on or about February 15, 2007, possess
or visibly display a firearm or visibly display a firearm during the commission or
attempted commission of a violent crime, to wit: Murder, in violation of Code Section

16-23-490, Code of Laws of South Carolina, (19786), as amended.

Against the peace and dignity of the State, and contrary to the statute in such
M/ ga@mmds COPY

C.C.CRSGS.
~ RICHLAND COUNTY
* SOUTH CAROLINA -

case made and provided. -




WITNESSES

/(S)/REESE - CPD

ARREST WARRANT NUMBER

K185749

ACTION OF GRAND JURY

7

( |
e f Grand Jury 2 2 2007

Date:

VERDICT

Foreperson of Petit Jury
Date:

DOCKET NO. 2007-GS-40- 2038

The State of South Carolina
County of Richland

COURT OF GENERAL SESSIONS -

JUNE TERM 2007

“"

THE STATE
: vs.

JOEL ROBINSON

Iindictment for

USE OF A FIREARM DURING
COMMISSION OF A VIOLENT CRIME
SC Code: 16-23-0490
CDR Code: 0549
Class FEUF

After being fully advised as to my
legal rights, | hereby waive presentment
to the Grand Jury.

Defendant
e ——— e ————me

i
hereby appear in my own proper person and plead
guilty to the within indictment or to

Defendant

Wilness:

C.CC.PLS.ANDG.S.
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N ARREST WARRANT STATE OF SOUTH CAROLINA ) %“m%m
-—
—uipszas K= 195748517 AT A ATFIDAYIT éwffm L
) STATE OF SOUTH CAROLINA Personally sppeared before me the affiat __ LNV K E REESE R
J DCOUWVXDMunmpamyo( being duly sworn deposes and says that defendant JOEL ANTAWAN ROBINSON i . :
COLUMBIA did within this county and state on _©@2/15/20087 violate the cnmmﬁl |8WS °f "‘9
' State of South Carclina (or ordinance of DCoumy/EMumcnpaHy of CULUMBIR - )
THE STATE in the following particulars; SRR
against DESCRIPTION OF OFFENSE: POSS OF FIREARM DURING A 16—-:‘5—49!2) . ’ A
VIOLENT CRIME L
oo JUEL ANTAWAN ROBINSON | further state that there is probable cause lo befieve that the defendant named ‘gbove ¢id commit
LS the crime set forth and that probable cause is based on the following facts: 4
Phone: SSN: i ON 2/15/07 A SHOOTING OCCURRED @ MYERE ST, COLA SC. WITNESSES
SefM_RaceB___ Height 5 1@  wWeight 217 REPORT THAT AN UNKNOWN B/M ENTERED THE RESIDENCE THROUGH AN UNLDCKED
DL State: OL#: - FRONT DOOR AND SHOT VICTIM THOMAS LEE SMITH SEVERAL TIMES ABOUT THE
e Agency ORIWSLCA4QB 100 HERD & BODY WITH A HANDGUN, AND ALS0 SHOT VICTIM EDWINA BROWN IN THE

Prosecuting Agency —CITY OF COLUMBIA

Prosecuting Officett_REESE/MEQDORS
offerse: POSS OF FIREARM DIHIRING A

VIOLENT CRIME Offense Code: EIR
Code/Ordinance Sec. __ 1 E~23—-490A

This warrant is CERTIFIED FOR SERVICE in the

HAND & BUTTOCK. VICTIM SMITH WAS PRONDUNCED DEAD AT THE SCENE. THE
DEF WAS LATER DOBSERVED ON THE 4700 BLOCK OF N. MARIN ST. HE WARS DE-
TAINED BY POLICE BECAUSE HE MATCHED THE DESCRIPTION OF THE  SUSPECT
AND FOUND TO BE IN POSSESSION OF A HANDGUN. A WITNESE WAS BROUGHT

Signature of Affiant y
Atfiants Address #1 JUSTICE S@ -

C countyx [ muricipaity of STATE OF SOUTH CAROLINA ) COLUMBIA SC 29201
colNBMRIA The accused ] Countny Municipality of ) Affiant’s Telephone 5453500
is to ba arrested and brought before ne to be coLuMBIA )

--galt with according to law.

ARREST WARRANT

. ’k E TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY:
_ (LS) it  appearing from the above affidavit that there are ressonable grounds 1o  believe  that
Signature of Judge on defendant 3
Date: : ’ chd m ﬁ crlmlna‘ laws of the State of South GWWT

RETURN
A copy of this arrest warrant was delivered to
defendant
on

Signature of Constable/Law Entorcement Officer

Elcwmy@ Municipality of —EBtHMBI A— ) as set forth below.

DESCRIPTION OF OFFENSE:pngs OF FIREARM DURING A 16-23-490
VIOLENT CRIME

Having found probable cause and the above affiant having sworn before me, you are empovéered and directed to arrest the sakl

defendant and bring him or her before me forthwith to be dealt with according to law, A copy of this Arrest Warrant shall be deliverad to
the defendant at the time of its e

ecytion, or as scon thereafter as is practicable.

RETURN WARRANT TO: ‘ - Judge's Address _._CII_Y—DLEDLUMRI.Q,._SB._.__.__'
; 4 29202

CITY OF COLUMBIA odoc's Takeptone . . !

MUNICIPAL COURT " Issuing Court: E:l Magzs!rata El Munldpal [ ciruit

P2 0. BOX 644

COLUMBIA, SC 28202 ORIGINAL
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STATE OF SOUTH CAROLINA) INDICTMENT
)
COUNTY OF RICHLAND )

At a Court of General Sessions, convened on June 20, 2007, the Grand Jurors of

Richland County present upo‘n their oath:

ASSAULT AND BATTERY WITH INTENT TO KiLL

That Joel Robinson: did‘ in Richland County on or about February 15, 2007, with
~ malice aforethought commit an assault and battery upon one Edwina Brown, with intent
to kill the said victim. All in _vfolétion of §16-03-620 of the Code of Laws of South

Carolina, (1976, as amended).

Against the peace and dignity of the State, and contrary to the statute in such

.case made and provided. 5 o, . % /ij

‘Warren B. Giese, SOLICITOR




WITNESSES

112

7/(S) REESE - CFD

~

ARREST WARRANT NUMBER

K195748

" ACTION OF GRAND JURY

—TRUEBILL—
( F —— -
\j@w(’ J e

orepeébn of Grand Jury

Date: JUN 2 2 2007
; VERDICT
l.

Foreperson of Pelit Jury

Date:

DOCKET NO. 2007-GS-40-2039

‘The State of South Carolina
| County of Richland

COURT OF GENERAL SESSIONS

' JUNE TERM 2007

THE STATE
’ vs.

JOEL ROBINSON

indictment for

ASSAULT AND BATTERY
WITH INTENT TO KILL

SC Code: 16-3-620
CDR Code: 0014
Class FEL-C(V)

——

After being fully advised as to my

legal rights, | hereby waive pmemment
to the Grand Jury. -

Detendant e W .:r.: -

| GG i
hereby appear in my own proper per"sonand plead
guitty to the within indictment or to

Defendant

Withess:

C.C.C. PLS. AND G.S.



ARREST WARRANT

195748 K= 195748s17¢

STATE OF SOUTH CAROLINA

DCoun XDMurucupahly of
COLumMB1

THE STATE
againsl

- JOEL ANTAWAN ROBINSON

;ex:_;_ RmeB_ Height: 2 % Weight: s
' - COA0UIR0
— csat;s

RABK

., Offense Code:
Jode/Ordinance Sec. E-3-620

fhis warrant is CERTIFIED FOR SERVICE in the

_JeountyrX [ muricipatity of
COLUMBIA The accused

5 to be arrested and brought before me to be
Jealt with according to law.
7o

. © {LS)
Signature of Judge -

. Oate:

RETURN

. A copy of this arresl warrant was delivered to
" defendant '

on.

Signature of Constable/Law Enforcement Officer

RETURN WARRANT TO:

CITY OF COLUMBIA
MUNICIPAL COURT
R O. BOX 844

COLUMBIA, SC 29202
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STATE OF SOUTH CAROUNA ) '}?‘“%@'# @)
- RN \ J
Countyl__ Municipatity of ) AFFIDAVIT sposfe 3 Q %
COLUMBIA ) . bo & S % o
Personally appeared before me the affiant INV K_E REESE Q o :' ':-:’ who
being duly swom deposes and says that delendant JOEL ANTAWAN ROBINSON gf-_l o “"; ’f ;‘:\ =
did within this county and state on p2/15/2007 wiolate the F;él v 3 39

State of South Carolina (or ordinance of DCOUnty/DMumcmality of COLUMBT

S
in the following particulars: opo 0 ()\3
DESCRIPTION OF OFFENSE: ABIK 16-3-620

| further state that there is probable cause 1o believe that the defendant named above did commit
the orime set forth and that probable cause is based on the following facts:

ON 2/15/87 A SHOOTING OCCURRED @ MYERS ST, COLA SC. WITNESSES
REPORY THAT AN UNKNOWN B/M ENTERED THE RESIDENCE THROUGH AN UNLOCKED
FRONT DOOR AND SHOT VICTIM THOMAS LEE SMITH SEVERAL TIMES ABOUT THE
MEAD & BODY WITH A HANDGUN, AND ALSO SHOT VICTIM EDWINA BROWN IN THE
HAND & BUTTOCK. VICTIM SMITH WAS PRONOUNCED DEAD AT- THE SCENE. THE
DEF WAS LATER OBSERVED ON THE 47@@ BLOCK OF N. MAIN ST. HE WAS DE-
TRIMED BY POLICE BECAUSE HE MATCHED THE DESCRIPTION OF THE SUSPECT
AND FOUND TO BE IN POSSESSION OF A HANDBUN. A WITNESS WAS BROUGHT

. Signalure of Affiant K @ MAA~

#1 JUBSTICE &8 \
STATE OF SOUTH CAROLINA ) “@ﬁ]ﬂmﬂsﬁ-ﬁc—"ﬁ t -
D CoumyXD Municipality of ) , SEIITT
COLUMBIA o : Affiant's Telephone

ARREST WARRANT
TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY:
It appearing from the above ' affidavit that there are reasonable grounds to believe that
n __D2/15/2007 ____ defendan _JOEL _ONTAWAN ROBINSON ‘
dud violate the criminal laws of the Stale of South Carolina {or ordinance of
DComtyXDMumupalnyof __ COltiMRIA ) as set forth below:
DESCRIPTION OF OFFENSE:ABIK 16—-3~-629

Having found probable cause and the above affiant having sworn before me, you are empowered and directed to arrest the said
defencant and bring him or her before me forthwith to be deali with according to law. A copy of this Arrest Warrant shali be delivered to

the dwendant at the time of itg, , of as soon thereafter as Is practicable.
Sworn to and su

B/ 16
on __ :

. CITY OF COLUMBIA, SC
Judi kJ
FORTETe BOX 644 =9

Py S

Judge's Telephone - >
lgsuing Court: D Magistrate *:I Municipal D Circuit | . l 5
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ITNESSES o ‘
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After being fully advised as t Ha S 8

_ legal rights, | hereby waive l§ e o 8 P
: . th Jury. ) <L
(S)REESE - CPD The State of South Carolina fo the Grand Jury Y 298
0EcACEx

County of Richland Defordant e DT

. Lo vO&A

| T (—-' o

: | o U\
. 1
hereby appear in my own proper person and plead
COURT OF GENERAL SESSIONS , guilty to the within indictment or to

== JUNE TERM 2007
ARREST WARRANT NUMBER 91
K195747 Defendant
~ THE STATE 4 :
VS. Witness:

ACTION OF G R AND J JOEL ROBINSON C.C.C.PLS.AND G.S.

_Dore?gson of Grand Jury JUN 2 2 2007 . _.
- VERDICT . | '
Indictment for
MURDER
Foreperson of Petit Jury SC Code: 16-3-10
Date: CDR Code:0116
Class FEL/EXM(V)
.

6CL1
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STATE OF SOUTH CAROLINA )  INDICTMENT
COUNTY OF RICHLAND ) S

At a Court of General Sessions, convened on June 20, 2007, the Grand Jurors of
Richland County present upon their oath:
' Mugngn

That Joel Robinson did in Richland County on or about February 15,
2007, feloniously, willfully and with malice aforethought, kill one Thomas
Smith by means of a gunshot wound and that the said victim died as a
proximaté result thereof. All in violation of SC Code of LaWs § 16-3-10

Agalnst the peace and dlgnity of the State, and contrary to the statute in such case

ade and provlded . (/d K ? %{M{—

Warren B. Giese, SOLlCITOR
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. ::Q’ k
ARRES’I‘ WARRANT = - o : ET]ATE' OF SOUTH CAROLINA ¥ i . (ui' } ]
s Co )J IM ity of 3 i AFF!D'A‘\’_IIT ;:);’ &
’_,“_95745 I,(n 19 574;{75176' N und unlc«pallyo ‘_): EE :
DCounBXDMuniclpahty ot bemg duly sworn deposes and says -that delendant J OEL QNTQNQN RDB 1 NSD ki -
CoL did- ‘within. this' :county- and stale -an Qc./ 15/2007 .t

- '- violats “thec
Stafe. ‘ot Sauth Carolina (or ordmance o] County/.Mumcmahty of CULUMBW!L
in ‘the: following particulars: » o g D
DESCRIPTION OF OFFeNsE: MURDER 16~3~18

© L THE STATE
against

__‘T_‘MNTQNQN -—»BQ-B"INSQN NS [ further s'ta;‘e. that there is probable cause to befieve ?t.hg_g" the defendant named: above: did commit
‘the crime’ set “(orth and that: probablé ‘cause:is based’ on the. following: fagts:

Ph" &N SSN‘ .
S¢. - RaceP_... Henghr 5 1'2' We|ght 217
DL State Dl ..

. L Agency ORlaQSQLZ‘_‘iM.@E
Prosecuung \ganay. CI TY OF CULUMBIQ L
Prosetuting: o]hcg}’s' REE'.SE/ MEQDDRS o
Oﬂensg MURDER

nm °/15/m7 A SHDQTINB GCCURRED @ MYER@;ST ann SC. wITNE'“js; 7

, “ . mgiN ST. HE WAS DE-
ﬂ TAINED BY POLICE BECAUSE HE MR‘CHED THE DESCRIPTION OF THE SUSPECT
. mmmecweHDM AND: FOUND TO. BE IN' POSSESSION OF A HQNDGUN.; A WITNESS WAS BRDUGHT

detss/C)rdi'nance"S'e‘t:E 6*3_1‘3 r
=ngnalum.-of--Afﬂant N 7 Aov

Thls warrant is: CERTIFIED ‘FOR: SERVICE in ihe‘

. S #1 JUSTICE sm R
DCoumy/x DMqulpahty of : STATE °F SOUTH CAROLINA. ) Af&ﬂiﬁﬁ%ﬂ?& ol = - 1 . i}
CDLUMBIQ o o CTHE  apcused E] County)d.___] Mummpalﬂy of % Afflant’s Telephotie ?:KS‘:)TS@@
phone .~ "= :
5 to be arésted and brought before me o be CDLUMBIF\ _ 3 _ o
dealt with according follaw. - ' ARREST WARR_ "N'T, :
o TO-ANY' LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CQNSTABLE OF THIS COUNTY
e e CLs) B appeanng from  the: above: affidavif that thera Jarg reasonable gréunds:  fo  believe . that
“Sgnaturs of Judgs TR . iR . defendant, _JOE ‘OLIAN. [=7 ] D
DB e . o dcd violata. the cnmmai laws of the State ‘of ‘South Carolina’ {or’ on:ﬂnance of ’ ' f)
- — i S — . DCounty'MunlclpaMy of  COLUMBYIO ... .. ) as set forth. below:
'RETURN/ ' 'DESCRIPTION OF OFFENSE: MURDER - 16~3=1@
A éopy' of this arrest; warrant. ‘was dellvered 1o . o8
“defandant’
on

‘Having found probable. cause and the above affiant having sworm before ms, you ase 'esmpowared- and dirécted. io arrest the said
-dafendant and bring him or -her before.me. forthwnth {o-be dealt with dccording to law: A copy of his Arrest Warrant shall be defivered- to ‘
-the defendanl at’ the time~=of" executlon. or a3 soon thereatter as'is. pracllcable

"~ Signature of Constable/Law Enlorcement Officer.

)
~RETURN WARRANT TO: ) Judge's Address . C1TY BF COLUMBIA, .
.‘ )y MUNICIF‘QL COURT, F‘ D BOX: '6‘(»4- 89'808 .
CITe OF COLUMEA Sl JUE”” Y ) Judge's Telsphorio. ‘i
MUNICIFAL COURT ' .Judge Code‘“ziu A0 Issuing Gourt: - M?Qiﬁii_até D - :
- RO./BOXB44 ,, :

1€l

COLUMBIA, SC 20202 | ORIGINAL



