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'COUNTY OF SALUDA

Amy Potts,

STATE OF SOUTH CAROLINA . ) o
IN THE COURT OF COMMON PLEAS.
ELEVENTH JUDICIAL CIRCUIT

Plaintiff, C/A No.2015-CP-41-00138-
vS. ORDER
McCarty Enterprises, LL.C, etal.,

Defendants.

Tﬁvé'motionS‘Were docketed for hearing today.' The plaintiff has filed a motion
to declare the defendants to be in default regarding the ‘aménded complaint and t6 compel
responses to discovery. The defendants seek dismissal, that motion being filed in
response to;the original complaint. The court denies the motion to.declare the defendanis
to-be in def%ault-,”ordars the de'fen_dantsj; to respond to discovery by May 31, 2016, and
denies,fhe céefen‘da‘nts’- motion to di'smis‘;s' since-it relates to a prior complaint that has since
hecn amemiied. N

Déféfiult has not been entered"_ii_y the Clerk of Court or any judge.. The plaintiff's
a{tomé_y _fiiéd a motion to have the court review the matter and to declare the defendants
to'be in dé:fgu}t.

D_e_f;nse_ counsel denies having reccived the amended summons and complaint.
She submi\;cd an affidavit, over plaintiff's objection, detailing her version of what
occurred. !n the afﬁdav:t defense counsél recites that when she ledmed of the amended

pleadmg, She atiempted to obtain a copy of it from plaintiff's coumel never received one,

“Defense counsel indicated that she had filed a motion for protective order, but it:i$ not in the file and does
not appear on. CMS. Plaintiff's counsel denies having been served with such-a motion. The court could not
hear the, mouon because it had A6t been filed.
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was assured that one would be provided, but that she-éventually had to send a runner

from her office in the Upstate to obtain a copy from the Clerk of ‘Court's office. Defense
counsel maintains that she filed a motion seeking to dismiss the amended complaint

within two.days of the time that she obtained the amended complaint.. However, there is

no.motion to dismiss the amended complaint in the file.
Plaintiff's counsel argues that he sent-three separate mailings to defense counsel

for various purposes and that he reccived no response 10 any of themn. An affidavitfrom

co-counsel for the plaintiff states that he never received a motion for protective order or a

motion to dismiss the amended complaint, When plaintiff's counsel did not ;ec‘éi’ve a

response to the amended complaint, plaintiff's counsel sent & letter to defense counsel

‘indicat'mg fha'{ he had not received a response to the amended complaint and notified her

movmg_;f(mvard with a motion to declare the defendants to be in default. The court’s

understanding of the arg;imenr of plaintiff's counsel is that he filed an affidavit of service

of the ame 1deci‘c0mplai"nt;2 “The court has not- found one in the file. Thereisan. affidavit

filed by plaifitiff's counsel on August.18, 2015, seemingly in support of the motion to

declare the defendants to be m dbfault, and it mentions inparagraph 6 that the.amended

complaint was filed on July 13, 2013 andiserved on counsel for the defendants-the
following dayé which would be J uiy 14, obviously, but it does not detail how it was
S'ewcd."Théa letter of August 3 states that the amended complaint was served.on July 13,
so there de conflict between these two documents regarding the date of service of thé

aménded éomplaint and nothing indicating that anameuded summons accompanied the

HMmWMMmmMMMmm1mmmmwmmmmkwmmmwmeWmmMm
service of the amended pleading and makes referénce to the time lefton the original summons, if
applzcablc There is.no claim that an amended Summons was necessary in this case under Rule 4,

2
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amended complaint. If service of thé amended pléading is properly accomplished, Rule

15(a), SCRCP would require a responsive pleading within 15 days of th_e date of service
of the amen{:ie_d complaint.

Plai'rfxtiff‘s counsel maintains that he heard nothing in response to his letter, so he
filed the moition to declare defendants to be in default on August 18, 2015. H’é also
argues that_.:tiﬁere are s0.many instances of alleged failure of mail to be delivered that the
claims are not credible. In addition to the thre¢ mailings from plaintiff's counsel, the
' defensc.atto;ney claims that she mailed a motion fqr'}ﬁprot'e(:t_i'_\'ze"oider-which has not béen
received ;for§ filing by the Clerk of Court.

| The is_hccr number of ¢laims that things mailed have never been delivered is
suspicious. As far as actual knowledge, plaintiff's counsel points out that-documents are
scanned by ;t'he Saluda County Clerk of Coutt and placed onto the CMS website, so they
are ava'iiabiée' 10 be viewed By the public.as a PDF file: D;:fensb'counsei could have.
accessed at Eleast some of the filed documents in that fashion.

Th’eé'é*are' troubling allegations being lbdged_ about the conduct of the two
attornéysix{ han'dli'ng‘ this case. While there are an inordinate number of claims that
documents itransjmi:tted'liy' mail have not been delivered, what the court has before i(t“is a
Sw’r_)_r_nks;atéfmcm by an officer ofu,th_e court that she never received the amended pleading
and-tha't'th(é defendants were never served with it. Thc affidavit opposing it can only
state that the documents were mailed, and there is nio Separate certificate of service
cono,emingé the amended complaint. Because courts a;e._sugpg)sed to allow cases 1o be:
deciée& on their merits and based on the averment of non-receipt of the amended

-

summons and complaint, the court finds that the defendants are not-in default. They have
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‘Court in which to file and sj'ér'Ve.theirj responsive pleading.

15 days-f; mén the day that this order is mailed to the defense attorney by the Clerk of’

Theédefcndants are ordered to.answer the outstanding discovery requests within
30 days from the date that this order is mailed to defense counsel by the Clerk of Court.

While a good faith effort must be made to respond to discovery, nothing in this order

prevents the defendants from raising objections to the discovery requests as permitted by’

the South Carolina Rules of Civil Procedure and applicable law.

Since the court has allowed the defendants to ﬁle-'respons’iye} pi_cadiﬁngs or
motions, the ori ginal motion to disthiss i moot. A new complaint was subsequently
filed. Ther:e.fi_s no motion to dismiss--{fl_e amended complaint in the file foday. 1f that isto
be pursued., it must be done by something-filed aftertoday's hearing.

The court understands that the motion before it concerning default’is one filed by
the plaintiff where there has been no ministerial entry of default. In Thynes, the court
was wrestling with the nature of a:motion that had been made concerning default. The
.following_Iianguagg:'comés from Thynes v. Lloyd. 294 S.C. 152,363 S.E.2d 122, (Gt. App.
_1_987),:_ Wh'i:c'h is often cited for the propoéition that whether  default was actually entered is
‘of 1io cons{fquen'ce.'jb'&ause it is purely a ministerial act.. The-case explains, however, the
following things:

~ Respondent Jeanette F. Thynes commenced this action against

appellant Dwayne Furman Lloyd by filing and serving a’summons and

complaint. More than thirty days thereafter, Mrs. Thynes filed an affidavit

stating that M. Lloyd had failed to answer or otherwise respond to the

complaint as required by the Rules. After this affidavit was filed, Mr.

Lloyd filed and attempted to Serve a 'ple'adi.n.gwhi’cﬁ he styled "Amended

Answer.” Mrs. Thynes refused to accept service. Mr. Lloyd then filed

and served a motion "requesting a ruling that the appellant was not in
- default or in'the alternative that any entry of default be set aside pursuant
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to South Carolina Rules of Civil Procedure 55(c) or in the alternative that
time for answering be extended pursuant to South Carolina Rules

of Civil Procedure 6_'(b).""' The Circuit Court denied the motion. Mr. Lioyd

appgéls; No final judgment has been enteted in the case.

~ Rule55(a) provides: "When a part_y-aga‘inst whoin a judgment for
affirmative relief is sought has failed to plead or otherwise defend as
provided by these rules and that fact is made to appear by affidavit or

otherwise, the clerk shall enter his default-upon the calendar (file book).”

It does not appear that the clerk actually entered default in the: instant case.
However, whether default was actually- entered is of no‘consequence sifice
the entry of default is a purely ministerial [294. S.C. 154] act which the
clerk was required to perform once the default was made to appeéar by the

affidavit of Mrs. Thynes.

Rulé 35(c) allows the Circuit Court to grant relief from the entry of
default. In addition to seeking this relief explicitly; Mr. Lloyd sought, in
the alternative; a -miing_that he was not m default or a ruling extending the
time for him fo answer. A ruling that Mr. Lloyd was not in default
would obviously be the same as ranting him relief from the entry of
default. A ruling extending the time for Mr. Lioyd to answer would
necessarily require granting him relief from the entry of default.

[Emphasis added.] Thus, it is clear that the motion of Mr. Lloyd was a

motion under Rule 55(@).

To paraphrase the court in Thynes and apply the rationale to the current case,

ruling that the defendants.are not in default is the same as’ granting them relief from any
entry of default that might have occurred. S0, even though there ié‘.no.'cntry of default
tere and no pending motion under Rule 55, SCRCP, the ruling granting additional time to
file responsive pleadings or motions necessarily involves determining that the defendants

are not in-default.

In an abundance of caution and because of the ministerial nature of the act of

entering default and the language from Thyries Stating that it does not'matter whether
default was actually entered, the court has considered the st‘gn_dards agpiicable toa Rule

55 motion. There is good cause shown because of the determination related to service of
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process. Once a party bas put forth a satisf a_citof.y‘explanatmn for the default, the trial
coit must also consider: (1) the timing of the motion for relief; (2) whether the

relief is granted. Wham v, Shearson Lehman Bros., Inc., 298 S.IC.. 462,465, 381 S.E2d
499,.501-02 (Ct.A-pp;lQSQ_). There was a motion to dismiss filed when the original
summons and complaint were served. There appear to be extreme differences in the
factual assertionis and the legal significance of 4 ecrporate entity being involved; $o, at’
this stage of the litigation, there appear 10 be rz;eritcrik,xus defenses. If the matter is
allowed to proceed on its merits, the plaintiff will still'be able to-make her claims and
present her issues. |

Balancing all the factors, the court finds that the dafené‘"a_x‘xt‘s should not be
declared to be in default. The case'is in its infancy, and the court'has now addressed the
motion to compel discovery responses, which should move the case along. The court:
finds that this dispute should be resolved on its merits, as provided in Dixon v. Besco
Engineering, Iiic., 320 S.C. 174,463 S E.2d 636. In Rule 55 situations, the rules are to
be liberally construed to promote j_ustice and dispose of cases on tﬁe merits.

‘Because of the strong disagreement thaf-appears 1o exist -regard_ing the sending
and receiving of documents by mail, the court asks the »a'tt‘omey‘s to use certified mail,
return receipt req_u_esl_ed, to send @y-dqaxhﬁx_’ems required to be sent to opposing counsel
‘under Rule 5(a), SCRCP. This is not an order of the court; but a request to help eliminate

the issués that have arisen thus far,
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THEREFORE, IT IS ORDERED that the motion to declare the defendants to be

in default is deriied and the defendants must file'and serve a responsive pleading or

‘motion within the time frame provided above.

IT IS FURTHER ORDERED that the motion to compel is granted to the extent

that the defendants must respond to outstanding discovery requests as set forth above:

IT IS FURTHER ORDERED that the motion of the defendants to dismiss is. moot

and any such defense motion to dismiss must be made after the date of the amended

‘complaint.

AND IT'IS SO ORDERED..

1

April 28; 2016 Ma,,,w//é”é{
‘William P. Keesley
Circuit Judge
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. Audrey S. McCarty w/k/a Audrey J. McCarty,

N THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA. ) IN _

, L ) . " FOR THE ELEVENTH CIRCUIT

COUNTY OF SALUDA ¥ }i., % ;

Adny Potts, R :__2015-(31’-41-13_9.

Vs, CIVIL COMPLAINT
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McCirty Enterprises, LLC, Jobu Miles McCarty,
and Jane Dog,
Defendants.

Subsaitted By: Frank Potts
Address: 137 Stone Ridge Road
Leesville, SC 29070

'NOTE: The covershedt and information contoined berein neitbor reglaces nor su
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pplements the fiing and sérviee of ploodings o¥ other papers as required by law. This form is
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DOCKETING [NFORMATION (Check all that apply)
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"This case is subject to ARBITRATION pursuant to the Court Anne
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xed Alternative Dispute Resolution

subject to MEDIATION puisuant to ths Court'Annexed Alternative Dispute ResolutionRules.

0 This case is exemmipt from ADR. (Proof ol ADR/Exemption Atiached)
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NATURE OF ACTION One Bux Belowi
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(] Employment (120} . [J  Medical Malpractice (220) [] Motor Vehicle Accident (320) i} Foreclosuns {(420)
] Genersl(130} Previous Notice of Intét Case# {1 “Premises Lisbility (330) [ Mechanic's Lien (430}
{1  Breschof Contract (140) 20 NE [0 Products Lisbility (340) {3} Pastition (440)
0 Oter(199) {3 Personal Jnjury (350) {7 Possession (450) .
e Noticé/ Fils Med Mal 23y [~ Wrongful Death (360) [ Building Code Viotation {460)
00 Other(299) " Other {399) [} Other (499)
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{1 Mancamms (520) [ sudicial Review (810) [J Forign Judgment (T10) ] Magistrate-Civil- (910)
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O Other(599) (] Permantit Injunction (830) {3 Minor Settlement (730) 3. Municipal (930).
I & Forfeiture-Petition (840) {7 Transcript of Judgment (740) [ Probate Court (340)
) O Forfeiture-Consent Ordér (850} {1  Lis Pendens (750) TJ sSCDOT(930)
[ Other (899) [ Transfer of Structured Settlement T Worker's Conip (960}
T Payment Rights Application (760) 8 Faning Bord (570) .
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: Compensation Settlement @9 '
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o .
Note: Frivelous civil proceedings may be subjéct fo.sanclions pursuant 10 SCRCP; Rule 11, andthe South Careling Frivolous Civil Proceedings Sanctions Act,

5.C.Code Ann. §1 5.36-10 o1 58Q.
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STATE OF SOUTH CAROLINA - |~ | i%“ {* [§ THE COURT OF COMMON PLEAS

o FOR THE ELEVENT’H CIRCUIT
COUNTY OFSALUDA sJuaJ)a Mig:28
Amy Potts, . 2015-CP-41- }39
Plan%ulé’) .

vs. SUMMONS

‘MoCarty Enterprises, LLC, John Miles
‘MecCarty, Audrey 8. McCarty a/k/a
Audrey J. McCarty, and Jane Doe;

I‘)efendants

TO THE DEFENDANTS ABOVE NAMED: |

You ARE HEREBY SUMMONED and required to answer the Complaint herein, a copy of
which is herewith served upon you, ‘and.to serve a copy of your answer to this Complmnt
upon the subscriber, at the following: address: 137 Stone Ridge Road, Leesville, South
Carolina 29070, within'thirty (30): days after service hereof, exclusive of the day of such
service, and if you fail to answer the Com;_)lam; within the time ‘aforesaid, or otherwise
appear and defend, judgement by default will be rendered against you for the relief

demanded in the Complaint.

Attomey at Law

(SC Bar No. 4538)

137 Stone Ridge Road
Leesville; $C 29070
(803)622-6000
takecottage@pbtcomm.net

‘M. Evan Lacke

Attomey at Law

(SC Bar No. 74969)

LACKE LAW FIRM

147 Wappoo Creek Drive, Ste. 204
Charleston, SC 29412
(843)327-1523
evanlacke(@lackelawfim.com
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STATE GF'SOUTH,CAkol;INA § %21. %.L- *‘1}'54 THE COURT OF COMMON PLEAS.
o ) FOR THE ELEVENTH CIRCUIT
COUNTY OF SALUDA -~ 7315 JUN -B AN 18: 28
Amy Potts, CLERA b,r Lyl 2015-CP-41- 139
SALUDN CO.&:C.
Pla:ntzﬁ )
" ) |
- VERIFICATION

vs. )
)
McCarty. Enterpnses, LLC, John Miles )
McCarty, AudreyS. McCarty §)
a/k/a Audrey J. McCarty, -and Jane Doe, )
)

)

Defendants. |

I, Amy Potts, being duly sworn, am the Plaintiff herein, and having read the forgoing
Complaint dnd the contents thereof, affirm that the same is'true of my own knowledge,

except as matters therein alleged on information and belief: and as to those matters [ believe

them to be true. | %M @

Signature of Petmoner
SWORN to and Subscribed before me
this 7% day of June, 2015.
2
Notary Public for South Carolina
My Commission expires: 8/24/2021
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STATE OF SOUTH CAROLINA =y gé“%'rm: COURT OF COMMON PLEAS

‘FOR THE ELEVENTH CIRCUIT

COUNTY OF SALUDA | | 3 .
2015 JUR -8 AH18: 28 o
Amy Potts, o 0iscrat-139.
) s .

vs. ) COMPLAINT
McCarty Enterprises, LLC, John Miles )
McCarty, Audrey S. McCarty &/k/a )
Audrey J. McCarty, and:Jane Doe, ) -'

: ) (Jury Trial Demanded)

Defendants. ) '
' )

THE PLAINTIFF FOR A CAUSE OF ACTION AGAINST THE DEFENDANTS WOULD
SHOW AS FOLLOWS:

1. The plaintiff is a citizen and resident of the County of Saluda, State of South
Carolina.
the County of Saluda, State of South Carolina and reside at 103 Kalyn Way, Leesville, South,
Carolina. ' 

3. The defendant Audrey McCarty is dle.sole owner of the residential property
located at 103 Kalyn Way, Leesville; South Carolina.. |

4. The deféendant; McCarty ﬁ-Entegpr'iQ:s,- LLC, is a South Carolina corporation
with its principal office located in Saluda County at 105 Stone Ridge Road, Leesville, South
Carolina.

5, The defendant, Jane Doe, whose true name is currently unknown, is, upon
information and belief, an agent or employee of McCarty Enterprises who resides upon

property at 105 Stone Ridge Road owned by said Gorporation which is adjacent to and.

0016

2 The defendants, Audrey. S. McCarty and John Miles McCarty, afe residents of '




.

contiguious to the property upon which the defendants, Audrey and John McCarty, reside at'

103 Kalyn Way.
6. This court has jurisdiction of the parties in this matter; the subject of this:

action; and venue in this matter is proper.

FOR A CAUSE OF ACTION

 Intentional Tort— Civil Conspiracy

7. The plaintiff was the owner of an Australian Shepherd dog who lived with the

plaintiff'at'her residence in Leesville, South Carolina for over six years.

8. The defendarits knew the plaintiff, where she lived, and that the Australian.

Shepherd dog, known as “Ruby” was her dog, pet, and constant companion for which the

plaintiff had great Jove, affection, and caring and treated as a member of her family.

9. ‘The defendants Audrey McCarty and John McCarty bore the 'pléiﬁiiff il will

because prior to July 2012, the plaintiff had accide’ntaily- run over and killed the defendants’

beloved Boston Tesrier pet.dog when it was chasing her vaii-on Stone Ridge Road. Withina

few.months of that incident, the defendant Audrey McCarty thieatened that the plaintiff’s

dog “Ruby” would be killed if she trespassed on the defendants’ property.
i0.. On March 4; 2015 the defendant Audrey McCarty and defendant Jane Doe

drove a golf cart to the plaintiffs residence, and in the presence and hearing of the defendant.

. Jane Doe, the defendant Audrey McCarty again threatened that “Ruby” would be killed if she

trespassed on the defendants’ property. “The pla,inﬁj_ff tesponded to the defendant that she

loved and cared for “Ruby™ as a member of her family, and had gone to the trouble and

expense of purchasing and installiog a wireless underground fence which the defendant

0017



Audrey McCarty acknowledged had been effective:at_preventifxg “Ruby” from leaving the
plaintiff's residential property for several years. . ST

11, On Tuesday, March?24, 2015, defendants Audrey McCarty and Jane Doe
again drove a golf cart o the plaintiff’s rgéidgnce to enquire whether or not the plaintiff knew

the identities of the owners of a German Shepherd and & black Labrador Retriever which the

deferidant Jane Doe claimed to have observed killing two emus on-the defeéndants’ property
'the-previo_us night. The defendant Jane Doe: panit;ipated in the conversation between the
defendant Audrey ‘McCarty and the plaim.if.t‘_,_anditook notes on-a yellow legal pad. Upon
information and belief, similar enguiries were made of at least two other neigiabdrs‘ by the
déféndantf-Audrey McCarty duﬁng’g"thésame day; and Jane Doe was observed taking notes on
the yellow pad by cachi of the neighbors. At least one of those ngigﬁborg was told by
defendant Audrey McCarty that the next dog that trespassed on the defendants’ .ptopé_rty-
would be killed.

2. The following morning, March 25, 2015, at approximately 8:40 am., the
defendant John McCarty fired two shots __ffom a shotgun,
property line of his residence at 103 Kalyn Way.

13.  ‘The defendants at various and sundry times combined together for the sole

and exclusive pm‘pos‘éjof causing damage to the plaintiff by planning to kill, seeking an

excuse or fabrication to kill, and eventually killing he'rldé'g' in:revenge for the accidental

death of the Boston Terrier of the defendant Audrey M(:Carty-'which was chasing vehicles at

the time of the dog’s death:

14.  TheMcCarty defendants had published threats or participated in the
publishing of threats to kil the plaintiff’ s.dog, and the defendant Jane Do joined with
or agent of her

Audrey and John McCarty in the endeavor as an authorized employee

employer, defendant McCarty Enterprises.

0018

killing “Ruby” on or adjacent to the



-cause the plaintiff special

1S.  With the participation of the thrée defendants named and the corporate
defendant, an understanding was reached between ﬁ_e defendants to facilitate the killing of
the plaintiff’s dog at the earliest Oppcttunity in order to interitionaily_ inflict severe emotional
distress on the plainti{Y for the loss of her beloved. pet “Ruby.”

16_. “The killing or the wounding and killing of “Ruby” on March 25,2015 was a

planned, intentional, and an overt act of the defendants which was designed and intended to

damag‘esvin-,addition_'to;_thé-dama'ges:tbr the loss of her dog_“R’uby;""
17.  The plaimiff has been damaged by the intentional killing of her dog, “Raby,”

and, as a diréct and proximate and intentional result thereof_,.has-suffer,ed severe emotional

distress by the defendants who were certain thieir acts would result in such distress as the
piaintiﬁ‘ endured by hearing the gunshots, seeing the body of her dog, and realizing that
neighbors who lived across the street had killed a beloved family pet cruelly, maliciousty,

and vindictively.
18.  The actions set forth herem of the defendants which resulted in in‘the killing.

of aneighbor’s pet dog was exireme and outrageous and exceeded all bounds of civilized

behavior and is atrocious and utterly intolerable in. acivilized connnunity;

19.  Theintentional actions of the defenidants resulting in the killing of the
plaintiff’s pet, were dési_gned intended, anc_l_-didcause the’_plaintiff severe emotional distress
that she was incapable of enduring. ”

20.  The emotional distress suffered by the plaintiff by the loss 0'.f: her beloved pet
dog,, as well as the knowledge of the pain, confusion, and cruelty suffered by her dog
throughout its killing, was sufficiently. severe that no reasonable person could be expected to

endure the same, and as a result thereof, the plaintiff was required to-and did seek:

psychological treatment for the shock, illness, and bodily harm vxsned upon hier by the

_defendants.
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2. ‘The plaintiff has been damaged by the cruel, malicious, and intentional acts of

the defendants, both for her actual, punitive, and special damages-in excess of twenty-five. ... .

thousand dollars in such amount as a jury may award,

22.  Whercfore, the plaintiff prays for judgement against the defendants for actual,

punitive, and special damages, jointly and severally, and for such other further relief as the

court deems just and proper.

.

Frank S. Potts

Attorney at Law

(SC Bar No. 4538)

137 Stone Ridge Road
Leesville, SC 29070
(803)622-6000
lakecottage@pbtcomm.net.

M. Evan Lacke
Attorney at Law
(SC Bar No. 7496%)
LACKE LAW FIRM _
147 Wappoo Creek Drive, Ste. 204
Charleston, SC 29412

| (843)327-1523
-gvanlacke@lackelawfirm.com
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STATE OF SOUTH CAROLINA, ) P o
) IN THE COURT OF COMMON PLEAS
COUNTY OF SALUDA )
B ) |
Amy Potts ) ELEVENTH JUDICIAL CIRCUIT
3 Plaintiffs) ) T
vs. . ) AFFIDAVIT OF SERVICE
)
)

McCarty Enterprises, LLC., John Miles FILE NO: 2015-CP-41-139
McCarty, Audrey S. McCarty a/k/a

Audrey J. McCarty, and Jane Doe

Defendani(s). )
PERSONALLY PREPARED BEFORE ME, the undersigned deponent, who being duly sworn

says that (s)he served the . Civil Action Cover Sheet, Summons, Compilaint, Plaintiff's. in this action
First Interrogatories to defendant Audrey McCarty and
John McCarty and McCarty Enterprises; Plaintiffs First
Request for Production to' Audrey McCarty, John McCarty,
McCarty Enterprises; Copy of Subpoena to Saluda County

Sheniff's Department PR -
{Deseribe document(s) served} ‘{;i‘: :: T
on John Miles McCarty, Audrey §. McCarty amd McCarty Enterprises; LLC, %:py giver%[d
{Name of party served) = B ,
X _Johrni Miles McCarty, Audrey S. McCarty amd McCarty Enterprises, LLCCOY (persoglly,r:
' (Name of party served) o “‘t RS
defendant: spouse of ‘cn.,'i ¥
defendant; and ’ ~
person who also
represented hérself
_ _ as the authorized
Audrey S. McCarty a/k/a/ Audrey J. agent for defendant
McCarty, the John McCarty  of the party served,
{Mame of person served) ’ A Note relationship to panty)

and a person of discretion residing at the residence of the party served;

] . the - of
(Name of person served) {Title) {Name of c¢orporate party served)
and leaving with [_J(him) DQ(her) a copy at 105 Kayin Way
{Street address)
in Leesville _ 5  Saluda. County, South Carolina,
{City or Town) County
on June 14, 2015 at 7:40pm o’clock

that- deponent knows the person so served, and that deponent is not a party of this action, is not less
than eighteen (18) years of age and has no interest therein or connection therewith.

SCCA 402 (Revised 12/07)
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[] Unablc to locate and serve the above process on the defendant afler diligent efforts to do so,

The process is returned unexécuted.

Sworn {0 and Subscribed before me

this 027(( __ dayof ¥,

5 2015,

o

Notary PublidZor South Carolina

My Commission expires. _8/24/2021

Entered in the Sherff's Service Book on.
Book Page

Number |
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~ IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) _
A o ) ELEVENTH JUDICIAL CIRCUIT
COUNTY OF SALUDA ) .
) L
_Amy Potts, ) MOTION AND ORDER INFORMATION
Plaintiff(s), ) FORM AND COVERSHEET
vs. ' )
McCarty Enterprises, LLC, John Miles )
McCarty, Audrey S. McCarty a/k/a Audrey J.
McCarty, and Jane Doe, u
Defendant(s). ) Docket No. 2015-CP-41-139
PlaintifP's Attorney: Defendant’s Attorney:
‘Candy Kem-Fuller, Bar No. 11352, Frank S. Potts, Bar No. 4538°
Address: _ Address: B
200 East Main Street, Easley, $.C. 29640 | 1201 Main Street, Suite 350 Capitol Center, Columbia,
Phone: (864)855:3114Fax (864)855-3446 SC 29201 |
E-mail: candy@upstatelawgroup.comOther: _____ | Phone: 803-734-1277 Fax
E-mail: fpotts@oge.sc.govOther:

Defendant's Attorney:
M. Evan Lacke. Bar No.: 74969

Address: -
147 W k Dr. Suite 204, C] .

29412

' KMOTION HEARING REQUESTED (attach written motion and complete SECTIONS 1 and 1)
[IFORM MOTION, NO HEARING REQUESTED (complete SCCTIONS Il and IIl)
[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

~ SECTION I: Hearing Information
Nature of Motion: Dismiss ‘ L
Estimated Time Needed: 30 minutes _Court Reporter Needed: @YES/D NO
C SECTION II: Motion/Order Type
[ JWritten motion attached
[_JForm Motion/Order
T hereby move

the court as set forth in the attached proposed order.

ARoraey for [ ] Plaintiff (] Defendant Date submitted

Sighatyre O
<) PAID - AMOUNT: §-
CJEXEMPT:  [] Rule to Show Cause in Child or Spousal Support

(check reason) [ ] Domestic Abuse or Abuse and Neglect
] indigent Status [ State Agency v. Indigent Party o
[] Sexually Violent Predator Act [ ] Post-Conviction Relief .
{"] Motion for Stay in Bankruptey e

SECTION III: Motion Fee

[] Motion for Publication [ Motion for Execution (Rule 695%231{(22}.
] Proposed order submitted at request of the court; or, ~
reduced to writing from motion made in open court per judge’s instructions

_ 'Name of Court Reporter: -
[ Other: '

0023



JUDGE’S SECTION

[J Motion Fee o be paid upon filing of the attached | JUDGE CODE_-
L paid y

‘ DOther: ‘f—-\ Date: el TTUL LI TS DT

Uy 77y CLERK'’S VERIFICATION
| Collécted by(

W / __  DateFiled: ___ _
. OTION FEE COLLECTED: $ <™y
"] CONTESTED ~ AMOUNT DUE: $.

SCCA 233 (11/2003)
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH. CAROLINA )
COUNTY OF SALUDA ) ELEVENTH JUDICIAL CIRCUIT
) .
Amy Potts, ) C.A. No. 2015-CP-41-139
)
Plaintiff, )
| )
V. D
| ) TO DISMISS
McCarty Enterprises, LLC, John )
Miles McCarty, Audrey S. McCarty, ). -
a/k/a Audrey J. McCarty and Jane )
Doe )
)
Defendant. ).
)

To Ptamnff, by and through her attorney Frank S. Potts, Esq. and M. Evan Lstke, Eﬁ
YOU WILL PLEASE TAKE NOTICE that the Defendants., by and through their
undersigned attomey, will move before the presiding Judge of the Court of Commons Pleas for the
Eleventh Judicial Circuit, at the Saluda County Court, on the tenth (10%) day after service hereof, or
as soon thereafter & counsel may be heard, for an Order, dismissing this:action for the following
reasons: |
1. Plaintiff’s claim for Civil Conspiracy"s_hou_ld be dismissed because at all times alleged
Defendants, John McCarty, Audrey McCarty. énd’Jane, Doe, were employees-and/or
| agents of ]je'fendant.MCCariy Enterprises-and a‘-cérporation cannot conspire with itself
McMillan v. Qconee Mem'l Hosp., Inc., 367 S.C. 559, 564, 626 S.E.2d 884,887 (2006);
2. Plaintiffs allegations that Defendants killed her dog is not an actionable matter.
Defendants cannot-be h¢1d-éi\iiuy Iiéble for the killing of PlaintifP's dog under Section
47-3-530 6f théj S.C. Code of Laws, as amended, which lawfully permits the killing of a

dog that is “threatening to cause or causing personal i_njuiy-or. property damage.”

0025



Plaintiff has made no allegations; nor could she since she was not present, that said

exemption can be overcome..-

As such, thxs matter should be dismissed. WITH PREJUDICE

. Easley, South Caroima 29640
864.855.3114 telephione:
864.855.3446 facsimile
Candy@upstatelawgroup.com

Easley, South Carolina ATTORNEY FOR PLAINTIFF
June 24, 2015
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1

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SALUDA ELEVENTH JUDICIAL CIRCUIT
Amy Potts, C.A. No,2015-CP-41-139
Plaintiff,

V.
CERTIFICATE OF SERVICE

McCarty Enterprises, LLC, John
Miles McCarty, Audrey S. McCarty,
a/k/a Audrey J. McCarty and Jane.
Doc '

Defendant.

)
)
)
)
)
)
)
)
)
)_
)
)
)
)
)
)
)

On June 24, 2015, 1 served a copy of the Defendants” Motion to Dismiss on the below parties on
‘behalf of the Plaintiff:

Mr. Frank S. Potts

State Fiscal Accountability Authority
1201 Main Street.

Suite 350 (Capitol Center)
Columbia, SC 29201

Mr. Michael Evan Lacke
Lacke Law Firm, LLC
147 Wappoo Creek Dr., Ste. 204

Charleston, SC 79412 T R
e A N\
{t\ o N “{\,wat:’x‘%"’w

Candy M. Kern-Fultér—Fsq.

SWORN TO BEFORE ME
This 24th day of June, 2015

gu.knd 4 ((A&&‘Jm” Q)

-Notary Public for South Carolina

My commission expires: DY <20y
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

FOR THE ELEVENTH CIRCUIT

COUNTY OF SALUDA

Amy Potts; GISJUL 13 PHYI1: 00 201S-CP-41-139
Gt AR
SA L.

V3.

McCarty. Enterprises, LLC, JohnMiles
McCarty. Audrey S. McCarty a/k/a
Audrey 1. McCarty, and Jane Doe;
o _ (Jury Trial Demanded)
Defendants. -

“THE PLAINTIEF FOR ITS CAUSES OF ACTION AGAINST THE DEFENDANTS WOULD
'SHOW AS FOLLOWS?

L. The plaintiff is 4 Citizen and resident of the County of Saluda; State of South’
Ca_roi_ina.
2. “The defendants, Audrey S. McCarty and John Miles McCarty, are residents of

the County of Saluda, State of South Carglina and reside at 103 Kalyn Way, Leesville, South
Carolina.

3, The defendant Audrey MeCarty'is the sole owner of the residential property
located at 103 Kalyn Way, Leesville, South Carolina.

4, The defendant; McCarty _..Emcrpri ses, LLC, is a South Carolina corporation with
its principal office located in Saluda County at'103 Stone Ridge Road, Leesville, South
Casolina.

5. The defendant, Jane Doe, whose true name is currently unknown, 1s, upoft
information.and belief, an agent or employee of McCarty Enterprises wha resides upon

property at 103 Stone Ridge Road owned by Said corporation which is adjacent to and

‘coritiguous to the property upon which the defendanits, Audrey and John McCarty, reside a: 103

Kalyn Way.

0028
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6. This couft has jurisdiction of the parties in-this matter; the subject of this action;

and venue in this matter is proper.

FOR A CAUSE OF ACTION

Intentional Tort — Civil Conspiracy

7. The plaintiff-was the owner of an Australian Shepherd dog who lived with the
plaintiff at her residence in Leesville, South Carolina for over six years.

8. The defendants knew theplai"ntiff, where she-lived, and that the Australian

‘Shepherd dog, known as “Ruby” was her dog, pet, and constant-com panion forwhich the

plaintiff had great love, affection, and caring and treated as a'member of her family,

9. The defendants A‘u’di‘ey MeCarty and John MeCarty bore the pla’imif‘fﬂl will.

because prior 1o July 2012, the plaindff had aceidentally run overand killed the défendants’
5€ P A [ .

beloved Boston Terrier pet dog when it was chasing her van on Stone:Ridge Road. Within a

few months of that incident, the defendant Audrey McCarty threatened that the piaintif‘f’s dog

“Ruby” would be killed if she.tréspassed on the defendants™ property.

10.  On March 4, 2013 the defendant Audrey McCarty and defendant Jane Doe

-drove a golfic&r{.{c the plaintiff”s vesidence, and in the presence and hearing of the defendant

Jane Doe, the defendant Audrey McCarty again threatenéd that “Ruby” would be killed if she

trespassed on the defendants’ property. The plai ntiff responded to the defendant that she-loved
and cared for “Ruby” as a member of hér family, and had gone to the rouble and expense of

purchasing and installing a wireless underground fence which the defendant Audrey McCarty

_acknowledged had been effective at preventing “Ruby” from leaving the plaimtiff’s residential

property for several years.
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11.  On Tuesday, March 24, 2013 defendants Aud rey-McCarty and Jane Doe again
drove a OOif cart to the plaintiffis residence toleng gire whether or not the plaintff kKnew the

identities of the owners of.a German Shepherd and a black L&brador szc\ er which the

previous night: The defendant Jane Doe paxtmpamd in the conversation between, the defendant
Audrey McCarty and the:p laintiff; and took notes on a yellow legal pad Upon information and
belief, similar enquiries were madé of at leasttwo other neighbors by the defendant Audrey
McCarty during the same day, and Jane Doe was observed taking notes on 'tﬁa'yellaw pad by
ecach of the neighbors. Atleastone of those neighbors was told by defendant Audrey MeCarty
that thé next dog that trespassed on the defenidants’ property would be killed.

12. The following morning; March 25, 2015, at.approximately 8:40 am. the
defendant John MéCarty fired two shots from a shotgun, killing “Ruby™ on or adjacent 1o the
property line of his residence at 103 Kalyn Way,

13, The defendants at variousand sundry 'ti_meé combined fogether for the sole and
exclusive purpose of causing damage 10 the plaintiff by planning to kill. seeking an excuse.or
fabrication 1o kill, and eventually killing her dog intevenge for the accidental death of the
Boston Terrier of the defendant Audrey McCarty which was chasing vehicles al the time of the
dog’s death,.

14.  The MeCarty defendants had published threats or participated in the publishing
of threats to kill the plaintiff's dog, and the defendant Jane Doe joined with Audrey and John
McCarty it the endeavor as an authorized employee oragent of her employer, defendant
‘McCarty Enterprises: |

15. With the partic_ipa_ti(.sr_x_ of the three de f.’cridaius named and the corporate
defendant, an _understanciing was reached between the defendants to facilitate the killing of the
plaintiff’s dog at the edrliest opportunity order to intentionally iitflict sévere emotional

distress o the plainiifl for the loss of her beloved pet “Ruby.”

0030

W



planned, intentional, and an ov

cause the.

distress by the defendants who were certain their acts would result:itv such distr

2572

16.  Thekilling orthe wounding and killing of “Ruby” omMarch 25; 2013 was a
ert-act of the defendants which was designed and intended (@
‘plaintiff special damages in-addition to the damages for the foss of her dog “Ruby.”
17.  The plaintiff has been damaged by the intentional killing of her dog, “Ruby.”
and, as a direct and proximate-and intentional result thereof, has suffered severe emotional

essas the

plaintiff-endured by hearing the gunshots, se€ing the bodyof her dog, and realizing that

‘neighbors who lived across the street had killed a beloved family pet cruelly, maliciousty, and

vindictively.
18, The actions set forth hereinof the defendants whichresulted in in the killing of

a nei'_ghbo’r’s. pet dog was extreme and outrageous and-exceeded all bouinds of civilized hehavior

and is atrocious and utterly intolerable in-acivilized community.
19. The inientional actions of the defendants resulting inthe kitling of the plaintiff’s

pet, were designed intended, and did cause the-plaintiff severe emotional distress that she was:

incapable of enduring.

20 Thé emotional distress suffered by the pl'aimiﬁ"_by the loss of her beloved pet

LA\

dog, as well as the knowledge of the pain, confusion; and cruelty suffered by her dog

throughout its killing, was sufficiently severe that no reasondble person could be expected to.
endure the same, and as a result théreof, the plaintiff was required to and did seek

psychological treatment for the shock, iliness, and bodily harm visited upon her by the

defendants.
21.  The plainiiff has been damaged by the cried, malicious, and intentional acts of

‘the defendants; both for her actual, punitive. and special damages it excess of twenty-five

thousand -doljar$ in such amourit as ajury may award,
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SECOND CAUSE OF ACTION

Intentiona! Infliction of Emotional Distress

22.  The allegations of the first cause of action are incorporated herein asif fully set.
forth.

23, As an alternative cause of action and:in accordance with {;:iir_cserjmtiéns made-
_ by defendants’ legal representative, plaintiff would aliege; upon information-and belief, that the
defendant McCarty Enterprises was the empiqyer_and controtling person who, through the
other i’ndiv‘idualklvy named defendants, caused, directed and i§ responsible for the shooting death
of the dog Ruby, and for interitionally inflicting emotional distress upon the plaintiff,

24, Whereas the plaintiff prays fi}r' jﬁdgement'against éach defendant, both actual
and punitive and spc‘:cia'l-,démages for the: first cause of action, jointly and severally, and for
actual and punitive damagés.'again'st~the‘déftf:ndant corporation for the second cause of action, .

and for-such further relief as the court déems just and proper.

Nt

Frank S. Potts
Attorney at Law
(SC Bar No. 4538)

137 Stone Ridge Road
Leesville, $€.29070
(803)622-6000
lakecottage@pbtcomm.net

M. Evan Lacke
Attormey. at Law

(SC Bar No, 74969)

LACKE LAW FIRM

147 Wappoo Creek Drive, Ste. 204
Charleston, SC 29412
(843)327-1523
evanlacke@lackelawfirm.com

Leesville, SC
July 13, 2015
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) | o ) FOR THE ELEVENTH CIRCUIT
COUNTY OF SALUDA )
. )v
Amy Potts, C ekl 2015-CP-41-139
25 Ky kg, A}? : 0g |
vs. %}'\T‘:ﬁ J¥ g, MOTION FOR DEFAULT AND TO
| UDA £0)5.C. COMPEL RESPONSES TO DISCOVERY
McCarty Enterprises, LLC, John Miles y AS TO DEFENDANTS, AUDREY
McCarty, Audrey S. McCarty ) McCARTY AND JOHN McCARTY
a/k/a Audrey J. McCarty, and Jane Doe, ) AND McCARTY ENTERPRISES, LLC
g )
Defendants, )

To Defendants, by and threugh their attorncy, Candy M. Kern-Fuller, Esq.:

thereafler as the matter may be heard, the plaintiff will move for judgement by default against

the defendant’s John McCarty, Audrey McCarty, and MeCarty Enterprises, LLC, for a failure to

respond or othérwise plead to pl‘aimiﬂ"’s Amended Complaint as required by SCRCP. Rule 15(a).
Inthe ;?\"Cﬂt_ the court finds good cause to excuse the default and to permit the defendants

to respond to the :Amended_ Complaint; the -pla.imiff prays that the-court reguire the defendants to

respod to the plaintiff’s Interrogatories and Requests for Production which were due on July 28,

2015, together with the fees and costs incurred by the plaintiff as a result of the same,

This-motion is based upon the South Carolina Rules of Civil Procedure, the affidavit of

‘counsel (attached hereto) and the record: before this Honorable Court.

e
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mnkb Pots

{3C Bar No, 4538)

£37 Stone Ridge Road

Leesville, SC 29070

(803)622-6000.

lakecotiage:@pbtcomanner

“Leesville, SC . , . :
August 18,2015 | ATTORNEY FOR PLAINTIFF
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FRANK S. POTTS - -

ATTORNEY AT LAw

137 STONE FIDGE ROAD ‘ 803.622.6000
LEESVILLE, SOUTH CAROLINA 29070 LAKECOTTAGE@COMPORIUM.NET
Aupust 3, 2015

Candy M. Kern-Fuller, Esq.
Upstate Law Group

200 East Main'Street
Easley, SC 29640

Re: ‘Potts v. McCarty Enterprises, LLC et al
Civil'Action No.: 2015-CP-41-139

Dear Ms. Kern-Fuller:

On June 14, 2015 your clients were served with a summons, complaint, 1ntermgatones, and
requests for production. You responded on their behalf with 2 motion to dismiss the action
dated June 24, 2015. Then on July 13, 2015, an Amended Complaint was served upon youl. -

No motian for a protective order to suspend discovery.in this matter has been sought or
granted. Further, no objection has been made to any interrogatory or request for
production. As a result, responses to the same are overdue since July 29, 2015 (45 days
from date of service}. Unless the full and complete response to the pending discovery is
‘received by me by August 11,2015, 1 will file a motion.to compel the same, and will seek all
fees and costs.

In addition, respensive pleadings are overdue to the amended complaint served upon you
July 13, 2015. Unless | receive the same by August 11, 2015, i shall seek-to have your
clients placed in default - something I do not wish to do without notice in the event the
failure to timely respond was due to your oversight,

With kind regards,

- FrankS. Potts
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
_ | ) FORTHE ELEVENTH CIRCUIT
COUNTY OF SALUDA )
)
Amy Potts, ) 2015-CP-41-139
)
Plaintiff, ) _

) PLAINTIFF'S FIRST SET OF
vs. ) INTERROGATORIES
o - ) TO THE DEFENDANT
McCarty Enterprises, LLC, John Miles ) AUDREY S. McCARTY
Mc€arty, Audrey S. McCarty ) a/k/a AUDREY J. McCARTY.
a'k/a Audrey ). McCarty, and Jane Doe, }

)

Defendants. )
TO: THE DEFENDANT AUDREY S. McCARTY a/k/a AUDREY J, McCARTY:

Pursuant to Rule 33 of the South Carolina Rules of Civil Procedure, the Plaintiff requests that

-the Defendant answer in writing and ‘under oath within forty-five (45) days after service

hereof the tollowing interrogatories. "I_'hese; interrogatories shall be deemed to be continuing

0. as 10 require the defendant Audrey McCarty reasonably (o supplement of amend all her

answers thereto in accordance with rule 26(e) of the South Carolina Rules of Civil Procedure.

DEFINITIONS

The following words.or terms shall be deemed fo mean the following:
1. Theterm “PLAINTIFF" shall refer to Amy Potts.
2. The terms “DEFENDANT. “YOU,” or “YOUR," shall refer to Audrey S.

McCarty a/k/a Audrey J. McCanty,

Page 1ol 8
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3. The terms “AND™ and “OR" shall be construed co&jun'ctivély and
disjunctiy‘e'ly,_ as necessary, to make the document request:- inclusive rather than exclusive.
Similarly, any use of the singular shall also mean the plural and vice versa.

4. The ‘terms “DEFENDANTS' PROPERTY" or “DEFENDANT'S

PROPERTY" shall refer to the contiguous property comprised of 103 Kalyn Way, Leesville,

South Carolina, and 105 Stone Ridge Road, Leesville, South Carolina.

5. ‘The term "ADDRESS" means residential address, US mailing address, email

-address, school address, and business address.

6. The terms “CONCERNING” and “RELATING TO" shall mean affecting,

'bearihg’ upon, comprising, concerning, constituting, containing, dealing with, ‘embodying,-

embracing, encompassing, entailing; cVidé'n‘ci'ng_;_: germane to, identifying, implicating.
including, incorporating, .iny(slv_ixig; pertaining. to, regarding, relating 1o, referring 0, or
reflecting in any manner, |

7. The term “COMMUNICATION" shall mean any transmission, conveyance,
or exchange of information, whether by written, electronic, oral, or other means, It shall
include, without limitation, any meeting, discussion, comfact, conference, telephone
conv.crsatitmé letter, c-mail transmission, Internet posting, social media posting,
memorandum, document, message, teiegz'"am._ telefax, maillgram,- billing statement, electronic
recording, or other form of written, electronic, or oral information transmission or ckchange.

8. The term “IDENTIFY:” when used with respect to a communication, shal
mean to state (a) the date of the communication; (b) the place or location where the
communication vccurred; (¢) whether the communication was conducted in persen, in

writing, or by telephonic; clectronic, or other means; (d) the identity. of each person who

participated in, was a parly 0, or witnessed the comminication; (e) what was stated or.
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communicated by each person; and (f) whether .any writien record of the communication
exists, and, if 5o, the custodian of any such record and its presént location,

9. The term “IDENTIFY” when used with respect to # natural person shall
mean to state the person’s full name, present or last known ‘business. address (or, if no
‘business address, home address), and the person’s employer and position at the time in
question with respect to the particular interrogatory involved.

10. The term “IDENTIFY™ when used with respect to an organization or other
entity that is net a natural person shall mean to state the full name of the oréanizatio’n or
eﬁtity_. the form of the organization (i.c., corporation, parmcrship);_land the address of the
principal office.or place of business of the otganization or entity,

1. The term “IDENTIFY" when used with respect to & record shall mean to
state the title, date, author, signatories, recipients, a general description of such record
sufﬁci_cni to permit it to be identified with particularity in a request for the production of
documents, the present or last known location of such. record, and the identity of the person
or persons having custody, control, or posséssion thereof,

12.  The term “DESCRIBE™ shall mean to fully and completely state, expiain,
tlustrate, 'characterize,-deﬁne,_ delineate, recount, detail, designate, exi}ound, elucidate, or
recapitulate.

3. The term “DESCRIBE™ when used with respect 10:an interrogatory that asks
for the “factual ba#is_” of a claim, contention, belief, or opinion shall mean to state all facts
that you contend gives rise to or supports the claim, contention, belief, or 'apinicm, and not
merely an ullimate fact or conclusion of law, Such a statement should include, where
appropriate, the- date, location, and ‘marner of each occurrence, and the idi:ntit__}z of each
person participating or engaging: theiein.

Pago 3ot §
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14 The term "DESCRIPTION OF ANY CIVIL ACTION THE HAS BEEN A

PARTY TO" shall include, for each occurrence, the namé of all*parties o each suits the date

of each suit; and the court in which each was brought and the disposition thereof.

15. The term "DESCRIPTION OF WRITTEN OR RECORDED STATEMENT"
shall include a list of each and every written recorded statement or report given or made by
or on behalf of the Plaintiff régarding the matter and things alleged in the Complaint, setting
forth as to each the date and place of making said statement or report, the. persons, firms,
corporations or agencies to whom-statements or reports were given or madc, the purpose of

said statements or reports and the name and address of cach and every person known to have

custody or control of the original or-any copies of said statements or reports and if such'is in

the possession or control of Plaintiff or Plaintiff’s counsel, please attach a copy of said
‘statement or report to the answers.of these interso gatories.

16.  The term "DESCRIPTION OF BOOKS, DOCUMENTS, AND OTHER

EXHIBITS" shall include a list of each and every book, document, diagram, plat,

‘photograph, list,'def;iction, or other tangible thing which the Plaintifl intends 1o introduce as
an exhibit in the trial of this case or in any deposition taken before trial, setting forth as to
each item, its current location; and the name and address of the custodian thereof, and stating
whether or not this defendant will be permitted to- examine, and where practical, abtain
copies thereof without the necessity of a motion to produce.

17.  The'name “RUBY” shall refer 10 the plaintiff’s Australian Shepherd pet

dog.
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convicted, the sentence, the date of coriviction, and the description of the ficts constituting the

INTERROGATORIES:

L If the defendant is improperly identified, give the proper identification and
state: whether counsel will accept service of an amended summons and pleading reflecting the
correct inﬁfonnaﬁén,

2. [dentify each person known to the defendant or counsel to be witnesses.
concerning the facts of the case and indicate whether or not written or recorded statements
have beeri taken from the witnesses and who has possession of such statements.

3. | Set forth a list o_f*phqt’ographs, plats, sketches or other prepared documents in-
possession of the defendarit that relate to the claim or defense in the case.

4, Set forth the names and addresses of all insurance companies which have,
liability insurance coverage relating to the claim and set forth the number or numbers of the:
policies involved and the amount or amounts of liability coverage provided in each policy.

5. ©  Listthe names and addresses of any expert witnesses whom the defendant
proposes to use as a witness at the trial of the case. For cach person known to the defendant
or counsel o be a witness concerning the facts of the case, set forth either 4 summary
sufficient to inform the plaintiff of the important facts known to or observed by such witness,
or provide a copy of any written or recorded statements taken from such witnesses.

6. Have youever bieen convicted, pled guilty, nolo contendere, or found guilty of

any crime other than a minor traffic offerise? If so, set forth each such ¢érime; the court in which.

crime, including the date and place of the criminal activity.
7. Set forth a description of any civil action you have been party 1o in other than the

family court. Identify each such civil action, the other panty or parties, the court with

Page Sof'8
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jurisdiction, the case number, whether you were a plaintiff.or defendant, a synopsis of the
dispute, and set forth the amount of any judgement rendered iy the described action.

8. Identify all banks, savings and loans. of othier financial stitutions where you
have signatory authority for an account, and for each institution set.'fbt‘_th the account numbers.
for each account, and"th'eidenjtiti’esi of any other persons; who are-si_g_rxatoﬁes’ on iht: account.

9. Identify all mortgages, liens, or other security interests which exist upon.
propetty, real of personal, owned by the defendant and the amount remaining to be paid on each
such fien.

10. Set forth all animals that have been housed, penned, or enclosed on the
defendants’ property since January 1, 2011, including. (a) type of animal; (b) owner of asiimal;
{c) from whom animal was acquired; (d) date, location, and cost of acquisition of animal; (e)
_curr_én_i location and condition of each animal; (f) if deceased, the cause of death; aﬁd-(g}-if'soid,;
the date, sales price and identity of purchaser.

1t.  Set forth, fully and completely, any instance in which an animal kept on
defeudém's’ property since January 1, 2011 has disappeared, been attacked, suffered injury,
or been killed, including the date and all circumstances about cach such disappearance,

attack, injury, or death..

12. Identify the woman riding with you ina golf cart at on March 4, 2015 and Marcly
24,2015 when you spoke to the plaintiff at her'residence and the woman's rélationship to you or

-any other defendant.

13 Have you ever discussed shooting Ruby or any other dog with defendant John
McCarty or with any othet person, and, if so, describe each such instance, the date, the person

with whom this subject was discussed, and the purpose of cach discussion.

Page 6 oi'8
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14, Did you give John McCarty permission to shoot Ruby on your property af 103
Kalyn Way, Leesville, South Carolina?

15,  Have you issued threats 1o any person (hat their dog would be shot or killed if it
trespassed on defendants’ property? If so, please set forth a description of the issuance of each
threat, including the name of the person to whom the threat was made, the date the threat was
made, and your reason(s) for making the threat.

16. W’_haz,,measufcs have you taken 10 prevent the-trespass of dogs onto your
ﬁmpeny?é Identify the date, manner. and cost of each such preventative action.

17. What measures have youimkén to remove trespassing dogs from "your‘propcrty?'
Identt fy the date and manner of each such measure, and the cost of same.,

18.  Have you or any other defendant attempied to shoot any animals on your

‘property. prior to March 25, 2015 and, if so, set forth how the attempt was miade, the date of each

atiempt; and the result of cach such attempt.

19.  Fully explain your understanding of the reason Ruby was shot by the defendant
John McCarty.

20, Ifyou _,wiméssed the shooting of Ruby, or any part thereof, fuliy describe
everything you saw or heard. |

21 . Fully describe everything you related to the Saluda County Sheriff’s Deputy

who responded to the scene of the March 25 shiooting,

22, Didyou attempt to stop John McCarty from shooting Ruby? 1£50, fully describe-

those.efforts and the. date of eachi.
23.  Prior to the sheoting of Ruby, did you consult with anyone from the Saluda

County Sheriff's Department about whether it was legal for you to do 507 If so, identify the

Pape 7 of 8
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person(s) you consulted, the date(s) of consultation and'exactlyx;vha_t- you were told by each.
person-in that office with whom you spoke. oo e

24. Do you own any of the animals maintained.on the defendants’ property? If so,
list each such animal owned by you as of March 25, 2018. |

35, Did you ever inform plaintiff that Ruby had threatened, attacked, harmed, or

killed any livestock on your property? If so, fully describe each such conversation, including

date, location, and whether or not you requested payment of damages.

26.  Set forth your date and place of birth.

S [Fank Sl

Frank §. Potts

Attorney at Law

{SC Bar No. 4538) .

137 Stone Ridge Road
Leesville, SC 29070
(R03).622-6000
lakecottage@pbtcomm.niet
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
o ) FOR THE ELEVENTH CIRCUIT
COUNTY OF SALUDA )
. ) o
Amy Potts, 3 2015-CP-41-139
)
Plaintiff, )
) N |
vs. ) PLAINTIFF'S FIRST REQUEST
L o ) _ FOR PRODUCTION
‘McCarty Enterprises, LLC. John Miles ) TO THE DEFENDANT
McCarty, Audrey 8. McCarty ) AUDREY S. McCARTY
‘ak/a Audrey J. McCarty, and Jane Doe, ) a/k/a AUDREY J. McCARTY
)
j

Defendants.

TO:  DEFENDANT AUDREY McCARTY:

Pursuant to Rule 34 of the South Carolina Rules of Civil Procedure, the Plaintiff requests that

the Defendant respond within forty-five (45) days from date of service to the following

- Requests and that the Defendant produce and permit the Plaintiff to inspect and Gopy cach of

the following documents:

DEFINITIONS

- The following words or terms shall be deemed to mean the following:

1. The terms “AND" and “OR™ shall be consirued conjunctively and

disjunctively, as necessary, to make the documient request inclusive tatheér than exclusive.

 Similarly, any us¢ of the singular shall also mean the plural and vice versa.

2. 'the ‘terms “DEFENDANTS’ PROPERTY" ‘or “DEFENDANT'S

PROPERTY" shall refer to the contiguous property comprised of 103 Kalyn Way, Leesville,

‘South Carolina, and 105 Stone Ridge R_oad, Leesville. South Carolina.

Pagelof 3
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3. The terms “CONCERNING” and “RELATING TO" shall mean affecting,.

bearing upon, comprising, concerning, constituting, containing; dealing with; eribodying,
'embracing;.- ‘encompassing, .e'_r_xﬁtailing,v evidencing, germane. to, identifving, implicating,
including, incorporating, involving; pertaining to, regarding, relating to, referring to; or
reflecting in any manner.

4, The name “RUBY™ shall refer to the plaintiff's Austratian Shepherd pet dog.

REQUEST FOR PRODUCTION

I, Anyandall photos or videos of Ruby on deféndants’ property.
2. All photographs or videos of animals owned by any of the defendants,
3. All photographs or videos of jaﬁi_mals.‘n()l owned by any of the defendants, but kept

and maintained on property owned by any of the defendants.

4, Al evidence in your possession thar Ruby damaged or otherwise injured the

defendants’ property, real or personal,

5. Any and all diagrams, sketches, drawings, prints, negatives, and layouts that relate in
any manner to the allegations of the Compiaint,»zhe defenses of the Defendant, or the scene
of Ruby’s shooting.

6. Al correspondence, - emails, ‘posts on social media, or other transmissions by the

defendant, ‘which: make réference to dﬂ_gs*or other aziimals,:-‘ other than those owned by the

defendant, sihcé January 1. 2011.

7. Any and all docuinents and writings in the possession, custody, or control of
Defendant or Defendant's counsel that Defendarit contends are relevant to the case or are

intended to be produced in the trial of the case.

Page 20f3
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8. A copy of the Defendant's driver's license.
9. The yellow legal pad or notepad with the notations made by Jane Doe and/or Audrey

McCarty, which was in their possession on March 24, 2015, during their interviews with the

‘plaintiff and others.

10. Al correspondence or.other documents, including emails and voice recordings, sent

10 or réceived by the defendant to or from the Saluda County Sheriff’s Department or any-

person employed by the Department,

S/ Frank s Vot

Frank §. Potts
Attorney at Law
{SC BarNo. 4538}

137 Stone: Ridge Road
Leesville, SC 29070
{803) 622-6000
lakecottage@pbicomm.net
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STATE OF SOUTH CAROLINA. ) IN THE COURT OF COMMON PLEAS
- ) FOR THE ELEVENTH CIRCUIT
COUNTY OF SALUDA ) T '
‘Amy Potts, ) 2015-CP-41-139
' )
Plaintiff, )
vs: ) PLAINTIFE’S FIRST SET OF
. ) INTERROGATORIES
McCarty Enterprises, LLC; John Miles ) FOR DEFENDANT
McCarty, Audrey S. McCarty ] JOHN MILES McCARTY
a/k/a Audrey J. McCarty; and Jane Doe, )
)
Defendants.. )

TO:  THE DEFENDANT JOHN MILES McCARTY:

Pursuant to Rule 33 of the South Carolina Rules of Civil Procedure, the P-Iaihtiff requests that
the Defendant John McCarty answer in writing and under oath within forty-five (45) days
afier service hereof o the following interrogatories. These interrogatoties shall be deemed to
be continuing s as to require the. defendant John McCarty "rcascnah?y to supplement Gr

amend all his answers thereto in accordance 1o rule 26{e) of the Southi(fgxroiina Rules of Civil

Procedure.
DEFINITIONS
The following words o terms shall be deemed to mean the following;
. The term “PLAINTIFF" shall refer to. Amy Potts.
2. The terms “DEFENDANT,” “YOU,” of “YOUR,” shall refer to John Miles

McCarty,
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3. The terms “AND™ and “OR” shall be construed conjunctively and
disjunctively, as necessary, to make the document request inclusive rather than exclusive.
Similarly, any use of the singular shall also mean the plural and vice versa.

4. The terms “DEFENDANTS' PROPERTY" or “DEFENDANT‘S
P.ROPERTY" shall refer to the contiguous property comprised of 1 {,)3- Kalyn Way, Leesville,
Sbuth-v(farolina,_and 105 Stone Ridge Road, Leesville, South Carolina.

5. The term "ADDRESS" means residential address, US ;_maiiiﬁg address, email
address; school address, and business address.

6. The terms “CONCERNING” and “RELATING TO” shall mean affecting,
‘bearing upon, comprising, concerning, constituting, conitaining, dealing with, embodying,
embmcing. encompassing_,_ entailing, cvidencing; germane lo, identifying, implicating,
including, incorporating, involving, peraining to, regarding, relating to, referring to, or
reflecting in any manner.

7. The term “COMMUNICATION" shall mean any transmission, conveyance,
or exchange of information, whether by written, electronie, oral, or other means. 1t shall
include, without limitation, any meeting, discussion, contact, conference, ‘telephone

conversation, letter, e-mail transmission, Internet posting, social media posting,

-memorandum, document, message, telegram, telefax, mailgram, billing statement, eléctronic

recording, or other form ol writlen, electronic, or oral informalion transmission or exchange.
8. The term “IDENTIFY:” when used with respect to a communication, shall

mean to state (a) the date of the communication; (b) the place or location where the

‘communication occurred; (¢) whether the communication was conducted in person, in

writing, or by teiephm'lic, electronic, or other means; (d). the identily of each person who

PAGE 2 of 8
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participated in, was'a party to, or witnessed the communication; (¢} what was stated or

communicated by each person; and (f) whether any writtenrecord of e communication

exists, and, if so, the custodian of any such record and its present location,

9. The term “IDENTIFY” when used with respect to a natural person shall

mean to state the person’s full name, present or last known business address {or, if no
business address, home address), and the person’s employer and position at the time in
question with respect to the particular interrogatory involved.

0. The term “IDENTIFY” when used with respect to an organizatién’ ar other
.»éntity_ that is not s natural person shall mean o state the full name of the organization or
entity; the form of the organimtion"_(i.e.,_cbrporation. 'paﬂne?ship), and the address of the
principal office or place of business of the organization or eritily.

H.‘ The term “IDENTIFY” when osed with r‘esi)ec't to & vecord shall mean to
state the title, date, author, signatories, récipients, a general description. of such record
sufficient to permit it to be: ideatified with particularity in a request for the production of
documents, the present or- last known location of such record, and the identity of the person
or persons having custoc@y, control, or possession thereof,

12 The term “DESCRIBE" shall mean to fully and completely state, explain,
illustrate, characterize, define, delineate, recount, deta'ilﬂ, designate, expound. elucidate, or
recapitulate.

13. The term “DESCRIBE™ when used with respect to.an interrogatory that asks
for the “factual basis” of a ¢laim, contention, belief, or opinion shall mean to state all facts
that you contend gives rise to or supporits the claim, contention, belief, or opinion, and not

merely an ultimate fact or conclusion of law. Such a statemnent should include, where

PAGE 30f8
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appropriate, the: date, location, and manner of each occurrence, and the identity of each
person participating or engaging therein.

4. The term "DESCRIPTION OF ANY CIVIL ACTION THE HAS BEEN A
PARTY TO" shall include, for each occurrence, the name of all parties to each suit; the date
-of each suit; and the court in which cach was brought and the disposition therenf.

I5. The term "DESCRIPTION OF WRITTEN OR RECORDED STATEMENT"
shall include a list of each and every written recorded statement or report given or made by
or on behalf of the Plaintiff regarding the matter and things alleged in the Complaint, setting
forth as to each the date and place of making-said statement or report, the persons, firms,
corporations or ggencies 10 v}hom statcments or reports were given or made, the pm*posc; of
said statements or reports &;ld the name and address of each and every person known 1o:l§aveb
custody or control of the original or any copies of said statements or reports and if such is in
the possession or jcontrol of Plaintiff or Plaintiff’s counsel, please -anéch a copy of said
statement or report to the answers of these interrogatories.

16.  The term "DESCRIPTION OF BOOKS, DOCUMENTS, AND OTHER
EXHIB!'T‘S'»' shall include a list of each and every book, document, diagram, plat,

photograph, list, depiction; or other tangible thing which the Plaintiff intends to- iniroduce as

‘an exhibit in the trial of this case or in.any deposition taken before trial, setting forth as to

“each item; its current location, and iﬁe"njzi'me' and addréss of the custodian thereof, and stating

whether or not.this defendant will be permitted to examine, and where practical, obtain

copies thereof without the necessity of a motion to produce.

17. The name “RUBY™ shall refer to the. plaintiff's Australian Shepherd pet

dog..

PAGE4of 8
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INTERROGATORIES

I. Identify each person known to the defendant or counsel to be witnesses
concerning the facts of the case and indicate whether or not written ot récorded statements

‘have been taken from the witnesses and indicate who has possession of such statements.

2. Setfortha list of photographs, plats, sketches or other prepared documents in
possession of the defendant thet relate 10 the claim or defense in the case.

3. Set forth the names and addresses of all insurance companies which have
lHability insurance coverage relating to the claim and set forth the number or numbers of the
policies involved and.the amount or amounts of liability coverage provided in each policy.

4, List the namies and a;id;és_ges:ol’ any éxpert witnesses whom the déféndant
proposes to usc as a witness at the trial of the case. For each person known to the defendant
or counse! to be a witness concerning the facts of the case, set forth either a summary
sufficient to inform the plaintiff of the important facts known to-or observed by such withess,
or provide a copy ol any wrilten or recorded statements taken from such witnesses,

5. If the defendant is improperly identified, give the proper identification and
state whether counsel will accept service of an amended s_ﬁinrﬁons and complaint reflecting
thé correct information.

6. Have you évér been convicted, pled goilty, nolo ¢ontendere, or found guilty of
any crime other than a minor waffic offense? If so, set forth each such crime, the court in which
convicted, the sentence, the date of conviction, and the description of the-facts constituting the

crime, including the date and place of the criminal activity,

PAGE Sof 8
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1 Set forth a description of any civil action fo which you have been a party in other
than the family.court. Tdentify each such civil action, the other party or parties, the court with
jurisdiction, the case number; whether you were 2 plaintiff or de{eﬁdam, a synopsis.of the
dispute, and set forth the amount of any judgment rendered in each described action, |

8 Mdentify all banks, savings and lbans,v or other financial institutions where you
have sig_naibry authority for an accourit, and for each such institution set forth the account
number for each account, and the identities of any other persons who are signatories on cach.

9. Identify all mortgages, liens, or other security interests whiich exist upon.
property, real or personal, owned by the defendant and the amount remaining to be paid on each
such lien.

10, Set forth all animals that have been housed, penned, or enclosed on the:
defendants’ property since January 1,201 1, including (a) type of animal; {b) owner of animal;
{¢) from whom animal was acquired; (d) daze_. location, and cost of acquisition of each animal;
{e) current location and condition of each animal; (.fi)kif deceased, the cause of death; and (g):if
sold, the date, sales price and identity of purchaser.

11, Set forth, fully and compl'eteiy_? any instance in 'w\'ﬁiéli’an animal kept on
defendants” property since January I, 2011 has disappeared, been attacked, suffered injury,
or been killed, including date and all circumstances about each such disappearance, attack,
injury, or death.

12, Have you ever discussed shooting i{ub); or any other dog with defendant Audrey
McCarty or with-any other person, and, if so, describe cach s_uch-instaimc,_ the date, the identity

of the person with whom this subject was discussed, and the content of each such discussion.

PAGE 6 of 8
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13.  Have you issued threats to any person that their dog would be shot-or killed if it

f

trespassed on defendants’ property? If so, please set forth a description-of the‘issuance ofeach =

threat 'incl_ud:i’ng the identity of the person to who the threat was made; the date and location of
each such threat; and your reason(s) for making the threat,

14, What measures have you taken to prevent the trespass of dogs onto your
property? Identify the date, manner, and cost of each such preventative action.

15, Whatmeasures have you taken to remove trespassing dogs from your property?
idcntify.the.date'and‘mmmcr o_f_' each such measure, and the cost of same.

16, Identify the firearm used to shoot the plaintiff’s dog “Ruby™, including the make,
model, serial number; and gange, and identify the person or entity from whom the firearm was
acquired and the date of acquisition.

17. fdcnti@ all persons from whom you sought advice, other than lawyers, about
dogs trespassing at your residence, and describe the advice you were given by each such person
and the date(s) on which such advice was given,

18.  Describe, fully and compleiely, all fucts existing at the time you shot Ruby
‘which led you to decide to shoot Ruby, including all reasons for your actions,

19.  Setforth, ntl} and completely, your basis or justification for shooting Ruby.

20, Describe; fully and completely, your reasoning that shooting Ruby wasa
nccgss‘ity.

21, Atthe time you fired the first shot at Ruby on the morning of March 25, 2015,
how many dogs were present on defendant’s property, not including dogs owned by a

defendant?

PAGE 7of 8
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22, Did the defendant Audrey McCany give you permission to shoot Ruby or other

dogs on her property at 103 Kalyn Way? If so, fully describe the cxtent or scope of the

23, Fully describe everything you related to the responding Saluda County SherifP's
Deputy about the March 25, 2015 shooting.

24, Identify by make, madel, and caliber all firearms owned by you thal were on
defendants’ property, i your home, or in your possession on March 25, 2015,

25. Prior to'the shooting of Ruby, did you consult with anyone at the Saluda County
Sheriff’s Department about whéther it was’lc'gal to'shoot a dog on youf--prqperty? if s0, idéntify
the person(s) you consulted, the dates of consultation, and exactly what you were told by cach
person.

26.  Have you'ever spoken directly (o the plaintiff Amy Potts? If so, identify each
such interaction by date, location and subject of each discussion,

27. ‘Have you ever informed the plaintiff that Ruby had threatened; attacked,
hariied, of killed any livestock on your property? 11 so, f ully describe each such

conversation, including date, location, and whether or not you requested payment of

-damages.

s[FuksBtk

Frank 8. Potts

Attorney at Law

(SC Bar Nao, 4538)

137 Stone Ridge Road
Leesville, SC 29070

(803) 622-6000.
lakecottage@pbtcomm.net’
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
o _ - ) FOR THE ELEVENTH CIRCUIT
COUNTY OF SALUDA ) T
) o
Amy Pon‘s,_- ) 2015-CP-41-1 39
)
Plaintiff, }
) . ,
vs.. ) PLAINTIFF'S FIRST
, . ) REQUEST FOR PRODUCTION
McCarty Enterprises, LLC, John Miles ) TO THE DEFENDANT
McCanty, Audrey S. McCarty ) JOHN MILES McCARTY
a’k/a Audrey L McCany', and Jane Doe, ¥
5 }
Defendants. )

TO: DEFENDANT JOHN MILES McCARTY:.

‘Pursudnt to Rule 34 of the South Carolina Rules of Civil Procedure, the Plaintiff requests that

the Defendant respond within forty-five (45) days from date of service to the following

Requests and that the Defendant produce and permit the Plaintiff 6 inspect and copy each of

- the following documents:

DEFINITIONS
The following words of terms shall be deemed to mean the following:
1, “The terms “AND” and “OR”™ shall be consirued conjuﬂctiveiy .and

disjunctively, as necessary, to make the document request inclusive rather than exclusive.

, Simiiaﬂy, any use of the’ si'nguiar:'sh'all'also miean the plaral and vice versa.

2, The terms “DEFENDANTS' PROPERTY” or “DEFENDANT'S

PROPERTY” shall refer to the comi.guaus. property comprised of 103 Kalyn Way, Leesville,

‘South Caroling, and 105 Stone Ridge Road, Leesville, South Carolina,

3. The terms “CONCERNING” and “RELATING TO” shall ‘mean affecting,
bearing upon, comprising, concering, constituting, containing, dealing with, embodying,

Fage Lol 3
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embracing, encompassing, entgiling, evidencing, .germane to, identifying, implicating,

including, incorporating, involving, periaining to, regarding, relating to, referring to, or

reflecting in any manner.
4. ‘The name “RUBY” shall refer to the plaintiff’s Australian Shepherd pet

dog.

REQUEST FOR PRODUCTION

1. Any and al} pﬁo_tos or videos of Ruby.

2. All photographs or videos taken since January 1, 2011, of dnirmals on property
owned by any of the defendants.

3. All ph()togréphs or videos taken since January 1, 2011 of animals not owncd

by any of the defendants, but kept and maintained on property’ owned by any of the’

defendants,

4, All evidence in your possession” that Ruby damaged or otherwise injured ih_'e

defendants’ property, real or personal.

S.  Anyand all diagrams, sketches, drawings, prints, negatives, and layouts that

relate in any manner to the allepations of the COmpiai nt, the defenses of the Defendant, or the:

scene of Ruby's shooting.
6. All correspondence, emails, posts on social media, or other transmissions by
the defendant, which make reférence to dogs or other animals, other than those- owned by the

defendant, since January 1, 2011,

Page 201X
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7. Any and all documents and writings. in the possession, custody, or control of

Defendant or Defendant's counsel that Defendant contends are. relévant ‘to- the case or are:

intended 1o be produced in the trial of the case.
8. A copy of the Defendant's driver's license.

9. All correspondence- or other documents, including cmails and voice

recordings, sent to or received by the defendant to or from the Saluda County Sheriff’s.

Department or-any person employed _by the Department,

Frank'S. Potts
Attorney.at Law

(SC Bar No. 4538)

137 Stonic Ridge Rogd
Leesville, SC 29070
{803)622-6000
lakecottage(@pbitcomm.net
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‘STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) ‘FOR THE ELEVENTH CIRCUIT
COUNTY OF SALUDA )
}
Amy Potts, ) 2015-CP-41-139
)
Plaintiff, ) _ _ o
) ) _ PLAINTIFF’S FIRST SET OF
vs. ) INTERROGATORIES
) TO THE DEFENDANT
‘McCarty Enterpriscs. LLC. John Miles ) ‘McCARTY ENTERPRISES, LLC
McCarty, Audrey S. MceCarty )
a/k/a Audrey J. McCarty, and Jane Doe, )
_ )
Defendants. )

TO: THE DEFENDANT McCARTY ENTERPRISES, LLC:

‘Pursuant to Rule 33 of the South Carolina Rules of Civil Procedure, the Plaintiff requests that

the Defendant answer in writing and under oath within forty-five (45) days after service

hereof the following intcrrogatories. These interrogatories shall be deered:to be continuing

50 as 1o require the defendant McCarty Enterprises, LLC, reasonably to supplement or amend

all its answers thereto in accordance with rule 26(¢) of the South Carolina Rules of Civil

Procedure,

DEFINITIONS

The following words or terms shall be deemed to mian the following:

1. The term “PLAINTIFE” shall refer to Amy Potts

2. The terms “DEFENDANT.” “YOU,” or “YOUR,” shall refer to McCarty
Enterprises, LLC.

3. The terms “AND™ and “OR™ shall be construed conjunctively and
disjunctively, as necessary. to make the document request inclusive rather than cxclusi.vé,
Similarly, any use of the $ingular shall also. méan the plural and vice versa.

PAGE 1 of 6
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4. The terms “DEFENDANTS’ PROPERTY” or “DEFENDANT'S
PROPERTY™ shall refer to the contiguous propertly comprised of-103 Kalyn Way, Lecsville,
South Carolina, and 105 Stone Ridge Road, Leesville, South Carolina..

3. Theterm "ADDRESS" means residential address, US mailing address, email
address, school address, and business address.

6. The terms “CONCERNING™ and “RELATING TO" shall imean affecting,
bearing upon; comprising, concerning. ‘constifuting. containing; dealing with, embodying,

embracing, encompassing, eniailing, evidencing, germane to, identifying, implicating,

including, incorporating, involving, penaining to, regarding, relating to, referring to. or

reflecting inany manner.
7. The'term “COMMUNICATION” shall mean any transmission, conveyance,

or exchange of information, whether by written, electronic, oral, or other means. t shall

include, without limitation, any meeting, discussion, contact, conférence, telephone.

conversation, letler, e-mail transmission, Internet posting, social media posting,

memorandum, document, message, telegram, ‘telefax, mailgram, billing staiemient, electronic:

recording, or other form of written, electronic, or oral information transmission or exchange.

8 The term “IDENTIFY:” when used with respect to a communication, shall

mean to. state (a) the date of the communication; (b) the place or location where the

communication. occurred; (¢) whether the communication was conducted in person, in
writing, or by telephonic, electronic, or other. means; (d) the identity of cach person whe
pparticipated in, was a party to, or ‘witnessed the communication; (€) what was stated or

communicated by each person: and (f) whethér any written record of the communication

‘exists, and, if so, the custodian of any such record and its présent location.

PAGE 2 of 6
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9. The term “IDENTIFY” when used with respect to a natural person shail

mean to state the person's full name, present or last known business address {or, if no

business addréss, home address), and the person’s employer and position at the {ime in

question with respect to the particular interrogatory involved.

10, Theterm “IDENTIFY™ when used with respect to an organization or other

entity that is. not a natural person shall mean to state the full name of the organization or

entity. {he. form of the organization (ii.e.‘, corporation, partnership), and the address of the

- principal office or place of business of the organization or entity.

1. The term “IDENTIFY” when used with respect to'a record shall mean to
state the title, date, au_tlmr, signatories, recipients, a general description of such record
sufficient {o permit it 1o be identified with particularity in a request for the production of

documents, the present or last known location of such record, and the identity of the person

or persons having custody, control, or possession thereof.

12.  The term “DESCRIBE” shall mean 1o fully and comglletely state, explain,

illustrate, characlerize, define, delineate, recount, detail, designate, expound, elucidate, or-

recapitulate.

13, The term “DESCRIBE” when used with respect to an interrogatory. that asks

for the “factual basis” of a claim, contention, belief, or opinion shall mean to state all facts

thal you contend gives rise to or supports the claim, contention, belief, or opinion, and: not
merely an ultimaie fact or conclusion of law. Such a statement should include, where
appropriate, the date, location, and manner of each occurrence, and the identity of éach.

person participating or engaging therein,
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14, The term "DESCRIPTION OF ANY CIVIL ACTION THE HAS BEEN A

PARTY TO" shall iniclude, for each oceurrence; the name of all: parti¢s-to-each-suitithe daté

of each suit; and the court in which each was brought and the disposition thereof.

15, The term "DESCRIPTION OF WRITTEN OR RECORDED STATEMENT®
shall include a list of cach and every wrilten recorded statement of report given or made by
or on behalf of the Plaintiff regarding the mdtter and things alleged in the Complaint, setting
forth as 1o each the date and place of making said stalement or report, the persons, firms,
corporations or agencies 10 whom statements or reports were given or made, the purpose of
said ‘statements or reports-and the name and address of cach and cvery person known to have
custody or:control of the Original or any copies of said statements or reports and if such is in
* the possession or control of Plaintiff or Plaintifl’s caunsr:l_,_ pleasc altach a copy oi said
statcment or report to the answers of these mtcrmgatonea

16.  The term "DESCRIPTION OF BOOKS, DOCUMENTS, AND OTHER
EXHIBITS" shall ‘vinclude' a list of each and every book, document, diagram, plat,
photograph, list, dépiction, or other tangible. thing which the Plaintifl inténds to introduce as
an exhibit inthe trial of this case or in any deposition taken before trial, setting forth as to
each item, its current location, and the name and address of the custodian thereof, and stating
whether or not this defendant will be permitted to examine, and ‘where practical, obtain
copies thereof without the necessity of a motion 1o produce.

17. The name “RUBY" shall refer to the plaintiff’s Australian Shepherd pet

d_ﬂg;
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INTERROGATORIES

R Ideniify all former and current officers, directors; and employees of the
defendant McCarty: Enterprises together with their title, position, job description, dates of
employment and current residence address.

2. Describe the nature and business-of the defendant McCarty Enterprises and how
the defendant McCarty Enterpriscs sccks or attempts 10 cam profits.

3. Set forth and describe all property, real or personal, owned or controlied by the:
deféndant McCarty Enterprises.

4, Set forth and describe all p;rsoﬁal property belonging to third parties, including
other defendants, which is storéd or maintained upon the defendant McCarty Enterprises real
praperty. |

5. Identify all persunswho have resided overnight-on the property of the defendarit
McCarty Enterprises at 105 Stone Ridge Road since January 1, 2014,

6. Identily all motor vehicles; golf carts, boats, travel trailers, trailers, and
motoreycles owned or operated by the defendant McCarty Enterprises, and identify.any. persons
or entities holding security. i‘nteréa_stﬁs_' on such articles.

7. Idem_ilfy all persons or cntitics who have liens on the real property of the
defendant, McCarty Enterprises.and the amount of each such lien as omeM 1, 2015.

8. Identify all animals owned by the defendant McCarty Enterprises together with
the date of acquisition of each, the cost of each, the disposition of each, and the manner and date

of disposition, if applicable.

PAGE 50f6.
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9. Identify all sharcholders of the defendant, McCarty Enterprsises, LLC, the

percentage of stock owned by each and the date of acquisition of the stock. == = = -7 = -7 =

10. 7 Set forth the EIN of the defendant eorporation.

< [Tske S Ptk

Frank §. Potts

Attorney at Law

(SC Bar No. 4538)

137 Stone Ridge Road
Leesville, SC 29070
(803) 622-60600
lakecottage(@pttcommi.net

PAGE 6 of 6

0062

e

LN :

|

e




STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS

) FOR THE ELEVENTH CIRCUIT
COUNTY OF SALUDA )

)
Amy Potts, ) 2015-CP-41-139

Plaintff, )

}

vs. ). PLAINTIFF'S FIRST REQUEST FOR

PRODUCTION TQ THE DEFENDANT
McCARTY ENTERPRISES, LLC

. }
McCarty Enterprises, LLC, John Miles }
McCarty, Audrey S. McCarty )
a/k/a Audrey ] McCarty, and Jane Doe, )
)
)

Defendants.
]

TO: THE DEFENDANT McCARTY ENTERPRISES, LLC:

Pursuant to Rule 34 of the South Carolina Rules of Civil Procedure. the Plaintiff requests that

the Defendant réspond within forty-five (45) days from date of service to the following
Requests and that the Defendant produce and permit the Plaintiff to inspect andcopy cach of
the following documents:

DEFINITIONS
The f’biiowing words or terms shall be deemed to mean the following:

1. The terms “AND" and “OR™ shall be construed conjunclively and

disjunctively, as necessary, to make the document request inclusive rather than exclusive..

Similarly, any use of the singular shall also mean the plural and vice versa.

2. The te¢rms “DEF Ei\i DANTS®  PROPERTY"™ or “DEFENDANT'S
PROPERTY" shall refer 1o the ctmﬁg;um;spm;’mﬂ_y comprised of 103 Kalyn Way, Leesville,
South Caroling, and 105 Stone Ridpe Road, Leesville; Southi Carolina.

3. The terms “CONCERNING” and “RELATING TO" shall mean affecting,

‘bearing upon, comprising, concerning, constituting, containing, dealing with, embodying,

Page 1ol 2

0063




‘embracing, encompassing, entailing, evidencing, germane to, identifying, implicating;
including, incorporating, involving, peraining to, regarding, relating:-to; referring to, or
reflecting in any manner.
4. The name “RUBY” shall refér to the plaintiff’s Australian Shepherd pet
dog.
REQUEST FOR PRODUCTION

1. Federal and. State Income Tax Returns, including all deductions, losses, and
expenses claimed for Tax Years 2011, 2012, 2013 and 2014.

2. The yellow legal pad or notepad with the notations made by Jane Doe and/or
Audrey McCarty, which was in their possession on March 24, 2015, during their interviews
with thie plaintiff and others.

3. All correspondence or other documents, including emails and voice
recordings, sent to or received by the defendant to or from the Saluda County Sheriff’s
Depariment or any person employed by the Department,

4, Centificate of Incorporation of the defendant.

5. Al Minutes of board meetings and bylaws of the defendant corporation.

6. All licenses issued by any government (o the defendant.

< ! Lrank S.,@
Frank ;. Potts
Atlorney at Law
(SC Bar'No. 45383
137 Stone Ridge Rosd
Leesville, SC 29070
{8033 622-6000
lakecottage@pbtcomm.net
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STATE OF SOUTII CAROLINA
COUNTY OF SALUDA

Amy Potts,

.

MeCarty Enterprises, LLC, Jokin
Miles McCuarty. Audrey.S. McCarty,
a/kfa Audrey J, McCarty and Jane

PDoc

1
IN *1‘?‘18%(@299 COMMON PLEAS
201§ ke T
I“‘é’ﬁmgpgvmcxa CIRCUIT
Clep, 6 ..
i 02‘4@-‘%4%?,? 205-CP41-139
€0 s A
Plaintiff. .C.,

AFFIDAVIT IN OPPPOSITION TO DEFAULT

Defendant;

Personally appeared, CANDY. M. KERN-FULLER, ESQ.. who first being sworn. stafcs

as follows:

1) Tam the attorney for the Defendants and have represented the Defendants in this and

3

4)
5)

)

7

other matters;

My firm was retained to represent the Defendants in this matter;
I have no personal intercst in this matter and am not related by blood or marriage to the
Defendants; '

‘Upon receipt of the initiai.compiaiht. I timely replied with a2 Motion to Dismiss on belialt
of the Defendants:: ~

I never received a copy of the Plaintif"s Amended Complaint from the Plaintiff and to
this'day have not received one from Plaintff:

On February 27, 2016, while preparing for the Motion hearing on February 29, 2016, 1
discovered the Motion for Defuult and discovered online that an Amended Complaint had
been filed. However, | had never reccived the same;

Before and after the motion roster meeting on February 29, I tried to talk with Mr, Potts,
who-is representing the Plaintiff (his wife) in this matter. Mr. Potts-showed me a number
of unsigned letters in a notebook that he asserted he sent me. | showed him my file and
told him honestly that 1 had not reccived his letters or the Amended Complaint. | asked if
he could provide me a copy of the Amended Complaint, and he said he would have to
make another copy:-and could petone 10 me when he returned to his office that day, |
asked him specifically to fax or email it to me since if he had sent.me 3 or 4 letters, they
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‘had ot gotten to me and 1 didn’t want that problem to continue. [ asked what nwethod he
used to send them and he stated “regular mail”;

8} Despite my non-accusatory torie and uttempts to collegially discuss the matters at hand, it
became quite clear that Mr. Pouts was emotional about this case and could not be
reasoned with. He repeatedly said my ¢lients (one of whom is a retired police officer
who iow suffers from a serious heart condition) are “scum.” Though Mr. Potfs agreed
that I would “probably” be excused from default, he stated he was going to continte o
run my clients” legal costs up as high as possible and see this matter through a trial and
appeal, if necessary. 1 realized I'could not reason with him and that this matter was 100
personal;

9) tagain asked for him to provide me the Amended Complaint and 1 departed;

10) Concerned-over Mr. Potts” inability to be detached and unemotional about this case,
when | returned to my office on the afternoon of the 29, I contacted his co-counsel, Mr,
Lacke. {explained o Mr, Lacke what transpired at Court and expressed my concerns
over my conversation with Mr. Potts, He told me Mr. Potts was “running the case™ and
he was “just there to assist.”” Tasked him if he would make sure one of them would

providé me the Amended Complaint and he assured me they would;

H1) The following week when the Amended Complaint had still not arrived, we sent a runner
1o the'Court for a copy. 1 prepared and served the attached Amended Motion two days
later;. N

12) Despite my first motion, Mr. Potts had not rémoved the conspiracy action, but had simply
added a claim for intentional infliction of emotional distress:

I3) The attached Amended Motion to Dismiss was prepared-and served on March 9, 2016:
14) To this day. I still have not received the Plaintiff’s Amended Complaint from Plaintiff, |
did file and serve a responsive pleading within two (2) days of gaining my own copy of

the Amended Complaint;

15) Accordingly, I pray that the Defendarits not be held in default and that the Defendants”
motion to dismiss. as amended. be heard and ruled upon;

\\-\““U_“ l‘l"”” » ’I;
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STATE OF SOUTH CAROLINA ‘) " ,3,‘3(51 THE COURT OF COMMON PLEAS
COUNTY OF SALUDA ‘l%\iz\‘\“ QUi 31 ELEVENTH JUDICIAL CIRCUIT
_ KR o ,
Amy Potts, C’\’E’ f\ C'O 5C C.A. No. 2015-CP-41-139
Plaintiff, ). - | o
) DEFENDANTS’ ANSWER TO COMPLAINT
v. J
3
McCarty Enterprises, LLC, John )
Miles McCarty, Audrey 8. McCarty )
a/k/a Audrey J. McCarty and Jane )
Doe b
. )
Defendant. )
)

COMES NOW Defendants, McCarty Enterprises, LLC; Johin Miles McCarty, Audrey S,

McCarty, a/k/a Audrey J. McCarty and Jane Doe (hereinafter referred to collectively as
“Defendants”), answering the Plaintift’s First Amended Complaint, alleging as follows:

FOR A FIRST DEFENSE:
(GENERAL DENIAL)

1). Defendants.deny each and every allegation of the Plaintiff’s First Amended Complaint
not hereingﬁer specifically admitied, quaiified or explained;

FOR A SECOND DEFENSE -
(SPECIFIC DENIAL)

2) ‘Defendants incorporate edch and every paragraph previously alleged as if fuily set forth

“verbatim herein;
3) Upon information and belief, Defendants admit the allegations contained in paragraphs
one (1), two (2), three (3), four (4), five {5), and six {6) of Plaintff’s First Amended

Complaint;
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4)

S)

6)

Upon information and belief, Defendants admit so much of the allegations contained in
Paragraph seven (7) of the Plaintiff's First Amended Complaint that plaintiff resides in.
Leesville, South Carolina and owned an ‘Australian Shepherd dog that lived with her.
The Defendants are without knowledgg to admit or deny the remaining allegations of
Paragraph seven (7) of the Plaintiff’s First Amended Complaint and, therefore, deny the

same with strict proof demanded thereof;

‘Upon information and belief, Defendants admit so- much of the allégations contained in

Paragraph eight (8) of the Plaintiff’s First Amended Complaint that plaintiff resides.in
Leesville, South Carolina, that Defendants Audrey and John McCarty knew Plaintiff and.
where she lived and that she owned an Australian Sheyherd dog that lived with her. The:
Defendants are without knowledge to admit or deny the remaining allegations of
Paragraph eight (8) of the Plaintiff*s First Amended Complaint and, therefore, deny. the
same with strict proof-démanded thereof:

Upon information and belief; Defendants admit so much of the allegations contained in
Paragraph nine (9) of the Plaintiff’s First Amended Complaint that plaintiff had run over
Defendants® pet in July 2012. Defendants admit that two years prior to Plaintiff killing
Defendants’ pet, that Plaintiff’s Australian Shepherd attacked that same pet on
Defendants’ property, causing injury to the Terrier on or ab_our October 29, 2010 At that

time, the Saluda Courity Sheriff"s Department told both Defendants and Plaintiff that

“they needed to keep their dogs on their property or leashed at all times. Both victim and.

subject were advised they had the right to protect their person and property 1a_ga_inst
attacks on their property.” Two days priorto the incident in question (on or about March

23, 2015), Plaintiff’s Australian Shepherd attacked and killed two emus that Defendants
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7

8)

9y

10)

11}

12)

housed on their property. Again, the Saluda County Sheriff’s Office told Defendant
Audrey McCarty that “they have a right to protect her animals.” The Defendants deny
the remaining allegations of Paragraph nine'(9) of the Plaintiff’s First Amended
Coﬁzpiaint. with strict proof demanded thereof;.

The D&feﬁdants deny the allegations of Paragraph ten (1 0) of the Plaintiffs First-
Amended Complaint with strict proof demanded thereof;

The Defendants admit so much of Paragraph eleven (11) of the Plaintiff’s First Amended

Complaint that she discussed the killing of the two (2) emus on Defendants’ ‘property on

March 23, 2015, with Plaintiff, as did the Saluda County Sh‘eﬁriff’s'ofﬁ_i_:emc day before.

The Defendants deny the remaining allegations of Paragraph eleven (11) of the Plaintiff’s
First Amended Complaint with strict proof demanded thereof: |

The Defendants admit so much of Paragraph twelve (12) of the Plaintiff’s First Amended
Complaint that Defendant John McCarty destroyed the Australian Shepherd known as
“Ruby on or:about March 25, 2015, on property owned by the Defendants, where the:
animal was attempting to harm his livestock. The Defendants deny the remaining
aile_gations of Paragraph twelve ( 12) of the Plaintif’s First Amernded Cornplaint.with
strict proof demanded thercof;

The Defendants deny the 'ailega'tiens of Paragraph thirteen-(13) of the Plaintiff"s First
Amended Complaint with strict proof demanded thereof;

The Defendants deny the allcgations of Paragraph fourteen (14) of the Plaintiff"s First
Amended Complaint with strict proof demanded thereof,

The Defendants deny the allegations of Paragraph fifieen (15) of the Plaintiff's First

Amended Complaint with strict proof demanded thereof;
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13)

14)

16)

7

18)

19)

20)

1)

The Defendants deny the allegations of Paragraph sixteen (16) of the Plaintiff’s First
Amended Complaint with strict proof demanded thereof; o ‘
The Defendants deny the allegations of Paragraph seventeen (17) of the Plaintiff’s First
Amended Complaint with strict proof demanded thereof;

The Defeandants deny the allegations of Paragraph eighteen (18) of the Plaintiff’s First
Amended Complaint with strict proof demanded thereof;

The Defendants deny the allegations of Paragraph nineteen (19) of the PEaimiff:’s_.Firﬁ:
Amended_ Compl'a_i_x’it with strict proof demanded thereof;

The Defendants deny the allégations of Patagraph twenty (20) of the Plaintiffs First
Amended Complaint with strict proof demanded thereof,

The Defendants deny the ailégationé of Paragraph twenty-one (21) of the Plaintiffs First
Amended Complaint with strict proof demanded thereof;

The Defendants incorporate theirprior defenses in response o the allegations of
Paragraph twenty-two (22) of the Plaintiff’s First Amended Complaint. The extent that
any further respohs’c“is required, where not inconsistent, the allégations are denied with

strict proof demanded thereof;,

Defendants admit that Defendant John McCarty is a principal of McCarty Enterprises,

LEC. The remaining allegations of Paragtaphftwemyfthree (23) of the Plaintiff"s First
Amended Complaint are denied with strict proof demanded thereof;
The a}ieg@ﬁons'of Paragraph twenty-four (24) of the Plaintiff's First Amended Complaint

are denied with strict proof demanded thereof;

0070




FOR A THIRD DEFENSE
(FAILURE TO'STATE A CLAIM)

22y  Defendants prior responses are realleged as.if they were stated fully herein;
23)  Some or all of the claims asserted. in the Plaintiff's First Amended Complaint fail to: state
a ¢laim upon which relief can be granted;
WHEREFORE; having fully answered the Phintiff's Complaint, Defendants would
respectfully request that an Order bé entered-which provides for the following relief:
A.  For the Complaint to be dismissed, with prejudice; and,

B.  For'such other legal or equitable relief as the Court deerns just and proper.

e s
Candy'M. Kern-Fuller, Esq..
SC Bar No. 011392
E-Mail: Candy@UpstatcLawGroup.com
UPSTATE LAW GROUP, LLC
200 East Main Stréet
Easley, SC 29640
(864) 855-3114

Attorneys for Defendants

May 25, 2016
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STATE OF SOUTH CAROLINA. ) IN THE COURT OF COMMON PLEAS
™ ) | |
COUNTY OF SALUDA. ) ELEVENTH JUDICIAL CIRCUIT
)
Amy Potts, ) C.A.No.2015-CP-41-139
) .
Plaintiff, )
)
V. ) -
) CERTIFICATE OF SERVICE
McCarty Enterprises, LLC, John )
‘Miles McCarty, Audrey S. ‘McCarty, Y
a/K/a Audrey J. McCarty and Jane )
Doe )
| )
Defendant. )
)

On May 25,2016, 1 served a copy of the Defendants’ Answer and Amended Motion 0
‘Dismiss on the below parties on behalf of the Plaintiff by United States First Class Mail,
addressed to:.

Mr. Frank S Potts, Esq.

State Fiscal Accountability Authority
1201 Main’Street

Suite'350 (Capitol Center)

Columbia, SC.29201

Mr. M. Evan Lacke, Esq.

Liacke Law Firm, LLC

147 Wappoo Creek Dr.; Ste. 204
Charleston, SC 29412

And filed the same with the:Court by mailing the originals to:
The Honorable Doris B. Hoimcs Ch.rk of Court

100°E. Church Street
-Qaiudav SC 29138

_ _ ) \\m‘/M Kemn-Fuller, Esq.
SWORN TO BEFORE ME
This 25™ 'day of May, 2016

Notary Pubhc for South Carolina.
My comimission expires: §-$-18
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o L ew
STATE OF SOUTH CAROLINA ) IN T‘HE COURT OF COMMON PLEAS
S - 201NN 31 M3
] COUNTY OF SALUDA k) . U!‘« ‘FI EVENTH JUDICIAL CIRCUIT
o t?‘?‘\ of \"J .
Amy Potts, LL oA CO C.A No.2013-CP-41-139
}
Plaintiff, ]
) & AMENDED **
V. ) \}Oﬂi ICE OF MOTION AND ‘VZQT!OV
] TO DISMISS N
: McCarty Enterprises, LLC, John ) PAID
Miles McCarty, Audrey S. McCarty, ) _ By
, a/kfa Audrey J. McCarty and Jane ) Date ..
Doe } N o
) - SALUDACOUNTY
) g L . 00

To Plaintiff, by and through her attorney Frank S. Potts, Esq.-and M. Evan Lac’iw, Esq.

ire vm 1

YOU WILL PLEASE TAKE NOTICE that the Defendants., by and through their
undersigned atiorney, will move before the presiding Judge of the Court of Conynons Pleas for the
Fleventh Judicial Circuit, at the Saluda County Court, on-the tenth (10" day after service hercof, or
as soon thereafter as counsel may be heard, for an Order, disimissing this action for the following
£2350NS..

1. Plaintifs claim for Civil Conspiracy should be dismissed because at all timiés alleged

Deferidants, Johs McCarty, Audrey McCarty and Jane Doe, were employees and/or

agé:its-of Defendant McCarty Enterprises and a corporation cannot conispire with itself
MeMillan v. Oconee Mem'| Hosp., Inc., 367 $.C. 539, 564, 626 S.E.2d 884,887 (2006);

Plaintiff’s allegations that Defendants killed her dog isnotan action.abie.mat_iar,

En

Defendants cannot be held civilly liable for the killing of Plaintiff's dog under Section

47.3-530 of the 8.C. Code of Laws, as amended, which lawfully petmits the killing of a

dog that is “(hreatening to cause of causing personal- injui’y of property damage.”
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fr\“hs{‘ %&URT OF COMMON PLEAS

Miles M¢Carty; Audrey S. McCarty, )
a/k/a Audrey J. McCarty and Jane )
Doe }

}

STATE OF SOUTH CAROLINA )
COUNTY OF SALUDA y I0I6MAY3 kB3 supiciaL creurr
¥ B S I | ;
Dost 7 CLERK OF LOURL oic b 4113
Amy Potts, ; SALUDA C@%‘bo 201:%»(1?*41439
Plaingff, 3
8
v, ) . . , :
) CERTIFICATE OF SERVICE
McCarty Enterprises, LLC, John ) '

Defendant.. 3

On May 25,2016, I'served a copy of the Defendants’ Answer and Amended Motion 1o
Dismiss on the below parties on behalf of the Plaintiff by United States First Class Mail,
addressed to; ;

Mr. Frank 'S, Potts, Esq..

State Fiscal Accountability Authority
1261 Main Street

Suite 350 (Capitol Center)

Columbia, SC 29201

Mt. M. Evan Lacke, Esq.

Lacke Law Firm, LLC _

147 Wappoo Creek Dr., Ste. 204

Charleston, SC 29412

And filed the same with the Court by mailing the oniginals to!

The Honorable Doris B. Holmes, Clerk of Count

100 E. Church Street s
Satuda, SC 29138 W:“

SWORN TO BEFORE ME
This 25" day of May, 2016

Notary Public for South Carolina

My commission expires: 3.2 20%
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R

a/k/a Audrey. J. McCarty and Jane
Doe

.

STATE OF SOUTH CAROLINA = NalE 86URT OF coMMON PLEAS

COUNTY OF SALUDA 2010 HAY BELBI(‘FBGE JUDICIAL CIRCUIT
Amy Potts, CLERK OF CUARNo. 2015-CP-41-139
SALUDA CO.S.C.
Plaintiff,

V.

o o CERTIFICATE OF SERVICE
McCarty Enterprises, LLC, John
Miles McCarty, Audrey S. McCarty,

Defendant.

[T P NN TR NI VS NP S W e S SR NP

On May 31, 2016, I served a copy of the Defendant Audrey McCarty’s Responses to
Interrogatories and Requests for Production and. Objections and the Defendant Audrey
McCarty's Responses 1o Interrogatories and Requests for Production and Objections on the
below parties on behalf of the Plaintiff by United States First Class Mail, addresz;nd to

Mr. Frank S. Potts, Esq.

State Fiscal Accountability Authority
1201 Main Street

Suite 350 (Capitol Center)

Columbia, SC 29201

Mr. M. Evan Lacke, Esq.

Lacke Law Firm, LLC

147 Wappoo Creek Dr., Ste. 204
Charleston, SC'29412

SWQRNTO QEFOM 25
ms? daﬁ*’@ye?@%’
= @c M &J Fnd

:al 24

1k } M Kern-Fuller, hsq

208 4 A
I\otary %}bhc fgg Carolina
My mm&im@%‘%&mm

ON MARCH 3RD, 2018
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Satuda County Clerk of Court
' Courthpuse
180G East.Chureh Street
Sgiluda, South Caroting 291 3R

CANDY M. KERN-FULLER
200 EAST MAIN STREET
EASLEY, SC 29840
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
: FOR THE ELEVENTH CIRCUIT
COUNTY OF SALUDA '

Amy Potls, 2015-CP41-139

Plaintiff,
v, MOTION TO DISMISS AND
ANDSWER TO AMENDED COMPLAINT
" FOR ENTRY OF DEFAULT
AND TO COMPEL
RESPONSES TO DISCOVERY

}
)
)
)
)
}
) | |
3 MOTION TO STRIKE AMENDED
}
: }
MeCarty Enterprises, LLC. John Miles }
MeCarty, Audrey S, McCarty }
alk/a Audrey 1. McCarty, and Jane Doe, )
)
)

Defendarits.

To Defendants, by and through their attorney, Candy M. Kern-Fuller, Esq.;

You will please take notice that Frank Potts, attorney for the plamtift, pursuant to the
South Carolina Rules of Civil Procedure, Rules 11 and 37, hereby moves that the Court strike the
defendarits” Amended Motion to Dismiss and the defendants” Answer to Amended Complaint
and that the defendants be placed in default for failure to timely serve their answer and pleading
as directed by the court, and for the filing and servicé of a false Certificate of Service to both the
plaintiff and the court.

Further, the plaintiff moves to compel good faith, complete responses 1o the.
interrogatories and requests for production served upon the defendants over one vear ago as

directed by the order of this Court.
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Attached hereto are the interrogatories and requests for production propounded and the

responses theéreto, No response whatsoever was received from the defendant corporation,

MeCarty Enterprises, LLC.

This motion will be supported by the affidavit of counsel together with the exhibits

incorporated therein, the rules of court and the laws of the State of South Carolina.

Counsel certifies that consultation with opposing counsel would serve no useful purpose.

Leesville, SC
June 23, 2014

Frank 8. Potts
{8C Bar Mo, 4538)
137 Stone Ridge Road
Leesville; 3C 28070
{803) 622-6000

fak et et

ATTORNEY FOR PLAINTIF¥
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STATE OF SOUTH CAROLINA - IN THE COURT OF COMMON PLEAS

) FOR THE ELEVENTH CIRCUIT

COUNTY OF SALUDA
Amy Potts, 2015-CP-41-139
Plaintify,
S AFFIDAVIT
McCarty Enterprises, LLC, John Miles
MeCarty, Audrey 8. MeCarty )
a'k/a Audrey 1, McCarty, and Jane Doe,

B Y S Yl W Ve A W T

Defendants,

To Defendants, by and through their sttorney, Candy M. Kern-Fuller, Esq.:
Frank 8. Poits, first being duly sworn, deposes and says as follows:

I, He is an attorney for the plaintift in the above-referenced matter.

™

He attended a hearing in this matier before this court on April 28, 2016 which
resulted in this court’s issvance of its Order dated April 28, 2016, which was mailed

&

to the parties on May 11, 2016 by the Clerk of Court,

a3

The-court, priorto the actual issuance of its Order dated April 28, 2016, transmitted a
draft of the order to the parties by email on April 28, 2016.

4. The Court’s (final) Order dated April 28, 2016, gavé the défendants “15 days from
ihe day that this Order is mailed to the defense dtiormey by the Clerk of Court in
which 1o file and serve their responsive pleading.” Page 4 of Order of the Cowrt of

April 28,2016,

(&

. Upon information and belief, the Court’s Grder was mailed o the attomeys for both
parties by the Clerk of Court on May 11, 20156,

6. He received his client’s copy of the Couart’s Order on May 13, 2016, by US Mail,

postmarked (hy certified labely on May | 22{32& {Original envelope attached as

Exhibit 1; and tracking information attached as Exhibit ta)
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7. OnJune 2, 20186, he received by US Mail the “Defendants’ Answer to Complaint”™
and *Amerided Motion to Dismiss™ and noted the fol Howing:
a. The envelope was stamped as received by the USPS in Greenville, $C, on
May 31, 2016; (Original envelope attached hereto as Exhibit 23 and
b, The defendants’ attorney signed a sworn certificate stating that service was

effected on May 25, 2016, by deposit of the same in the US Mail; (Copy

hibat 3y and

N

attached and incorporated heréin as

g Bervice of the defendants” Angwer (and Amended Motion to Dismiss) was

received by plaintifs attorney 22 days after May 11, 2016, the date of

mailing of the court’s Order by the Clerk of Court.

8. The Plaintiffs attorney did not receive the defendants” Answer (o Amended
Complaint or the delfendants’ Kmm&u% Motion to Dismiss unti] June 2, 2016, (See

afso affidavit of Rence Larsen as Fxhibit 4)

9. Previously, the defendants” atiorey transmitied an “Afidavit in Opposition to

Default,” and her office certified (by Susan G. Lockwood) that the same had been

mailed to plaintifll’s counsel on April 25, 2016, (Envelope with mailing label attached
and incorporated herein s Exhibii 5)

10 Tracking mfGrmation indicates, upon information and belief, ﬁmf the affidavit was
not served on the 25% of April, 2016 as certified, but was served (by deposit for
mailing) on April 27, 2016, less than 24 howrs before this court’s Hearlng in which it
was accepted into evidence over objection by the plaiotiil’s counsel. {(Tracking

information attuched hereto and incorporaied beréin as Bxhibit

11, The defendants” attorney also transmitted her affidavit to co-counsel for the plaintif?

ith a substantinlly identical certific .mm af msiling. §§w tracking of this document
indicates that it was not mailed as cortified on April 28, 201 &, but réther two days
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later on April 27, 2016, {Copy of envelope attached as Exlibit 7 and tracking
documenit attached a3 Bxhibit 7a)

12. Finally, plaintiff"s attorneys both deny the allegations of defendants’ counsel’s
affidavit dated April 25, 2016 (submitted info evidence over objection), in numerous
respects, including her representations as to statements made by the affiang,
particularly items 7, 8 snd 9. Tiem 10 is contradicted by affidavit From co-counsel, a

copy of which is attached hereto. {See also copy of affidavit of E. Lacke, Fsq.,

attached ag

Exhibt 8)

S Bar Mo, 4538
rone Ridee
sapyithe, ROU2OGT

ATTORNEY FOR PLAINTIFF

‘Subsoribed 1o and sworn before me

this 23% day of June, 2016

ary Public for 8C
el e

Tady W-Black

My commi

s

S8ion ¢
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STATEOF SOUTH CAROLY
COUNTY OF SALUDA

}
Amy Poits, )

3

)
W, )

} CERTIRIC
W {*‘gw{v 15 )

Miles Mels j
a'k/a Audrey:]

Dhse

RV S N L N

'.2%&”* 5 e
ThHsmisy (}'f:’? 1%1
addressad to;

of the Piai

S 0N é}&??&;.-f’

Mr. Frank 8. Potls, Fsa.

State Fiseal Accountability Aathority
1201 Main Birest

Suite 350 (Capitol Center)

Columibila, 8C 29201

Mr. M. Evdn Lacke, Fsg,
Lache Law Firm, 1LC
147 Wappoo Crock Dr, 81z, 204
Charleston, S8C 2941

AT
pe
£

nd filed the same with the Court by mailisg the or

The Emau; ble Doris B. Holmes, Clerk of Court
108 E. Church Stree
Sajuda, SC 20138

i

ﬁ%f ORNTO BEFORE ME

This 25" day of May, 2016

wa; Public fo .M,mzifﬁ Carchina
My commission expires 85«28
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COUNTY OF SALUDA

Amy Potts.,

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
ELEVENTH JUDICIAL CIRCULT

C.A. No. 2015:CP=41-139

B g

Plaintiff,

MEMORANDUM IN OPPOSITION 1O
MOTION FOR DEFAULT AND TO STRIKE

McCarty Enterprises, LLC. John
Miles McCarty. Audrey S, MeCarty. |
@/k/a Audiey. J. McCarty snd Jane
Doe

DPetendant.

SR SN J P S . o it N

Plaintiff has now moved to Stike the Answer and Amended Motion 1o Dismiss of

Delténdants:

BACKGROUND/FACTS

This matier was previously before the Honorable William Keesley who ordered tha
Defendants were not in default and tHat théy have 13 dix.}*s't}"()m thesday the Order s maieiio
the defense at.mme)i’b,};-_xhc Clerk for Saluda County to file and serve their responsive pleading:

Plaintiff’s husband and counsel, Frank Pous l'.?lséiu,-tﬂ:i:*;,\.! asserts thai Defendants” cosnse!
filed'a false certificaie of service to hoth the Court'and him and :he-'-again seeks to hold
Defendants in default. (Def. Mation, p- b Further, Plainiils hushand and counsel, Frank
Potts, l:flqu_.;., additionally appears 1oty t© rclitig;iiie the issues aiready»dcc:idcd. and rejected, by
Judge Keesley inhis prior order (Potts’ Aff. S@‘H 23, though e motion fof reconsideration ot
that Order was ever fifed by Plaingff.

Per Plaintiff’s counsel’s affidavit: the Order was mailed by the Clerk an May L 20546,

{Potts’ 'Aff..!jﬁ%Z,S &6). Defendanis’ counse! manied ihe Answer and Amended Motion o S
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. 2016 within the fitteen days out of the Easley, Sciutlr

Clerk and opposing Counsel on May
Carolina post office branch, and not the Greenville, South Carolina post office brdich 4%
serted in Plaintiff®s:counsel’s affidavit. However. the Greenville post gffice isthe regional
mailing facility for the area. (This will bécome.an important /;u..Jiirt.f) Normally, mail takes three
orso days to reach small town destinations from the Fasley post office (which, itself, is a small
town). Knowing this, and the difficultiesthis case has faced, out of an abundance of caution, the
undersigned’s office contacied zhe Sajuda Clerk's office on Tuesday. May 31,2016, 10 determing
if‘they had received the iﬁiling.‘ {Monday: ;\:1;15‘13(}”‘3 would ve been the third business day. bui it
was Memorial Day). When the undersigned’s office determined Saluda had nit x‘eg:éi'véql.{i:m
filing, a runner was sent for the four. hour round trip to-Saluda to hand carry the fling. At the

same time, 4 phone call was made 1o the Eagley postmaster o try 10 locate the lost mailing.

.,,.44

which may have caused the item to finally arrive at the: regional mail center - Greenvitic -y
Very day.! As vou will see from Plaintiff"s owir filings. the previous mailing to Mr: Potts began
al the Easiey post othcc then went to the regional tmail center'in Greenville. betore Beinyg rouved
to the regional mail center in Columbia and. ull_infiat‘ei_y" fo the. Leesville p_o:%;t-ufﬁyc_. {See Fahibit
A). In the case of Mr. Potts” co-counscl, it appears that after it began at the Easley post office.
then went to the regional mail center in Greenville, it \va.*;,ci'rc».liéottsiy touted. to the regioval muil
centerin Charleston. WV before-uliimately being redirected to Charleston. South Carolina.
Unfortunately, as that 5hows'.__n‘1istzikes with the mail do happen:

The mailed filing that was sent on May 25. 2016, 10 the-Saluda € ferk was actually

received b\ the: Saluda Clerk and then feturned: 1o the undersigned by mail od Jone 3. 2014 wm

anoteé attached regarding the:same: (See attached. Exhibit A)

for our loval post nnm, Ong Winter, our local post office fost a

UUnfovunately, this is & common seeurrence-
was immd ‘manths later after thie cheeks

crise bag of umﬁud maii that had numerous IOLTA chieeks e it
had already been, cancelled and ré-issued. Necdless to say, it causad qm @ d lot of problems,
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According to SCRCP 3(b)(1). “[s]ervice by mail is complete upon mailing of atl

pleadings and papers subsequent {o service of the original summons and complaint.” Detendants

complied with the Order and served their Answey and their Motion as directed. Less than aweek

later, the undersigned served thesdiscovery that wasn't required 1o be served for 30 days. and

objections, but Plaintiff has-stil} filed a motion 10 compel.

Defendants’ counsel has fepresented Defendants and their small business for years.

andersigned has no personal stake in this litigation and.no familial relationship to the partics.

“The undersigned believes strongly that the mattér has become way 100 personal and that iuas.

clouding the judgment of the advocate for Plaintiff-and causing motives to be ascribed

Defendants’ counsel that are. simply not presént.

CONCLUSION

Further. Defendants have strong defensesand but {or @ default, it is unclear how Plaintit

could prevail inthis matier. For these teasons, Plaintif s Motion for Default and to Strike

Plaintift’s pleadings should be denied.

UPSTATE LAW GROUP, LLC

D =

C iin‘éiy%rrlnifui}cr; Fsg:, SC Bar Now | 1392

200 East Main: Street
Easley, South Carolina 29640

864.833.3114 1elephone
864.8 446 facsimile
Candy/@upstatelawgroup.com

Easley, South Carolina ATTORNEY FOR PLAINTIFF

September 7, 2016
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STATE OF SOUTH CAROLINA

- Amy Potts,

© Saluda, SC.29138

IN THE.COURT OF COMMON PLEAS

COUNTY OF SALUDA ELEVENTH JUDICIAL CIRCUIT
€.A. No. 2015-CP-41-139

Plaintiff,

V.

CQERTIFICA’I’E OF SERVICE

McCarty Enterprises. LLC, John.
Miles McCarty, Audrey S. McCarty,
a’k/a Audrey.J. McCarty and Jane
Doe’

Detendant.

o e e ,;.V,_\ e S e i i Yt P s o i

On May 25, 2016, I served a copy of the Defendants” Answer'and Amended Motion 1w
Dismiss on the below parties on behalf of the Plaintiff by United States First Class Mail,

addressed to:

Mr. Frank S. Potts, Esq. ,
State Fiscal Accountability »\ut}m: ity
1201 Main Street

Suite 350 (Capitol Center)

Columbia, SC 29201

Mr. M. Evan Lacke, Esq.

Lacke Law Firm, LLC }
147 Wappoo Creek Dr., Ste. 204
Charleston, SC 29412

And filed the same with thé Court by mailing the originals to:

‘The Honorable Doris B. Holmes, Clerk of Court
100 E. Church Street

SWORN TO BEFORE ME
This 25 day of May, 2016

Namry Publm for ‘%ourh Carolina
My commission expires: -3 18
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IN THE COURT OF COMMON PLEAS
FHeh JUDICIAL CIRCUTT

STATE OF SOUTH CAROLINA

COUNTY. OF SALUDA
CASE NQ.: 2015.-CP-41-139

Amy Potts MOTION AND ORDER INFORMATION

Plantiff, FORM AND COVERSHEET

Vs

e i et e et e’

meCarty  Erterprises; LLC, John Miles.
McCarty, Audrey S. McCarty aka Audrey 1.
McCarty, and Jane Doe

Defendant. )

Plaintiff’s Attorney: Defendant’s Attorney:

Frank §. Potts, Esq., Bar No. 4538 Candy Kern-Fuller, Bar No. 11382
Address: ; Address:

1201 Main St, Suite 350, Cola; S(; 29201 200 E. Main St, Easley, 5C 29640
Phone: 803-734-1277Fax ____ Phone: 864-855-3114 FaxB64-855-3444
E-mail: fpotts@ogc.sc.govOther: - E-mail: candy@upstatelawgroup. comQithg

: [:jF ORM MOTION, NO HEARING RhQLsFS rED. (wmple%e SECTIONS YLand 11}
[TIPROPOSED ORDEMCON%N: 'ORDER (complete SECTIONS I and ur)

{XIMOTION HEARING REQUFQTED {attach written motion and complete SECT YONS Tand 111y

SECTION I ‘Hearing Information
Nature of Matz'on:: Motion to Dismiss , _
Fstimatéd Time Needed: 30 mins, Court Reporter Needed: BIves/LINO

SECTION IL: Motion/Order Type
[ TWritten motion attached '
XIForm Motion/Order
I hereby move for relief or action b_zmﬁrggeun as set forth in the attached pmpﬂ%d order.

PN R oy

L{%‘j ------ & May 25, 2016
mndty;évf" Xﬂomev for D Plaintiff /D Defendant Date submitted

SECTION HI: Motion Fee
B PAID ~ AMOUNT: §
[ 1 EXEMPT: {"} Rule to Show Cause in Child or Spousal Support
{check feason) 1 Domiestic Abuse or Abuse a,nd Neglect:
' [:} Indigent Status {71 State Agma\ v, Indigent Party
[ Sexually Vielent-Predutor Act [ Pos%»(" onviction Rehef
[ 1 Motion for Stay in Bankreptey
[} Motion for Pubiu.atmn 1 Motion forExecution. {Rale 69, SCRC P)
[ ] Proposed order: submitted at request of the courtyor,.
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter: __
D Other:

JUDGE’S SECTION » _ )
[} Motion Fee to be paid upon filing of the attached | JUDGECODE.____

order, :
[ 1Other: Date:

' CLERK’S VERIFICATION
Collected by, Date Filed:

"] MOTION FEE COLLECTED: $

] CONTESTED — AMOUNT DUE: §
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STATE OF SOUTH CAROLINA.

COUNTY OF SALUDA
Amy Potts;

Plaintiff,
V. |

McCarty Enterprises, LLC, John

Miles MCCzir_ty;,_jAu.c‘ireyS. McCarty,
a/k/a Audrey J. McCarty and Jane

Doe-

Defendant,

IN THE COURT OF COMMON PLEAS
ELEVENTH JUDICIAL CIRCUIT
C.AL No. 2015-CP-41-139

= AMENDED **
NOTICE OF MOTION AND MOTION

et et N S ot S il Nt i Se? St Nl ] i

’:].'(f}‘ DISMISS

To Plaintiff, by and through her attorney Frank S. Potts, Esq. and M. Evan Lacke, Esqg.

YOU WILL PLEASE TAKENOTICE that the Defendarits., by and through their

undersigned attorney, will move before the presiding Judge ot the Court of Commons Pleas for the

Fleventh Judicial Circuit, at the Saluda County Court. on the tenth (10™) day after sérvice hereof, o

as'soon thereafter as counisel may be heard, foran Order, dismissing this action for the following

reasons:t

1. ‘Plaintiff's claim for Civil Conspiracy should be dismissed becanse at all times allegad

Defendants, John McCarty, Audrey McCanty-and Jane Doe, were employees and/or

agents of Defendant McCarty Enterprises and a corporation cannot conspire with 1sell

McMillan v. Ocoriee Mem’l Hosp., Inc., 367 8.C. 559, 564, 626°S.15.2d 884,887 (2006);

2. Plaintiff’s allegations that Defendants killed her dog is motan getionable matter,

Defendants cannot be held civilly liable for the killing of Plaintiff’s dog under Section

47.3-530 of the $.C. Code of Laws, as damended, which lawfully permits the killing of a

dog that is“threatening to cause or causing personal injury or property damage:”
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Plaintiff has made no allegations, nor could she since she was not present, that said,
exemption ¢an be overcome.

3. The law limits claims of intefitional infliction of emmotional distress {o egrégious conduct.
toward a plaintiff proximately caused by a defendant. It is not enough that the tonductts.
intentional and outrageous. It must be conduct directed at the plaintiff. or océur in the
presence of a plaintiff of whom the defendant is aware. Plaintiff has failed to allege

specific facts that Defendants targeted Plaintiff to be harmed by their allegedly forticus-

actsor that she was even present when the dog was destroyed or even saw the dog ai
‘was destroyed before it was buried.
As such, this matter should be dismissed: WITH PREJUDICE.

UPSTATE LAW GROUP, LLC

1392

200 East Main Street _
Fasley, South Carolina 29640
'864.855.3114 telephone
864.855.3446 facsimile
Candy@upstatelawgroup.com

Easley, South Carolina ATTORNEY FOR PLAINTIFF.
May 25,2016
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SR SR | A
STAT E OF SOUTH CAROLINA } % 311‘5 THE COURT QF COMMON PLEAS.

wAY 3‘; ¥

COUNTY OF SALUDA T quii  ELEVENTHJUDICIAL CIRCUIT

sl Uk d}ia
-k OF L
Amy Potts, %‘é‘{{uﬁ?« ¢0.5 C.A. No. 2015-CP-41-139
_ v j
Plaintiff, ) |
) DEFENDANTS' ANSWER T(}'COMPLAINT
V. }
" : N )
McCarty Enterprises, LLC, John }-
Miles McCarty, Audrey S, MeCarty, )
a’k/a Andrey J. McCarty and Jane )
Doe ' ’ )
| )
Defendant. )
}

COMES NOW Defendants, McCarty Enterprises, LLC, John. Miles McCarty. Audrey S
MeCarty, afk/a Audrey 1. McCarty and Jane Doe (hereinafter referred to collegtively as
“Defendants”™). answering the PlaintiTs First Amended-Cl)‘rnpiaint',ai'iegingj as follows:

FOR A FIRST DEFENSE
(GENERAL DENIAL)

1) Defendants deny each and every allegation of the Plainti{f’s First Amended Compiaint
riot hereinafter specifically admitted, qualified or explained;

FOR A SECOND DEFENSE
- (SPECIFIC DENIAL)

3 Defendants incorporate each and every. 'paragraph _pICViO_l_iSl}V allegedas (f fully-set forth
verbatim herein;

3 Upon information and belief, Defendants admit the allegations contained in paragraphs
one (1), two (2), three _'(3}_,_ four (4), five (5), and six (6) of Plaintiff’s First Amended

Complaint;
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4)

5)

6)

" Upon information and belief, Defendants admit so much of the allegations contained in

Paragraph seven (7) of the Plaintiff’s First Amended Complaint that plaintiff resides in

The Defendants are without knowledge to.admit or deny the remaining allegations of

‘Paragraph seven (7) of the Plaintifl’s First Amended Complaint and, therefore, deny the

same with strict proof demanded thereof’,

Upon information and belief, Defendants admit so much of the allegations contained in
Paragraph eight (8) of the Plaintiff’s First Amended Complaint that plaintiff resides in
Leesville, South Carolina, that Dcfexldaxiis Audrey and John McCarty knew Plaintiff and
whete she lived and that she owned an Australian Shepherd doy that lived with her. The
Defendants are without knowledge to admit-or deny the rer_r_wiﬁ_ir’;gwail_eg:ﬁinns‘ of
'Pamgxaph-éigh‘i‘(ﬁj of the Plaintiff"s First Amended Complaint and, therefore, denyvma
same with strict proof demanded :ilere'o'f :

Upon information and belief, Defendants admit so much of the allegations contained in
Paragraph nine (9) of the Plaintiff's First Amended Complaint that plaintiff had }un over
Defendants’ petin July 2012. Defendants admit that two years priot to Plaintiff killing
Defendants’ pet, that Plaintiff’s Australian Shepherd attacked that same pet on
i}éﬁ:’féx‘}damvs’ property; causing injury to the Terrier on or about October 29, 2010, At that
‘time, the Saluda County Sheniff's Department t()‘id_ b‘mhv Defendants and Plaintiff that
“they needed to keep their dogs on their property or Jeashed at all times. Both victm and
subject were advised they had the right'to ;)mte:c’t:thr:iir pErson and‘-pmpcriy against
attacks on their property.” Two days prior to the incident in question (on or about March

23, 2015), Plaintiff' s Australian Shepherd attacked and kifled two emis that Defendarits
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1

; y
l housed on their property. Again, the Saluda County Sheriff’s Office told Defendant

Audrey McCarty that “they have a right to protect her animals.” The Defendants deny
' the remaining allegations of Paragraph nine (9) of the Plaintiff’s First Amended

Complaint with strict proof demanded thereof;

I 7y The Defendants deny the allegations of Paragraph ten {10) of the Plaintiff’s First
‘ Amended Complaint with strict proof demanded thereof:

. 8)  “The Defendants admit so much of Paragraph eleven (H yof the Plaintiff’s First Amended
I ‘Complaint that she discussed the killing of the -two (2) emus on Defendants’ property op
I March?.ﬁ_, 20153, with Plaintiff, as-did the Saluda County Sheriffs office the day befote.

The Defendarits deny the remaining allegations of Paragraph eleven (11) of the Plaintfl’s
l ~ First Amended Complaint with strict proof demanded thereof,

9)  The Defendants admit so much of Paragraph twelve (12) of the Plaintiffs First Amended

Complaint that Defendant John McCarty destroyed the Australian Shepherd known as

“Ruby on or about March.?.:'x,Q()l.S‘: on property owned by the Defendants, where the

animal was-attempting to harm his livestock. “The Defendarits deny the remaining

allegations of Paragraph twelve (12) of the Plaintiff's First Amended Complaint with
strict proof demanded thereof;.

10)  The Defendants deny the allegations of Paragraph thirteen (13) of the Plaintiff’s First
Amended Complaint with striet pr@f“demaud&dthereoi";

{1)  The Defendants deny the allcgations of Paragraph fourteen (14) of the Plaintiff’s First.
Amended Complaint with strict proof demanded thereof;

12)  The Defendants deny the allegations of Paragraph fifieen (15) of the Plaintiff’s First

Amended Complaint with strict proof demanded theéreof,
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13)

14)

153

16)

193}

18}

19y

20

21)

‘The Defendants deny the ailegations of Paragraph sixteen (16) of the Plaintiff’s First

Amended Complaint with strict proof demanded thereof:

The Defendants deny the allegations of Paragraph seventeen-(17) of the Plaintiff*s First
Amended Complaint with strict proof demanded thereof;

The Defendants deny the aileéations of Paragraph aighteer‘z. {18 of the Plaintiff"s First
Amended Complaint with strict proof demanded thereof;

The Defendants deny the 'ailegatious of Paragraph nineteen’ (19) of the Plai‘ﬁtiff‘ s First
Amended Complaint with strict proof demanded thercof, ‘

The Defendants deny the allegations of Paragraph twenty (20)of the Plai ntff s First
Amended Cbmpiaim‘with ‘strict proof démanded thereof;

The Defendants deny the allegations of Paragraph twenty-one (213 of thé Plaintiff’s First

Amended Complaint with'strict proof demanded thereof;»

The Defendants incorporate their prior defenses in response to-the allegations of

Paragraph twenty-two (22) of the Plaiatiff’s First Amended Complaint. The extent that
any further response is required, where not inconsistent, the allegations are denied with
strict proof demanded thereof;

Defendants admit mam‘eféndam John McCarty is & principal of McCarty Enterprises,
LLC. The remaining altegations of .Péragraph,twen’;ymme {23) of the Plaintiff”s First
mnénded,COniplaim 'arefdﬁéicd- with strict proof demanded thereof;

The allegations of Paragraph twenty-four (24) of the Plaintiff’s First Amended Complaint

are denied with strict proof demanded thereof;
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FOR A THIRD DEFENSE
(FAILURE TO STATE A CLAIM)

22y Defendants prior responses are realleged as if they were stated fully herein;

23)  Seme or all of the claims asserted in the Plaintifi"s First Amended Complaint fail to state

a ¢laim upon which relief can be granted:

‘WHEREFORE; having fully answered ‘the Plaintiffs Complaint, Defendants: would
respectfully request that an (’5rder be entered which provides for the following relief:

A.  For the Complaint to be dismissed, with prejudice; and,

B.  Forsuch other legal or equitable relief as the Court deems just and proper..

P

{ e

P oy SN
Candy'M. Kern-Fuller, Esq.
SC Bar No, 011392

E-Mail: Candy(@UpstateLawGroup.com
UPSTATE LAW GROUP, LLC

200 East Main Street

Easley, SC 29640

{864) 855-31.14

Attorneys for Defendants.

May 25,2016
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I'so move, : - by

. Kern-Fuller (S.C. Bar No. 1 13%2)

Upstate Law Group, LLC

200 East Main Street

Easley, SC 29640 )
864-855-3114

864-855-3446 (Facsimile)
(?andy@:{:!ps;‘tafeLz_i_\&'(}roup.co‘m

October 17, 2016 Attorney for Plaintiff
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| Complete this section below when the judgment affects t

- B o FORM4.
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVHL, CASE
COUNTY OF saLubA _ ' o
IN THE COURT OF COMMON PLEAS . . CASE NO:2015CP:41-0i39
sl i o
o 2
AMY POTTS

McCARTY ENTERPRISES, LLC: JOHN MILES

2016 SEP 28 PHIZ 0L

McCARTY:. AUDREY S, McCARTY A/K/A AUDREY J.

. s UR U _MeCARTY: AND JANE Do
PLAINTIFF(S) %%Rl K’ nazs! c0.S.C.  DEFENDANT(S) |

I ' b Attorney for: | | Plaintiif [_] Defendant
Submitted by: .

or
[ Selt-Represented Litigant

< vianp DISPOSITION TYPE (CHECK ONE)
O JURY VERDICT. This action came before the court for a trial by jury: The issues
have been tried and a verdict rendersd, '
X' DECISION BY THE COURT. This action came 16 triat or hearing before the court.
The issues have been tried or heard and a decision rendered. [ JSee Page 2.for additional infermaticn,
- [ AcTion pismissep (CHECK REASON): [] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [ Rule 43(k), SCRCP (Settied); [] Other
0  Acriox sTrRiCKEN (CHECK REASON): [] Rille 40(j), SCRCP; [ Bankruptcy;
Binding arbitration, subject to right to rest '
arbitration award; [ ] Other
D .

PDISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
{7 Affirmed; [ Reversed; [] Remanded; [] Othier ’
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR.
) ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN-THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) &3 Statement of Judgment
by the Cowrt: Plaintiff’ s Hotion to-Strike Anended Motion 1o Dismiss 2nd Ahswer to Amended Complaint is
GRANTED.  Plairstiff's Mction for Entry of Defeylt is GRANTED. Defendants are heid ir defauly pursuant
to Rule 5b(a), SCHCP. Plaintiff is ordered.to provide notice to Defendants of any damages hearing that
is scheduled, in compliance with Rule 55(b) (2), SCRCP.

ORDER INFORMATION

.

ore to.confirm, vacate or modify

This order [] ends 5 does not ead the case
Additional Information for the Clerk ;

INFORMATION ¥OR THE JUDGMENT INDEX ~ 7

n 1 by title to real or personal property oc if any amount
should be enrolled. If there is no iudgment information,

indicate “N/A" in one of the boxes below,
~ Judgment in Favor of - ' Judgment Against. Judgment Amount To be Enrolled
] {List name(s) below) . (List name(s) below) . (List amount(s) below) '
j s
3
$

If applicable, describe the property, i_ncludmgi(nxhiép information and address, referenced in the order:

The judgmént information sbove has been provided by the submitting par e amount
form may be addressed by way of molion pursuant to the SC Rules of Civil Procedure, Amounts o be compated such as interest;
or additional taxable costs: 0ot available at the time the form and finsl order are submited to the fudpe. may be provided o the

clerk. Note: Titte abstractors and researchers should refer ta the official court order for judgment détails,

ty. Dispuies concerning the amounts contained in this

_ . - 0113
SCRCP Form 4C (03/2013) , _



2757

: Septembor 25,
A _ 2016 .
\ Judge Code Date
For Clerk of Court Office Use Only
This judgment was entered on the dayof - 20 and a copy mailed first class o
placed in the-appropriate attorney's bax an this day of +20_toattorneys of record or
lo parties (when appearing pro-sg) as follows: '
ATTORNEY(S) FOR THE PLAINTIFF(S) A Aﬁﬁ‘ORNEY(S)' FORTHE. DEFENDANT{_S);
“CLERK OF COURT
Court Reporter:
ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.
This'action came to trial or hearing before tﬁe, court. The issues have:been tried or heard and a decision rendered,
SCRCP Form 4C (03/2013) Page2 0114
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Saluda County Clerk of Court ) o AL e
 Courthouse 09 OCT 20006 F SR
100.East Church Streer , . ;

Seluda, South Carolina 29138

CANDY M KERN-FULLER
200 E MAIN ST
EASLEY, SC 29640

SEEACEZIES lhmw}"ﬁ.'_‘:uf%ﬂ.'i_vf*"i’iw”'}"”_’,’I;r_;li?'l;=""if/)f
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RECEIVED 10/12/2016 11:13aM

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SALUDA ELEVENTH JUDICIAL CIRCUIT

Amy Pé_tts, CA N0, 2015-CP-41-139
Plaintiff,

v,

McCarty Enterprises; LLC, John.
Miles McCarty, Audrey S. McCarty,
afk/a Audrey ). McCarty and Jane

Doe

AFFIDAVIT OF LATONYA CHESTER

Defendant.

)
)
)
)
)
)
}
]
)
)
)
)
]
}
)
}
)

PERSONALLY APPEARED BEFORE ME, | ATONYA CHESTER, Who being first du}y-swom, deposes

and states as follows:

1) ke this atfidavit based upon my personal knowledge of the facts contairiad nereini.
2) thave worked for the U.S. Postal Service for over twenty years, | am 3 Postal Clerk at

3

A

Ko

5}

6)

the Berea location on Wh?tehorse Road in Greenvilie, South Carolina;

As a8 postal clerk, | receive any complsints regarding mail service or delivery and initiate
:investigations into .those-'custpmer complaints. As such, | am intimately familiar with
issues that arise In postal delivery and the problems that can occur in the proper-and
timely routing of mail;

Single-Piece First-Ciass Mail volume has declined by 35 percent over the fast decade.
This significant decline in oversll First-Class Maii volume and revenues which fund postal
aperations have required that the Postal Service business madel be adjusted to ensure
that its-network 6f pracessing facilities, transaortation routes, and other interconnected
infrastructure operates with greater efficiericy than ever before;

The Greenville Postal center serves as something known us 3 Sectional Center Facility
{SCF).. The'SCFs are Processing and Distribution Centers {P&DC) of the United States
Postal Service (USPS) that serve a designated geographical ares defined by one of more-
three-diglt 71P Code prefixes. The SCFs route mail between laral post offices and to and
from Network Distribution Centers (NDC), which form the backbone uf the mail
netwark;.

South Carolina has three SCFs ~ Greenville, Columbia and Charleston. Thethree digit 2ip
codes that Greenville serves.are 296 and 293. What that means is that any.and ali 16¢al
post offices in the 296 and 293 area coge funrel all their mail thmugh the Greenville.
SCF, as we serve as'the Pprocessing center for the entire region;
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RECEIVED 18/12/2016 18Y138m

7) For instance, i you were to walk into a local poast office to d}op off aletter, the letter
likely would not be postmarked there unless it was “local mail.” More specifically, your.
mail would be placedin one of two-bins behind the counter for pick up that evening -
the local mail bin or the SCE bin. if it were “local mail,” Le, 80ing to sumeone else in the
exact same 3(63:de"e‘aS‘tha;_,pc_ist_-Qfﬁt;e, iater that evening it would he postmarked with
the local pest office postmark and then roifed to the carrler. If it were going to the SCF
facility, it likely would not be postmarked untit it was sorted at the SCF location. If mait
s placed in an outside box, itis collected at the local facility 3round 6 p.m. and sorted in

a similar manner and theo non-local mail is sent to the Greenville for further processing,

Mail placed in an outside box st a local post office, unless it is local’ '
-be postmarked untit sorted at the Greenville SCF and will bear the Greenville $Cr
postmark;

8) The fajlures that can happen in this process.sre severaf fold. First, our mail containers
often have a plastic container that is placed in a cioth cart. As such; mail will
oceasionally fall down»betw_een the plastic container and the cart and may linger thera
for same time until noticed, This risk is Increased if an outside collection box:is used
because they often ovefﬁﬂe‘spet‘.ia!!y Iater in.the day. 30, when aninquiry i_s,mad’e
regarding lost mail, if the cistomer caniisolate the box they placed the mail'in, we first:

i nvéstigate this-ta determine if the mail has become lodged there, Additionally, we
began automated processing of the mail years ago using a mail sorting machine, These
machines place a bar code label on the bottom of the miail or package and it is further
sorted from there onto the trucks that B0 to the next-locale. Mail will sometimes get
caught inthe automated machines and be destroyed. We'try diligently to determine

the sender or intended receiver whenever possible, but sometimes the mailis so
damaged that it.has to be discarded. Unfortunately, using certified mail dogsn't fully
alleviate these problems, it simply provides b etter tracking ss to where the prob!
arose; ' '

9) WMMngMpmmMmcwwmm%%wglmwmﬁmdenmmmwmamwas
further reflected in her Certificate of Mailing filed with this Court (Attached hereto as
Exhibit A) that she placed 3 copies of the documents in her local Post Office ( Easley) on
May 25, 2016, in one of the drive-up outside boxes at or-around 6:15 p.m, The posted
“last pickup” for that cffice is 3t 5:00 p.m., so it would likely have missed the pickup that
day regardless of whether it had been placed in the outside box or handed to a postai
clerk at the counter at 4:58'p.m. Assuming it been properly collected by the Easley from
the outside box the next day, it would have gone to the-Greenvitie facility on the 265
and been processed then. However, the postimark provided to me indicates that the
item was not processed thraugh olr Greeaville facility until May 31, 2016. The v
customer advises:that they called the Easiey Post Office oi May 31* (Monday the 30
was Memorial Day} because the mailing had not yet arrived at the Saluda County Court
by t‘ha_t déy, According té our protocol, that outside box would have been checked to
see if there was mail “stuck” thera. Any mail found would then have been processed
and sent to Greenville that day, accounting for the May 31% postmark from Greenville
on the envelope that was mailed fron the outside box in Lasley, South Carofina on May
2%, 2016;

em
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FURTHER AFFIANT SAYETH NAUGHT.

SWORN TO BEFORE ME

RECEIVED

18/12/2016 18:120M

0119



EXHIBIT C




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SALUDA ) ELEVENTH JUDICIAL CIRCUIT
) o
Amy Pots, ) C.A. No. 2015-CP-41-139
)
Plainuiff, )
)
v. ' ). o |
N , . ) ~ AFFIDAVIT OF |
McCanty EntCrpri'scS,'LLG_, John ) CANDY M. KERN-FULLER, ESOQ..
Miles McCarty, Audrey S. McCarty, )
a/’k/a Audrey J. McCarty and Jane )
Doc )
)
-Defendant; )
b)

PERSONALLY APPEARED BEFORE ME, CANDY M. KERN-FULLER, ESQ., who being

first duly sworn, deposes and states as follows:

1) I'make this affidavit based upon my personal knowledge of the facts contained herein;

2} Iam the managing partner of the Upstate Law Group, L1.C, 1 have worked in law for
twenty-six years and have been an attorney since 2002;

3) Aslexplained o the Court on September 7, 2016, 1 have no personal interest in this case.
L'am not related to any of the parties and I was hired and am being paid to represent the
Defendants; o _

4) This matter was scheduled in Lexington before: The Honorable Jocelyn Newman af

_ Plaintiff’s counsel’s urging; (See attached Exhibit 1);

5) As I further explained to the Court on September 7, 2016, since opening our practice in

Easley, South Carolina in 2009, we have experienced numerous problems with the mail.
Problems Udidi’t fully understand until | received the détailed i:j{unna'tionﬁrccent!_y from
Ms. Chester at the U.S. Postal Service. One of those things that T could not undeistand
‘was that it seemed almost every time I complained to.our Lasley Post Office about a lost
article of mail, it mystcriously was found and received several days later by the intended
recipient. This wasn't the casein February 2014 when they lost an entire bag of Certified
Mail ‘with:checks from our LOLTA account.. After we stopped payment on those checks,
two months later the bag of mail was received by the intended recipients and they

- attempted to cash those checks, causing a host of banking nightmares; ,

6) When Plaintiff’s counsel focused on the “Greenville™ postmark date, I advised the Court
that the items were mailed from the Easley post office, not the Greenville post office. |
did know (and sharc) that Greenville is the processing facility for.our post office, but of
course, | did not know the detailed information that Ms. Chester later provided in her
affidavit, As a result of the information we have received fiom Ms. Chester, we have
changed our internal protocols on mail and how walk everything into the.local Post
Office’s inside box. While we understand that this'still means that we. will not get a local
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8)

9)

postmark placed on the mail, we are advised that it inay
mail getting stuck in a bifi in the outside receptacle:
1 affirmied for the Court, in accordance with SCRAP 407:
mailed from the Easley Post Office on May 25, 2016, as indicated in the swérn:
Certificate of Mailing (Sce Exhibit 2). As such, there was no way that the items would
have been served! as indicated by the Greenville SCF postmark of May 31, 2016. Rather,
the items were served i Easley, South Carolina on May 25, 2016, as indicated in the
sworn Certificate of Mailing. (1d.). : ’ | )
Finally, I do understand the Court's ¢oncern that Judge Keesley suggested that we mail
all future items via certified mail. [ failed to remind my assistant to do that in this case

r, Lwill put a reminder on all future items.

alleviate the problems with the

RPC 3.3, that the items were

and that oversight is solely my faull. Howeve
in this case to send them certified mail as recommended by Judge Keesley and ‘hope that
these measurcs alleviate any further mailing issues;

For these reasons, I ask that the Court reconsider its ruling on the issue of Defendants’
default.

FURTHER AFFIANT SAYETH NAUGHT. A

SWORN TO BEFORE ME

e

N T
C s ="
CaadyM. Kemn-Fuller, Esq.

This 17" day of October; 2016

oAD

LU

™ o =y T S 0 Yy,
Notary Public for South Carolina S BRI, Y,
My Commission Expires: 3-$= g & 7 Y2
' TS 5 Yo, 9%
2ol N Ty i<E
200 e iGE
R I
330, C§
?{,;0 "’7."'-\ '\§
”/,,/6’0( A ™
Wit

P SCRCP.S(b)(1) defines that “Service by mail is complete upon mail
service of the original summons and complaint.”

ing of alt pleadings and papers subsequent to
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’ Candy M. Kern-Fuller, Esq. _ '
. — e

e
From: Potts, Frank <fpotts@ogc.s¢.gov>
Sent: Friday; August 12,2016 3:51 PM
To: Kohl, Kristi
Cc: candy@upstatelawgroup.com
Subject: RE: 2015-CP-41-139 (Potts v. McCarty)

Thanks. Have a good weekend, Fsp

‘From: Kohl, Kristi

Sent: Friday, August 12, 2016 3;50 PM

To: Potts, Frank

Ce: candy@upstatelawgroup.com

Subject: RE: 2015-CP-41-139 {Potts v. McCarty)

Thank you both for your responses. I will set this during the 2:00 block on the afternoori of
Wednesday, September 7. The hearing will be at the Lexington County Courthouse before the
Honorable Jocelyn Newman. Because this is an out of county case, I cannot add these motions
Yo our roster and formally send out notices, so please consider this your official notification, T
look forward to seeing you then. '

Kristi P. Kohl, Senior Court Assistant
Lexington County Clerk's Office
205 East Main Street
Lexington, SC 29072

{803) 785-8235

kkoh!@lex-co.com

From: Potts, Frank

Sent: Friday, August 12, 2016 12:13 PM
To: Kohl, Kristi

Ce: candy@upstatelawgroup.com:

Subject: 2015-CP-41-139 (Potts v. McCarty)

Kristi,

There are several moﬁons.pending in the referenced Saluda County casé which are:

Defendants’ Motion to Dismiss. »

Plaintiff’'s Motion to Strike the Motion to Dismiss and the Deféndants Ariswer to the Amended Complaint
Plaintiff’s Motion for Default :

Plaintiff's Motion to Compel Discovery

| expect the foregoing will take an hour.

Thanks for your patience,
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" Candy M. Kern-Fuller, Esq.

From: Keesley, William P. taw Clerk {Anna Marsh) <wkees£eylc@sccouns.org>

Sent: Thursday, August 4, 2016 3:08 PM

To: iak'eco_ttage@aomporium,het; candy@upstatelawg roup.com
Ce: ‘kkohl@lex-co.com” Holmes, Dorig
Subject;

Potts v, McCarty Enterprises: LLC, et al,

‘Mr., Potts:

Judge Keesley is in receipt of your letter regarding the scheduling any pending motions in this case.

Please contact Kristi-Kohl at the Lexington County Clerk's Office (kkohl@lex

scheduled for the next available motions term in September before Judge
county case; it will not.appear on the actual motions roster but Kristi will
the hearing, »

-co.com) to have these motions
J. Newman. As this is an out-of:
send you both an emailed notice of

Thanks,

Anna Barber Marsh_ ,

Law Clerk to the Honorable William P.-Keesley-
P.0. Box 10

Edgefield, South Carolina 29824

Phone: 803.785.8481

Fax: 803.785.8499

~~~ CONFIDENTIALITY NOTICE ~-~ This message is intended on
information that is confidential. If youare not the intended recipient, do not read, copy, retain, or disseminale
this message or any attachinent. If you have received this message in error, please contact the sender
immediately and delete all copies of the message and any attachments,

ly for the addressce and may contain
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS.

COUNTY OF SALUDA ELEVENTH JUDICIAL CIRCUIT
Amy Potts, C.A. No. 2015-CP-41-139
Plaintiff,

W,

CERTIFICATE OF SERVICF,

McCarty Enterprises, LLC, John
Miles McCarty, Audrey S. McCarty, )
afk/a Audrey.J. McCarty and Jam
Doe

Defendant.

On October 17, 2016, 1 served a copy of the Defendants’ Meotion: for Reconsideration on the
below parties on behalf Of the Plaintiff:

Mr. Frank S. Potts.

State Fiscal Accountability Authority
1201 Main Street

Suite 350 (Capitol Center)

Columbia, SC 29201

Mr. Michae! Evan Lacke

Lacke Law Firm, LLC

147 Wappoo Creek Dr., Ste. 204
Charleston, 8C 29412

The Honorable Jocelyn Newman
POB 192
Columbia, SC 29202-0192

And filed the same with the Court by mdiling the originals to:
"The Honorable Doris B. Holmes, Clérk of Court

100 E. Church Street
Saluda, SC 29138

(X’”"" X -

' «Gaﬁdy M. Kern- Eullcr, Fsq.
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SWORN TO BEFORE ME
This. 17" day of Octobcr. 2016
. . ‘“\muum,,lll
o !HAN %,
Nmary Pu Shc for South Carolma & e 4 0/”’»,/
My commission expires: o~ WA § NO;, "?_;_"L,
P & =E
2.1 Y.tw i E
2% Suc 3
Z o 2§
LH &
,,/,I/, RO‘. “"‘ }\ \\\\

MitigggiianW™
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and
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Amy Potis

}
MeCEr ; 25, LLC, )
John Wcﬁa“tv, ¥

Audrey

State ef South Carolina

County of Saluda

S

3
>-—i
AR
’...x
h‘
jm).
t ﬁ
S
ot et S

Rudrey M““axty a/kl/a
3 uderuy! and

Jane Doe

T W

Defendants.

X
5]
i}
&
P
%

The Honorable William P.

Attorney

Candy M. RKern-Fuller; E
Attorney for the Defend

it

Court of Ceommon Pleas

Trans cript of Record
15-CP-41-0139

Aprii 28, 2016

Sdluda; South Careolina

Keegsley, Judge.
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{There were no witnesses.)

{There were no exhibits.

g
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The following proceedings wsre held on

April 28, 2016.)

THE COURT: All right. 1T have a motion for a

Lo

default to compel responses Lo ¢ digcovery and a
motion t6 dismiss; is that correct?

MS. KERN-FULLER: VYes, Your HOn

for a protective order also. I can Hand ug a copy
if you want, Your Honor.

THE COURT: Is therée a preference as to how we
proceed?

MR. POTTS: Your Honbdr, I don't think we have a
motign for & protective order; &&Snftvbéen_servgd_or

filed.

I was provided by
Mr. Patts via mail sayiric that Mr. -- his
co-counsel, Mr. Lackey, said he hadn't received it
and that he was first notified about it by Mr. Potis
on April 139th. So if Mr. Potts app arently notified

im about it, Mr. Potts had knowledge of it at some

point. But I have & copy of that, which was served,

we sent to Saluda County with a motion filing fe

Tk when we were

setihing hhﬂg motiiong. I wdsh't notifiéed Lf it
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£ e

wasn't received by anvbody at that point when it was
WA ) Y T

set .

MR. POTTS: Your Honor, there is no affidavit

of service in the Tile. There i1s no motion in the

file.. Thée first time I sver saw this was in

d correspondence on the

k1

correspond -~
19th,  And,. in fact, I dén't think the Court will
find it in the {ile because it has never Been filed

for, in fact; hHas it been properly served.
Bk ? 3 bt . 34

e

MS. KERN-~FULLER: Your Honor, it was sant on

March the %th and the afiidavit of service would

have been sent with it. I have the original id my

file, which was previously provided to Mr. Botts in

)
Q
]
3
)
b4
¢
@
61
T

never been properly served on

THE COURT: Hold on just & second.

MR. POTTS: No, ne, that's =--

THE COURT: Don't tell me o, no.

How would you have the original if it was

Ph
fot
e
ko)
£
ke
(R

MS. KERN-FULLER: Your Honor, we keep an

2ur file and: we file twoe originals. We



Ry

< keep an original in cur file and we send an priginal
2 Lo the court. 8¢ when I ~~ I'm sorry -~ it's an old
3 habit of mine as a paralegal before I went to law

4 school that I always sign two originals. So we Have
o an original in our file and an original goes to the
& court .

7 THE COURT: Well, it's net in the file and it's
8 not on the zdsﬁ,:! so I gan't hear it. we'll

9 fiave to reschedule it.

¢ MS. KERN-FULLER: I understand, Your Honor. We
11 can rescghediule that, Your Honor: 1 have no probl

B 2 -iﬁﬁiihg it, Your Honor.

i3 THE COURT: . Is there a preference as to how we.
14 ‘proceed?

15 MR. POTTS: Your Honor, I might as well go

foon
o

ahead and give the Coure some background don i€,

-

THE COURT: A1l right, sir.

pmd

15 MR. POTTS: Oh, in addition, Your Honor, let me
1% go ahead and provide vou with a little memorandum.
20 ' iim-ﬁww.giving’it Lo ocpposing cdunseél at the same

21 time. If I may?

22 THE COURT: Yés, sif.

23 MR. POTTS: I'm not golilg to 4o into the facts

24 of the case except that suit was Filed in this case
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‘Lo permit me o move forwa

At the time it was served, we ssrved

& fair amount

of discovery by virtue of interrggatories to all the

deféndants

kel
3

19

"
3
et
$ou

and: reguests for

Lorvs Those were

case and take

some depesitions because I nesded fhat kind of

information before I took depo

Well, in responge to i%, oh the

two reagond giVen: The first redson

that were not in the complaint and ha
alieged, namely that this was intraco

conspiracy, which was neoi alleged in

3

shape or form..

THE COURT: Can you speak up a little bit?

26th of Juhe; I

received a motion fo diswiss which appeared to be a

There were
agsumed faols
va not heen

rEporate

any manper,

MR. POTTS: TI'd sOrry. Doss the microphéne

Ne ey B
halip? Was

. : - o e e S o d g Ee e
statute saving, Therefore, what was

v

~Founded motion. T

Eo)

improper motion. Butb

?’_}"
&

who did this is presumed ©o be an

PV e R -
fhis person -~ I do

anguage oub of a criminal

done was dkay.

o
ot

think 1t's an
sed upon their

they're riow saying that everybody

agent or employ

‘m going o bring an
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action against the corporation by itsslf for what i
did.,  So I added the second cause of action and
served by mail an amended complaint within the tTime

provided by the rule. 9f course, the amended

file with my affidavitc - more tharr 4% days have

gone by, you haven't sponded to my ~~ any of my

discovery, you haven't move

énd”yd&'xe in default.

hold you in default in case it's your fault and it's

net on the advice of your ll?n 8 to go intoe

default. 1 said, But if I don't hear from yoéu in

another week -- I think it wis about a week I gave
-

-- I'm going to move for default.

Time wen

a motion for defauwlt. Qcthﬁr with my affidavit

enclosing &

been answeréed ror filed in response to

the discevery. All of these #re properly filed

there before you; they're in the file. Matter of
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the letter in my affidavit.

L
s

) .
just as a "for what it's worth", the

5
ga»

crvificate of service of the mailing of the anended

ne --

service for the moticn for

and she's right here, &

0 cliscked

employee

contents hefore 1t went in the mail J actually did
& U0 assure that 1t was --

that she was of

getting notice of it.

nothing.  No response. There had been three

separatd mailings to rasponse was made in

this case.

matiter game up for a hearing -- and by

Tar with it

w

I Know wyau're famil

§53
i

cause you're administrative judge for the wircuit,
these documents are onling, they
pushing your mouse, by leoking at them., That's why

to this day, I sit there and say, eéven documents

Eng
*',

a3 on toe the Court and send up by e-

b

J}

ey p&
if they've been filed, have not been filed an:
counsel's in heré rot kmﬁwing’ii.

S, reluctantly, bacaugari could not move

v g

case, I filed the motion for

i

ward with thi
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& begn krown now for close te ten months.

7 2% Y i oy e o Y g ol e

/ ALL vou have to do is look &t the rule, and the
- i o 3 A ‘ e - T, by WP

2 rule states specifically -« i o~ I'm referris
s 3 Ee 1 D & b

9 specifically to Rule 374{d) ~- The

14 which 8 to file a motion for a protective order, o

12 on the ground discovery .sought iz obiecticnable

the party failing to act has applisd for a

14 provective Grder as provided by Rule Z6{c¢).

Py
w
(€23

frer 45

)

o
18 filed @ metion, her sounsel had rot filed a motion

7 for a protective order, counsel could not raise an

Faead

she .

gk
o

M
A:\
M
3,
B
s
3y
s}
b
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-
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t
[
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[
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r
]
{
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b
N
)
[

18 provide if. a result, this case gone

nowhere, absol I Aam not going

proviged mé¢ the informatior

[

hear from counsel for the

defendant that, oh, oh, oh, well, really all of this
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was done A% & corporate projgct. We decided to

Py

oot and kill a dog for the benefit of a

corpordtion, which, of course, is not alleged, but

=k o]
T

Jode
|73

s the Has

=

SF the motion to iyt with.

- 3

5o, Your Henor, I am before you now saying if

ot

e B Cp A e Py o hmrg ~ s b . o ’«\ Tey
here is -~ you, 1n essénce, havé nothing before you

-ty
4

from th

(‘;"_

deferidant as to why they shouldn't Be hHeld
in default. It might be understandable if vou had
some kind of affidavit saying, We have a good system
in my office, we don't misplace thinds, but I dic
have some trouble during a period of the summer of
last year and some items went missing, or, I had &
diégruhiiéé-émplayge who may have been throwing
things. away, some resascnable excuse for not
receiving these documents that were mailed to her,

but you have none. And now what you have i an

P

o

3

ion fto the Court ‘that a mobtion

fa s

exdinple of representa

th
D

has been filed, e from the motlen paid, and
nothing nas been filsed.
S0, Your Hohor, we afe moving for a default

in the matrer. ALl we

damages. Thank you.

the ‘original of
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Mr. Potts via e-mail and mail.

MR. POTTS: Objection; nct receéived, not filed.
That's part of hér motion. 1 object to it.

MS. KERN-FULLER: T¢ be cl@ar, you haven't
received this?

MR. POTTS: Your Homor, if she wants: to
interrogate me, I'1ll go on the witness stand.

THE COURT: What is it you have?

MS. KERN-FULLER: Your Honor, I have an
affidavit thet was served by mail and sérved by

e-mail and 1 believe by fax within ¢he two days as

o4

required under Rulg & in opposition to the motion

for a default. To make sure that iﬁ was received
within the two deys, I provided it eiectronically to
Mr. Potts as well. The rule provides that I am to
provide it Lo opposing party within the two days.

2

MR. POTTST I do net deny that I receivéd it

bt 4

boie
[£5
o
@
HEN

Teg, ma'am.

MS. KERN-FULLER: Thark you,, Your Honot.

Your Honor, I practice law in Pickens County,
South Carplina. I practice law in a small bayr and

thing T will

Q,.’
b
&
=
@
o
@

cur bar is very collegial.
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I admic - I did mot have;probléms an my officée in thé
2 summer of 2015, but what I will admit is thar 7

3 ' practiced law and learned how to prﬁcticﬁzl&w fron

4 an older atiorney who taught me that ‘the practice of
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attorney. I knhew that when I recelved a copy of thes

3
5
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jooid
H

extensive discovery in this case.

)

When my client was served originally with the

s
.

complaint in this case, I timely filed a motion to

s
(53

dismiss. In that motion to dismiss, I never alleged.

Tyt
o8

that they purpesefully kilied t¥is animal for the

"

plrposes of this corporation. What I did do was T

fud
fos

brought the law up that a party cannct

[
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itself.
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And in the original complaint, what Mr. Potts
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defendant. And in paragraph 14 in his conspiracy
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24 published threats or
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2% Threatd to kill the plaintiff's ddg., And Lhe
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13
L defendant, Jane Doe, joined with Audrey and Jehn.
2 McCarty in the endeaveor as an authorized emplovee ox
3 agent of her emplc syer, Defendant McCarty
4 Enterprises. That was the allegaticn of the
) conspiracy Cause of acti
5 In fthe original ﬁarisdiét nal parts of it, in
7 paragraph Tive, he identified the defendant, Jane
8 Doe, whose true name is currently unknown, upon
3 information and békief &5 an adent ox gmploved of
16 ‘MeCarty Enterprises who resides upon the property.
11 And all of the allegations -- the defendants in the
,,,,,,,, 12 cagse at that time were McCarty Enterprises, LLC,
13 John Miles MaC arty, Audrey McCarty a/k/a Audrey J.
14 McCarty, and Jane Doe. All of the defendants in
;5 this case were either +he cwnars and principals of
16 MecCarty Enterprises, LLC, as alleged by them, or
17 Janeg Doe, who is an authorized employes.
ig And the argument in the motion fo dismiss,
19 which I'm assuming -- and please, Your Hornox, if I
26 may correct, the Court is hearing our motion to
21 dismiss contiguous with the moticon for default or
22 we're just hearing the =-
2.3 THE COURT Mo ey're both docketed.
24 MS. KERN-FULLER: -@kay-.' S0 in my -csxr.igj.-n'a'i,

3

mevrion o dismiss, I cite

&

%)
(G4]

the casé that .simply said
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that a company could not conspire with itself, and
‘that was based on Mr. Potts' own complaint in this
matter and the allegaticns that were made at that
©ime.

Now, I'm not related to any
Your Honor. I'm not any relation
75!
own an escort business that escorts
= yellow lights théy have
. fhatﬁs what the business does.
I represent them on that. That's why I've come up
heré from Basley, South Carolina, now three times
because I've represented their busiress for a nunber
of years.
4 would have no reason to igrnore a complaint
¥, got thelir
otion
When I got the discovery with 4t, the disamv@ry3was
axtensive and 1t was looxing ¢ get into the
finances of the business and other things. and I
attempted to L get a
TESDRONSEe.
When I came to the ¢ courthouse last time, it was
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before I left that day.

Mr. Potis when we were hare

Lo say, Hey, I didn't gst the anmended complaint.

I'1L b happy te respond te it, but. I didn't get

Could you send it to me?

Because I tried to get & copy of the file

things online, vou can't

4o I Fadaiits ("',> 3 ¥eng ~
2 VSR b, . ML, il O S TR
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ice that day.

ST B R S i vy sk B 3 s
Localled Mr, Lackey, whe his -« his oce-odlhsel.
My ne he would provide me a copy of

it, but that he wasn't running case, Mr. Potts

was. I said; Okay, well, I need someone to provide

o - R IS U fo e T 8 - N i : G
sent a runner down Lo get it and that was when I .dic

A Y e pie” K o e oy o 3 bea e 5 o o o 3 . foy e
tne amended motion, which I undersfand 1t's not in

-

den®™t know who

and I den't know what happened to the mail. 1 asked
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1 confirmed facsimile, was there any other thing? He

r

said, Neo, hé sent if regular mail. JHe showsd me

a3

decuments in his notebook of letters thal were not
11, I'm just tellin§ vou,

you didn't send them to

iidn't get them,
And I wouldn't want te and wilw not now” Zachet

that way. AIl T am

G saying is I

10 When I was able to. get a copy of it, we séRt

11 cur response. Add, again, I don't khow why it did

[3
P

not! et here, but the first T knew was today that it

;
!

did net get here. T sent an e-mail when we wera
14 docketing the motions sayimg you -- the clefk asked

15 that all motions be set ~- your law clerk asked that

set, and I .don't sge this mdhion.

17 Here 18 a copy of what
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pon
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et

servk.  AY no Time; did

"t filed s been told thar
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18 anyone say it we
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18 at that time, I would have pulled the check to see

20 if the ches cleared, and 4% not, we would have

21 corrected it.
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24 to make sure Lhat Lhese are properly delivered to
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25 both My, Ports and the Court Becauss apparently
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there is a problem, though I dan't xnow

problem lies, but I will find out. And I
sure it is either colurigred or ancther

<

selore we et electronic fili

U the Plainhtiffg!

they provide it to me, neither provided

th promised to. I got

St

Within two days after I got the copy o©

served our an 7mnnd 30|

which was

Fespo

ngey,

the

w

wser

m

dismiss, Det:

mended complaint versus the original

Was an

Mr. Potts and T

hearing before last Wwhen He was here ab

would mear to this dases, but L

days of actually having a

compliaint. And I believe indey Rule 55,

certainly qu

4 A A A 2

e
\.,\J

never received, this copy of

i

from opposing coungel.

i

complaint

.}‘J.

Your Honor, we still beli

appropriaté £or the motdion to

where L

Come
coungel

it

metion

ot
o

will make

method is

respond 1

aint.,
Y

that

Lo me

a courisr to

£,

changed on

complaint

out what that
responded within two
cepy of tﬁé'amanded

that thdt
excusable neglect when I

the aménded
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the Court on the conspiracy cause -of action only,
and I understand the other may or may net be
rescheduled after this, that that cause of action
should be dismissed because the allegations that are
made both ‘in the ori al commlulnt and as amended
were that the defendants conspired togethe And
the defendants that are $o named are all employees
or agents cr owners of MeCarty Enterprises and they
can't. conspire amcongst themselves.

8¢ in so much as that is the allegation, that
cause of adtidn &héuld be dismissed, the cempany
should be dismis gcd from this case. And the company

ia nor, thery

allegations, Your Honor.

I did zlso allege, I Coriginal
motidn to dismisgs, thdt thére were no fadts upon

Yoo e PRy L kN o oo iy b . v Jr 5 s P o £y o d SRV N,
which were alleged that opposed the fact that the

dog was on my client's property, was threatening

personal Ifnjury ob property jdmagé to o my client oz
nis livestock. fThey weren't present when this

happened. They have no personal knowléedge that the

animal was not threstening my client or his

2 WG has

0145
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destroy a deog that

they have failed to state a

fonni
Rted

rad open-heart surgery and he has animals.of-his ..
owne  He's not séme animal hater. Their whole

&lE”Qd?ltn of wihy he allegedly killed the dog was

somehow in

E‘i

three years before.
50 I believe in our original motion to dismiss
and have argued thas this statute permits him to

o hlS DICD&YLY vhrma ;1na

him or his lLivestock; and thoss are the facts as

they've alleged., -They've alleged rhat the dog

O hiﬁgprﬁpexty., They've made no #llegations that

the dog wasn't threatening him. Our reply was thagp

claim because they have
failed to meet their burden thét.they CETY OVRXCome
this statute. Thank you, Your Honor.

THE COURT: ALl rignt. WMr. Potts, deo you have
any response?

W

MR. POTTS: Yes, Your Honor, I have a

i3]
o

thirmgs.

P4

quotes, as toe her firsi reason on dismissal, she
cited paragraphs number 5 and parzagraph 14 of the

complaint and that she says establishes that it was

9

alleged all defendants were agents and/or employees

0146
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of ﬁhe defendant corporation.

Number § says, The defendaht, Jade Doe, whose
true name is currently unknown, is, upon information
and belief, a&n agént or emplovee of McCarty

Enterprise

i

whio residés upon pidperty at 105 Stone

Ridge Road ownad by said corpor

adjacent ‘and contigusous to the property ¢n which the

T

1

i
(o

defwnddxts, Audrey and John McCarty reside a

§

That, 5aYS that,‘Ugar;ihfermat‘mn=and belief,
that Janeg Dog, whd has vet Lo be ldentified because
we haven't had depositions orx any-ﬁircovery, says,
we think that she was an agent or smployes of
MeCarty: Enterprises.

Then QQ go to number 14, which is the -- upen
what she based her motion and it says, The Mclarty
defendants had published threats or participated in
the publishing of threats to kill the plaintiff's
dog. And the defendant, Jane Dos, joined with
Audrey and John McCarty in the endeavor as an
authorized employvee or agent of her employer,

s, Ang that's the bas

x
peed

s

Defendant McCarty enterp

for having McCarty Entérptisés as 4 defendant.

But it certainly says nowhere in the Lomgla
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McCarty and Johne Miles McCarty are owners, -ageénts.-or
anploveers ﬂf»McCarty-Emt&xprises nor doegs it allede
that what they did had anything to do wiﬁhAMQCarty
Enterprises. It only alleges that the Jane [Doe

persén was, upon information. andﬁbelief{’ah agent or

employee of McCarty Enterprises.

S50 they wgre —- she Just &0ld you that, Cwaers
principals, whrich were alleged by them, those

ware the words. There 1is nawieryse. Ln t ‘

alle ged that the

wele owners or principals

anywhere, It dosspn't exist.
And that was the basis for her motion.

And then, of course, the other basis was the
criminal statute which gssunes facts that .are not
alleged anywhere and which has nothing to do with
Lhe cdsea),

She said she has no reason to ignore what. she

six separate items of discovery, interrogatories and
requests for preduction. ”iey vere. good enes. They
were specifically written te find out about her

clients and MeCarty BEnterprises, but ‘she sal on the

@
U

and ignored them, the one thing that is sitti

‘there in her hdnds to whith she has & duty dnder
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Rule 26, if she wishes. To not answer them, &he has
a duty to de something.

And. I heard heér say that -- something about
making & ¢all. The 133t time a—At&é-ona time I

talked wit he call she told me was made in

,.n‘
fes
o
@
[
rt

Nove smber.
Yol HOroy, whdat we've got is failure o

he iy

respond to three separate ma;iinqs And I. went

Bevond what is réquiped inthis case to send her a
letter saying to her, Please give me the discovery
and respond; I den't want to have to pUt you in
ﬁeiault. I could net have done more except not to
put her in default, but I have an cbligetisn when
you don't get answers to anythingﬁ‘

And I think this last incident si points

even. though she wants 1o contend thaz shé's
even filing things and providing them to the Court,
they don't even get filed: And throughout all of

~ - . N 3

this, 211 she had to do was go on her ccmguier*and

wulil up the décumehts. They're all PDF decuments.

bl

.

1f you want to see the motion, you just pull it
It's right there on the Interret. 71 belisve we're
entitled to the relief we reguésted.

THE COURT: Thank you.
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MS. KERN-FULLER: Just a brief response,. Your
Honor. With regard to the plaintiff's knowled dge
about whether or not Mr. MeCarty 8§ an officer or

agent, they served Mr. MocCarty as the'feglster 18

by

untrue. That is false. The person who was served
was Mrs. MdCariy. Mre. Melarty was at the door of

her resids

LL
o
<
)
k]
:
53]
2
t,‘:‘

aying, I'm authorized to A @pt for

anyone.  Thalb wdas how

€ was. Angd the
service, of course, has been filed.
‘MS. KERN-FULLER: A&And it wasg ——

MR. POTTS: And it’'s untrue that Mr. McCarty

&

has ever been personally served, so that's just flat

out wrong.

MS. KERN~-FULLER: Your Honor, 1if Mr. MeCarty

wasn't personal 1l served, Your Honer, then Mclarty

Fnterprises wasn't properly served. I think what

-napmo ed was substitute servics; put that's heither

here nor I dust wanted fo make surxe the

Court understood that Moldrty Enterpriges’
registered agent was John M. McCarty.
Your Honor, for the Court's knowledge, I made

~

two phone calls. One wes in July to Mr. Potts uider
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1 my Rule 11 duties. And the second oneg was nobt in
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November, it was in October, and I was told that

sues. And it

some health is
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hat that I .did net press furthéer.
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& And, again, 1f I awm guilty of something, Your

Honor; I will admi

- 4 <l e o e T e e B A ks vk R e e
4 QDE;E?lQ@ in this gdse. Before the Rearing in this

R

o

8 case, I offered Ms. Potis a pen becausg she was,

€3
i
X
W

9 looking for a pen and Mr. Potis told her pnot to

n

5
et
B

j 34 it from me. That's the collegiality I was raised !

11 ‘believé. And, unfortunatély, Toam guilty of

12 anything, it is thet.

i

not receive anvy ¢f the doduments that

14 were allegedly sent to me. I asked Mr. Potts if he

;..,.i
i

would send them in a merhod that could be tracked;

o
oy

and they still tome, even as of the affidavit 1 got

17 from Mr. a stamp. No fax,

18 nio g-mail, ne other method e track It. Thank you,

19 Your Hanor.

11 notify you of & decision in writing.

ro, N
N
w3
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3
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o
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‘MS. KERN-FULLER: Thank vy, Your Honor.
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STATE OF SCUTH CAROLINA

COUNTY OF SALUDA

£

1, the undersigned, 5%

i

cy L. Sheppard, CGirgcuit

=
™

Court Repeorxter for the Eleventh Judicial Circuii o

AR

the State of South Carolina, do hereby certify that
the foregeing is & true, accurate and complete
transcript of record of all the proceédings had and

the evidence introd

capticoned caube, velative o appeal in the Cirewit

EAE
w2

Court for Saluda County, South Caroling, on the 28th

of April, 2016.

I do further ceriify that I kin,

counsel, nor interest to any party heréto.

Stacy L. 3heppard, RPR
Circuit Court Reporter
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STATE OF SOQUTH CAROLINA
CIRCUIT COURT

COUNTY OF BALUDA 2015=CP-41+~00139

AMY POTTS,
Plaintiff,

- ' TRANSCRIPT OF RECORD

McCARTY ENTERPRISES, LLC,
JOHN MILES McCARTY, AUDREY S.
McCARTY a/k/a AUDREY -J.
McCARTY, and JANE DOE,

" Defendant .

Heard on Wednesday, September 7, 2016

Lexington, Seuth Carolina

THE HONORABLE JOCELYN NEWMAN

APPEARANCES:

Counsel on Behalf of the Plaintiff:
Frank §. Potis, Hsg.

Counsel on Belalf of the pefendant:
Candy Kern-Fiuller, Esdg.

Cheri L. Young, RPR
Circult Court Reportey
P O Box 5232
Aiken, S5C 29804
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ON WEDNESDAY, SEPRPTEMBER 7, 2016 AT 2:51 P.M.:

THE COURT: While you'te handing me

documents, I'd like a copy of the complaint that's

at i&sue and any responses to pleadings that were |

£iled.

MR.. POTTS: The Complaiht, ¥our Honobr, shoul

be attached to that memerandum that's tlocked in.

THE COURT: Motion for default, moticn to
strike and moption to compel.

MR. BOTTS: I can provide théh &1l to you,
Your Honopr. If I do, I'm not getiing any --

THE COURT: You just have the one copy?

MR. POTTS: Pardon me? ’

THE 'COURT: You Just have the one copy?

MR., POTTS: I just have the one Zopy.

THE CLERK: They're together. T can run dow

and make a copy.

M5. KERN-~FULLER: I have it back at the
office, Your Honor.

MR. POTIS: If you're going to -- excuse me
May i‘suggeat, if we're going to do them, like,
Fivast thée motion to dismiss, unless you want some
other documents, the complaint should mostly
suffice when it c¢omes to that. I'm just --

THE COURT: Well, sure. 1 just don't have

NEL
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16

17

18

19

Upstate Law Group in Easley, South Carolina.

business which is McCarty Enterprises which Is a

copy'dﬁ the'cﬁmplainth

MR. POTTS: 1'll lend you mine,

THE COURT: Right. I just need a <complaint
and an answer.

MR. POTTS: You're welceme to have my whole
file., l&'sg just'gittiﬁg back there. <Can we do it
that way in plecemgdl- sc that we --

THE COURT: Ab&olutely.

MR. POTTS: Okay. Thanks.

THE COURT: Give mé one second while copies
are made.

(Pause.)

THE COURT: All right. Ms. Fuller, whenevexz

you're ready.
MS. KERN-FULLER: Thank you, Your Honor.

Your Honor, may it please the Court.

My name is Candy Kern-Fuller. I'm with the
I xepressnt the McCartys and thelir small

small vehicle escort company. I represented them
for a numbér of years. If you wonder why a compan
from Easley 1s representing a company .from
Batesburg-Leesville, that's why.

Your Honor, the McCartys have & home in

0155
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Batesburg-Leesville. Add a8 alleged in the

complaint, this involves the destruation of a
six%yeafﬁold_Austxalian Shepherd.

The two claims in the complaint; Your Honox,
the original c¢laims -- well, one claim and then
thereaftér, after the first motion teo dismiss was
filed there was a second claim that was added and

now there are two claims. Those claims are

‘conspiracy and emotional distress.

I believe that there are no facts alleged ir
the first -aménded complaint that Ms. Potts was

present when the animal was destroyed. The animal

was riot destroved. in her presence. The animal was)

shot. The animal was shot not on her property.
The animal was shot on the McCartys' property.

The allegations in the complaint -- and I'm
myself trying to find the figst amended conplaint
as I am‘furibUSIy flipping through -- are that the
sé~;n,&0me-sort:df retribution for the-fagt'that_
Mrs. Potts had accidentally xun over Mrs. MeCarty'
Boston Terrier years before and that as a result o
that -- and I believe that that date was 2012 if I

recall —-- and as a result of that, that in 2015

that she conspired with her husband, John McCarty,

k4]
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who were the only co-owners of McCarty Enterprises

and Jane Doe, to kill their Ausstralian Shepherd.

Now motably the Australian Bhepherd, and she
admits this in her complaint, had previously been
on the ‘property yearsibefare, in the gomplaint, an

that they had installed an underground fence to

prevent the animal from léaving thelr property.

But offi the day in quéstion the animal was on

the McCarty property and that prior te this day in

guestion, on May 24th, that Mrs. McCarty and Jane

Doe came to her home to inguire about thée death of

bwo emus. S¢ there'’s livestock on the MeCarty

property. There was livestock that was killed the
day before the Australian Shepherd was killed. An

on the day in queﬁtioner. MeCarty destroved the

Australian Shepherd and it was on the Mclarty's
propsrty.
So the two claims that Mr. Potts has made or

behalf of his wife are for emotional distréss and

conspiracy.

Conspiracy is an intentional tort. Aund the
law is very clear as laid Gﬁt in our wmotion to
dismiss that the corporation cannot conspire with
itself, And so you have the McCartys who are a

married couple, and they own McCarty Enterprisesy

0157
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and Jane Doe who is alleged in the complaint if I
recall ==~ and,'as'l sav, I can't find the first
amended complaint -- right off the top of my hkad
right now, but in the complaint, I believe it's
paragraph eight, she's alleged to be an émpléyee o
ECCarty“Entaxpri&@s.

S0 you tan't coenspire with yourself. And sa

the civil conspiracy ¢laim must fail. And 1f the

civil couwspiracy claim fails 1t must be dismissed.

So cur motion to dismiss was that that ecivil

conspiracy claim should be dismissed and that has
been what the basis of that claim was.

On the inténtibnai inf;icﬁimn of emotional
distress claim. 9The intentional infliction of
emotional distress claim we have dalleged that the
¢onduct has to be directed at the Plaintiff or
océur in thé presence of the Plaintiff to whom, of
whom the Defendant 1is aware.

In this case there are no allegations that
Mrs. Potts was preseni nor oould there be because
she ‘wasn't present when the dog was destroyed. She
learned about it from a neighbor as alleged in her
first amended complaint. It's not even alleged in
their complaint that she saw the body of the dog

afterwards per se.

fa]
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20

So, there are allegations that this was

retribution for the killing three years prior

accidentally .of Ms. Potts running over the

MeCarty's Boston Terrier. And that that's the

reason allegedly that this was directed at the

Plaintiff.

But the law limits claims of emotional

distress tb’egregious conduct, egregious conduct

Yowards a Plaintiff that is proximately caused by

Nefendant. And it's mnot enough that the cornduct b
intentional ©r ocutrageous. it has to be conduct

that's egregious and directed to the Plaintiff ovr

heard in the Plaintiff's presence.

And the Plaintiff has failed to allege
specific facts as to how the Defendant targeted th
Plaintiffs to be harmed by their allegedly tortiou
acts when she was not even present when the dog wa
killed. |

Now I have pets. I uanderstand we love our
pets. And I'm not discounting that at ali. I'm
not related to these folks. You knew, I'm the one
person in this whole litigation that's not
personally involved in this. But I knew this is a

emotional nmatter.

‘But I'm looking at this as a lawyer. And I'm

6]

5
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asking the Court to look at this as a leégal matter

pets and arimals which is personal property. They

my client would be negligently liable for the

that when we look at this as a legal matter we're

looking at, unfortunately, the way ocur law looks at

laok at our animals as chattel. This is a

chattel. This is a chattel that I'm not even sure

destructién of because under the law my client had

a right to provect his livestock if the animal was
on his property @hzeateﬁihg'ﬂhe livestock.

And there's enough allegations in thelr
complaint that there were two emus killed the
previous day. The dog was on his property at the
time it was killed. The Plaintiff was not present

at the timeé the doy was killed.

S¢ she can't aven testify what was happening

at the timé the dog was killed. She can't give

personal testimony about rhat te even overcome any

restimony that thé=Defendabts~might give about that

matter,
S0, we've alleged in oir motion to dismiss

that the claim for civil coenspiraéy should be

dismissed because at all times alleged John McCarty

was married to Audrey McCarty. They're the owners

of McCarty Enterprises. At thé previous hearing i
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11
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16

McCarty Enteyprises and who got subkstitute sdrvice

Gection 47-3-530 of the law which lawfully permits

the file that you don't have, there's cartificatss

of the sérvice of who got served on behalf of

on behalf of the other in the McCarty home. -

And the aélegétions i®W the complaint mf the
fget that Jane Doe was ‘at all timeS'an.émployee'mf
the McCarty Entérprises.

And'thefﬁfbré ufder McMillan Versus Oconee
Memorial Hospital, 367 South Carolina 559, they
cannot congpire with themselves and therefore that
claim must fail as a matter cf law.

I have a copy of that case if Your Honor
needs 4%,

“THE CQURT: Please.

MS.. KERN-FULLER: And also that Plaintiff's
allegation that Defendants killed her dog 18 nmt.ah
adtionable matter begause Defendants cannot be held

civilly liablie for the killing of the dog under

the killing of a dog that is threatening to daunse
or causes personal injury or property damage. And
the emus, like the dog, were chattel of my clients.

THE COURE: Well, several things. And I'11

sfart at the very last. 7Tt sounds to me and I

don'tt -~ I don't know that ‘that's admitted and

. 0161
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25

threatening to cause or cdausing persendl injuxry or

property damage you would be asking me to make a

finding of fact that that was in fact the casé.

‘what I see is that whilé & gorporaticn cannot

pefendant in this case but there are individiuals

 know. 'Maybeé HMr. Potts can tell me that.

maybe IT've just not seen it in the complaint but i

the Plaintiff does not admit that this animal was

and I'm not in a position to do that.

MS. KERN-FULLER: I understand.

THE COURT: Alse, I'd love for you té hand me

a copy”df rhat McMillan case because the law that

Tim seeing, and I do see the citaticn to McMillan

but, and perhaps Mr. Potts can help educate ne, but

conspire with itself, it

s

legally cagable_af conspiring among Lthegmselves.

S50, itr's not just the corporation that is a

named as Defendants.
And is it not the aliegation that the

individuals conspired with eéach other? I don't

M. KERN-FULLER: Well, Jané Doe i3 listed
as, at all times ag acting as an eéplayee of the
cérporation.

THE COURT: There has to ke some ~-- well,

1'11 read through the complaint again but there has

P&

agents as individuals arg

k%
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YI.wbuld-gueas they wouldn't be parties to the

sued strictly as individuals.

this is all & corporate act, that may be true but

Fuller, they wouldn't be named as parties In the

complaint. T wmean, ycu'd be moving to dismiss thHe

te be some allegation of some individual otherwise

case.

But, Mr. Potts, let me hear from you.

MR. POTTS5: Well, if you would == if 1 may,
think I can make it a little bit shorter for you s

vou don't have to read the whole complaint.
¥ ,

But ahyw&y;-I'il vell you what is not theére.

Wrat is not there is an allﬁgation that
Mr. McCarby, his wife were.acting for or ag agents

or employees of the corporation. They are beling

THE COURT: ‘Right.

MR. POTTS: period. And the whole idea that

it's up Le them t6 prove 1it.

THE COURT: Right. Otherwise, Ms. Kern-

from the complaint 1if there were no such
allégation. It doesn't make sense othérwise.
Also talk to me more about this ~- I mean, I
don't want to deprive you of the opportunity to
arguey,but 1 don't know that it's necessary on all

these Lssued.
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As to the intentional infliction of emotional

distress, is it not sufficient that the act was

allegedly interded, it was directed towards

Ms. Potts in order to cause some distress? Does i

have to be in her presence?

MS. KERN-FULLER: Well, You¥ Honor, thé case

that we discussed was that it's, when it is

egregious conduct towards the Plaintiff proximatel

caused by & Defendant, and it's not enough that th

conduct be intenticnal or coutrageous but it has to
be directed to the Plaintiff.

And so what. has to be @lleged is that, you
know, I killed vour dog intentionally to cause you
emotional distress and that I knew it would cause

you emotional distress. THat there was not any

other legitimate reason for what I did, that I did

it solely to cause you émotional distress. There
was-no_other leglitimate reason.

MR, POTTS: I <can save some timé, Your

Honor.

1t you’li look at paragraphs 15, 16 and 19,
think you'll find what you might be looking for.
1t might take care of that.

THE COURT: Right. Et‘s-right-there in

paragraph 15.
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And, you know, as tO wheéther it's egregious

or not, again, I

finding of fact at this point that it was not
egregious, certainly not on a moticn to dismiss.

S¢ wnfortunately I'm going to have to deny
your motion te dismiss oh all grounds.

M. KERN-FULLER: Thank you, Your Honor.

THE. COURT:
MR. POTTS:
THE COURT:
MR. BPOTTS:

THE COURT:

I hwave for today

MR. POTTS:

piécemeal and pull them out. 1'1l show counsel
: P PR R SR R

what I'm doing.

THE COURT:

MR. POTTS:

Kegesley.

MS$. KERN-F

MR. POTTS:

{Document

THE COURT:

MR. POTTS:

' not in a position to make a

. I'm happy to héar whatever.

Ms. KERN-FULLER: Gotchd. Okay.

Okay. What is tThe next motion?
They are my motions, Your Honor.
Okay.

Do you mind the time, Judge?

Ne, no. You're the last I thing

I'm going teo hand you things

Okay.

First is the order of Judge

ULLER: Okay.

This is theé motion for default.

handed to the Judge.)
Thank you, s3ir.

Your Honor, pricr to that --
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pages in there, if 'yon just redact those numbeérs.

(Attorneys conferring.)

M5, KERN-FULLER: The only thing I ask, 1've

got my client's driver's license. I'd like it not
go- back in the Court record unredacted,
MR. POTTS: That's fine.

MS. KERN-FULLER: Ckay. JIt's the last two

(ArTorneys conferving.)

THEE COURT: I think I've read enough of it.

MR. POTTS: A little bit of piecemeal of it.
From the last twinages»uf‘what.i.héVe'in tmy hand
were pictures of driver's licenses. 1I'd like to

read them off. They don't have any bearing on any

of this. So that is that motion. Well, there are

two motions im that but we're dealing with the
first one which is the default.

THE COURT: Okay. [(Pause.)

We're starting with the moticn for default?

MR. POTTS: Defaulf. Yes, ma'am.

THE COURT: Okay. Yes, sir.

MR. POTTS: A&nd there's not much I have to
say that's not in my affidavit.

THE COURT: I figured.that,v

MR. POTTS: Attached to it for which there

nas been nc counter-affidavit or any, anything in
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me hedr Irom you.

vear last year.

opposition to that affidavit even though it's been

filed for two months now:

THE COURT: All right. Ms. Kern-Fuller, let

M$. KERN-FULLER: Yes, Your Homor.

Your Honor, Mr. Potts filed his -affidavit.
There is something'in opposition to it which is,
there is an original certificate of service. .And
what Mr. Potts alleges in his affidavit is that
it's false:

IT've worked in law .for 25 years. I've been
lawyer for 14 of those years. I've been a clerk t
a federal cgurﬁ judge, I was the mentor of the

I the one, the only ohe in this case that.
is not personally involved in it. 1 fdled this
same motion to dismiss that I filed when I filed m
original response to this case back in JUﬁé.

And what happened in this case is Judge
Keesley issued nis. order. By his affidavit, and
I'1l use his affidavit, by his affidavit the clerk
mailed it on May 11lth. Under Rule 6, exclusive of
the date of service, 15 days would have been May
27th which would have been a Friday.

Contrary te the allegations in Mr. Potus'|

a
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aiiidavit-aCCdxéing to the affidavit of service,
thé answer was put in the Easley Post Office box o
May 25th. Now that's important. And it's
important becvause the way that our post office
works, and you'll see this from his own filings
whichrlivevattachedfto_my memorandum, in .opposition
and motion to. .dismiss. Our post office is a small
prost office. And I understand Ms. Potts works as

t office -- and 1 thowght you said ‘that at the

ke
.

Q
last time-

MR, BOTTS: Your Honor, sheé does not, put I
do not like the idea of her testifying. If she

wants to submit documents let her de s50.

THE COURT: Well -~

™

MR. POTTS: I understand this is argument.
THE COURT: It's argument.

MS. KERN-FULLER: It's argument.

MR. POTTS: Well, that's when youw run into

things that shé works in the post offive.

THE COURT: Absdlutely.

MS$. KERN-FULLER: I“m sorry. I thought you

said that at thé ldst hearing.
MR. BOTTS: No, ma'am, You've goit it wrong.
THE COURT: BAnd I don't know that that's

relevant to my determination anyway.
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Mr. Potts' co-counséel it goes to Charleéeston. It

Charleston, Weést Virginia, first.

MS. KERN-FULLER: I'm sorry. I'm sorry.
?hat“s-whatfﬁ-&&oﬁght I heard.

In any case, ﬁhe tracking that Mr. Potis
attached to his own métion, youw'll see the trackin
gq’ﬁromﬂﬁasley ta'G:eenvilie, from Greenville to
the next ragional_pqst office which when it comes

to Mr. Potts it goes fo- Columbid. When it goes to

actually in one case accidentally went to

So, issues with the mail happen. And if thi
particular ¢ase we put it in our local post office
just like our certificate of service says: And
when it didn't arrive at the Saluda County
Courthouse we called them on Monday the 31st.

Attached to our‘mequgndum in opposition Lo
the motioch tb dismiss you have the handwritten
letter from the clerk where she returned our
original one that got mailed to her. And I have
the original with me with her handwritten note, bu
there’'s a copy attached., And it said, I'm
returning these back Lo yeu.

MR. POTTS: Obijection, Your Honor¥r. THis was
not been submitted to me nor has it been submitteéed

fo the Court. This is impropex. She had to give
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me anything she wantéd to two days before now.

This is the secdond time it's been done.

MS. KERN-FULLER: This is not an affidavit.

THE CCURT: Yeah. Only affidavits, two days.

MR. POTTS: This is evidence, Your Henor,
that =~

THE COURT: It is but have you not given

Mr. Potts a copy of this membovandum with its

attachments?
MS. KERN-FULLER: I gave --
MR. POTTS: Just two minutes ago.
MS. KERN~FULLER: Yes..
THE CQURT: That's nog —-

MS. KERN-FULLER: When I handed it fo the

Lourt .

THE GOURT: ~-- that's not uncommon and I
don't believe it to be improper.

MS. KERN-FULLER: S50 the clerk returned it

and I had, I have all the originals and 1've

provided Mr. Potts copiés. This is the clerk's ow

records. And so they sent it back tod mé. And thi

is ‘the clerk'!'s own records that they received it

R
s

through the mail as% it was sent to Mr. Potts. It
was all sent out at the same time ‘as the

certificates of service say that it was.

o
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The certificates of service dre not false as
Mr. Potts ¢laims. |

We have a faqt_in_gmntrov&rsy. Be wlaims
they're false. I watch my paralegal every day whe

r home. We both live in

{4

shKe leaves. I follow h

2

Anderson. She puts it in the post office. As

o

vou'll see from his own filings when he claimeéd I
filed anpther false affidavit of service, he
claimed it was because they logged the post -- the
post -- the mail in at 10:19 p.m. at the post
office. The post office isn't open at 10:1% o.m.
We wouldn't have been putting something in the.pﬁs
office then. That's wher they log it in. It's
theéir procagsy. I can't control their records. I
kriow when we mail things we file affidavits of.

service and whén we physically put it in the

That s what Rule 5 réguires. Rule 5 says 1t

is filed and complete a5 of the time of mailing.
It is complete upon mailing and that's when‘%e-put
it in the post office box.

THE CQQRT: The issuve that T have, frankly,
is because of this tight time frame. Usnaily 1

agree that the rule says service is complete upon

‘mailing but typically the evidence of the date of
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service -- and what happened is we put it in the
Fasley Post Office. Whenever it went from Easley

and ~- to Greenville to the regional mailing

that mailing is the postmark on the envelope. And
what do you want me to do with .a May 31st poestmirk

o this envelope?

MS. KERN~FULLER: The May 31st postmark, You

Honor, is in Greenville.
THE COURT: I sgee that.
MS. KERN-FULLER: That's what's important is
because we mailed it in Easley. We didn't mail it
in Greenville. And so what happened and our

certificate of service, oUr sworn cervificiéte of

facility is when that postmark got put on it.

Now assume he's correct and assume grguends
thaﬁ.Mr. Potts' thecry is correct that it did not
go 'in tlhe pdst office hox:an'the ZSzh'iiké.T have
told you it did and we have sworn that it did.
Assume that.

On the lith the corder was mailed. Under Rul
6 yéu_dahit_cauﬂc the date of mailing. So you
start on the 12th. Fifteen days from the 12th is
the 27th which is a Friday, the 27th. Monday was
Memorial Day. So if it was put in the mailbox on

Friday under his thedry and it got to Greenville
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" matters bedsuse people mail them the 16th, 17th,

service. Maybe you could have, should have gone to

the following Tuesday on the 3lst and got
postmarked, then it wag still timely.

That's not whatﬁhappened.‘

THE COURT: But it should be postmarked --
but it should be postharked no later than the
27th. And particularly in théese cirtumstances when
yeu are facing potential striking of your answer oy

entry of default or whatever the conseguences in

it

this case, I don't understand why you wouldn't tak
it inside the post office and hand it to somebody
and have it posimarked.

zlmaan, my goodness. I do that when I mail
my tax retmrh'bn-Apxil»lﬁgh, not that it probably
whatever, but I doéon‘'t understand_particuiar;y giVeﬁ
the climate in ﬁhis case why that wouldn't happen.

Why YQﬁ;are relying on a certificdte of
seérvice dated §ix days before the postmark and you

den't have an .affidavit from anyone at the postdl

the Easley Post Office and they say, hey, this is
our process but --

MS.:KERN%FULLER: I tried. I bried.

THE COURTY ~-- but certainly you're not an

expert on the inner workings of the Easléy Post
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MS. KERN-FULLER: Yes, Your Honor.

THE COURT: And vyou want me to rély on your
representations which may well be your
understanding of it but may or may not. be accurate.

M5. KERN~FULLER: I understand.

MR, POTTST May I address the Ceourt?

MS. RKERN-FULLER: Your Honor, I do want -=

THE COURT: Let her respond.

MS. KERN-FULLER: - to explain teo the Coury
that I did go to the post office and try to get
them to give me. something and they refused.

THE COURT: IL'm sure. But the point is for
whatever reason I don't have it.

MS., KERN~FULLER: I understand that, Your
Henor.

1.f we had it to do over again, certainly we
would have done it that way . In hindsight 1
probably would have sent it Fed-Ex. But, ail I
have is my word as an dttorney and, vou know, my
standing as & bar membBer to say I watch my
paralegal every day puﬁ that mail In the post
.Qéﬁice because I follow her home. And 1 know when
she says, I put it in the post offide box on this
day, because she leaves at five o'clock and she
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motion to dismiss that you had previously filed

motion to dismiss., And this time I just went ahea

At the samé ddy.

opposing counsel about one thing. Under South

goes right past that post office and puts it in th
outside post office. I know that she does.

THE COURT: Léet me just ask one other
question before I hear from Mi. Potts.

Did you fell me that the, what-is-it, a

moetion to dismiss that was -— answer and motlon to

dismiss ==
MS. KERN-FULLER: Yes, Your HONoOr.

THE COURYT: ~-- is the same as the answer and

that --

MS. KERN-FULLER: It was previously filed, 3

and filed an answey, too. Even though I don't fee

iike I needed to, I did. But it 1§ -- I have it.

i1t is exactly the same as the previgus motion to

o

dismiss 1 had filed.
THE COURT: Okay. Which in my mind makes th
delay in mailing it even more sgregious because yo

could ‘have hit print again and signed it and maile

But, let mé hear from Mr. Potis.

MR. POTTS: Your Henor, I Have 16 agree witt

Carolina law, a postmark is got dispositive. It's

d

is

T

3,
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of colrse opposing affidavits can be served ne

think, in what counsel has sSuggested to you. She

T wait to point out ‘one thing that I don't want Lo

postmarked until the next day.

orily compelling evidence.,

i)

1

COQURT: Sure.
MR. BOTTS: That's under 320 South Carolina

347. But in this casé it's.undisputed. The

affidavit Has not been disputed by any sworn

testimony. There's been no opposing affidavits and

later than two days before the hearing.

Your Honor, there's another wminor érror, -1

)

$uggested that and I'm just going from memory. A2
1t ts getting -~ 70 years old, so I'm getting, I'm
gﬁtting there.

She said that you don't count the date of
service. But I don't think Judge Keesley -- his
order was the date of mailing. And matter of'fac%,

H

mislead the Court. I have in my affidavit that it

was postmarked ofR the 11th. The fact of the matter

is it was most probably mailed on the 10th because
that's the date that their meter did it. [ assume

they mailed it that same ddy. It just didan't get

So the actual date of mailing is the date

earliey than we, we're even talking about. And

0.
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putting you in default and they say, 7o, we didn't

get that either.

something and we deal with it, but I've never had

sccording to Judge Keesley's order, that's the dat
that counts is the date of mailing.

But be that as it may, it doesn't make any
difference because it wasn't received, it wasn't

seérved upon mé uihtil June 2nd. That is supported

by thée affidavit of Renee Larson which is attached.

So regardless of the days, now what day, it
was late and it was not served within the time.
And the fact of the matter is, this was -- she was
allowed out of default, cotnsel was allowed out ¢f
default one time already. Here it 1s a second tim
and 1t still comes late. It is still not within

the rules.

And, myrhgving to sit there and have somebod

tell me that they don't even get a letter from me

thin

o
{n

telling. them, look, vou've got to answer thi

the first time around of Ilm»going to eid up

She's been practicing for 13, I1'vée béen
practicing for over 40. I'veé never had that happe

to me. Somebody may tell me they didn't get

three in a row.

™
=
g
(’L?
[N
o
&)
4]
jo]

|

{
o
]

And, the botitom line. IE

g
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this had been suggested, if the situations were

reversed, I wouldn't haveé been waiting £6¥ the 25th

much less taken a chance on a 3lst postmark becaus
I know there are times when I've had to g to the
pHst offiCe.andvga in andvget them to give me a
receipt for something actually being mailed at tha
time because you dor't play with those deadlines.

And there's no good cause in this case. And
it's been -~ and it's been over a year since the -
discovery was served and We've 5t111'gcc7 quite |
frankly, it's garbade. Most of it. Not ali oOf
it. There's some of it, there's some legitimate
ANBWETS .

But even to this day I have not receivéd
answers to, I'm geiting over it; I have not even
received,responses<ta.interrogaharies,ar requests |
for production, anything, from the corporation tha
they c¢laim handles it all. &And vet she's Xnown

about it for rtwo ménths now.

No. Here théy are. Omitted from the letter

omitted from whatever it is. It's 3ust -- it's
embarrasging. I Bave never ~- I speéent most Of ny
time being a lawyer for the nasty insurance
campaniGS'andlpxovidinguahecksutc pecple as a gree

poultice.

4

0
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where 1t was 1in here. It Will start -- it's in

certainty the claim is really for less.

getting these things, objection, your casé isn't

THE COQURT: And that's good work. I used to

do it.
MR, POTTS: I learned though you have to
follow the rules. And, life is not difficult when

you do. And it's an embarrassment to be here.

Your Honor, 1 mgan, I'm even being -- I'm #o

getting answers to interrogatoriés because opposin
counsel has summarily decided the aagé isn't worth
$25,000. That is her decision even though in the
complaint it specifically says damadges -- as a
matter of fact, damages are in excess of $25,000.
It alleges that and of course it's -- by the way,
it's a verified.qamp}aint. |

And, it's paragraph npumber 21. There is no
proof otherwise, and the only law in this state --
let me have that -~ the only law in this state is
1391 decision which is Garner versus: Newsome

Chevrolet. And I thirnk I can point ydu out to

this area here, it's a feotnoteé that you may want

t6 note theré, which says that the szum claim by th

—~

plaintiff contrecls. It must appear to a legal

5

And she ~- gounsel is sitting there and I'm

R
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woerth $25; 000, so we're not aﬁSWéfing_anyiof youy
discovery or all -~ the other discovery. Theré's
one case in South Carolina and that's it. And i€’
on point. It's -- nothing's been done according t
the rules.

I'm sorry, Your Honor, 1 apologize .for

venting.

THE COURT: No, that's quite all right.

MR. PCTTS: It's not the emotiﬁn af the
case, It's the emotion of the -— of the fact that
we.woaldnft_be-hére»if'we'd simply followed the

rules.

Ags a matter of fact, you know, you notice the

judge said, Judge Keesley suggested to the parties
that they send things Dby certified mail. He said,
I'mn not ordering but I suggest you send things by
certified mail. I've nevér been dguite that

insulted in my life to have 'a judge suggest to me

that I need to gend thirgs by certified mail.

But we did it. We sent our materials by

certified mail. And that was an insult. I know he

didn*t mean it that way. T know the Judge but I

goﬁ it late. I wasn't served according to the

rules. She gets five extra days for mailing.

Those days expirvred. She was late.

a
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served 'on the day the summons and cemplaint was

THE COURT: Okay. Ms. Kern-Fuller, I'm goin
to allow you to respond but I must fake just a
two-minute break.

MS5. KERN-FULLER: That's fine.

MR. POTTS: May we ‘take a five- or lofmiﬁuie

break,; Judge?
THE COURT: _Ab$blutely,

MR, POTTS: Thanks, Judge.

{Break taken from 3:15 until 3:26 p.m., and

the hearing resumed:)

MR. POTTS: A couple of other matters.

Since. we're: dealing ~- 1 venture -- I got th

Caurt inte thé discovery as well so that's part of
motion too.

S¢ may I show the Court. Take a look at som
of'tﬁem( the -- just some of the answers that were
seyved? This is theé kind of thing -~ let me find
thém in Here. |

This is the way these waré seéerved. The

interrogatories and reguests for production were

served,
And now we're well over a year and this is
what we get. Obdection. Your case isn't worth

$25,000.

9
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are S;,i‘mp “iy noL présent. Hkay.

And we don't even get an answer. This is
when they've been -- the judge has ordered that
théy\be answered in good faith. And then wé don't

even get an answer from the corporation.

And now I'm told today that we're on the Juny

roster for October. And I haven't even started to
take the first deposition becausé I am not prepare
to do it. I prepare fdr my deépositions. I can't
even get what was served OVér a yeéar ago,

And; Your Honor, last but not least. T just
had & chance to re¢ad the memorandum. The second-
to-the~last-paragraph over the conclusioh says:
Defendant’'s couhsel has tepresented the Defendants
in their small business fol years. The
undersigned, being opposing counsel, has no
personal stake in this litigation and no familial
relationship to the parties. The undersigned
believes stfongly that the matter has become way
too personal and that it is clouding the judgmenz

of the advecate for Plaintiff, me, and causing

I"m embarfassed. 1 pradticed law by th

(7

rulés. And I'wve been insgulted. You can't sit

'

there and gay something like that if you've done

[N
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the tiniest bit of réesearch.

There’sﬂohly sne case to find. I mean,
this ~- to read the complaint,; you don't make a
motion to dismiss and then sit on the discovery an
don't even answér it until you'te-haalea»iﬁta

court.,

3

Your Honer, by the corporaticn not even —--
4nd then the responseé to thé motion to dismiss is,

's all the corporation. and they don't

well, it
even respond to discovery.
They need to be put in default. They've

ignored the Court's order. They haven't complied

with the rules of court.

And; I'm.pow going to be going around beggih

. /
or .an extension because I haven't even taken the

4

first depecsition and somebody's goiny to say to me

why 'not. Haven't you had plenty of time. And té

try and explain this --

fs

THE COURT: Well, I don't believe -- okay.
Go ahead, Ms. Kern-Fuller, briefly.

MS: KERN~FULLER: Your Honor, one of the
things that vwe discussed at the lasct hearing wa3 a

motion for a protective order.

And. if you look at. Judgs Keesley's order, on

e

of the things Judge Kéesley said, because we talked

[
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Ain Judge Keesley's order about -answering the

discovery was that I Rad the opportiufity to make

particularity in his fotién. What his motion to

producticn which were due on July 28th, together

about the ambunt in. controversy under Rule 33. He

‘doesn't say that I Yesponded partially on behalf of

about the amount in controversy, and one the thing

[

appropriate objections.
Now under Rule 7 it says that motions have to

be pled with particularity. He did not plead with

compel was, I was assuming, CTorrectly or
incorrectly, that it was about the amouhnt in
controversy .

But, I was playing the guessing game today
because what his motion says 1is that, in the event
the Court finds good cause to excuse; that he prayé
the Court require the Defendants to respond to the

Plaintiff’'s interrogatories and requests for

with fees and costs incurred by the PFlaintiffs as

Qi

result of the same.

Hé deesn’'t say all of them because I objected
Y )

the Defendants, Mr. and Mrs. MeCarty, and didn't
respond ©n behalf of the corporation,
So 1 was playing the guessing game. But

Judge Keesley specifically provided that 1 could
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prevents the Defendants from raising objections to

raise objections. BeCause one of the things that
Mr. Potts drgued at that motion was that 1 didn't
have the QggértUniéy to even obiject Lo the
discovery.

THE COURT: Directﬁme_to,that‘portion of the
order that talks about appropriate --

MS. KERN~FULLER: 1If's on page 4, Your
Honor.

It starts: The Defendants are ordered to
answer the outstanding discovéry within 30 days
from the date that this order is mailed.

¢

Now mind you, he hésn't told you that within

a week of when I mailed the moticn and the answer I

mailed those discovery requests.

THE COURT: They weren't malled at theé same
time?

Ms;fKERN»FULLER: No, Your Honor. I mailsd
them a week later.

And, while a good faith effort must be made
to respond to discovery, rnothing in this order
the discovery requests as permitted by the South
Carolina Rules of Civil Procedure and applicabie
law,

And part of that comes from the fadt that
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wé're Having this discussion because when we talke
about what theé underlying c¢laims were at the
hearing, you know, and no disrespect to the Potts,
Your Honor. This has become personal,
unfortunately.

But T know that this was their ddéyg that they

loveds I know that. And there's no disrespect ini

that. Judge Keesley was a little suspect about th
claim and he said, really, we're talking about
$25,000. Really.

THE COURT: Did he rule that the amount of

Ccontroversy is less than 25,000 or --

MS. KERN-FULLER: No, Your Honor.
THE COURT: -~ did you unilaterally make tha

decision?

Mg, KERN-FULLER: No, Your Henor. He didn't.

MR. POTTS: Your Honor -=

MS. KERN-FULLER: No, he didn't.

MR POTTS: - chgodid ndt o mentieon that at
alkl. And as a matrer of fact, 1f she®ll Say‘iﬁ oI
mo¥e time I1'll be happy to order a transcript

MS. KERN-FULLER: We'll order a transcript.
He was télking about the claim being about a dog.

THE COURT: Whether hé méntioned it or didn'

mention it, you agree that He didh't make any

o

5'_';’:

£
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detérmination or finding that the amount in
controversy was less than $25,000. 1t is

the complaint that it 1§ in fact in excess of

$25,000.

And I don't think it is the place of any

Defendant to,unilate:aliy decide that the

Plaintiffs are entitled to less. ' sure volr

clients think they're not entitled to a thing.

would say it's worth zero dollars and Feroc cents.
¥y

But that's

absent some Court ruling -- and L say that because

that makes the obijections not legitimate

objections. You can’'t decide on your own that

worth less than $25,000 and then refuse to answer
because you've made thHat decision.

MS. KERN-FULLER: We had a motion £6r a

protective order.

THE CQURT: Do you have a protective -- did

this Court or any Court --

MS. KERN-FULLER: No.

THE COQURT: ~- of competent jurisdiction

grant a protectivé order?

M3. KERN-FULLER: ©No, Your Honor.

THE .COURT: Filing a motion is simply a

request ..

You

not for the Defendant to determine. An

it's
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MS. KERN-FULLER: Yes, Your Honor.

THE COURT: And whether things aré emotional
or not =- I'm suré it i5 emotional on their part.
Their dog was killed.

MS. KERN-FULLER: Yes, Your Henor:.

THE COURT: But emotional or not, you still

have to follew the rules.

And T am concerned that, as I'Ve said before

that given the climate in this case, the tenor of

things Here and the language used by Judge Keeslsy

in his 6rder, that steps weren't taken fo ensure

that your responsive pleading was timely served.

I just ~- you've been let out of default onc
~=~ you, you, the Defendants, have been relieved

from ahy default once. And once that happens

you've got to be on your Ps and Qs and make sure.

. And the only evidence that I have before me is that

no responsive pleading was iime&y‘served;
MS. KERN-FULLER: And, Youry Honéik, T want to

addréss that because when Mr, Poti$d was arguing

about that, there was conflicting arguments being

made. And I want to make sure that I have that

information correct for the record.
Rule 6(A) <learly says: In computing any

time prescribed or allowed by these rules or by

(

36
e
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‘him becduse he did not receiveée it until Juhe the

21d .

order of the Court, which this was a time that was
prescribed by an order of the Court, oF by
applicable statute, the date of the act after which

the desighated pericd of time beégins to xrun is not

And the last date tO-b&.inéluﬁed uniess
Saturday o a Holiday is to.bé included. And in
this' Case the Monday was a holiday.

o one of the things that Mr. Potts said was
that he was correcting himself about which day it

was malled, and thern said that it wasn't served on

THE COERT: I'm not even going on what he
says. |

MS&. KERN-FULLER: 0Okay.

THE COURT: He's provided me a copy of the

letter with a postmark on it. And, in fact, I'm

not sure when you decidé

to geltérmineg £hat the

5 I need to

.

i
final d&y was, oW a Saturday. I gue
count the days myself but you just said, 10 minutes
ago, that'&hé;lést»ﬂay of that: period was a
Friday.

MS. KERN-FULLER: Tt is.

THE COURT: $o why are we talking about

0189



14
15
16
17
18

19

38

- Honor. T was reading the rule,

mere technicalities. I know that that is the law.

’that,'but when you simply don't follow ~;-hné
‘intent was made when Judge Keesley issued this
order talking about the.$uspicigus¢‘ﬁhe*ﬁheérj
number of claims that things have ~- things mailed
haveé never been de&ivefgduis susyiéious,'ét cetera

et cetera.

things be served by cértified mail. And- not only

Saturdays, Sundays or intervening holidays?

MS. KERN-FULLER: 1 was reading the rule, Your

‘THE COURT; -WQll;uﬁbaﬁgpprtipn'af-the'rUieviv

not: applicable to this case.
‘1‘ju$tv~—'I-don’t_have:~*vthe:oniymevi@enca
before me is that the responsive pleading was not
timely served.
And I get that the rilés, or that ‘Che Court

seeks to resclve cases on thelr merits and not on

And I think an attempt hHas beeh made to do

2
He suggests though He doesn't order that

was that not done, but it's an lLlth-hour attempt tg¢

xd

mail something that the ofly evidénce of it is that

it was mailed or the Jlst, not --
MS. KERN-FULLER: -“The postmark.

THE COURT: Sure, You don't dispute that's
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And Greenville is the regional mailing facility;

what the postmark says.

MS. KERN-~FULLER: I don't dispute it was
postmarked in Greéenville, Your Honor, but the —-
that's not theé only evidence. Because the evidenc
in the file is a sworn certificate of service thay
it was mailed in Easley, Seuth Carolind, on the
25th of May and postmarked.

And there I's @ stamp on the letter and then
there i5 -a pdstmark. Ard so there is a sworn
affidavit of service. ~There is & stamp and then

there is & postmark from Greenville on the 3ilst.

it would be like if I mailed it in Greenvill
and it was postmarked in Columbia days later, you
couldn't use that post@ark'becau&e it wasn't maile
in Columbia. Tt was mailed in Qaslegp

THE COURT: iﬂweu&d‘deem;fxumfthgc that it
was mailed in Columbia. And if yoéu wWant evidence
that: it was mailed ih-GreénVilié’mr'in Easley on
whap@ver;day; thers showld bé-a‘po&@mark to;ﬁhat
effect. |

Ox, it could have been mailed certified
return receipt requested as suggested by Judge
Keesley. 'You could haﬁe Fed-Ex'd it. You could

have gotten & receipt for it. You could have done
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-any number of things.

Keesley.

for default.

Defendant $hould reéceive notice of that hearing,

date and time, 0. that they have the opportunity t

But the only competent evidence I have befor
me is that it was in fact mailed on May 3lst which

is beyond the deadline prescribed by Judge
So I'm going to grant the Plaintiff's motion

And to -- [ guess I've already disposed of
becausgeé the Defendants are in fact in defaulilt whiel
then brings us té the discovery issue, the mobtion
to compel, which I can rule on.

I don't Know that it matters now because
they’'re in default

MR. POTTS: I don’t think it doés, Your
Honor,

THE COQURTH Right. So, there will then be a

damages hearing at some point in the future: The

show up and ¢hallenge the damages alleged.
But, but I just think the ball was dzappeﬁ 1]
this one for the sQaﬁnd_fime.
Motiqh for défaﬁitvis granted.

Is there anything else en this case?

o)
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MR. POTYTS: Apardon.me, Your Horor?

THE COURT: Anything else on this case?

MR. POTTS: N&, Your Hornor.

THE COURT: Okay. Thank you, guys.

MS. KERN-FULLER: Thank you, Your Honor.

MR, POTT5: Is there aﬁything*tha:court.wOulﬁ
like from either wne of us? I'm not suggesting.
I'm just asking, believe me.

THE COURT: If you would like a detailed
order, I don't know about the potential for appeal
or anything like that, but I'm happy to do a Form
Four granting the motion for default and denving
’yéur*moﬁiOh to dismiss. If vou would like,anythiﬁg
more detailed, you;ra'welgdmé'to send it ﬁ§3me.

And I'1l return to you all of these copies of
everything; |
END OF PROCEEDINGS: 4:01 P,M.
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hereby‘certify that'ﬁhé foregaing;pyoceadingsvwere
written stenagraphically-by'mg'ggigg.ggmputeriaidé

‘translation; further, that the foregoing is a true,

skill and ability, of all the procesdings had and.
evidence introduced in the hearing of the captivnei
case, relative to appeal, in the Court of Common

Pleas for Lexington County, or the 7th day of

November, .2016.

* Ak
CERTIFICATE: OF REPORTER
STATE OF SOUTH CAROLINA i
COUNTY OF AIKEN )
I, Cheri L. Young, Registered Professionsl
Reporter and Official Cqurz'Repoztef'for the: State

of South Carolina, Second Circuit-at Large; do

[

accurate and compléte record, to the best of my

September, 2016,
1 do further certify that I am neither of

kin, counsel; nor interest to any party hereto.

I have hereunder set my hand. this 17th day of

.Che:i L.'¥oung; RPR
Offiicial Court Reporter
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