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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON ) TENTH JUDICIAL CIRCUIT
)
HICKS UNLIMITED, INC., )
)
PLAINTIFF, )
) ORDER
-VS- ) CASE NUMBER: 2017-CP-04-01932
‘ )
UNIFIRST CORPORATION, )
A MASSACHUSETTS CORPORATION, )
)
DEFENDANT. )
)
DATE OF TRIAL.: ' November 27, 2017
TRIAL JUDGE: R. Scott Sprouse, Circuit Court Judge
: - For the Tenth Judicial Circuit
ATTORNEY FOR PLAINTIFF: James S. Eakes of the Law Firm of
- Allen and Eakes
ATTORNEY FOR DEFENDANT: Jude C. Cooper, and lan D. McVey
COURT REPORTER: Donna Brady A

This matter came to be heard befofe me on November 27, 2017, at 2:00 p.m. pursuant to
the Plaintiff's motion to stay arbitration and the Defendant's motion to compel arbitration. The
Plaintiff was present and represented by its attorney, James S. Eakes. The Defendant was
represented by its attorney Jude C, Cooper, a non-resident attorney, admitted pro hac vice, in
association with local counsel, Ian D. McVey.

A copy of the contract, which is the subject of this litigation, dated September 21, 2006,
is attached to the Plaintiff's complaint and also to the Defendant's motion to compel arbitration.
The Plaintiff alleges in its complaint that the contract had been terminated and that "... the terms
of the contract are illegal, unconscionable, and unenforceable.” The Plaintiff further maintains

that the contract was never subject to mandatory arbitration because it did not comply with the

mandatory notice provision contained in S.C. Code Ann. § 15-48-10(a) (2005).
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The primary thrust of the Defendant's motion to compel arbitration and its answer is that
the contract involved interstate commerce and is, therefore, subject to the Federal Arbitration Act
‘("FAA" or "Federal Act"), 94. U.S.C. §1 through §16, and not the South Carolina arbitration
statute. The Defendant maintains that federal law prempts state law regarding the subject
contract and its arbitration provision,

After carefully ‘considering the arguments of the parties' respective attorneys, the
memorandums of law, the legal authority sﬁbmitted by the respective parties' attorneys, and
based upon the pleadings and subject contract, the Court finds as follows:

The contract was entered into in Anderson County, South Carolina, on September 21,
2006, and is titled "Flame Resistant Garment Agreement”. By the rental agreement, the
Defendant was to provide the Plaintiff with fire retardant overalls f-or its employees at the
Michelin Plant in Sandy Springs, South Carolina, in Anderson County. The Plai.ntiffis a
corporation organized and existing pursuant to the laws of the State of South Carolina, having a
place of busi‘ncss, and doing business in Anderson, South Carolina. The Defendant is a
Massachusetts corporation authorized to do business and doing business in, South Carolina since
1984. 1t has a place of business in Greenville County, South Carolina. The Plaintiff always dealt
with the Defendant's Greenville business location, and the fire retardant garments were always
delivered from Greenville .to the Plaintiff in Anderson County.

Based upon the pleadings, the contract, and the surrounding facts, the contract does not
involve, nor does it implicate, interstate commerce. The contract was entered into in Anderson
County, South Carolina, and the delivery of the flame resistant rental garments was in Anderson
County from Defendant's business location in Greenville County. The contract is devoid of any
basis for holding that the transaction between the parties iﬁvolved or implicated interstate
commerce. Interstate commerce is a necessary basis for application of the Federal Act (FAA)
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and, therefore, the Federal Act does not supersede the State Act contained in S.C. Code Ann

.$15-48-10 ¢l seq. (2005). See Timms v. Mary Greene, National Health Corp.. L.P.. Greenwood

Nursing Homes. Inc.. d/b/a Greenwood Health Care Center, 408 S.C. 371,427 S.E.2d 642

(1993). The contract clearly does not comply with the notice provisions of §.C. Code Ann, §15-

48-10 (a) (2005), the State Act.
Furthermore, The Plaintiff has alleged in its complaint that the contract is unconscionable

and unenforceable and that the arbitration provision is, therefore, unconscionable and

unenforceable. The Plaintiff should be able to raise whether or not it lacked a meaningful choice

to arbitrate and that the arbitration provision was unconscionable and unenforceable on its face at

a merits hearing, See Smith v. D.R, Horton, Inc., etal., 417 S.C. 42,790 S.E.2d 1 (2016).
IT IS, THEREFORE, HEREBY, ORDERED, ADJUDGED, AND DECREED:
1.) That the Defendant's motion to compel arbitration is hereby denied; and
2) That arbitration shall be stayed pending a merits hearing.

IT IS SO ORDERED.

Walhalla, South Carolina R. Scott Sprouse,
January , 2018 _ Circuit Court Judge for the
Tenth Judicial Circuit
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Anderson Common Pleas

Case Caption: Hicks Unlimited, Inc VS Unifirst Corporation, A Massachusetts

Corporation
Case Number: 2017CP0401932

Type: Order/Other

s/R. Scott Sprouse, Judge #2752

Tenth Judicial Circuit

Electronically signed on 2018-01-09 12:08:40 page 4 of 4
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON ) TENTH JUDICIAL CIRCUIT
) , .
Hicks Unlimited, Inc., ) Case No.: 2017-CP-04-1932
)
Plaintiff, ) '
) ORDER DENYING DEFENDANT’S MOTION
V. ) FOR RECONSIDERATION
)
Unifirst Corporation, )
A Massachusetts Corporation, )
)
Defendant. )
)
DATE OF HEARING: November 27, 2017
PRESIDING JUDGE: - The Hon. R. Scott Sprouse
ATTORNEY FOR PLAINTIFF: James S. Eakes
ATTORNEYS FOR DEFENDANT: Jude C. Cooper and Ian D. McVey
COURT REPORTER: Donna Brady

THIS MATTER came before the Court pursuant to Plaintiff’s Motion to Stay Arbitration
and Defendant’s Motion to Compel Arbitration. A heared was convened on November 27, 2017,
at the Anderson County Courthouse. The Plaintiff was present and represented by J ames S. Eakes,
Esquire. The Defendant was represented by Jude C. 'Cooper, Esquire, of Florida appearing pro hac
vice in association with local ;:ounsel, Ian D. McVey, Esquire. The Plaintiff’s Motion to Stay was
granted and the Defendant’s Motion to Compel was denied. The Defendant timely filed a Motion
to Alter or Amend pursuant to Rule 59(e), SCRCP and provided notice to the Court pursuant to
Rule 59(g), SCRCP. |

In its motion, the Defendant asserts that this Court’s Order relied upon an incormrect
definition of interstate commerce. “To ascertain whether an arbitration agreement implicates
interstate commerce and the FAA, the court must examine the agreement, the complaint, and the
surrounding facts, focusing primarily on what the terms of the contract specifically require for

perfmance.” Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 380, 759 S.E.2d 727,
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732 (2014) (citations omitted) (internal quotation marks omitted). This is generally a very fact-
specific inquiry. /d. The definition of what constitutes interstate commerce has been expanded to
the outer;limits of the commerce clause. See id, at 379, 759 S.E.2d at 731 (citing Allied-Bruce
Terminix Cos. v. Dobson, 513 U.S. 265, 270 (1995)). |

After careful consideration of the able argument and filings of Counsel and review of the
record, the Court is unable to discover any material fact or principle of law that either has been

- overlooked or disregarded and further finds no error of law or fact not appropriately considered.

Even when considering the facts of this case under the broadest definition of interstate commerce,
the contract at issue does not involve, nor does it implicate, interstate commerce.

Accordingly, the Defendants’s Motior;, pursuant to Rule 59, SCRCP, ! is DENIED.

AND, IT IS SO ORDERED.

R. ScoTT SPROUSE
Judge, Tenth Judicial Circuit

" Walhalla, South Carolina
February , 2018

! The Court, in its discretion, has determined this Motion on the filings, without oral argument, pursuant to Rule 59(f),
SCRCP.
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Anderson Common Pleas

Case Caption: Hicks Unlimited, Inc VS Unifirst Corporation, A Massachusetts
Corporation
Case Number: 2017CP0401932

Type: Order/Other

s/R. Scott Sprouse, Judge #2752

Tenth Judicial Circuit

Electronically signed on 2018-02-14 10:29:52 page 3 pf 3
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A MASSACHUSETTS CORPORATION,
DEFENDANT

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON ) TENTH JUDICIAL CIRCUIT
g .
HICKS UNLIMITED, INC, )
) COMPLAINT
PLAINTIFF, ) Case Number: 2017-CP-04-
). ’ _
-VS- )
)
UNIFIRST CORPORATION, )
)
)
)
)

The Plaintiff in the above-captioned action, complaining of .the Defendant herein, would
respectfully allege and show unto th;: Court as follows:

1. The Plaintiff (hereinafter "Hicks") is a corporation organized and existing pursuant to
the laws of the State of South Carolina with a place of business in Anderson County, South
Carolina, and doing business in said ‘county.

2. The Defendant (hereinafter "UniFirst"), based upon information and belief, is a
corporation organized and existing pursﬁant to the laws of the State of Massachusetts and doing
business in Anderson County, South Carolina.

3. This action for declaratory judgement is brought pursuant to S.C. Code Ann §15-53-
10, et seq. (2005) to determine the rights of the parties under a contract dated Septembér 21,
2006, which is attached hereto as Exhibit "A" and incorporated herein by reference thereto.

4. Pursuant to 8.C. Code Ann §15-53-30 (2005), Hicks seeks a declaration as to whether
or not the contract is subject to mandatory arbitration and whether or not UniFirst claim is

subject to arbitration.
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5. The original term of the contract was for sixty (66) months. At the conclusion of the
initial term, Hicks attempted to terminate it due to poor service and over billing by UniFirst.
However, written notice was not given to UniFirst as provided by the contract since Hicks was
unaware of the renewal provision. Hicks reluctantly honored the contract for an additional sixty
(60) months. UniFirst clearly understood that the contract would not be renewed after this second
term.

6. Hicks terminated the contract prior to the conclusion of the secpnd term which ended .
on or about September 21, 2016,

7. Hicks is further informed and believes that the terms of the c;)ntract are illegal,
unconécionable, and unenforceable.

8. Hicks received a notice on or about June 1, 2017, that UniFirst had initiate arbitration
proceedings through ADR Services. By letter dated June 8, 2017, From its attorney, Hicks
notified ADR Services and UniFirst that Hicks did not agree to arbitration on any of the iésues
under the terminated contract or for the plaim asserted by the Defendant,

9. Since that time Unifirst has persisted in trying to force arbitration on Hicks without its
consent or agreement. |

10. Pursuant to the provisions of S.C. Code Ann §15-48-10 (a) (2005), the terminated
contract clearly is-not, and never was, subject to mandatory arbitration since it did not contain the
required notice provision.

11. The Defendant and all concerned parties were notified on August 30, 2017, and again
on September 5, 2017, that the Plaintiff did not agree to arbitration and that the contract did not
legally require mandatory arbitration. UniFirst was advised to éease and desist and stop the

illegal arbitration process.
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12, The Plaintiff ("Hicks") has never agreed to arbitration and has never signed an
agreement to arbitrate.

13. Despite Hicks' notifications to stop the arbitration process, UniFirst has.persisted and
is now attempti'ng to expedite the arbitration process in an attempt to gain a default judgement
against Hicks without even an evidentiary heariné

14, ’i‘he question of the arbitrabilify of a claim is an issue for judicial determination. The
Defendant has failed and refused to file an acfion in Circuit Court. After Plaintiff's clear and
unequivocable refusal to arbitrate, ii was incumbent upon the Defendant to follow the procedure
set forth in S.C, Code Ann, §15-48-20 (2005) to obtain a judicial determination as to whether or
not its claim was subject to mandatory arbitration.

15. By continuing to attempt to proceed with the arbitration process, the Defendant is
attempting to deprive the Plaintiff of due process and to deprive the Plaintiff of important
substantive, procedural, and constitutional rights.

16. Hicks is informed and believes that the claim and underlying contract are not subject
to arbitration.

17. Hicks seeks determination and declaration that the clairh of UniFirst is not subject to
arbitration, and that the underlying contract does not allow mandatory arbitration.

18. Hicks is further informed and belicves thgt the arbitratioln process started and
cdntinued unilaterally by UniFirst should be stayed before Hicks suffers extreme prejudice,

19. The Defendant has persisted in the arbitration process when it IcnoWs that the claimis
not subject to mandatory arbitration and that the Plaintiff has never agreed tovarbitration or

signed an arbitration agreement. The Defendant has NO contractual right to compel arbitration.
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20. The Plaintiff has been required to incur unnecéssary attorney's fees and costs due to
the actions of the Defendant and requests that it be gfant‘ed Jjudgement against the Defendant for
al] of its attorney's fees and costs.

21. This case does not-involve in'terst‘ate commerce, and the Federal Arbitration Act does
not apply.

WHEREFORE, the Plaintiff prays that the Court grant judgement in its favor against the
Defendant as follows:’

1) That the arbitration process be stayed immediately,

2.) . That the Court enter a declaration and judgement thét the claim of the Defendant
is not subject to arbitration. ‘

3) That the Court enter a declaration and Jjudgement that the claim and the
underlying contract are not subject to mandatory arbitration.
| 4) That the Court award the Plaintiff judgement against the Defendant for its
attorney's fees, costs, and litigation expenses.

5. That the Plaiﬁtiff reserves the right to ﬁl;: a separate legal actioﬁ for any damages
it might sustained to Defendant's conduct.

6.) For such other and furt.h_er relief as to the Court seems just and proper.

ALLEN AND EAKES ‘

BY: &/ Toumes S. Eakes
James S. Eakes S.C. Bar #1 820
Attorneys for Plaintiff
114 West Orr Street
(Post Office Box 1405)

Anderson, S.C. 29625 (29622)
(864) 224-1681

Anderson, South Carolina
September 14, 2017
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LEA™ UNiFIrSt rame ReSISTANT GARMENT AGREEMENT O bt
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- ":Yl' r:\
The undersigned (the "CUSTOMER") orders from UniFirst Corporatlon and/or UnIFIrst Holdlngs P, d.b.a. UniFirst and/for j;:{—
UniFirst Canada LTD. ({the "COMPANY™) the rental servics at the prices and upon the condmon outhned o
MERCHANDISE SERVICED 3
NO. OF GEASQNSD- TOTAL NO. OF PRICE PER STANDARD/ TOTAL TOTAL &
ITEM DESCRIPTION ISSUE PER PERSON | GHANGES/PIECES | CHANGE/PIECE | NON-STANDARD" | FULL SERVICE | vaLhULEASES
’ 3 7 g4 4 . ' -~
ey - /& 17 |5 273

* Ou!-suzes of otherwise standard Msrchandlse Is dasmed o be non-standard Merchandise, -

VO ~ISVIId NOIWADD - NOSHIANY - udd 9g:

K "
**  Merchandise whuch Is Val-U-Leased is no! cleaned by UniFist. .’Q 7- )<p
CHARGE AMOUNT CHARGE AMOUNT %
Garment preparation per piece /2 <"' Non-stock sizes per plsce P05 'S
_ _’c‘:lama emblerglper P'BCGI — (Z ; 5;_ Speclal Culs per plece L2 5% I
O:pa"y Smulem per ple Auto. Wiper Replacement ‘v a4 31
Embroidery: | Auto, Linen Replacement o GRR
Wearer name per plece , 47 . S
Company namse per ploce A DEFE 150 8
" * The DEFE charge represents partial’ recovery of UniFirst's costs incurred in providing delivery of products and services, logelhe}w“l,h its ow
envlronmental expenses and fusl and enargy charges. i . g
COMMENTS ;
._.jl:
a
New Account lﬁ/ Installation Date: L K J
Existing Account  [] ] TV -
Minlmum weekly service charge ~$ Z '?; St —--r‘f- Payment Term§// C. 0 D. N Approved, Charge‘i ~ ,,/,_

C ety e

Approved chatgo CUSTOMER [}

A late charge of 1%% pnr

SALES REP:

to make aymanls v/lihin 30 days ol nnvolco rocelpt,

onlh (1ﬂiy amounl In arrears mey be applled,
/,&1

BY: £ /"C\/' (e

The undersignad elfasts lo hava the:
approve use of f any personallzullon

uulhomy 10 execuls for the nemed CUSTOMEH ~and lo
ng ingos or brund Idnnhlles that hes' ﬁron tequesied.

ACCEPTED":

& .\I','

Locatlon Manager

Data

oL Name and Tilie

'cha:ga status cantingent upon continuing worthinass and may be revoked at COMPANYs discrotion,
! This Agreement Is effectivé only upon accoplance by UniFirat Logatlon Managar . -

WHITE COPY - CORPORATE OFFICE COPY

R-012

YELLOW COPY DIVISION COPY
EXHIBTT A

"PINK COPY - CUSTOMER COPY
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REQUIREMENT§ SUPPLIED. The- Customet orders from UniFist Corm, (together with Its subsidiarles, *UniFirst') rental and related services for gl of
Customer's requirements for garments and olher ftems (*Marchandise*) of the lype listed on the feveise, al the prices and upon the terms and
condllions outllned. Addltional Merchandise requested by Gustomer, verbally br ty striling, whl also be covered by thls Agreement, Al renta!
Merchandise supplied o Customer remains the property of UniFirsl, Customar warrants that it Is not subject to, and thal this Agrasément doss not
interfere or conflict with, any existing agreement for the supply of the Merchandise or services covered, :

PERFORMANCE GUARANTEE. UNIFIRST GUARANTEES TO DELIVER HIGH QUALITY SERVICE AT ALL TIMES, All flems of Me chandise
cleaned, finlshsd, Inspecled, repaired and delivered by UniFirst will mest or exceed its qualily standards, or non-conforming iteams winrbs replaced by

the next scheduled dslivery day lo Customer. jtems of rental Merchandlse requiting replacement due 10 nomal wear and lear will be replaced al no
cost to Customer, save for any applicable personalization and sel-up charges.

It Cuslomer believes UniFirst has consislently falled, to a material degree, 1o sallsly Ihis guarantee, Cuslomer may terminate this Agresment wilhoul
penally, provided wrilten notice spacilying deficlencles Is given to UnlFirst and Unifirst falls to resolye such delficiencles within 60 days ater racelpl
ol nofice. Deficiencles will be presumed resolved unless Customer gives UniFirst a second wrilten notice, dalalling continuing deficlencles, within ten
days alter the expiratlon of the sixly-day resolulion perlod. Customer may thereafler terminate this Agresment by giving wrliten notice, providing that
all balances due UniFirst have besn pald in full and other conditions to terminate have been satlsfled, Any delay or interruption of the servica
provided for in this Agrasment, by reason of ects of God, fires, sxplosions, strikes or other industrial disturbances, or anyother cauas not within the
controt of UniFirst, shall not be desmed a viglation of the guaraniee set lorth above.

TERM AND RENEWAL. This agraement [a effaclive when signed by both tho Customer and UniFfirst Location Manager and continues In eflect for 60
months (260 revenue weeks) after Installation of Merchandise {for new customers) or of any renewsl date, This Agreement will be renewad
automallically and conlinucusly for mulliple successive 60 month perlods unless Customer or UnlEirst glves written nofice of non-renewat to the ofher
at least 80 days prior lo the next explrallon dale.

PRICES AND PAYMENTS, All charges are based upon the total Merchandise covered by this Agreemenl and may change as the amount of such
Merchandise Is Increased or decreasad, Gustomar agrees to pay the additional service-related chargss listed on the front of this Agreement. Charges
relating lo an individual leaving the Cuslomer's employ can be teminated by giving nolice to UnIFirst and by reluming or paying ot any Merchandise
issued to that individual. Reduction from the program of any wearers oullitted In non-standard gamenis will require purchase by cusiomer of the
applicable clothing llems. Any Merchandise payments requlred, pursuant to this Agreement, will bé at UniFirst's list raplacement prca(s) then in
elfect.

- 0373 ATIVIINOYLOTZ

Upon each annlversary date of this Agreement, the prices then In effect will be increased by the greater of the annual percent Increase In the
Consumer Frice Index (CPI-U) or by 5%, Addllional price increases and other charges may be imposed by separata wrilten nafice or by nolation on
Cuslomer's invoice. Customer may, however, decline such additional increases or charges by nolifylng UniFirst In writing within ten days alter racelpt
of such nofice or notation, .

Prices are based on lifty-two waeks of service per year. Cuslomer egrees lo pay afl charges on recelp! of jnvolce or, if a pre-approved charge
customer, per standard terms. A late charge ot 1 1/2 % per month (18 % per year) will bs added o all amounls not pald within thity days of Involce,
It Customer falls 1o make limely payment, UniFirst may at any time and In its sole discrefion, terminate this Agreement by giving written notice to
Customer, whether or not UniFirst has previously striclly enforced Customet's obligation to make tmely payments. Cuslomer agress to pay, and will
pay. all applicable sales, use, personat properly and other taxes and assessments arlsing out of this Agreement, Customer agrees (o a mhimum
weekly ssrvice charge as indicaled. -

MERCHANDISE, The flame resistant ("FR") garmenls provided under thls Agresment are intended to prevant the ignition and burning of fabrls away
from the polint of high haat Impingement and 1o be self-exlinguishing upon removal of the Ignition source. Flame resistant garmenls will not provide
significant protaction from bums in the immadiate area of high heal contacl, due to thermal transfer through the fabric and/or destruction of the fabric
in the area of such exposure, These flame resistanl garments are deslgned for coniinuous wear as a secondary leval of protection, Primary
protectlon is slill required for work activilles whare direct or significant axposure 10 heat or opsn flams Is Iikely {o occur, Customer acknowledges that
Unifirst makes no representation, wananty or covenant regarding ths flame resistanl characlerdstios of garmenils or thelr fitness or sultabllity for
Customers intendad use. Accordingly, UniFirst assumes no labllity for any injury, parsonal or olherwise, assoclated with any use of FA garments,
and Cuslomer indemnilles and holds UniFirst harmless from and agains! all llablliies and clalms relating in any way to actual or alleged failure of any
FR gamments lo be llame resistant. .

UnlFirst advises against 1he use of idenlilying cresis, patches, or emblems on FR garments, if Customer Inslsls upon such use, UnliFirst advises thal
only special FR emblems be amployed. Cuslomer agrees 1o nollfy alf employees who will be wearlng the FR garments that they are designed for the
prevenlion of clothing ignition during shont-lerm flame 8xposure only and are not dasignad for long-temn llama or heat exposure, and that no
representation Is made as to the garmenls abillly to protact users from Injury or death, Customer agress o indemnily and hold harmless UniFirst and
its employess and agents from and ageinsl all claims, injuries or. demages'lo any person or property resulling from Customers or Customer's
amployee's use of the Merchandise, Including without fimitation all claims, injuries or damages arlsing from any glleged defects of the Merchandise,
Cusnloiner agrees not o conlaminate any Merchandise wilh osbestos, heavy metals, bloodborne pathogens, solvents, Inks or hazardous or loxio
subslances ("Contaminants®). Cuslomer agrees lo pay UniFirst for gt Merchandise that is lost, slofen, Gamaged or nbussd beyond repalr,

As a condilion o the lermination of this Agreement, for whatever reason, Customer will (1) return to UniFlst all standard Merchandise In good and
usable condition or pay for same at the replacemant charges then In effect, ant/or (2) purchase alf non-standard Merchandise efther In issue or In
inventory. Nonstandard Merchandise (s any ltem which Is not customarlly Inventoried by UniFirst {or any reason (Including style, color, size or brand)
or eny item which has been permanently personalized,

OBLIGATIONS AND REMEDIES, Hf Customer breaches or lerminates this Agresmant before the explration date for any reason (other than for
UniFirst's fallure under the performance guarantee described above), Customer will pay UniFlsst, as liquidated damages and not as & penally (the
partles acknowledging thal actual damages would be difficult-to calculate with reasonable certainly) an amount equal to 50 percent of lhe average
waekly amounts lnvoiced in the preceding 26 waeks, mulliplled by the number of weeks remaining [n the current term. These damagaes will be In
addllion 1o 8li other obligations or amounts owed by Customer to UniFirs, including the retum of Merchandise or the paymen! of replacement
charges.

All disputes.of whatever kind between the Customer and UniFirst based upon past, present or fulure acts, whether known or unknown, and atlsing
out of or relating lo the negollation, formaltion or pedomance of this Agreement shall bs resolved exclusively by final and binding arbltration, The
arbilration shall be conducted In the capital clty of the slate where the Customer has lis principal glace of buslness (or soms other. location muluglly

itration Rules of the Amarican Asbilration
Assaciation and shall be governed by the Faderal Arbitration Acl. The Cuslomer acknowladgas that, with respact to all such disputes, Il has
voluntarily and knowlingly waived any right It may have lo a Jury trial or {o pariiclpate in a class action as a feprasentative of any other parsons or
class of persons or as a member of any class of persons, or to consolidale I8 claims wilh those of any other persons or class of persons. This
paragraph shall be govaernad by New York law (exclusive of cholce of law),

CE6L0Y0dOLLOZHISYD - SYT1d NOWWOD - NOSHIANY - Wd 95:¢ pL dog 1102

this Agreement. Customer may not assign this Agresment withoul the prior wiltien consant of UniFirst, Customer agrees thal in the event ! sglls or

appolnted arbilrator to be unenforceabls, the balance will remaln In_aﬂscl. All writlen notices provided 1o UniFirst must be sent by ceriilled mail to the
altention of the Location Manager. In Texas and certain other localions, UniFist's business Is conducted by, and the term "UniFirst” es used hereln,
means UniFirst Holdings, LP dba UniFirst. :
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A MASSACHUSETTS CORPORATION,

DEFENDANT

STATE OF SOUTH CAROLINA )
. ) IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON ) TENTH JUDICIAL CIRCUIT
)
HICKS UNLIMITED, INC, )
) NOTICE OF MOTION
) - AND MOTION
PLAINTIFF, ) Case Number: 2017-CP-04-
-VS8-~ g
)
UNIFIRST CORPORATION, - )
)
)
)
)

TO: UNIFIRST CORPORATION, DEFENDANT, AND IT"S ATTORNEY, JUDE C.
COOPER, ESQUIRE; ADR SERVICES AND ITS REPRESENTATIVE, BARABARA C.

COOK; AND THOMAS WILLIAM MCGEE, I1I, ESQUIRE:

YOU WILL PLEASE TAKE NOTICE that the Plaintiff will move before the presiding
Circuit Court Judge for the Anderson County Court of Common Pleas on the tenth (1 0") day
afetr service hereof, or at such other time and date convenient to the Court and Counsel, in‘the
Anderson County Court of Common Pleas located in the Anders_on County Courthouse, 100
South Main Street, Anderson, South Carolina, for an order staying the threatened arbitration
proceeding in the case of UniFirﬁt Corporation Location #296 —vs- Hicks Unlimited, Inc.,
d/b/a Hicks Mechanical Servicés (Case Number: 01-17-0002-8792).

SC Code Ann §15-48-20 (b) (2005) allows the Court "...on application to stay an

arbitaration proceeding commenced or threatened on a showing that there is no agreement to
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arbitrate”. The Plaintiff will suffer extreme prejudice if the stay is not ordered and will be
deprived of important constitutioﬁal, due process, substantive, and procedural rights.
The motion will be based upon the Plaintiff's complaint for a declaratory judgement and

applicable statutory and case law.

ALLEN AND EAKES

By: s/ James S. Eakes
James S. Eakes, Attorney for
Plaintiff
114 West Orr Street
(P. O. Box 1405)
Anderson, SC 29621 (29622)
(864) 224-1681

Anderson, South Carolina
September 14, 2017
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IN THE COURT OF COMMON PLEAS
THE TENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

COUNTY OF ANDERSON
C/A No: 2017-CP-04-01932
Hicks Unlimited, Inc.

Plaintiff,
v.

UniFirst Corporation, a Massachusetts
Corporation,

)
)
)
)
)
)
)
)
) ANSWER
)
)
)
)
)
Defendant. )
)
)

NOW COMES Defendant UniFirst Corporation, by and through undersigned counsel,
who hereby submits its Answer and Affirmative Defenses to the Complaint, filed by the PlaintifT,
Hicks Unlimited, Inc., and states as follows:

FOR A FIRST DEFENSE

1. As an initial matter, UniFirst Corporation (“UniFirst”) answers this Complaint
without waiving any of its rights to participate in the arbitration proceeding currently pending
before the American Arbitration Association (“AAA”), Case No. 01-17-0002-8792. Answering
this Complaint is not intended to constitute, and does not constitute, record activity which may
waive any rights UniFirst ‘may have to compel arbitration as the parties agreed by contract to do;
all such rights are expressly reserved. |

2. Each and every allegation contained in the Plaintiff’s Complaint not hereinafter
admitted, qualified or otherwise explained is denied and strict proof thereof demanded.

3. UniFirst admits the allegations of paragraph 1.

TPGL 8109695v1

CEBLOY0dILLOTHISYO - SYITd NOWWOD ~ NOSHIANY - Wd $0:Z Z1 190 £L10Z - G314 ATIVIINOYLOI 1T



4. In response to the allegations of paragraph 2, UniFirst admits it is a. Massachusetts
corporation doing business in Anderson County, South Carolina.

S. In response to the allegations of paragraph 3, UniFirst admits only this purports to
be an action for declaratory judgment brought by the Plaintiff, but denies both that the statute
cited in this paragraph is applicable to this action, or that the Plaintiff is entitled to the relief
demanded in this paragraph and in this Complaint.

6. In response to the allegations of paragraph 4, UniFirst admits drily this purports to
be an action for declaratory judgment brought by the Plaintiff, But denies both that the statute
cited in this paragraph is applicable to this action, or that the _Plai}ltiff is entitled to the relief
demanded in this paragraph and in this Complaint.

7. In response to the allegations of baragraph 5, UniFirst admits the original term of
'the contract was for sixty (60) months. UniFirst further admits the parties agreed to the renewal
of the contract for an additional sixty (60) month period. UniFirst also admits the contract at
issue contains a notice provision regarding renewal of the contract term. UniFirst denies the
‘remaining allegations of paragraph 5.

8. UniFirst denies the allegations of paragraphs 6 .and 7 and demands strict proof
thereof. |

9. In .response to the allegations of paragraph 8, UniFirst admits it has initiated
arbitration proceedings against the Plaintiff, as provided in the Customer Service Agreement the
parties signed. UniFirst also admfts vit notified the Plaintiff of the pendency of the arbitration.
UniFirst also admits the Plaintiff, through ifs counsel, sent a letter to th‘e AAA on or about June
9, 2017 regarding the pending arbitration. As for the remaining allegations, UniFirst admits only

the June 9, 2017 letter sent by the Plaintiff speaks for itself.

TPGL 8109695v1
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10.  In response to the allegations of paragraph 9, UniFirst admits only it has pursued
arbitration in this matter, in accordance with the terms of the Customer Service Agreement thé
parties éigned. UniFirst denies the remaining allegations of paragraph 9.

11. UniFirst denies the applicability of the statute cited in this paragraph to the
dispute alleged in this forum. UniFirst also denies the factual al]egations.stated in paragraph 10.

12. In response to the allegations of paragraph 11, UniFirst admits only it received
copies of letters the Plaintiff sent to the AAA, the contents of which spe_:ak for themselves.
UniFirst denies the remaining allegations of paragraph 11.

13. UniFirst denies the allegations of paragraphs 12 and 13.

14. In response to the allegations of paragraph 14, UniFirst admits. it has not
previously filed an action in this Court to compel arbitration. UniFirst denies the remaining
allegations of paragraph 14.

15. UniFirst denies the allegations of paragraphs 15 and 16.

16.  In response to the allegations of paragraph 17, UniFirst admits the Plaintiff
appears to be seeking the relief stated in this paragraph, but denies the Plaintiff is entitled to the
relief requested. Any remaining allegations are denied.

17. UniFirst denies the allegations of paragraphs 18 and 19.

18. UniFirst is without knowledge of the allegations of paragraph 20, and therefore
denies same.

19. UniFirst denies the allegations of paragraph 21.

20. UniFirst denies the Plaintiff is entitled to the relief requested in the Complaint,

TPGL 8109695v1
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. FOR A SECOND DEFENSE

21. . The Customer Service Agreement, as drafted, and as performed, constituted
interstate commerce. As such, the provisions of the Federal Arbitration Act apply to this matter.

FOR A THIRD DEFENSE,

22. The Customer Service Agreement, as drafted, and as performed, constituted a

business-to-business, arm’s length transaction.

FOR A FOURTH DEFENSE

23.  Based on facts alleged in the Complaint, the Plaintiff, at all times relevant to this
action, knew the terms of the Customer Service Agreement, and/or was charged with knowledge
of the Customer Service Agreement, and is therefore estopped from disclaiming its terms,
including but not limited to the agreement to arbitrate all disputes before the American

Arbitration Association.

FOR A FIFTH DEFENSE

24, At the time of contract, the Plaintiff occupied equal, or substantially equal,
bargaining position with UniFirst. It had the choice of several merchandise rental providers in
the area, and, in fact, when it terminated UniFirst’s services, it chose one‘of those other providers
to engage. The terms of the service were n‘egotiatedA between the parties, and were not presented
by UniFirst on a “take it or leave it” basis.

FOR A SIXTH DEFENSE

25, The Plaintiff accepted services under the Customer Service Agreement and paid
for same for approximately ten (10) years, and received notice each week from UniFirst that the

service being provided to the Plaintiff was being done pursuant to a written contract between the

TPGL 8109695v1
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R-020

parties. The Plaintiff is hereby estopped from claiming, or has waived the right to claim, the

. contract did not represent a meeting of the minds.

FOR A SEVENTH DEFENSE

26. The dispute between the parties arises out of the formation, terms, and
performance of the Customer Service Agreement. The parties agreed to submit all such disputes
to the American Arbitration Association. To that end, the Plaintiff actively participated in the
arbitration process. The Plaintiff is therefore estopped from bringing this action, and/or has
waived the right to file suit in this forum. The Court should compel arbitration ofthbis dispute.

FOR AN EIGHTH DEFENSE

27. The Plaintiff’s attack on the Customer Service Agreement is on the contract as a
whole, and not directed at the arbitration agreement. There is no allegation the arbitration
agreement was procured by fraud. There is no allegation the signor to the contract lacked the
authority to bind the company. As a matter of law, the dispute as framed by the Complaint is a
dispute that must be decided by an arbitrator, not a court. Therefore, the Court should compel
arbitration of this dispute.

FOR A NINTH DEFENSE

28.  The Customer Service Agreement as drafted, and as accepted by the Plair;tiff for
ten (10) years, contains a written agreement to arbitrate. The dispute as framed by the Complaint
falls within the scope of the arbitration clause. UniFirst has not waived the right to arbitrate.
Therefore, the Court should compel arbitration of this dispute.

WHEREFORE, the defendant, UniFirst Corporation, demands judgment in its favor and
against the Plaintiff, Hicks Unlimited, Inc., and that it be awarded the costs of suit herein,

attorney fees pursuant to the terms of the Customer Service Agreement between the parties, and

TPGL 8109695v1
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such other and further relief as this Court deems proper including without limitation compelling
arbitration in this matter.
TURNER PADGET GRAHAM & LANEY, P.A.

s/lan D. McVey

lan D. McVey, SC Bar No. 71196
PO Box 1473

Columbia, South Carolina 29202
Tel. (803)227-4267

Fax (803)400-1564

Email imcvey@turnerpadeet.com

Attorneys for Defendant UniFirst Corporation
October 12,2017
Columbia, South Carolina
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STATE OF SOUTH CAROCLINA IN THE COURT OF COMMON PLEAS
THE TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON
. C/A No: 2017-CP-04-01932
Hicks Unlimited, Inc.
Plaintiff,
V.

UniFirst Corporation, a Massachusetts
Corporation,

)
)
)
)
)
)
g
) CERTIFICATE OF SERVICE
) .
)
)
)
)
Defendant. )
)
)

The i.mdersigned hereby certifies that she served copies of the foregoing Answer in the
aBove-captioned matter to all counsel on record by placing a copy in the United States Mail, with
due and proper postage affixed thereto as address below:

James S. Eakes, Esquire
Allen and Eakes
P.O. Box 1405

Anderson, South Carolina 29622
Attorney for Plaintiff

&”@aﬂaﬂw

Cindy A. Gatlin, Legal Assistant to lan McVey

October 12,2017
Columbia, South Carolina

TPGL B8110543v1
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
: THE TENTH JUDICIAL CIRCUIT

COUNTY OF ANDERSON
C/A No: 2017-CP-04-01932

Hicks Unlimited, Inc.
Plaintiff,

V.

UniFirst Corporation, a Massachusetts
Corporation,

)
)
)
)
)
)
)
) MOTION TO COMPEL ARBITRATION
)
)
)
)
)
Defendant. )
)
)

TO: JAMES S. EAKES, ESQUIRE, ATTORNEY FOR PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE that the Defendant, by and through their
undersigned attorneys, will. move before the presiding judge of the Anderson County Court of
Common Pleas, on such day and time as the Court may appoint, for an Order compelling
arbitration of all claims of Plaintiff pursuant to the Customer Service Agreement by and between
Defendant and Plaintiff. The Defendant makes this Motion pursuant to the Federal Arbitration

- Act on the following grounds:
(1) A written agreement between the Plaintiff and Defendant provides:

All disputes of whatever kind between [Plaintiff] and [Defendant] based upon past,
present or future acts, whether known or unknown, and arising out of or relating to the
negotiation, formation or performance of this Agreement shall be resolved exclusively
by final and binding arbitration. The arbitration shall be conducted in the capital city
of the state where [Plaintiff] has its principal place of business (or some other location
mutually agreed to by [Plaintiff] and [Defendant]) pursuant to the Expedited
Procedures of the Commercial Arbitration Rules of the American Arbitration
Association and shall be governed by the Federal Arbitration Act. [Plaintiff]
acknowledges that, with respect to all such disputes, it has voluntarily and knowingly
waived any right it may have to a jury trial or to participate in class action or class
litigation as a representative of any other persons or ‘as a member of any class of
persons, or to consolidate its claims with those of any other persons or class of

TPGL 8109696v1
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persons. If this prohibition of class litigation is ruled to be unenforceable for any
reason in any proceeding, the prohibition against class litigation shall be void and of
no force and effect in that proceeding. This paragraph is governed by New York law
(exclusive choice of law). The arbitrators shall award to the substantially prevailing
party, if any, as determined by the arbitrators, all of its costs and fees. “Costs and
fees” are defined as all reasonable pre-award expenses of the arbitration, including the
arbitrators’ fees, administrative costs, travel expenses, out-of-pocket expenses, such
as copying and telephone expenses, court costs, witness fees and attorneys’ fees. (See
Exhibit A hereto).

(2) All of Plaintiff’s claims alleged in the Complaint are within the scope of the
arbitration clause contained in the agreement between the parties.
(3) The Plaintiff has failed or refused to submit-to arbitration as provided in the

agreement.

(4) The agreement out of which the controversy among the parties arises in this action

involves interstate commerce, and is, therefore, subject to the Federal Arbitration Act,
9 U.S.C. §§ 1 through 16.

(5) The written arbitration agreement is valid, irrevocable, and enforceable by fhe Court
under the Federal Arbitration Act, 9 U.S.C. §§ 1 through 16.

(6) Based on the foregoing, Plaintiff’s claims should be referred to binding arbitration in
accordance with the terms of the agreement between the parties (See Ex. A to
Plaintiff’s Complaint)

Therefore, based upon the facts, exhibits, pleadings, motions, arguments and legal

authorities set forth herein and in such supporting mémorandum as may be filed by Defendant,
Defendant requests that tﬁe Court enter an Order compelling arBitration of every claim asserted

by the Plaintiff in accordance with the arbitration agreement,

TPGL 8109696v1
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Affirmation
Pursuant to Rule 11, SCRCP, the undersigned counsel hereby certifies that consultation
with Plaintiff®s counsel would serve no useful purpose as this Action pettains directly to the
~_enforceability of the arbitre;tion clause contained in the Customer Service Agreement.

TURNER PADGET GRAHAM & LANEY, P.A.

By: s/ lan D. McVey
Ian D. McVey, SC Bar No. 71196
Post Office Box 1473
Columbia, South Carolina 29202
Tel. (803) 227-4267
Fax (803) 400-1564
Email imcvey@turnerpadget.com

Attorneys for Defendant
October 12, 2017
Columbia, South Carolina

TPGL 8109696v1
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semyrtpme e

_ '-\,;.\:l-l é:: J.".:' . ;:f‘\‘\.v.’.“:_..'.".‘ s ) RN Ll
J UniFi : ‘ Casiz # 6.0Y 000
e ;’S!, NIFIFST  * FLAME RESISTANT GARNENT AGREEMENT it 3 2%
 [COMPARY NAME (Customan ~Z // Z’) A S S vt 10C. NO. P
ADDRESS JJ?E 7;@] / f‘/ - AOUTE NO. ,/élo.?cg()a
Je ) hn SC. | Pz y - N Pl es
T 569 -Svg-clye fax  zisoser *

The undersigned (the "CUSTOMYEH") orders from UniFlrst Corporation and/or UniFirst Holdln’gé. .P. d.b.a. UniFirst an
UniFirst Canada LTD. (the "COMPANY™) the rental service \au the prices and upon the condltiong outlined: -
MERCHANDISE SERVICED : Tl

-

i/or

ITEM DESCRIPTION NO. OF 8ERSQNSD.| TOTALNO,OF | PRICEPER | STANDARD! TOTAL TOTAL
ISSUE PER PERSON { CHANGES/PIECES | CHANGE/PIECE NON-STANDARD" | FULL SERVICE | VAL U-LEAS
Airecer Winel| 2 (e | 419 | 5 273
Oy
v . .J '““-
. L}
' Oul-sizes of otherwlse standard Merchandise is deemed to be non-slandard Merchandlse, k 7 = (p
7 Merchandlse which is Val-U-Lensed is nol cleaned by UniFirst. (9 -0
) CH;\HGE . AMOUNT CHARGE AMOUNT
Gammenl preparaiion per piece /. 25 Non-stock slzes per placs PN
K f\lame emblem per plece ya ; S“ . Speclal Culs par p!BOB ' /?' ;-%
+* [Company ernblem per place Z2-25 ~—1Auto. Wiper Replacement ! V )4
Embroidery: ) Aulo. Linen Replacement P L
Wearer nams per plece /j,ﬁ . = : "‘ '
Company :ams per plece A DEFE 7 D ()

« * The DEFE charge represents pariial recovery of UniFirst's costs incurred in providing dellvery of producls and services, 10gelh§rw_ th its

environmental expenses and (ue! and energy charges, ] :

COMMENTS

>

o
»

o

a5

New Account [ﬁ/ . L ,

Installation Date:
Existing Account ~ [} :

|

wWorY :

Minimum weelkly service charge S5 Z %.7-_ L —fs Payment Tem§// c.0p.[J App;oyadphargal}j:-,’/"‘

i~

AR S MR o |
Approved charge CUSTOMER ogreos to mako paymants withln 30 days of involca rocolpl.  The undemlgnod oltdsts lo have ihe sulliorily to execula lor the named GUSTOMER and o
F a !5011 rdquasied,

Alato charge of 1%% por month (wiy) or any amounl kn arreers may be epplled.  epprove uso d;ny peconplizaton - inelaring logos or brand Idoniitss « hat has'hl
7 2, ———— - s
SALES REP: I fetlmst— BY:._ & (i 9/

il

Sy , LF e - Dot
ACCEPTED": S Yy e ., e

2 AN -
Localion Monsagor Data s, - Namo and Tile

*Charge status conlingant upon continuing worthtnass and may bo ravoked at COMPANY 3 discroton. ‘ ! ".,
1 This Ag Is eflocilvg only upon P by UniFirel Locatlon Managar, | - ! -

WHITE COPY - CORPORATE OFFICE COPY YELLOW COPY - DIVISION copY PINK COPY - CUSTOMER COPY For 8
i . rairiiii . LM i
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REQUIREMENTS SUPPLIED. The-Cuslomer orders from UniFirst Comp. (together with its subsldiarles, “UniFIrs1®) rental and relaled senvicas | ]
Cuslomer's requirements lor garmenis and other flams (*"Merchandlse®} of the type lsted on the reverse, &t the p)rrcas and upon the f:rm::sndor st
condllions outlined. Additlonal Merchendise requesled by Cuslomer, va)baﬁly br I striling, wil also be covered by this Agreement. All rental

Merchandisa supplied lo Cuslomer remains the property of UniFirst. Customer warrants that It Is not subjact o, i B
inarfare or confilcl wilh, any existing agreement for the supply of the Merchandise or services covered. Joct 10, &nd thal his Agredmant doss ot

PERFORMANCE GUARANTEE. UNIFIRST QUARANTEES TO DELIVER HIGH QUALITY SERVICE AT ALL TIMES. Al llems of Marchand|
cleaned, finished, Inspecled, repalrad and delivered by UniFirst will meet or excesd lis qualily standards, or non-conforming Htems Mel'l'%a replsl:ced by

the next schedulsd delivery day to Gustorner, llems of rental Merchandise requiting replacement due 1o normal v
cost to Cuslomsr, save (or any applicabls personallzation and sct-up charge:q. g rep vear and tear wil bo ropfaced al no

it Cuslomer belleves. UniFirst has conslatenly falled, lo & matarial dagree, to satlsly this guaranies, Cuslomer may terminate this Agreament without
panally, provided wrillan nolice specifying delictenclas Is givan lo UniFirst and UniFirst alls to resolve such daficlancles within 60 days after recelpt

of notice. Deficlencles will be prasumed resolved unless Customer glves UnlFirst a sacond written nolice, detalling continuing deflelencles, wilhin ten
days after the expiration of the sixty-day resolullon perlod. Cuslomer mey therealler lerminale this Agreement by giving willten notlce, providing that
all balances due UniFirst have besn pald In full and olher conditions lo lerminate have been sallsfled, Any delay or inlerruplion of lhe service '

provided for In this Agreement, by reason of acls of God, flres, exploslons, strikes or olher Industrial distutbancos, or any olher cause not wilhin the
control of UniFlrst, shall not be deemed & viotatlon of the guarantes sel forth abovs,

TERM AND RENEWAL.This agreement Is effactive when signed by both tho Customer and UnlFirat Lacalion Menager and conlinues In effect for 60
monihs (260 ravenue weeks) aflar Installation of Merchendise {for new customers) or of any tenawal date, This Agreement will be renewsd '
automatically and contlnuously for mullple suceessive 60 month perlods unless Gustomer or UniFlrst glves wrilten notice of non-renewal to e othsr
at leas! 90 days prior to the next explratlon date,

PRICES AND PAYMENTS. All charges are basad upon the totat Merchandlise covered by this Agreemant and may change as lhe amount of such
Merchandlse Is Increased or decreasad. Customar agraes to pay the addillonal service-related charqes fisted on he front of this Agreement. Chargas
relating 1o an individual lsaving the Cuslomer's employ can be terminated by glving nolics to UniFirst and by teluining or paylng for any Marchandisa
Issued fo thal indlvidual, Reduction from the program of any wasrers oulfilled In non-standard pamenis will raquiro purchase by customer of tha
applicable clothing llems. Any Merchandlse payments requirad, pursuant to this Agresment, will bs al UniFirst’s list replacemeni price(s) then in
effact,

Upon each annlversary date of this Agreement, the prices then In eifect will be Increased by the greater ol {ho annual parcent Incraase In (he
Consumer Price index (CPI-U) or by 5%. Addillonal price increases and other charges may be Imposed by separate \Hlten nolice ar by notstion on
Cuslomer's Invoice. Customer may, however, dacline such additlonn! increases or charges by notllying UniFirat In wriling wilhin ten days efter receipt
of such nolics or notatlon. .

Prices are basad on filly-two weeks of service per year. Cuslomer agrees lo pay all charges on recelpl of involes or, if & pre-approved chargs
customer, per standard lerms. A lste charge of 1 1/2 % per month (18 % per yaar) will be added o sll amounts not pald vilthin thity days of Involce,
It Customer falls 1o make Umely paymeni, UnlFrst may at any tlme and In its sole discrelion, terminate this Agraement by giving writlen nolics lo '
Customer, whether or not UniFirst has previously sirelly enforced Gustomsr's obligatlon to make Umely paymenls, Customer 8gress 1o pay, and wiil
pay. all applicable sales, use, personal property and other taxes and assessments arlsing out of this Agreement, Gustomer agrees to 8 minimum
weekly service charge as Indicaled, .

MERCHANDISE, The llame resistant {"FR") garmenls provided under this Agrasmant ars intended 1o prevent the Ignition and buming of abdc away
from the polnt of high heal implngement and lo be self-exiingulshing upon removal of the Ignition source. Flame reslstant garments wili not providy
signilicant protecilon from bums in the immediate araa of high heal conlact, due lo thermal transfer through the fabric and/or destruction of the fabric
In the aroa of such exposure. These flame resistant ganments are deslgnad for conlinuous wear as & sacondary lovel ol protacton, Primary .
protection Is sUll requited for work ecilvilles where direct or signilicent exposure 10 heat or opan flame I8 llkely (o ocour, Cusiomer acknowladges that ,
UniFlrst makaes no representation, warranty or covenant regarding the flame raslstant charaoteristios of garmenis or thelr lliness or sultablifly for
Customars Intendad uss, Accordingly, UniFlrst assumes no Hability for any injury, personal or olherwise, assodated wlth any use of FA gaments,
and Customer Indemnlilles and holds UniFirst harmless from and agalnst all fablliios and clalms rolating in any way to actual or alleged lallure of any
FR gamments 1o be flame resistant. .

UniFlrst advises agalinst the use of Idenliying crests, patches, or emblems on FR garments. Il Customer Inslsts upon such use, UniFirst advises thal
only special FR emblems be employad. Cuslomer agrees to nollfy sll employags who will be wearing the FR garments that they are designed for the
prevention of clothing lgnltion durlng short-term flama exposure only and ara not designed for long-temm flame or heat exposure, and (hat no .
represeniation Is made as 1o the garments abilily to prolect users from Injury or dealh. Customer agress Ip indemnlfy and hold harmiass UnlFirst and
lls employees and agenls from and agalns! all claims, Injurlgs or damages o any person or property rasulling from Customer's or Cuslomers h
employse's use of the Merchandise, Including without limltation all clalms, injuries or damages arlsing from any alleged defects of the Merchandiso. ;
Cuslomer agrees nol lo conlaminate any Merchandise with osbaslos, heavy melals, bloodbome pathogens, solvents, Inks or hazardous or toxio 1
substances (*Contaminants®). Customer agrees to pay UniFiret for dit Merchandise that Is lost, slolen, cemaged or ubussd beyond repalr, !

As & condilion to the termination of this Agreemenl, for whalever reason, Customer wil (1) retum to UniFlrst all standard Matchandise In good and
usable condliion or pay far same of the repiacement charges then In effect, andfor (2) purchase all non-standard Merchandise elther Inissus orln
invenlary. Nonstandard Merchandlse Is any ltam which Is not customarly Inventorled by UnlFirst for any reason (inciuding style, color, size or brand)
or any llem which has been permanently peraonalized,

OBLIGATIONS AND REMEDIES. |t Customer breaches or terminalos this Agreamaent bofore the oxpiration date for any reasan {other than for
UnlFirst's faflure under the performance guarantes described above), Cuslomer wiij pay UnlFirsl, a5 llquidated demages and not as a penslly (the
pariles acknowlsdging thal actual damagas would be difficull-lo calculate with reasonable cerlainly) an amount equal to 50 percent ol the average
weekly amounis involced in the preceding 26 weeks, muitlpllad by the number of weeks remelning In the current term, These damages will be In
addilion 1o all other obligations or amounts owed by Cuslomer to UniFirsl, including the retum of Merchendiss or tha paymant of replacament
charges.

All disputes of whaltever kind belween the Customer snd Uniflrst based upon past, prasent of fulure acts, whether known or unknown, and atlsing
out of or relaling to the negollailon, formalion or perlommance of this Agresment shall be resolved oxclusively by fnal and binding arbitration. The
arbilralion shall be conductad In the capilal clty of the slate where the Customar has Its principal place of business (or soma olher. location mutualty
agresd to by Customar and UnlFlrs!) pursuant lo the Expedited Procedures of the Commercial Arbilration Rules of the Amarican Arbittatlon
Associatlon and shall be govemed by the Federal Arbitration Acl. The Cuslomer acknowladges Lhat, wilh respact to sll such disputes, it has
volunlarily and knowingly walved any right It may have to a jury trial o lo pasicipate in a class acllon &s a repregentative of any olher persons or
class ol persons or as @ member of any class of persons, or to consolldale {18 clalms with those of any olher parsons or class of persons, This
paragraph shall be governad by New York faw (exclusive of cholce of law),

MISCELLANEOQUS. Tho parlles agres that this Agrasmant tapresenls the entire agresment betwasn them, UniFirat may, In lts sole diseretlon, assign
Ihis Agreemant. Customer may not asslgn thls Agreement wlihout the prior written consant of UnlFirst Customer agreas that In ths evant It sells or
translers its business, It will cequire the purchaser or transferee lo assume all obligations and respons!blities under lhls Agreempn(. Nelther pary will
bs Nable lor any censequental punitive damages. In the even! eny pordien‘of this Agreement js hald by a courl of compstent jurisdiclion or by a duly
appolinied arbilrator to be unenforceabls, the balance whil remaln in sffect. All writlen notices provided 1o UniFirst must be sent by cerlliled mall o the
altention of tha Location Manager. In Texas and certain other locations, UniFlrst's business Is conduclad by, and the term “UnIFirs!* as used hareln,
masons UniFirst Holdings, LP dba UniFirst.

EXHIBIT A
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
THE TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON
, C/A No: 2017-CP-04-01932
Hicks Unlimited, Inc.
Plaintiff,
V.

UniFirst Corporation, a Massachusetts
Corporation,

)
)
)
)
)
)
g A
) CERTIFICATE OF SERVICE
) .
)
)
)
)
Defendant. )
)
)

The undersigned hereby certifies that she served copies of the foregoing Motion fo
Comnipel Arbitration in the above-captioned matter to all counsel on record by placing a copy in
the United States Mail, with due and proper postage affixed thereto as address below:

James S. Eakes, Esquire
Allen and Eakes
P.O. Box 1405

Anderson, South Carolina 29622
Attorney for Plaintiff’

Mq,) Q. JAall,

Cindy A. Gatlih, Legal Assistant to Jan McVey

October 12,2017
Columbia, South Carolina

TPGL 8110543v1
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IN THE COURT OF COMMON PLEAS
TENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON
RETURN TO DEFENDANT'S MOTION TO

COMPEL ARBITRATION AND MOTION
FOR STAY

Hicks Unlimited, Inc.,

Plaintiff,
VS,

N N e Nl N A e N N

UniFirst Corporation, a Massachusetts
Corporation,

Defendant. )  Docket No. 2017-CP-04-01932

" TO: Jan D. McVey, Esquire, Attorney for Defendant, and UniFirst Corporation, A
Massachusetts Corporation, Defendant:

The Plaintiff, by and through its undersigned attorney, will move before the Honorable R. Scott
Sprouse, presiding Circuit Court Judge for the Tenth Judicial Circuit, on the 27 Day of November, 2017,
at 2:00 p.m. in the Anderson County Court of Common Pleas, located in the Anderson County Courthouse,
100 South Main Street, Anderson, South Carolina, as follows:

1. That the Defendant's motion to compel arbitration be denied and dismissed.

2. That the Plaintiff's motion to stay arbitration be granted.

S.C. Code Ann. §15-48-10 (2005) specifically provides: "Notice that a contract is subject to
arbitration pursuant to this chapter shall be typed in underlined capital letters, or rubber-stamped
prominently, on the first page of the contract and unless such notice is displayed thereon the contact
shall not be subject to arbitration." The contract alleged clearly and unequivocally does not comply
with the unambiguous provisions of fhis statute and, therefore, is not subj ect to mandatory
arbitration.

The Plaintiff's motion to stay will be based upon Plaintiff's complaint and supported by

applicable statutory and case law. ALLEN AND EAKES

S/ Joumes S. Takes

November 10, 2017 James S. Eakes, S.C. Bar # 1820
Anderson, South Carolina Attorneys for the Defendant
114 Orr Street

(P.O. Box 1405)
Anderson, South Carolina 29625(29622)

1
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A MASSACHUSETTS CORPORATION,

DEFENDANT

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON ) TENTH JUDICIAL CIRCUIT
3
HICKS UNLIMITED, INC, )
) CERTIFICATE OF SERVICE
PLAINTIFF, ) Case Number: 2017CP0401932
)
-VSs- )
)
UNIFIRST CORPORATION, )
)
)
)
)

The undersigned hereby certifies that she is émployed in the law offices of Allen and Eakes,
114 West Orr Street, Anderson, South Carolina, and is a person of such age and discretion as to be
competent to serve papers.

That on November 10, 2017, she served certified copiés of the RETLIRN TO
DEFENDANT'S MOTION TO COMPEL ARBITRATION AND MOTION FOR STAYin the
above-captioned case by placing said copy in a postpaid envelope addressed to the person of persons
hereinafter named at the place(s) and address(s) stated below, by depositing said envelope and
contents in the United States Mail at Anderson, South Carolina:

TO:
Ian D. McVey, Esquire

Post Office Box 1473
Columbia, South Carolina 29202

Tonya M.\G&mbrell
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
)
COUNTY OF ANDERSON )
)
Hicks Unlimited, Inc., ) CASE NO.: 2017-CP-04-01932
)
Plaintiff, )
) MOTION TO ALTER OR AMEND
v. ) :
)
UniFirst Corporation, )
)
Defendant. )
)

The defendant, UniFirst Corporation, by and through undersigned counsel, hereby
submits its Motion to Alter or Amend the Order entered by the Court on January 9, 2018,
denying the Motion to Compel Arbitration and Staying Arbitration, and in support thereof, states
as follows;

On May 17, 2017, UniFirst Corporation commeﬁced an arbitration proceeding through
the American Arbitration Association, arising out éf Hicks Unlimited, Inc.’s breach of the
Customer Service Agreement executed by the parties. That arbitration remains pending.

Oh or about September 14,'2017, Hicks Unlimited commenlced the instant proceeding in
an attempt to claim the dispute as framed by UniFirst’s demand is not subject to arbitration.

On October 13, 2017, UniFirst Corporation answered the plaintiff’s petition, asserted
affirmative defenses, and filed its Motion to Compel Arbitration.

On November 27, 2017, the Court heard argument of counsel regarding UniFirst’s
Motion to Compel Arbitration, and on Hicks Unlimited’s Motion for Summary judgment.

On December 1, 2017, the Court advised the parties that both motions were denied. On

Januéry 9, 2018, the Court entered its Order denying the relief requested. A copy of the Order is
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attached hereto as Exhibit 1. This Motion has been filed and served within ten (10) days
pursuant to Rules 59(e) and (g), SCRCP.

The purpose of Rule 59(e), SCRCP, to alter or amend judgment is to request the trial
judge ‘reconsider matters properly encompassed in a decisi_on on the merits.” firnold v. State,
309 S.C. 157, 420 S.E.2d 834 (1992). A court may “alter or amend the judgfnent [pursuant to
Rule 59(e), FRCP] if the movant shows eithef (1) an intervening change in the controlling law,
(2) new evidence that was not available at trial, or (3) that there has been a clear error of law or a
manifest ihjustice.” Robinson v. Wix Filtration Corp., 599 F.3d 403, 407 (4" Cir. 2010). The
moving party must satisfy at least one of these three grounds to warrant relief pursuant to Rule

59(e). Loren Data Corp. v. GXS, Inc., 501 Fed. Appx. 275, 285 (4'h Cir. 2012). The decision to

_ grant or deny a Rule 59(e) motion is within the sound discretion of the trial court. Hughes v.

Bedsole, 48 F.3d 1376, 1382 (4™ Cir. 1995).

In reviewing the Order, it appears the Court denied the Motion to Compel Arbitration
based on two points of law: 1) the Customer Service Agreement between the parties did not
contemplate interstate commerce; and 2) Hicks Unlimited should be able to assert in this forum
the defense the contract was unconscionable. With regard to the first point, the question of
whether the contract contemplated interstate commerce is answered in the terms of the contract

themselves: namely, that the parties expressly agreed the Federal Arbitration Act would

govern resolution of all disputes. Specifically, the parties agreed:

All disputes of whatever kind between the Customer and UniFirst based upon
past, present or future acts, whether known or unknown, and arising out of or
relating to the negotiation, formation or performance of this Agreement shall be
resolved exclusively by final and binding arbitration. The arbitration shall be
conducted...pursuant to the Expedited Procedures of the Commercial Arbitration
Rules of the American Arbitration Association and shall be governed by the
Federal Arbitration Act....

See Motion to Compel Arbitration, at Ex. A [emphasis added].
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Within the scope of the Customer Service Agreement, the above passage constitutes an
agreement to arbitrate by the parties. The Supreme Court of South Carolina has held that
arbitration agreements, like other contracts, are enforceable in accordance with their terms.
Munoz v. Green Tree Financial Corp., 343 S.C. 531, 539, 542 S.E.2d 360, 363-64 (2001). In
enforcing the parties’ express agreement that the Federal Arbitration Act (FAA) applied to the
disputes raised in the actlion, the proviéions of the FAA preempt the notice provisions of the
South Carolina Uniform Arbitration Act on which Hicks Unlimted relied to avoid the arbitration
proceeding. See Munoz, 343 S.C. at 539-40, 542 S.E.2d at 364; see also S.C. Code Ann. § 15-
48-10 (preempted by the FAA),

In addition, even where both contracting parties may be “domiciled” in South Carolina,

the contract may contemplate interstate commerce such that the FAA would apply to the dispute

even where the parties did not expressly provide as such. Munoz, 343 S.C. at 539, 542 S.E.2d at V

364. Here, while UniFirst provided service to Hicks Unlimited out of its facility in Simpsonville,
South Carolina, it is a Massachusetts corporation, with decisions controlled by a board of
directors in Massachusetts. Payments tendered by Hicks Unlimited to UniFirst in South Carolina
would be forwarded to Massachusetts, and when UniFirst ordered merchandise to rent to Hicks
_Unlimited, it did so by purchasing garments in, and having them shipped from, Kentucky to
South Carolina. On these facts, even if the parties had not expressly agreed to the FAA, the
relationship implicated interstate commerce such that the FAA applied to the dispute, thereby
exempting any requirement by UniFirst to comply with the notice requirements contained in the

South Carolina Arbitration Act.
In its Order, the Court relies on the decision of Timms v. Greene, 310 S.C. 469, 427

S.E.2d 642 (1993). In Timms, the contract at issue stated that the “Uniform Arbitration Act”
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would apply to the dispute. 310 S.C. at 470-71, 427 S.E.2d at 643. The court then stated the

contract for patient-residential service was “obscure, if not devoid, of any basis for holding that
commerce was involved in the transaction be.tween fhe barties.” Id at 644,310 S.C. at 472.

But in 2014, the Supr_cme Court of South Carolina, through Dean v. Heritage Healthcare
of Ridgeway, LLC, overruled Timms in its entirety. 408 S.C. 371, 759 S.E.2d 727 (2014). In
doing so, the court stated, “[W]e find Timms is a relic of the past, decided before the broad
definition of interstate commerce....” As the Dean court noted, courts since then who have
looked at nursing home residency contracts of the type discussed in Timms have noted that the
nursing homes provide their residents items — such as meals and medical supplies — that are
shipped across state lines from out-of-state vendors, just as the merchandise was shipped across
state lines in this case. See 408 S.C. at 381, 759 S.E.2d at 732. Incidentally, nowhere in the
contract in the Dean case did the parties agree to the application of the FAA to their dispute. As
a result, Dean, while factually distinguishable from the case at bar, nullifies reliance on Timms,
while supporting the altering of the Order in this case.

In sum, the Court should have enforced the parties’ express agreement to apply the
provisions of the FAA to preempt requirement by UniFirst of the notice provisions of the South
Carolina Arbitration Codé, both because the parties agreed to the FAA in the contract, and
because the transactions between the parties contemplated interstate commerce. By not doing so,
the Court erred. Therefore, the Court should alter its Order to enforce the parties’ agreement.

The second point on which the Court based its Order was that Hicks Unlixﬁited should be
given the right to argue the contract is unconscionable. Where, as here, the FAA applies, the
Supreme Court of the United States has identified that there are two types of challenges to the

validity of arbitration agreements. Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 444
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(2006). The first type specifically challenges the validity of the agreement to arbitrate - the
specific language in the contract containing the arbitration clause. Jd. The second type

challenges the contract as a whole, on a ground that directly affects the entire agreement. Id In

Buckeye Check Cashing, the defendant challenged the enforceability of the arbitration agreement '

by claiming the entire contract was void because it charged illegal, usurious interest rates. Id. at
442. In reversing the lower court’s denial of the motion to compel arbitration, the Supreme
Court held that “a challenge to the validity of the contract as a whole, and not specifically to the
arbitration clause, must go the arbitrator.” Id. at 449.

Stated simpiy, Hicks Unlimited’s argument is that the contraci is void, voidable, or
unenforceable, because it is in some way unconscionable. It is indisputable Hicks Unlimited’s
challenge to enforcing the contract, and by e:xtension, the agreement to arbitrate contained in the
contract, is a challenge to the contract as a whole. The Supreme Court of the United States has
mandated that Hicks Unlimited’s unconscionability challenge is one that an arbitrator must
decide. By deciding that Hicks Unlimited should be permitted to make its unconscionability
~argument in this forum, the Court erred.

Accordingly, the Court should alter its Januafy 8, 2018 Order, grant the motion to cvompel
arbitration, and require the parties to complete the arbitration proceeding that Was commenced

and has been pending since 2017,

[SIGNATURE PAGE TO FOLLOW]|]
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January 18,2018
Columbia, South Carolina

TURNER PADGET GRAHAM & LANEY, P.A.

By: s/ lan D. McVey
Ian D. McVey, SC Bar No. 71196
Post Office Box 1473
Columbia, South Carolina 29202
Tel. (803) 227-4267
Fax (803) 400-1564
Email imcvey@turnerpadget.com

Attorneys for Defendant
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THE TENTH JUDICIAL CIRCUIT
3 _
COUNTY OF ANDERSON )
) " C/ANo: 2017-CP-04-01932
Hicks Unlimited, Inc. )
)
Plaintiff, )
) CERTIFICATE OF SERVICE
v. )
)
UniFirst Corporation, a Massachusetts )
Corporation, )
)
Defendant. )
)
)

The undersigned hereby certifies that she served copies of the foregoing Motion to Alter
or Amend in the above-captioned matter to all counsel on record by placing a copy in the United
States Mail, with due and proper postage affixed thereto as address below:

James S. Eakes, Esquire
Allen and Eakes
P.O. Box 1403
Anderson, South Carolina 29622

" Attorney for Plaintiff

Cendhyy 0. sl

Cindy A. Gatlin, Legal Assistant to lan McVey
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STATE OF SOUTH CAROLINA

A MASSACHUSETTS CORPORATION,

. DEFENDANT.

3 |
) IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON ) TENTH JUDICIAL CIRCUIT
HICKS UNLIMITED, INC, ) ’ : v
: ) PLAINTIFF’S RETURN TO DEFENDANT'S
PLAINTIFF, ) MOTION TO ALTER OR AMEND
. ' }  Case Number: 2017-CP-04-01932
-VS- )
. )-
UNIFIRST CORPORATION, )
)
)
).
)

. The Plaintiff, Hicks Unlimiited, Inc., by and/through its undersigned counsel, submits the
following Return to Defendant’s Motion to Alter or Ax_nen;i.

This matter initially came to be heard before the Court pursuant to Plaintiff’é motion to
stay arbitration pursuant to S, C. Code Ann.§15-48-20(b)(2005) and Defendant’s motion to
compel érbitr.attion. The Plaintiff s motion to stay was attgch;d to its complaint and was filed to
stay Defendant’s repeated attcrﬁpts to force arbitration over Plaintiff’s strong objections pending
é trial on the merits. Tﬁe Plaintiff, by its motion, ;naintained that it would suffer éxtreme

prejudice and would be deprived of important constitutional, due process, substantive, and

_procedural rights if the stay was not granted. The Defendant timely served and filed its motion

to compel arbitration together with its answer. After a hearing 6n November 27, 2017, the
subject orde; dated Januar.y 9, 2018, granted Plaintiff’s motion to stay arbitration and denied
Defendant’s motioﬁ to compe] arbitration.

There has been no discovery or trial on the merits. The Defendant’s motion does not
demonstréte that there has been an intervening change in controlling law or new evidence since

the date of the hearing on Novemb_ér 27,2017, Furthermore, it does not demonstrate that there
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has been a clear error of iaw or manifest injustice. The decision to grant or deny a Rule 59(e)
motion is.within the sound discretion of the trial judge. | o

it'is the Plaintiff’s position that; not only is the contract not subject to the Federal
Arbitration Action because it does not implicate interstate cornmérce, but tha;t the contract had
beén terminated, and that its terms are “illegal, unconscionable, and unenforceable”. All of these
are raised by Plaintiff’s complaint.

The contract, which is the subject of this litigation, was executed on September 21, 2006,
in the parking lot of Martin and Martin Auctioneers in Anderson County, South Carolina. It was
drafted by Defendant’s attorneys without input from Plaintiff. The initial “Flame Resistant
Garment Agreemen » was signed by Plaintiff and a sales representative of Defendant. It was not
signed by the UniFirst Location Manager as required by the contract. The coﬁtract was a rental
agreément for Defendant to prov,.ide flame resistant garments to Plaintiff.

The initial term of the contract was for 60 months With an automatic rgncwal provision
for “multiple successive 60 monﬁl periods”. The Plaintiff was unaware of the automati.c renewal
provisions hidden in the contract or of the arbitration provision. At the expiration of the initial
60 month term, the Plaintiff aﬁempted to terminate the services due to poor service and
overbilling by the Defendant. After being informed of the automatic renewal proviéion, the .
Plaintiff reluctantly agfeed'té honor the contract for an additional 60 .moqdl term. At this time
the Defcndant’s operation manager, its sales representativé, the driver of its service truck, and-its
secretaries and other office employees all knew that the Plaintiff was terminating the contract at
the eﬁd of the second tgrrn and that it would not be renewed. Therefore, the Plaintiff paid the

Defendant for its service in providing flame resistant coveralls for ten (10) years. It was only

after the second 60 month period that the Defendant attempted to compel arbitration to enforce a
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liquidated damages provision. The Defendant waived its right to deny tﬁat the ;:ontract had been
terminated and should be estoppeci to deny termination of the agreement. The Plaintiff maintains
that the contract dated Septémber 21, 2006, had been effectiv.e]y terminated and, therefore_, tﬂe
arbitratibn agreement, even if applicable, was no longer in effect. -

The case cited by Defendant, Cape Romain Contractors, Inc. vs. Warlo E, LLC, 4058S.C.

115,747 S.E.2d 461 (2013) only overruled the case of Timms v. Greene, 408 S.C. 371, 427

S.E.2d 642 (1993) to the exfcnt that it determined that the Federal Arbitration Act (“FAA™) did

not apply because thg contract on its face failed to demonstrate that the parties contemplated an
interstate t'ransacti‘on at the time of the contract formation. In determining if the FAA applies to
a particular arbitration agreement, a Court still must determine whether or not the contract

concerned a transaction involving interstate commerce. There is no evidence that the contract at

hand concerned a transaction involving interstate commerce. It-was entered into in Anderson )

County, and it involved providing for the rental of flame resistant coveralls to Plaintiff in
Anderson Coﬁnty by Defendant from its place of business in Simpsonville, South Carolina. The
contract was entered into in South Carolina and was to be perfo@ed entirely in South Carolina.
The Defendant argues t].1at the contract involved interstate commerce because the Defendant is a
Mas.sa'chusetts corporation and the flame resistant coveralls which it rented were purchased by it
and shipped from Kentucky. (There is no proof of this.) The Defendant is domesticated and
authorizeci to do business in South Carolina and has a long standing, state wide presence‘ doing '
business in South Carolina. It is the Plaintiff’s position that the assertidns, standing alone, are
not sufficient to implicate intefstaté commerce. To ascertain whether or not an arbitration
agreement implicates interstate commerce and the FAA, the court must examine the_ égreement,

the complaint and the surrounding facts, focusing particularly on what the terms of the
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agreement specifically require for performance. Whether or not an arbitration agreement

implicated interstate commerce is generally a very fact-specific inquiry. See Dean v. Heritage

Healthcare of Ridgeway., LLC, 408 S.C. 371, 759 S.E.2d 727 (2014). The subject contract
provided solely for the rental of flame resistan'; coveralls to the Plaintiff in Anderson County,
South Carolina, to be delivered by the Defendant from its Simpsonville place of business. The
garments remain the property of the Defendant, Nothing in fhe contract, in the éurrounding facts,
or in the performance of the contract implicate intefstate commerce. Interstate commerce is a
necessary basis for application of the Federal Act ("‘FAA"’). Therefore, the federal act does not
preempt state law. To detennipe'whcther the contract giving rise to the transaction between the
parties involves interstate commerce under the FAA, “commerce” is defined as commerce

among several states or with foreign nations. Soil Remediation Company v. Nu-Way

Environmental, Inc., 323 S.C. 454, 476 S.E.2d 149 (1.996).

Finally, the Plaintiff maintains that the rental agreement is unconscionable and
unenforceable on its face. The Plaintiff was unsophisticated and was not represented by
independent coﬁnse] and lacked a meaningful choice to arbitrate when entering into the rental
agreement. The Defendant is a substantial, long-standing business concern specializing solely in
the ren-tal of uniforms ar;d other items to Iocg] businesses. The contract was prepared solely by
its attorneys. It was presented to the Plaintiff without Plaintiff having a meaningful chance t6
review its terms, nor was it advised of the terms. This was an adhesive contract. The liquidated
damages provision of the contract which provides for «... an amount equal to 50 percent of the
average weekly amounts invoiced in the preceding 26 weeks, multiinlied by the number of weeks
in the current tém ... .” was unconscionable and oppressive, especially in light of the fact that

Plaintiff made rental payments to Defendant for ten ( 10) years. The arbitration agreement is
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contained in the paragraph titled “Obligations and Remedies” which contain the liquidated
damages provision. Therefore, in determining whether the arbitration agreement is
unconscionable, the entire contract and speciﬁcally this provision must be considered in their

entirety. See Smith v. D. R. Horton, Inc., 417 S.C. 42, 790 S.E.2d 1 (2016).

“In South Carolina, unconscionability is defined as the absence of meaningful choice on
the part of one party due to one-sided contract provisions, together with terms that are so

oppressive that no reasonable person would make them and no fair and honest person would

accept them. “ Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. at 24-25, 644 S.E.2d, 663 at
668 (2007). Whether a party lacks a meahingful choice vx?hen entering into the arbitration
agreement speaks to the fundamental fairness of the bargaini'ng‘ process. This was an adhesion
contract or standard form contract offered bn é “take-it or leave-it” basis, and its terms were not
negotiable. Adhesive contracts should be loéked upox; With considerable skeptjcism since there

is considerable doubt any true agreement to arbitrate ever existed. In determining the issue of

whether a party had a meaningful choice to arbitrate, the Court should consider the relative

disparity “of the parties’ bargaining power, the parties’ relative sophistication, whether the parties
were represented by independént counsel, and whether the party is a substantial businesé
concern. 1d, See Simpson, 373 S.C. at 25, 644 S.E.2d at 669.

1t is the position of the P!aintiff that the arbitration agreement in the agreement dated

September 21, 2006, was unconscionable and unenforceable. See Smith v. D. R. Horton, 1d, and

authority cited therein.

ZSSLOVOdOLLOZ#E!S\{O - SY31d NOWINOD - NOSHIANY - Wd 95:v L€ uer gL0g - a3 ATIVOINOYLOT 1T



For the reasons set forth above, the Plaintiff respectfully requests that the Court deny the

Defendant’s motion to alter or amend.

Anderson, South Carolina
January 31,2018

ALLEN AND EAKES

BY: & Jowves S. Eakes -
James S. Eakes.S.C. Bar #1820
Attorneys for Plaintiff
114 West Orr Street
(Post Office Box 1405)
Anderson, S.C. 29625 (29622)

-(864) 224-1681 .

i
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APPEAL FROM ANDERSON COUNTY
Court-of Common Pleas

The Honorable J. Scott Sprouse, Circuit Court Judge
Civil Action No. 2017-CP-04-09132

UNIFIRST CORPORATION,
Appellant,
v.
HICKS UNLIMITED, INC.,

Respondent.

NOTICE OF APPEAL

Pursuant to Rules 201 and 203 of the South Carolina Appellate Court Rules, Appellant,
UniFirst Cmpbration, (“Appellant™) hereby appeals the Order of the Court of Common Pleas
dated and filed on January 9, 2018 and the Order Denying Defendant’s Motion for

Reconsideration dated and filed on February 14, 2018. Appellant received written notice of

entry of the Order Denying Motion for Reconsid@ ruary 14, 2018.

March 15, 2018 ' By:

Tan D. McVey (SC Bar No. 71196

TURNER, PADGET, GRAHAM & LANEY, P.A.
Post Office Box 1473 ,
Columbia, SC 29202

Phone: (803) 227-4267 Fax: (803) 400-1564
ATTORNEYS FOR APPELLANT
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Other counsel of record:

James S. Eakes, Esquire

Allen and Eakes

P.O.Box 1405

Anderson, South Carolina 29622
Phone: (864) 224-1681

ATTORNEY FOR RESPONDENT
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THE STATE OF SOUTH CAROLINA
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APPEAL FROM ANDERSON COUNTY
Court of Common Pleas

The Honorable J. Scott Sprouse, Circuit Court Judge

Civil Action No. 2017-CP-04-09132

UNIFIRST CORPORATION, R /CEKVED
Appellant, : MAR 15 2018
v. SC Court of Appeals
HICKS UNLIMITED, INC,,
\' Respondent,
PROOF OF SERVICE

I certify that I have served the Notice of Appeal on March 15, 2018 on the above named
Respondent by via email as follows:

James S, Ealces, Esquire
Allen and Eakes
P.O. Box 1405
Anderson, South Carolina 29622
Phone: (864) 224-1681
Email: stveakes@bellsouth.net

ATTORNEY FOR RESPONDENT

Conely J4 alton,

Cindy Gatlin, Legal Assistant to lan McVey

March 15, 2018
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON
Hicks Unlimited, Inc.,
PLAINTIFF,
| -vs-

Unifirst Corporation,
A Massachusetts Corporation,

DEFENDANT.

)} IN THE COURT OF COMMON PLEAS
) TENTH JUDICIAL CIRCUIT
) CASENO: 2017-CP-04-1932

TRANSCRIPT OF RECORD

vvv’vvvvvvvvv

ANDERSON, SOUTH CAR
BEFORE:

November 27,2017
OLINA

THE HONORABLE R. SCOTT SPROUSE, JUDGE

APPEARANCES:

James S. Eakes, Esquire
Attorney for the Plaintiff

Jude C. Cooper and lan D. McVey,
Attorneys for Defendant

LESA D. WILLIAMS
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THE COURT: Allright, let’s go on the record. ‘What’s our ﬁrst case?

MR. MCVEY: Your Honor, lan McVey on behalf of Defendant Unifirst
Corporation. This is Hicks Unlimi’ted, Inc., versus Unifirst Corporation, a Massachusetts
corporation, case number 2000-CP-04-01932. As a housekeeping matter, [ have an order to
hand up tohave Mr. Jude Cooper admitted pro hac vice. Mr. Eakes has consented to that.
All the requisfte -- the moiion was filed. All the requisite provisions have been received by
the Court. I’d just like to, if I may approach.

THE COURT: Yes, sir.

MR. MCVEY: Thank you. I’ve got multiple copies in here for the Court. Thank
you.

THE COURT: Okay.

MR. MCVEY: 1didn’t know how many copieé that the clerk would want, so I just ---

THE COURT: Well, it’ll have to be e-filed.

MR. MCVEY: Okay.

THE COURT: It’ll have to be -~-. But I'm going to look at it. 'm going to look at
your hard copy here, but you’ll have to file it through the sysfem.

"MR. MCVEY: Okay. It can’t be -- can you execute it, and have them e-file it? I v

don’t -- I'm not sure I’ve completely figured out the state --- e-filing system yet. And [ don’t

_think I'm the only one.

THE COURT: Iam not the appropriate technical expért to advise you on that, but I
can -- just let me look at it real quick, |

MR. MCVEY: Sure. Thank you, Judge.
THE COURT: Allright, I have reviewed the documents submitted on behalf of Mr, Jude
Cooper on a pro hac vice application. The paperwork appears to be in order and this is

consented to by Mr. Eakes, counsel for the Defendant, so I will order from the bench that be
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approved. Mr. McVey, you can just submit the order through e-filing, but it has been
approved from the bench.

MR. MCVEY: Thank you, Your Honor.,

MR. COOPER: Thank you, Your Honor.

MR. MCVEY: Iappreciate that. Your Honor, we’re going to hand these cases to Mr.
Eakes now. Ialso have the cases that we’re going to be discussing today, and ---

THE COURT: Okay.

MR. MCVEY: --- in support of the Motion to Corﬁpel Arbitration,

MR. EAKES: Thank you.

THE COURT: All right. This is the Defendant’s Motion to Compel Arbitration.

MR. EAKES: Your Honor, we had -- when we filed our action -- we were forced to
file an action. We also have a Motion to Stay Arbitration.

THE COURT: Okay. Allright. Let me hear from the Defendant first. It looks like
their motion was listed first, so, then I’ll hear from you, Mr, Eakes.

MR. COOPER: Thank you very much, Your Honor. May it please the Court?

This was originally commenced as an arbitration matter back in June of this year.
Unifirst filed an afbitration through the American Arbitration Association and served that on
the Plaintiff in this case, Hicks Unlimited, for a breach of a -- what was called a flame-
resistant garment agreement that the parties entered into back in 2006, pursuant to which my
client, Unifirst Corporation rented to Hicks Unlimited a set of flame retardant garments, and
the Defendant paid a rental service charge for that service over a period of approximately 11
years,

In response to the arbitration demand, the parties engaged in a preliminary hearing, at
which time the final hearing was -- the date of the final hearing was set. Shortly thereafter,

Hicks Unlimited filed this action seeking to stay the arbitration on several grounds, which I

R-051



10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

will discuss. in my motion. First off, my --- counsel provided a copy of several cases that
we’re going to rely on in support of our motion,

The first, Parsons vs John Weiland Homes, talks about just the general policy
concerning arbitration in this state, that it’s the policy of the state of South Carolina to favor
arbitration disputes and this -- to that end, there’s a heavy presumption in favor of
arbitrability which requires that when the scope of the arbitration clause is open to question,
the Court must decide in favor of arbitration. So, the questions before the Court today are as
follows.

Number one, is there an agreement to arbitrate between the parties? Number two, if
the answer to question number one is yes, did -- doés the scope of the dispute -- or, excuse
me, does the dispute fail within the scope of the arbitration clause? The answér to question
number one is that there is a contract between the parties. Now, there’s no dispute between
Hicks Unlimited and Unifirst, but there was a contract. It was single-page, double-sided, and
on the back side of tHe contract, there was an arbitration clause. And the scope of that
arbitration clause is very Broad. I"11 go to the specific language in just a moment when ] talk
about the -- whether the dispute falls within it.

On its face, the parties performed under this contract for about 11 years. The
customer received service, paid for it. Unifirst provided those garments, updated therh over
the course of 10 years. So, on its face, there is a contract between the parties, and that
contract contains an arbitration clause. Therefore, there is an agreement to arbitrate this
dispute. The challenge raised by Hicks Unlimited in this case, is that the arbitration clause is
not enforceable under the terms of South Carolina code 15-48-10, which, based on an idea
that there was improper notice, but the clause itself doesn’t give the appropriate notice that
the code provision requires. But, that provision in the contract states that the parties agreed,

amongst othér things, that the dispute initiated by arbitration shall be governed by the Federal
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Arbitration Act, quote, unquote. So, when you have a situation where the parties agree that
the Federal Arbitration Act applies, and a provision in state law that seems to go against
arbitration, how does -- how do those two play out? How does that conflict work itself out?

Well, the Supreme Court of South Carolina has answered that question by saying that
the provision to the Federal Arbitration Act, what the parties have agreed that the Federal
Arbitration Act is going to control in an arbitration dispute, those provisions preempt
application of South Carolina section 15-48-10, and that is in the Munoz versus Green Tree
Financial case, which I have also provided a copy of to Your Honor. In that case, there was
a lawsuit.alleging various torts and statutory violations, and in response, the Defendant
moved to compel arbitration, some of which what happened here.

And in response to that, the Plaintiff said, well, the arbitration clause, it violates
section 15-48-10. In overturning the trial court’s decision, the Supreme Court in California --
or excuse me, of South Carolina, said that in situations where quoted the relevant provision
of the Federal Arbitration Act, which does not have a notice provision anywhere resembling
the type of provision of the South Carolina stétg code has. And in that situation where the
parties have expressly agreed that the FAA applies, the tension is resolved by saying that the
state law remains applicable, if that law went to legislative or judicial arose to govern issues
concerning the validity, revocability, and enforceabi]ity of all contracts generally.

But, a state law that places arbitratipn clauses on an unequal footing with contracts
generally is preempted where the FAA applies. And here, the parties eXpressly agreed to the
FAA applying in this dispute. ‘And as Munoz talks about, even if the parties hadn’t expressly
agreed in the contract that the FAA applies, it would still apply here because just by its very
nature you have Hicks Unlimited doing business with Unifirst Corporation, a Massachuse&s
corporation doing business in South Carolina. By itself that implicates interstate commerce,

and the FAA would apply to this dispute even as the Munoz court talks about, even where
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8
Hicks Unlimited may not have even contemplated that the transaction they were entering into
with Unifirst would impli‘cate iﬁterstate commerce. And in that situation, the statutory
challenge that they have raised is preempted by the provisions of the Federal Arbitration Act,
which allow for arbitration clauses such as the one contained in the agreement between the
parties to be enforceable.

Thérefore, there is an agreement between the parties to arbitrate that is not preempted,
or is not canceled out by South Carolina code. Once that question is answered, the remainder
is whether the dispute, as alleged in the arbitration proceeding and is alleged in this action,
falls within the scope of the arbitration clause. And in the contract itself, it states, quote, all
disputes of whatever kind between the customer and Unifirst, based upon past, present, or
future acts, whether known or unknown, and arising out of or relating to the negotiation,
formation, or performance of this agreement, shall be resolved exclusively by final énd by
binding arbitration.

The issue is framed by the arbitration, that the customer, Hicks Unlimited, breached
the contract by terminating improperly. Hicks Unlimited -- a defense of the -- to the
arbitration appears to be that they are trying to trigger the renewal clause. But the question in
the applicability of the renewal clause and whether they activated the notice provision falls
under the renewal clause. In other words, they are challenging the continued performance
and the continued enforceability of the customer service agreement.

Consequently, the scope of the arbitration clause and the allegations giving rise to the
arbitration fall directly within the provisions of the contract. So, the answer to both of those
questions that the Court is being asked to consider today are yes, there is an agreement to
arbitrate, and the dispute falls within the scope of the arbitration clause. Though not express,
expressly stated in their papers, Hicks Unlimited also seems to be raising the idea they

properly exercise the notice provision, that the contract is no longer enforceable, and
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therefore, there’s no agreement to arbitrate.

In essence, they are not raising the attack on the arbitration clause itself, but they’re
raising an attack on the arbitration -- the contract as a whole. And the Supreme Court case of
Buckeye Cashing -- Check Cashing versus Cardegna, which is at 596 -- 546 U.S. 440, a copy
of which is also provided to Your Honor -- the Supreme Court of the United States held that
a challenge to the validity of a contract as a whole, not specifically to the arbitration clause,
is a question that must be decided by the arbitrator rather than the Court.

So practical implication of that is that in this forum, the Court can decide if there’s
an agreement to arbitrate and decide that the dispute falls within the auspices of the
arbitration clause, and that whatever other challenges there are to enforceability, such as
the contract’s no longer in force, the contract is unconscionable procedurally or
substantively, the contract is --- by fraud, or some other defense to the enforéeability of the
contract, those are all questions that we can go back to the arbitrator and have him or her
decide as part of the agreement of the parties to arbitrate those types of contracfual disputes.

Based on the motion that we have before Your Honor, put to Your Honor, the cases
we’ve cited in support of it, and the facts that establish an agreement to arbitrate, and that
there’s a dispute falling within the arbitration clause, we respéctfu]ly request the Court to
grant our Motion to Compel Arbitration and send the parties back to the American
Arbitr_ation Association to conclude this dispute.

Thank you very much.

THE COURT: Thank you, Mr. Cooper. All riglit, Mr. Eakes?

MR. EAKES: May it please the Court? May I approach?

THE COURT: Yes, sir.

MR. EAKES: 1 believe opposing counsel has everything I'm going to hand up other

than the two cases that I'm handing up. The first one is the contract that ---. The next is a
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10
series of letters that I wrote regarding my client’s objection to arbitration and kind of
explains why We’re here today.

THE COURT: Okay.

MR. EAKES: I would first of all like to point out that this contract was entered into
between Unifirst and my client on September 21%, 2006. And we haven’t done any
discovery, and this is -- my argument would go a little bit beyond the allegations of the
complaint. But this was a 60-month, 5-year contract to provide flame-resistant garments for
my client, the flame-resistant garment agreement. You will notice the front page is what he
signed.

1t was signed in the parking lot of Martin and Martin Auctioneers at the ---, Highway
1-85 and Highway 8. These contracts -- I’ve been involved with Unifirst contracts before.
They have -- all of the fine print is on the second page. My client doesn’t even have a copy
of the original contract he signed. This was provided to us when we got involved in this
litigation. But in any event, this contract was to provide flame-retardant covefalls to my
client, Hicks Mechanical Unlimited. He was an independent contractor doing services for
Michelin at Sandy Springs and the Star plants.

The contract was entered into in the parking lot in Anderson County, state of South
CarolAina. The contract was wholly to be performed within the state of South Carolina. He
was to be provided flame-retardant coveralls. My client went beyond the initial 5-year
rollover period, got into the second rollover without realizing that there was a rollover
provision, and without realizing that there was a QO-day termination.

This contract also provides for liqﬁidatéd damages. When my client learned that he
was in the second rollover, he was unhappy with the services he was being provided. He was
unhappy with what he was being charged. He decided to bite the bullet and to go ahead and

complete the second rollover period, which is basically 10 years. Everyone at Unifirst
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11
Greenville office for threg years knew that he was only going to complete the second rollover
5-year period of this contract, and then it would be terminated.

There were emails exchanged terminating this agreement. I guess the point I'm
making is that we have a threshold issue of whether there was a contract in existence at the
time they attempted to force arbitration. Now, my primary -- when I -- if you read my letters
on June the 9™, I wrote Unifirst to inform them that my client did not agree to arbitration.
They attempted to force arbitration. This pretrial conference that was so-called telephone
conference was when I was headed out the door to court and they got me on the telephone
about the arbitration proceeding. 1again told them that we do not agree to arbitrate. And I
wrote two subsequent letters to that effect. They attempted to continue with the arbitration
even in light of my letters, therefore forcing me to file this action, and also to file a Motion to
Stay the arbitration proceeding. And that’s what we did.

As a threshold matter, the contract clearly does not comply with the South Carolina
Arbitration statute. There’s nowhere where it’s typed, underline, capital letters, or rubber
stamped predominantly on the first page of the cohtract that it is subject to mandatory
arbitration. Therefore, it is clear this does not compl-y with the South Carolina arbitration
statue and under South Carolina law is not subject to arbitration. When I got the Defendant’s
pleadings, they are attempting to raise -- that this is subject to the Federal Arbitration Act.
All the case laws, my secretary has pulled the case law -- I don’t have them books up online,
I’m sick today, so if I didn’t get the most recent case law.

But in order to override the South Carolina statue, the contract has to implicate
interstate or foreign commerce. If it does not, the South Carolina léw controls it. -So, they’re
basically arguing that federal law preempts the South Carolina statute. To do that, they have
to show that there is some implication of interstate commerce or foreign commerce, which is

defined in the cases I’ve passed up. To determine whether a contract giving rise to the
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12 .
transaction between the parties involved involves interstate commerce under Federal
Arbitration Act, commerce is defined as commerce among the several states or with foreign
nations.

Admittedly, Unifirst is a Massachusetts corporation, but they’ve got places of |
business all over South Carolina. The case law dealing with whether you have a federal
préemption basically dicta states to ascertain whether an arbitration agreement implicates
under state commerce in the Federal Arbitration Act, a court must examine the agreement,
the complaint, and the surrounding facts, focusing particularly on what the terms of the
agreement spéciﬁca]ly require for performance.

This agreement provides for Unifirst to provide ﬂéme-retardant coveralls to my
client. They were transported by the same driver from Greenville to the Michelin plantevery
week. The dirty overalls were picked up and taken back to the Michelin plantl. My client has
always done business for Michelin in And.erson County. He’s a South Carolina corporation.
Unifirst has a registefed agent. The service of process are involved in numerous -- in a lot of
litigation in this state over that liquidation clause -- liquidated damages clause.

This case does not involve interstate commerce, plain and simply. Therefore, there
would be n6 preemption. The contract clearly does not comply with South Carolina
Arbitration Act, section 15-48-1‘0. Under the section 15-48-20, we’re entitled to have a stay
of the arbitration. Now, I didn’t -- we haven’t done any discovery. I don’t know what their
position is on why interstate commerce is implicated in this action. [ can’t see that it is.

Also, this clause that they refer to is buried at the end of this contract in the fine print.
I’'m not sure who would read it. But it also states that my client waives his right to a jury trial
and that this paragraph shall be governed by New York law -- contract entered into in South
Carolina, wholly performed in South Carolina, no implication of interstate commerce. |

believe it is our position that the. Plaintiff is entitled to have this matter -- the arbitration
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13
stayed. The Court can have a further hearing on -- I take it that Mr. Cooper’s Motion to
Compel Arbitratiop is in the form of a Motion for Summary Judgment.

Like I’ve stated, we have not done any discovery, but unless there is some factual
basis for implicating interstate commerce, this matter should go back to ti1e South Carolina
Court of Common Pleas. It is our position that by compelling arbitration under the
circumstances of a 10, 11-year old contract, it would be grossly unfair to my client and would
impair a number of substantial substantive riéhts that he has to a jury trial, discovery, and
othe‘r things that you have in Common Pleas court. Thank you, Your Honor.

THE COURT: All right, gentlemen let me ask you a couple of questions and I'm
going to -- Mr..Eakes, you're still standing. I’'m going to ask you first, and then I'm going to
turn it over to Mr. Cooper. This contract was originally signed September 21%, 2006, so the
first 60-month period should have ended September 21, 2011, is that ---

MR. EAKES: That is correct; Your Honor.

THE COURT: Okay, and the second period should have ended September 21%,
20167

MR. EAKES: Yes, Your Honor, that’s correct.

THE COURT: When did your client notify the Unifirst company that he was
terminating the contract?

MR. EAKES: He notified them -- he never -- he didn’t have the contract. He
notified them three years before -- approximately three years before September 21%, 2016.
He told them he was unhappy. He told them that he was going to terminate the contract, that
he‘was nvot going to renew it, but that he would fulfill the obligations of the first rollover
because they had -- because he was in the second -- in the first rollover period. But
admittedly, the dnly emails‘he could come up with start in September of 2016. And there is a

90-day written notification part to that contract, and that’s where you get into, you know,
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14
whether they should be a --- under all the facts and éircumstances, things that have to be |
fleshed» out and tried by either a court or a jury. |

THE COURT: Okéy. Mr. Cooper, do you want to respond to that?

' MR. COOPER: Your Honor, the terms of the contract under miscellaneous, the last
paragraph on the back pége -- again, this is a one-page contact, double-sided -- says that all
written notices provided td Unifirst -- the iast sentence in that paragraph -- all written notices
provided to Unifirst muSt be sent by certified mail to the attention of the location manager.
Under the term of renewal section, a renewal clause would have activated again in --
effective June of 2016; unless Hicks Unlimited sent written notice of its intent not to renew
the contract no less than 90 days before the expiration of the next triggering date. There's no
facts that have been induced eithef in the petition or in the arbitrat'ion to indicate that they’ve
complied with that provision.

Regardle'ss, what counsel is talkiné about is whether there was an enforceable
agreement as of 2017. He’s not arguing whether there was an enforceable agreement at all.
It was clearly an enforceable agreement for 10 years, but nobody seems t§ be argufng that.

THE COURT: All righjc, well, let rﬁe ask you this. He’s saying his client is paid up
through the second rollover. Is that correct?

MR. COOPER: Ibelieve that is correct, because Unifirst then continued to provide
services after the -- for the third five-year period.

THE COURT: So, your client’s position is that since he didn’t send written notice,
he owes another five ygars’ worth of contract? |

MR.i COOPER: He owes the damages that are required under the contract, which is
-- which includes liquidated damages calculated at 50 percent of the average weekly service
amounts, multiplied by the remainder of weeks on the term of the agreement, which I believe

it went several months into the third five-year period.
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THE COURT: Okay. And your client -- your position is your client, based on the
information you have, never received a notice in accordance with the contract of termination?

MR. COOPER: That is correct, Your Honor. And even if it had, I submit to Your
Honor whether they properly terminated is a question that the arbitrator is supposed to
decide.

THE COURT: Okay, okay. Mr. Eakes, I'm going to give you last word.

MR. EAKES: Well, I mean, just quite simply, Your Honor, that paragraph he refers
to, I had it in another case. I had --- it’s liquidated damages are not a penalty. 1have some
question about that, but as the Court -- as you indicated, fny client bit the bullet and for three
years finished out the second rollover and paid Unifirst every dime he owed them through the
second rollover period.” And they’re trying to impose this liquidated damages clause on him
because he didn’t technically send written notice as required by the contract, which is a trap
if you don’t have a contract, number one. But number two, the whole issue is whether or not
this contract is subject to mandatory arbitration, and it’s our -- again, our position that it does
not have the required terminology to force mandatory arbitration under South Carolina law,
and there is no interstate commerce implicated.

THE COURT: I haven’t had an opportunity to read this in detail yet. What is the -~
Mr. Cooper, you mentioned it’s -- and I see it here, the amount equal to 50 percent of the

average weekly amount’s invoice. All right, is there some sort of notice or summary given to

the party that you allege violated the contract? How is that calculated by your ---

MR. COOPER: Each week, Unifirst provided service to Hicks Unlimited and
provided, in connection with those services, tendered to the customer a weekly invoice for --
it’s a weekly rental charge, essentially. Every week that they provide -- every week that they
have the garments and are using them, they get an invoice for the rental rate for those

garments. And the way that the liquidated damages is calculated is that you take the invoices
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_ that Unifirst provided to them on a weekly basis, take the last 26 weeks, get the average of

them, and multiply that by half, and multiply that by the number of weeks remaining in the
term of the agreement.

THE COURT: Okay. All right. Well, gentlemen, I'm going to read the materials
that have been submitted and this case law, and I appreciate your well thought out arguments,
and I’ll take this under advisement, and have my law clerk email you.

MR. EAKES: Thank you, Your Honor.

MR. COOPER: Thank you very much, Your Honor,

MR. MCVEY: Thank you, Your Honor.
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