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STATEMENT OF ISSUE ON APPEAL

DID THE TRIAL COURT ERR IN GRANTING FOKAS’ MOTION FOR SUMMARY
JUDGMENT AS TO THE DEFAMATION CLAIMS OF SPIROS FERGERIGOS?




STATEMENT OF THE CASE

Fokas adopts Spiros Ferderigos’ Statement of the Case in its entirety per Rule 208(b)(2).




STATEMENT OF FACTS
Athan Fokas (“Fokas”) is first cousin of Phillip and Spiros, the Appellants herein. The
three, along with Appellants’ brother Jacob Ferderigos, own 229 King Street as tenants in

common w1th Fokas holding one half -interest and the three Ferderlgos brothers 'b

(“Ferderlgos Brothers ') each holdmg one “_1xth mterest The partles fathers took tltle to 22

In 2009 a f1re occurred on the second floor of 229 ng Street resultlng in extensnve

-damage i Prlor to the f1re the second floor had been used for overﬂow d1n1ng space” in "

conJunctlon w1th the _Restaurant However rather than repalr the second ﬂoor and restores‘._: e

itforits prlor use Fokas and the Ferderlgos Brothers agreed to convert the second ﬂoor mto,‘-' o

two (2) rental sultes As'such the insurance proceeds resultmg from the flre were used to

_upflt and convert’ the second ﬂoor into additional re51dent1a1 rental sultes

Old Towne Sultes LLC (the ”LLC") was the entlty created to operate the rental suites.
The LLC was owned by Fokas and the Ferderigos Brothers in the same proportlon‘as their
ownership of the bu11d1.ngb2 and was very successful. Due to that success, Fokas and the
Ferderigos Brothers- began dlscussmg the possibility of creating more profltable rental units
within the building in the early half of 2012. An agreement was formed out‘of those

discussions, the basis ofwhich was as follows:

1 That fire is the subject of one of the defamatory comments made by Defamation Defendants
about Fokas.

2 Fokas held %: interest in the LLC and each Ferderigos Brother held % each.
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* Fokas and the Ferderigos Brothers agreed to expand the existing building at 229
l(ing Street by the adding two (2) more floors of rental suites to their existing
rental suites business which they operated together as the LLC. That plan later
expanded and the parties subsequently agreed to add three (3) ﬂoors so thatsix . ..: - 2

(6) ) rental sultes would be added‘- e

e Fokas and the Ferderlgos Brothe

uld share the costs‘o'_'fi-":design, engineering’i’;

and permlttmg in proport1on

LLC (the percentages’_b, ng

‘. Fokas and the Ferderlgos J-B"_ thers would mortgage the property at 229 ng

_ Street to secure the bank loan requ1red to fmance the rental expansmn plan o

e The loan amount as c"f’n lrmed by the commltment letter from South.Coast Bank

was to be $1 800 000_
- o The LLC would be the?b "fbwéf on the loan and the profit stream fromthe LCs

ex1st1ng rental suites business would fund payments on the loan;

. -Only Jacob Ferderlgos a ,okas would personally gua'rantee the loan,.f'_r'o_'r-n“South
Coast Bank; and .
* Once the loan was clo‘. L onstructlon would commence under a contrac w1th"' )
Kevin Carroll, the same contractor who constructed the original rental sultes
After canvassing a number of banks Fokas received a commitment from South Coast
Bank to fund the project. In reliance on that commitment, Fokas and the Ferderigos Brothers
began soending substantial sums of their respective personal money to pay for detailed

engineering, design and permitting work. The parties learned during the Board of

Architectural Review (“BAR”) review and approval process, that it would be possible to get
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approval to add an additional story to the project. This is when they agreed to revise the
plans and the loan to include the aforementioned total of three (3) stories/six (6) suites. In
September of 2014, the bank increased the loan a'mount to cover the estimate for the

’ ;-r_expanded constructlon plan and in October of 2014 Fokas executed a contract for the

s 'onstructlon of the addltlon to 229 ng Street

‘ 'Around that pomt i:-for the frst tlme dlssentlon n the ranks surfaced Splros

erderlgos 1nformed the group 'that he would not co executlng any . of the necessary

ank:'documents because hefhad dec1ded to seek a Famlly.Court ]udgeshlp When FokaSi

' "::""ob]ected to the potentlal delay, Phllllp entered the conversatlon 1nform1ng Fokas that hejv _‘ :

o 'would kill the deal 1f Fokas dld not - - in‘essence - shut up. The relatlonshlp between Fokasig

'I_?-Qkas, among other th_lngs:

s That he was losing interest ‘in .doirg business with Fokas simply because Fokas ,
wanted to move forward withf,_'t"hefproj',et:t;

e That the A_ppellants never a’ctifal_ly ag:reed to anything, despite the fact that ]acob

Ferderigos signed the commitmen :etter from South Coast Bank and all of the parties |

had shared in approximately $90,0000f expenses to design and permit the building

expansion; and
e That he was now unilaterally inserttng new, self-serving terms into the parties’
agreement that had never previouSIy been mentioned.
Following voluminous electronic mail exchanges between Fokas and the Ferderigos
Brothers, most of which involved the Ferderigos Brothers backing out of various aspects of

the previously agreed upon project, the deal died. Fokas filed a breach of contract action




against the Ferderigos Brothers insisting that they live up to their promises and
expectations. As the bad blood continued to boil, Appellants made the following comments

regarding Fokas:

"ollectlng insurance proceeds

F:okas pursued a fal,se WOrke_rs’ "eompen'_sz_a__t; vwhen he had, Appellants‘;f‘*l .
e'"‘_b'_een_ injured 1nways not re‘lat'edtoi the

-"_collectmg msurance proceeds and

{-T.hat Fokas falsely flled an insu'ra"n
‘ roofofthe bu11d1ng at 229 Klng Street due to a hurrlcane that Appellants sald were

“nq;e.

~ These comments were made to more than one perso

' nd_;v:\:(ere‘elﬂe_arlyAdefamatOry.

s }.Fokz’as had already filed an action forbreach o_f'oo‘ntract.against the Ferderigos

sta}nt_ -action agalnst Appellants. The ans'wlérl ‘Ap:'pellants in both cas:e_s_:included

o‘tj'nter'claims for defamation in which they al'lege-'thatho_l‘(as.published false and damaging

o statements against them. The statements allege'_d__l‘; made by Fokas to third persons were:
L o .That the Appellants reneged on the pl,an toadd Tthe additional rental suites at 229
King Street because it would resultin Phillip.'r‘erde‘rigos and/or Spiros Ferderigos not
being able to eat for free at the Old Towne Restadrant;
e That neither Phillip nor Spiros Ferderigos h'ave good business sense;

~ That Phillip and Spiros Ferderigos are bad business people; and

That Fokas hired someone to start the fire at. 229 ng-Street for the purpose ofA .

'and for the purpose of: S

cla1m 1nA1998 or 1999 for damages to-the | o




e That Phillip and Spiros Ferderigos were accusing Fokas of setting fire to 229 King

Street.

Fokas eventually moved for summary judgment with respect to the Appellants’ claims

- for ‘d.efamavtio'r‘_l,_.v"fﬁéépitﬁé,Appellants’ a_ttemp__t"t:q‘fpr_éVént’the trial courtfrom granting the

“motion by introducing even more allegedly-‘?déf?matofy commentsm ¥ .,..*by:'.“l::(j'l._(as at the

" hearing on ‘¢ imotions, the trial court grantedsummary )udgmentm vor of Fokas.

4_Fﬁro,m_'th:aft%__,r; ler, Spiros, _éﬁderigos appeals. ...

3 Those comments will be discussed in Section 11 of the Brief below.
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E ":"_;_f‘ii_ﬁthe movmg party is entl':_'

& -';'-',_',_'567 S.E:2d 857 (2002 R

ARGUMENT
L STANDARD OF REVIEW
When reviewing the grant of a summary judgment motion, an appellate court must

L .’ _apply the same standardthat governs the trlal court under Rule 56(c) SCRCP, Wthh provndes

. that summary ]udgment per when there is no genume issue as to any materlal fact and

'dgment asa matter oflaw See Flemma V. Roseﬂ.35 ) S r488

56 )",SCRCP | "When de '1n1ng 1f any trlabl

'i«'.{i-.:'ex1st the ev1dence and all reasonable mferences mu‘ tbe v1ewed in the hgh_ most favorab]e

T N : to the non movmg party z Flemmg, 350 S C at 493':94 567 S E. 2d at 860 see Belton v _

L Cmcmnatl Ins. Co., 360 S.C. 575, 602 SE. 2d 389 (2004) OSborne v. Adams, 346 S. c 4, 550

SE. 2d 319 (2001) Koestér s

Carolma Rental Ctr Inc 313 S C 490 443 S E. 2d 392 (1994)

and Mannma v. Quinn, 294 S. C 383 365 S E. 2d 24 (1988)
Ifthere isa scmtllla of ev1dence in the record Wthh glves rise to a genuine 1ssue of

materlal fact summary ]udgment should not be granted Howle V. Woods 231S8.C. 75, 97

S.E.2d 205 (1957) Hancock v. Mid- South Manaaement Co. Inc,, 381 SC;_'-3_26 330,673 S.E. 2d

801, 803 (2009) (“the non-moving party is only required to submlt a mere scintilla of
ev1dence in order to w1thstand a motion for summary]udgment ) The scmtll]a of evidence
rule means t__h_at'there must be some evidence arising out of testlr_no’ny_which elucidates the

issues of fact and. which enables the jury to form an intelligent c_onclusion, but does not

authorize admission of speculative, theoretical and hypothetical views. See In re Crawford,
205 S.C. 72, 30 S.E.2d 841 (S.C. 1944). A trial court may grant a motion for summary
judgment when the “pleadings, depositions, answers to interrogatories, and admissions on

file, together with the affidavits, if any, show that there is no genuine issue as to any material




fact and that the moving party is entitled to a judgment as a matter of law.” Rule 56(c),

SCRCP; See also, Tupper v. Dorchester County, 326 S.C. 318, 487 S.E.2d 187 (1997)

1. - THE TRIAL COURT PROPERLY GRANTED SUMMARY ]UDGMENT AS TO SPIROS .
FERDERIGOS g DEFAMA TION CLAIMS AGAINST FOKAS :

The tort of defamation permlt "lamtiff to recover ' v‘an m]ury to his- reputatlon;-

cauSedj-by:._false__ s_t'ateme_nts :,by_'a_nothe anks v. St. Matthew Bantlst Church 406 S: C 156

161,750 SE.2d 605, 50;{,‘7?:'(-2"01?3_)."*[\0 rove ‘idefam.ation,';a.:'_pla_i_n't‘i.”f;f:ﬁjv‘iis_t ghdw;";'(_i)‘a fa

tdefamatory stat__ment was made (2) the npr1v1leged pubh__ | 1on was made to a thlrd party

' (3) the publlsher was at fault; and (4) either actionabihty of the statement irrespective ofi e

- 'spec1al harm or the ex1stence ofspec1al harm caused by the pubhcation " Erzckson v. Jones St. R R

Publlshers LLC 368 S.C. 444 464, 629 SEZd 653 664 (2006) "A commun1cat10n_is.-».~i~
defamatorylflt tends to impeach the honesty, 1ntegr1ty, virtue or reputat1on N Hubba_rdl-{‘ .
and Fellx The South Carolma Law ofTorts at p 462 (an Ed 1997)

There is no genuine issue of material fact in the record in this case as. to the elements

: of defamation. Furth here is certainly no evidence that Fokas’madé' aI}_y}{_'_d_efamatory
statements to any third;,parties about Spiros Ferderigos. Alleged publi_cat_iozn;oi any alleged
defamatory statementscannot constitute defamation as any alleged statement5were made
to a party in the' companion Contract Case and were made during thecourse of the
disagreement betwee_n 'the parties to that case. The statements at issue'were part of the
disagreement which matured into the Contract Case. As such, any alleged defamatory
statements do not give rise to defamation, but are protected by the litigation -privilege.

Despite extensive discovery, Spiros Ferderigos failed to identify any person to whom

any the alleged defamatory statements were made or published other than Jacob Ferderigos,
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Appellant’s brother and co-defendant in the Contract Case. In his responses to
interrogatories, Spiros Ferderigos alleged that defamatory statements might have made to
Fokas’ mother, Irene Fokas, his father, Spiros Fokas, to his s_ister, Rania Nikatos, Kevin

Carroll and ]ustln Hansen See Record on Appeal ("R7). at pp» 400 424_ 503 521. Splros -

.Ferder os 0 :i'y 0 fered 51m1lar generalltles m hlS deposmon tes mony. .E'See R pp. 425 441# o

}1nformat10n and bel1ef" to’ have occurred lS not supported by even a scmt1lla of proofﬁv A

—'on'51stent w1th Sp1ros Ferderlgos lack of any- ev1dence of publ1cat10n Fokas has demed 1n:~

is. dep0s1t10n and aff1dav1t testlmony maklng any such statements to th1rd partles See R .
9-7 399 500 502 453- 459 536- 542 Irene Fokas was deposed in thls case and demed

fthe alleged statements were made to her by Fokas SeeR pp 442 452 527 535 ]ustln -

ansen has denied by aff1dav1t ever being told anyt _ ngabout the fire at 229 Klng St or the

ndants accusations about the cause of the f1re by'Fokas In the absence ofany evidence

publl_catlon_ to a third party which is not su_bje_ctj,toi;th‘e litigation privilege, Spiros

L iy ,__é,l‘_'derigos' claims fail as a matter of law and were properly disposed of by the trial court.
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A. There Simply Were No Defamatory Remarks Made by Fokas that Could Be Considered
Actionable Per Se.

A statement may be actionable per se where the defendant is presumed to have acted

with common law malice and the plaintiff is presumed to have _s‘uffered general damages.

. .Under common w 'slander is actionahleiper se 'only wh‘en'itl'“t:héfg‘es' _At"he_plaintiff IWi.th',oﬂn_éf;,_"

moral turpitude; (2)
" un'fitness ln one’

332-Si 502 511n5 506"

Or a statement maylbe not. actlonable per se in Wthh“ ase e

:-_nothmg lS presumed and the plalntlff must QIe d and prove both common law mahce and

‘ spec1al damages " Erlckson v Iones St Publzshers LLC 368 S. C 444 465 629 S. E 2d 653 664. o

iv‘”'f{ b_’;(2006)(emphas15 added) Common law mahce means the defendant acted w1th 1ll w11l o

F; toward the plallntlff or acted recklessly or wantonly, w1th a consc1ous dlsregard of the

._72‘92 SEZd 30, 34 (1982) "The

Ailt'_;»fplamtlff’s rlghts Padaett V. Sun News, 278 S.C. _2 32"

: 'rdetermmatlon of whether or not a statement is actlonable:per seisa matter of law for the

: ncourt to resolve " Enckson 368 S C.at 466, 629 S E 2d at 665‘:

: ln e_rectmg his arguments on appeal, SplroFer_derl_gos-attempts to convince this Court

o thatFOkaS alleged defamatory statements should‘,hfe_ Vlewed in isolation, without regard to
theobVlouS _applicable litigation privilege. Sprio Ferderlgos claims there is evidence in the
.'rec'o’rd of per se defamation by claiming Fokas madeuaspersions about Spiros Fergerogos

: __being unfit as a solicitor, attorney and business pers‘On. Spiros Ferderigos expends great
effort to convince this Court that any alleged such statements made were per se defamatory

without regard to the fact that any such alleged statements, in the trial court’s eyes, were
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protected by the litigation privilege. However, to the extent some rebuttal to the “per se in
isolation” argument is necessary, Fokas would point out the following.

1. Splros Ferderlgos Never Argued Statements Allegedly Made by F okas Were False.

It is ax10mat1c that” for a statement to be defamatory, whether per se» or merely - ..

}_,defamatory at _cor_n_m_ ( t must be fals_e'.‘;.ﬁ:l?@fcelv. Inter-Ocea_n’;C' ; 8 SC 8,145

alone prove those staements were, m fa 'not true" Not once m:1~0 pages d1d_ he show-l )

" that Fokas alleged statements contalned th smgle most 1mportant element of the cause of_—‘

:;_.'».'aCtIOI’l falsn:y Thus wh;leftruth is an afflrmatlve defense ina defamatlon act1on and whlle
jl , j: the court 1s ent1tled to presume the fa151ty of statements where defamat1on per seis alleged
’ the trlal court 1n thls 1nstance was correct in re]ectmg any such presumptlon because no per :

‘se defamat1on occurred

a:last d1tch anemic attempt to manufacture an. 1ssue of fact for thlS court, Appellants"

lean- on the followmg text as the ba51s for Spiro Ferderlgos assertlons of per se defamatlon

- If this deal is dead and you guys will not go forward unless you get to eat for
free at Old Towne then I would like my expensés paid back to me because [
have not delayed this project and we have had two closing’s cancelled due to
you guys reluctance to move forward. . . .lalso feel that I can receive my

. attorney fees back due to a breach of contract and there may be ethics
violations for Spiro admitting to threatening me by text. [ have had trouble
sleeping since [ have received that text which could be breach or of bad faith
dealing between partners. The eating at Old Towne for free was never an
agreement between us going forward with the new suites and cannot be
brought up now to delay the project. . . .Ihave cc’d my wife on this email so
that she will be informed of all my conversations because we are life partners.
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Sprio Ferderigo’s Appellant’s Brief at 9. Obviously, nothing in that text is defamatory, if true,
and Sprio Ferderigos has made as best tacit denials. of the truth of the text in his brief or
. ,,;otherw1se Even if Appellants could prove the statement to be false nothlng in the text is

.'defamatory as stated.

S :_ 2 A Statement ls Not Defamatory Simply Beca 3 Party Finds it Dlsagreeable K

. :Nothlng 1n the text relled upon by Appellants s defamatory at aII 51mply 'bécause

L .'SplI'O;F s '_derlgos doesn t llke 1t A statement is: not neg ”ssarlly‘-defamatory 51mply because 1t '

. - ':"1s unfavorable Murnhvv News& Courler 141 S: C 51 51 139 S E 189 190 (1927) (”To hold‘

s .,llbelous per se the mere statement that one has, falled or even that he was unable to furnish’

N bond would be carrymg the. law ofllbel beyond any precedent that has been called to our

attentlon ) Costas V. FIorence Prmtma Co., 237 S C 655 663 118 S:E. 2d 696, 700 (1961)

(“We pomt out that there is no allegatlon that the respondent lost any customers or had any
d1m1nut10n in trade There is no allegation ofspec1al damages for losses sustamed by reason

- ofthe pubhcat1on of the alleged llbelous statement In short, the complalnt does not allege ‘

special damagem :Dauterman v. State Record CO 249 5.C. 512, 519, "'"“.54 SE2d 919, 922

(1967)("The language complalned of by the plamt1ff was naturally dlspleasmg to him and
was unquestlonably of an unfavorable nature. However, it by no means follows that a
publlcatlon whlch is unfavorable is also llbelous M. |

Spiros Ferderigos may have taken offense to the aforementioned text, but being
unable to argue the falsity of that statement, he attempts to manufacture a statement worthy
of this court’s attention. Spiros Ferderigos grasps onto privileged communications of a

similar flavor to the above-cited text, couples them with cherry-picked deposition segments
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taken out of their stated context? to create “sound bites” designed to “create” some alleged
per se defamatory statements published to others by Fokas. The trial court properly saw

those attempts for the charade they are and granted summary judgment in Fokas’ favor.

B Any and All Statements Madeby. Fokas Were Made in the Course of thlgatton and o

as Such Are Protected by the thltalon Privilege.

1 Any Statements by Fokas Alleged by Spiros Ferderlgos to Be Defamatory Are"?,-“_
Absolutely Protected’ , "tlgatlon prnvnlege - i N

'land jacoh Ferderlgos‘ e1ther"relvated dlrectty to:the dlsputes b.etweervl the Ferderlgos Brothers
o __and Fokas.as those dlshutes matured mto the Contract Case or Were rnade durtng the course
oflltlgatlon As such the statements are-v' ﬂ‘erréd by the 11t1gat10r1 ormlege and are absolutely»‘{:;{?«:
protected | ' | | o .

" Any statement made as part of a }ud1c1al proceedmg, in or out of court 1s absolutely

':pr1v11eged under South Carolma law Crowell V. Herrma 301 S.C. 424 392 S E 2d 464 (Ct. -

App 1990) In Crowe[l a 'V":t':'rans of Foreign Affalrs court martial was determmed to be a

Jud1c1al proceedmg and s tements made during the course of the proc 'dmg'were

absolutely privileged.= ?I‘.h"e trial court held the VFW court-martial was a judici"

Crowell does not appeal thls"fmdmg, nor does he argue the defendants’ statements were
irrelevant to the issues he was eventually brought to trial on.” Id. at 430, 392S. E.Zd at 467.

“[T]he investigation of Crowell’s alleged misdeeds can be likened to a prosecutor gathering
evidence, interviewing witnesses and preparing a case. Accordingly, we hold the statements

made by Allen and Wilder during the course of their investigation of Crowell as trustees and

4 Of a witness speaking through a translator.
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as members of the investigatory committee, were absolutely privileged, inasmuch as the
statements bore relation to the contemplated proceeding.” Id. at 431, 392 S.E.2s at 467

(emphasis added). See also Sriberg v. Raymond, 370 Mass. 105, 345 N.E.2d 882 (1976)

(holdlng that an attorney wrltlng toa defendant threatenlng lltlgatlon could not be sued for
. »_defamat1on g1ven that the statements made were to the very defendant and addressed the

"."very claims wh1ch were ralsed 1n the eventual l1t1gat10n) and Mathzs v Kennedv 243 Minn.

19, 225 67 N.W, 2d 413 418 (1954)(conclud1ng that statements made in a ourt of record '.

_vavllng ]ur1sd1ct10n ofa guardlanshlp proceedlng
ref rence to orrelatlon to or connect1on w1th .the case'rbefOre the.court")
Sp1ro Fervderlg.os argues that Fokas’ pubhcatlon of statements made to Jacob
{';"Ferderlgos satlsfles the‘ element of pubhcat1on.to‘a thlrd party requlred when alleglng a
j":--:.defamatlon 'cause of actlon Any statements to ]acob Ferderlgos were in the form of text
' mvessag‘es sent to ]acob and the Appellants as part ofa dlscusswn and dlsagreement over the
o development project to add ﬂoors to the building at 229 K1ng Street. These dlscussmn’sand
dlsagreement resulted in the f1hhgv of the Contract Case. -»The statements concernlné pa.rtles |
“eating for. free,” statements quest1on1ng Appellants busmess judgment should they .
abandon the expansion prOJect and statements challengmg the 11th hour demands by S.plro :
Ferderlgos not only failed to be defamjatory, they were solely made in the context and: scope
of that same disagreement that Amatured into the Contract Case.- Further, they are directly
within the scope of the issues Snrrounding Fokas’ allegations of breach of contract and
breach of the duty of care. ‘Inasmuch as Fokas’ statements of bore relation to the

contemplated proceeding, Fokas’ text messages and all discussions between Fokas and the

15
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Ferderigos'leading up to and creating the disagreement that became the contract case are
absolutely privileged. |
The remaining statements Spiros Ferderigos relies upon in asserting a claim of
‘ _-_defamatlon are also very clearly covered by the absolute lltlgatlon pr1v1lege The statements_ :
- -‘relledon are statements by Fokas via text message in Wthh he addresses Splros-lierderlgos '

dlrectly for what Fokas bel1eved to be Spiro Ferderlgos untruthful deposmon testlmonygv

-_m the underlymg «a,ctl well as recountmg afﬁdamt‘testlmony descr1b1ng Splros.-v o

1gos threat to use h p031-t10n as an a531stant sohc1to to cause Fokas to become-the]’?';'

ljl‘;‘SUb]eCt Of 2 crlmma] anESt‘gatlon ‘f F Okas pursuedp the Contract Case Fmally, Appellantsf-' |

rely on Fokas’ statements responswe to hlS bel1efthat Appellants had accused Fokas ofarson :

»:','and 1nsurance fraud Addressmg the statements 1nd1v1dually, the statements concernlng" e

_"Splros Ferderlgos testlfylng falsely in h1s deposmon are dlrectly related to the dlscovery _

p_roceedmgs in this case. The statement responding.to .Spiros Ferderigos"’threats ofcriminal o

. ‘prosecutlon agalnst Fokas if he pursued a breach of contract action as a result of the 229~‘ .

-' 'Y_Klng Street expansion dlspute is d1rectly related to the | issues in the Contract Case and arlset‘“" .

out of an affidavit filed in this case. Th‘e.s‘t.atje'rne'nts Appellants complain of concerning Fokas’ T_

allegation that they were accusing him ofjarf’son}_"and other insurance fraud actions also fall . s

squarely within the absolute litigation pri-yil_e'ge as they are directly related to the matters in . o

this case. All statements asserted by Appellants are not only not grounds sufficient to
sustain a defamation cause of action against- Fokas, those statements are absolutely

privileged and cannot be used in support of Appellants’ claims.
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2. All Statements by Fokas Upon which Appellants Rely Are also Protected by the
Doctrine of Qualified Privilege.

The trial court properly granted Fokas’ motion for summary judgment because no
statement upon which Appellants rely fell outside the litigation privilege. South Carolina

also recognizes the doctrine of _cjualzlfie_"d;p‘riv‘ilege as proteotion"fromja'et_ions for defama’tion{ e

- A comm‘umcatlon made in good falth on any s ect miatt
'Fperson communicating. has an interest; or in referenceé !
is priv leged_lfmade toa: person hav1ng a corresp
o ugh-it contains matter which; w1thout his pr1v1lege 00) ‘
v .and although the duty is not a legal one, but only a or social duty ofi'_’ L
1mperfec ' obhgatlon The pr1v1lege arises fromthe neceSSIty of full and’
Aunrestrlcted commumcatlon concerning a matter in which the partles have an. "
interest. or duty, and 1s not restrlcted w1th1n any narrow llm1ts B

e actionable,

' Conwellv SDurOzI Co ofWestern South Carolma 240 S. C 170 178 179 125 S. E 2d 270 274-' -

275(1962), S
]acob Ferderlgos was a member of the LLC and the expansmn agreement that is the

center ofall d1scussmns and the dlsagreement g1vmg rise. to thls actlon and the. Contract Case.

o Jacob, therefore, shared the lnt_erestsof Fokas and whl1l_e'he mayhave taken dlffe'rent position

' V. than Fokas, Fokas’ »statements to him about mattersrelated to the expansion project at 229
5 Klng Street fall, if not under-'the protection of thle absolute litigation privilege, then wholly
y : lan'd‘clearly within the proteotion of qualified pr1v1lege Con'sequently, Fokas’ statements to
'»]:acob Ferderigos are not actionable. In spite _of__Appellants’ efforts to repackage and
_reinterpret Fokas’ texts and emails and/or Appellants’ efforts to manipulate deposition.
testimony from a confused non-party subject to repetitive harassment through an
interpreter, Appellants fail to produce any allegedly defamatory statement that could fall

outside of the litigation privilege. As such, summary judgmentin favor of Fokas should stand.
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C. Spiro Ferderigos’ Argument that Fokas’ Statements Were Actionable Per Quod, if
Properly Before This Court, Has No Merit.

Spiro Ferderigos’ final argument, one raised for the first time on appeal and an

argument Fokas can only hope was offered in ]est is that Fokas had no leg1t1mate business-

. 3related reason to make the allegedly defamatory statements about Spiro F _;,180'5 obtam"ed" B

by Appellants at the.llth hour Those statements per Splro Ferderlgos hfy as per quod

rocedurally

Should Not Be Consndered

Wlthout regard to whether or not any statements made by Fokas glverlse to per quod' B

:defamatlon the tr1al court s order is devoid of any reference to defamatlon'per qoud and
o "Splro Ferderlgos never ralsed the 1ssue inany subsequent motlons to the trlal court. As such
» thlS argument is not properly before this Court. “Itis axlomat1c thatan 1ssue cannot be ralsed
for the flrst time on appeal, but must have been ralsed to and ruled upon by the trial ]udge

to beﬂpreserved for appellate review.” Wilder Corp. v. Wzlke 330 5.C.71,76,497 S.E.2d 731

733 (1998)(c1tmg Creech v. South Carolina Wildlife and Marme Resources Dep't, 328 S.C. 24,

491 S E 2d 571 (1997)). In order to preserve an issue for appellate review, “[t]he issue must
have been (1) raised to and ruled upon by the trial court, (2) raised by the appellant, (3)
raised in a timely manner, and (4) raised to the trial court with sufficient specificity.” S.C.

Dept. of Transp. v. First Carolina Corp. of S.C., 372 S.C. 295, 301-02, 641 S.E.2d 903, 907

(2007)(citing Broom v. Southeastern Highway Contracting Co., 291 S.C. 93,352 S.E.2d 302 (Ct.

App. 1986). See Dixon v. Besco Eng’g, Inc, 320 S.C. 174, 463 S.E.2d 636 (Ct. App.
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L L0n.} L LC.v. Town ofMt -P1easant ’3‘38 SC 406 422 526 SE. 2d 716, 724 (2000)‘

1995)(holding that issues on which the trial judge never ruled and which were not raised in

a post-trial motion are not preserved for appeal); United Dominion Realty Trust. Inc. v. Wal-

Mart Stores, Inc., 307 S.C. 102, 413 S.E.Zd 866 (Ct. App. 1992)(holding that where the circuit

»__court 51tt1ng on appeal d1d not address an issue and appealmg party made no motlon

’ ifpursuant to Rule 59(e) of the South Carolina Rules of C1v1l Procedure to have 1t'i '_le‘:%_gn_ _the

'1ssue the allegatlon W not"". reserved for further rev1ew by the Court oprpeals): o

.‘on requxrement on the a 'pellant is meant to l")"le'—"'the'

o "

- lf'lower court to’ rule properly_after 1t"has con51dered all relevant facts law andarg

W1thout

‘an 1n1t1al rullng by the tr1al court a rev1ewmg court s1mply would not be able to evaluate '

whether the tr1al court commltted error.” SC Dent ofTransn 1% M & TEnter 379 : fC. 645

658 59, 667 S.E. 2d 7 15 (Ct App 2008)(c1t1ng Staubes v. Cltv ofFolIv Beach 339 S C 406

412,529 S.E.2d 543 546 (2000) Accordmgly, “it is a l1t1gant S, duty to brmg to the court s
attention any percelved error and the fallure ‘to do so amounts to a walver of the alleged

error.’ SC DeDt ofTransn 372 S.C. at 301 641 S.E.2d at 907 (c1t1ng Parks v: Morris Homes

Corp., 245 S.C. 46 471 141 S.E.2d 129, 134 (1965) “IE ]ven 1f an 1ssue 1s preserved at the
trial court level 1t must stlll be properly raised and argued to the appellate court.” S.C. Dept.
of Transp., 379 S C at 658 59,667 S.E.2d at 15 “[I]ssues not argued 1n the brlef are deemed

abandoned and Will not be considered on appeal.” Fields v. Fields, 342 S.C. 182,191 n.8,536

S.E.2d 684, 689 n.8 (Ct. App. 2000) (citing First Sav. Bank v. McLean, 314 S.C. 361, 363, 444

S.E.2d 513, 514 (1994)); see also Glasscock, Inc. v. U.S. ‘Fid. and Guar. Co., 348 S.C. 76, 81, 557

S.E.2d 689, 691 (Ct. App. 2001)(“[A] one sentence paragraph raised in an appellant’s brief

was insufficient to preserve the issue for appeal.”).
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The Appellants and Jacob Ferderigos unquestionably agreed to the expansion of the
building at 229 King Street and spent substantial sums to pay for detailed engineering,
design and permitting work. These costs, which totaled almost $90 000, were shared by the

' "‘hip in the bullding and the Old Towne Sultes LLC

parties' i.n”per‘iportion to their oWn

- Spiros Ferderigos was heav1ly 1nvo’ ed in dlscussmns w1th the expected lender for the::

prOJect about the prOJects fina nd“when f1nanc1ng was secured and the prOJect-

" to pull out ofthe pro;ect and even ally clalmed there never was any agreement to co p__ete _

the pro;ect desplte the group expendlng $90 000 in preparatlon for 1t 5 Despite all of that R

‘Spiros Ferderlgos (llke hlS brother Philhp) is now taklng the) posmon that Fokas was to bla

for-the prOJect s demlse and that Fokas .made defamatory statements .1n retahation for thef ) ':‘ o
Appellants’ refusal to go through w1th the prolect ConSIdering the unrefuted ev1dence in the |
-record and Spiros Ferderlgos obv10us defamatlon ofFokas that posmon is utter-Iy’amazmg v

2. Splro Ferderlgos Clalm of Per Quod Defamatlon Lacks Merlt | .

Even 1fthls Court finds that the per quod argument was preserved for appeal it has
no merit and is clearly offered asa last-ditch effort to manufacture some scmtilla of ev1dence
where the trial court agrees the record has none and further entice this court to overrule A
privilege clearly established in law. “South Carolina courts use libel per quod to refer to
situations where the defamatory meaning is not apparent without reference to extrinsic

evidence.” Hubbard and Felix, The South Carolina Law of Torts, at p. 491 (3rd Ed. 2004).

5 That assertion, in and of itself, is indicative of the untenable positions the Appellants have
taken throughout this litigation.
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None of the statements cited in Spiro Ferderigos’ appellant’s brief requires any
“extrinsic evidence” to make clear any alleged defamatory meaning, even if taken in the
context that Spiros Ferderigos suggests (which Fokas disputes):

e The Appellants did- not agree to go forward w1th the plan to add addltlonalf; -

..".f.‘_ rental suites at 229 Kl A: reet because the Appellants could not eat for:fre

,‘"Neithér Appéllant* as b'us'irie'ss sense; o

_!_Th , Appellants are bad busmess people
. The Appellants were accusmg Fokas ofsettmg flre to 229, ng Street : o

o Splros Ferderlgos v1olated an ethlcal rule by threatemng Fokas and

e SplI‘OS Ferderlgos is unfl'?_ as' a sohc1tor and/or attorney
N'on'e of tho_se sta‘temeri:ts requires ei(trinslc evidenoe for even the most simplistic mind to
'understand Puttmg Spiro Ferderlgos perceptlon ofthose statements a31de the statements

"~51mply either (1) are not defamatory or (2) are protected by the lltlgatlon pr1v1lege Splro

' Ferderlgos failed to ralse thlS argument to the trial court and further. falled to argue that

protections of prlvlleg‘e“are waived under per quod defamation. Even 1f he:;had Spiro
Ferderlgos would not have been able to produce any evidence suff1c1ent to w1thstand
summary )udgment. The‘re'fore, the trial court made no error in granting FOk,a”s" motion for

summary judgment.
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CONCLUSION
The trial court properly concluded that any statements made by Fokas about the
Defamation Defendants were either not defamatory or protected by pr1v11ege The pr1v11ege

. "ff.._»*_extends to alleged defamatlon per se and/or per quod (an argument not properly preserved o L

for appellate reVIeW) Assuch Fokas respectfullyrequests that thlsCourtafﬁrm the Order | |

anting him summary judgment in this matter.
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