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Apbé"éﬁts' (sometime' collectively refer_red to as. “Patients”) respectfully
| show unto the Court the following:
1. Incorporate Positions and Arguments Set Forth In Brief of Appellants
Patients incorporate the positions and arguments set forth in the Brief of |

Appéllants Speéifically‘ to emphasize that the action against Laurens »County
Hospital and Greenville Health System is an action fof_breach of contract and an
' ac.tio'n for breach of duty to exercise due care in the special relationship between_
‘Laurens County Hospital and patients whé underwent sﬁrgery ét Lauréns County
~ Hospital. Patients do not allege an action based upon breach of contract nor
upon negligence of Dr. Brown even though stated, or at I‘east implied, at several |
| -points in Re‘sp‘ondents’ Brief. _ | v , |

| Patients further emphaéize that Laurens County Hospital is alleged fo
have breéchéd'the contract because of acts and derelicts of employees of.
La‘urens_' County Hospital. (R. pp. 151-152, paragraph 73 of Second Amended
Compléiht) | Also, Patients emph.a'size that employees of Laurens County
Hospital are alleged to have failed to exercise due care in the spécial relationship

betwéen patients and Laurens County Hospital. (R. pp. 153-154, paragraph 81 of

Second Amended Complaint)..



2. Breach of Contract and Negligence by Employees of Laurens County
+Hospital

Itis acknowledged that Section 3.2.1 of'the Medical Staff Bylawé sets forth
“requirements for initial and continding appoivntrr‘lent'to the Medical Staff:
3.2.1(e) ‘;LIP’s shall maintain valid professional liability insurance
coverage in the amount deemed necessary from time to time...”
(emphasis added) '
(R. p. 208) .
The Bylaws required Dr. Brown to maintain valid professional iiability '
insurance WhiCh covered claims of the patients as a condition of practicing
medic‘{ne in fhe hospital. It is -undisput‘ed that during the six months from July 9,
2009 to January 14, 2010, Dr. Brown was privileged at Laurens County Hospital
ahd allowed to perform surgeries and furnish rmedical_ca're'; but, he did not
maintain valid professional liability insuranée covering the claims of Mrs. McCord
and Mrs. Sherfield. (R. pp. 269-283; R. p. 284 R. pp 304-306; R pp. 296-299). -
The person solely | responsiblé for “crédentialing é_nd privileging of
physicians” was Mrs. Lynn Reaves. (R. pp. 290-291, 294 - Reaves deposition
4:17-18,.17:6-12,‘ 37:3-5). Unfortunately, she was not aware of the difference
between an occurrence policy and a claims made policy, nor was she aWare of
the effect on the insurancé coverage of McCord/Sherfield of a change from
JUA/PCF to MAG Mutual, nor was she familiar with tail insurance nor extended
coverége. (R. pp. 293—295 - Reaveé Deposition 41:7-10, 25:20 to 26:2, 37:6-10).
The failure of employees of Laurens County Hospital to require Dr. Brown

to maintain valid professionai liability insurance covering the claims of McCord

and Sherfield during a six month period that he was allowed to be privileged was
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a breach of the contract between the Patients and Laurens County Hospital. (R.
pp. 151-152, paragraph 73, Second Amended Complaint). Also, Laurens County

Hospital failed to exercise due care in the special relationship with the Patients.

| (R. pp. 153-154, paragraph 81, Second Amended Complaint).’

3. Intent of the Parties — Compliance with State Law and
Regulations '

Pnatients submit that in order to e\)aluate the intent of the parties;tq the
contract it would be helpful to understand the pu'rpo.se for'establishirig the -
hospital and thé legal requiremeﬁts governing the operatién of the hospital.

The. stated purpose for establisvhivng‘ a'} county hospital is that the “hospital

established under the provisions of this article shall be for the benefit of the

inhabitants of such county and any persons falling sick. or being injured or

maimed within its limits” (S.C. Code Ann. 44-7-750 (1976))
In addition to being established under state' law for the benefit of the

inhabitants of the county, the South Carolina IaW‘requireé each hospital to have a

“single organized medical staff that has ovérall responsibility for the quality of

medical care provided to patients.” (S.C. Code_ Amj.v44-7-260 (D) (1976); S.C.

Code Ann. Regs. 61-16, §301). Further, the medical staff shall “with the approval

of the hospital governing body, adopt bylaws, rules and regulations to govern its
operation as an organized medical staff.” (S.C. Code Ann. Regs. 61-16, Section

3017).

' “It is undisputed that pursuant to Hospital Medical Staff Bylaws (“Bylaws”), Dr. Brown had to
maintain medical malpractice insurance in order to retain pnwleges at the Hospital.” (R. p. 8;,

Order, page 2; Brief of Respondents, page 2).
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AAc.:cording'Iy, }ince‘ t‘h4e‘SouthHCaroIina étafute énd DHEC regulations
impose affirmative duties upon the governing body for the operation of the
hospital, Patients submit that “compliance with state law and AregthIations”
constitute a part of the confract bvetween the parties. The Medical Staff Bylaws,
which govern the operation of fhe hoépital, require the medical staff to ensure
that the physician‘s privileged to practice in Laﬁrens County Hospital “maintain
: valid ‘p'rofessi(')né_l Iia"b._ility insurance coverage” during their éppointment to the
medical staff, ~(R.' p. 208 - Article Il STAFF APPOINTMENT 3.2.1(e)).

Patients further SVmeit that it would be helpful in evaluatihg .intén't' of the
parties to examine why the requirement for mainfaining I,iabilityr i’nsuranc.:e is
imposed and the general acceptance of this requirement in the industry.

As noté'd in the Brief of /’Appellants, thé expert witness for Laurens Counfy
Hospital, Jarﬁes W. Weiss, MHA, confirmed that “it was commoh practice for the
governing body, in _2008 and 2009, to require physicians practicing in .thé_ hospital
to carry and maintain. medical malpractice' insurance.” (R. p. 311, Weiss
deposition 58:4-8). The reason it was common practice for ho-sp}itaIAs t_o require
physicians to maintain professional .Iiability insurance was because the Instiﬁjte
of Medicine reported in its sentinel réport, entitledl “To Erris Hhman”, in 1999 that
the situation in bur nation’s hospitals was an “‘epidemic of medical errors.” The
report estimated that “at least 44,000 and perhaps as many as 98,000 people,}
die in hospitals each.year as a result of medical errors that could have been
prevented. This death toll exceeds the deaths from motor-vehicle wrecks and

cancer.” (R. p. 222).



fose

Following the Institute of Medicine report, the Inspector General of the
United States Department of Health. and Human Services published a report
 entitled “Adverse Events in Hospitals: National Incidences Among Medicare
Beneficiaries.”

The report noted as follows:
an estimated 13.5 percent of hospitalized Medicare beneficiaries
experienced adverse events during their hospital stay;
an estimated 15,000 Medicare patients die each month from
adverse events that contribute to their death; and

44 percent of adverse and temporary harm events were clearly or
likely preventable. , :

*

(R. pp. 223-225)

For good reason, Laurens County Hospitel.and most other Ameriean
hespitals haye agreed to require physicians practicing in the ho'snital to maintain
valid _profession.al Iiability' insurance. This is obvious‘ly a service r)rovided by
Laurens County Hospital that is beneficial to rts patients. It is also a'requirernent
adopted by the Medical Staff of Laurens'CoUnty Ho‘spital as part of its “overall
responsibility fer the quality ef medical care provided to patients.” (S.C. Cdde
;?\nn. 44-7—260(D)). Thus, Patients submit t_haf the requirernent' is a part of the
contract, or, at least, it is va reasonable construction of tne contract term “services_
to be rendered.” '

Additionally, Patients gave deposition testimony regarding their intent and
their understanding regarding “services to be rendered”. (Brief of Appellants
‘pages 13-14; R. p 331- McCord deposition 105:19 td 106:18; R. p. 333 -

Sherfield deposition 67:20 to 68:12).



Mrs. McCord te;tified it was her intent and underétan&ing that part of the
“services to be rendered” by the hbspital was the compliance by the hospital with
legal requireme'nt_s which directly or indirectly affected her medical care and legal
rights. (R. p. 331 - McCord deposition 105:19 to 106:18). The testimony of Mrs.
Sherfield was similar. It was her intention that the hospital would comply with all
state and federal laws, ves'pecially to require its privileged surgeons to cdmply
with t_he lhospital rqleé arlld'ré_gula.t’i‘ons for doctors to mainfain»professvional liability
insurance. (R. p. 333 - Sherfield depésition 67:20 to 68:12). Aléo, Mrs. Sherfield
knew, at the time of execution of the contract‘, that Laurens County Hospital
.require.d any doctor privileged there to have professional liability insuranc;e. -(R.- p.
v334 - Sherfield 'd_eposition 71510 72:9). z |

‘The intent of-'{he Patienfs was that they would be 'protécted during their
| hospital stay by all means available — South Carolina law, rules and re_gulati_ons
of the hbspital, bylaws governing»the operatio‘n of thé hospital, and contracts with
physicians Which hav_e req}uirem.ents to protect the patient.

4, Respondents’ Defense ofllmpossibillity of Performance is Not -
Applicable. : :

Respondents argue .at several points in their brief that Laurens County

Hospital “could not force Dr. Brown to do anything”, there was nothing anyone —

besides Dr. Brown — could do to rectify the situation®, “Laurens had no direct

2 Respondents object to the deposition testimony of Mrs. McCord and Mrs. Sherfield on the
grounds that the deposition transcripts were not part of the record prior to summary judgment
being granted. (See: Brief of Respondents, page 9). The sealed original transcripts of
depositions taken by Patients were forwarded for filing prior to the hearing on January 6, 2017.
The sealed original transcripts of McCord and Sherfield were, and maybe still are, in the
possession of Respondents. The sealed originals were not filed by Respondents prior to the
hearing. Subsequent to the Summary Judgment hearing, on February 27, 2016, Patients
forwarded copies of the deposition transcripts of McCord and Sherfield for filing. The Summary
Judgment Order of Judge Griffith was executed February 28, 2017. _
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control ohver him” .andu “ther.e is ne evidence thatﬂd.oing either of those things
would have prompted Dr. Brown.. to pu.rcha_se tail " insurance.” (Brief' of
‘Respondents, pages 17-18).

These positions.are in 'the nature Qf the‘ defense of impossibility of
performance which “should be raised as an affirme_tive defense in the first
responsive pleading.” 30 Williston on Contrects §77:6 (4" Edition). Respondents
| _- did not raiseimpos’sibility of performance as an affirmiative defense in Answer to
Second Amended C,omplaini.'(R. pp. 159-170, Answer to Second Amended
Complaint). | |

| The party claiming impossibility of performance has the burden of provihg
the defense. Hawkins v. Greenwood Development Corporation, 328 S.C. 585,
593, 493 S\.E. 2d 875, 879 (1997). In order to sr'low impossibi'lity of performance -
as a defense to breach of contract, party must establish uneXpecfed -occurrence
of intervening act, that sech occurrence was of charecter that its nenoccurrence
was basic assumption of parties agreen;lent, and that occurrence made
performance imp_ossible. The Opera Cempany qf Boston, Inc. v. The Wolf Trap
Feundatioq for the Performing Arts, 817 F.2d 1094, 1102 (4™ Cir.1987). The
issue of applice{ion of the defense of impossibility of performance is a question of
fact requiring determination by the jury. S

Thus, the' issue of defense of Aimpossibility of performance is not preserved
as an affrmative defense sin»ce' it was not raised in the pleadings. Also, if the
defense of impossibility of performance' was allowed as a defense, it would raise

a jury issue whether or not the defense was applicable to this case. =~ .



5. Respondents’ Contentlon of Additional Sustalnlng Grounds for
Summary Judgment

A. | Contention that Plaintiffs’ Injuries Were Not Proximately
Caused by Defendants’ Acts or Omissions.

It appears that the contention of Defendants of “no proximate cause” is

based upon the defense that it was Plaintiffs’ fault because Dr. Brown was not

- put on notice of their claims in a timely manner, that Laurens County Hospital

was not at fault because Dr. Brown “failed to purchase tail insurance”, and it “was

., not Laurens’ fault that Dr. Brown decided to move out of the country."’ (Brief of

Respondents page 17.) o ’ | N

Respondents further argue that after Dr. Brown “falled to purchase tail

coverage or prior acts coverage”, the damage had been»done and there was

" nothing anyone — besides Dr. Brown — could do to rectify the situation”, and that

“Laurens could not force Dr.* Brown to do anything.” Plaintiffs do not agree that
thlere was nothi'ng Laurens Cou‘nty Hospital coulvd.or should have done. |

| The Claims-Made Policy issued by JUA/PCF terminatedl 7/9/2009. (R. dp.
269). The Extended Reporting Period Endorsement, i.e. tail insurance, could
have been purchased.'on,‘ or before, 1/54/2010. (R. p. 284). During this sixl
month period from 7/9/2009 to 1/14/2010, Dr. Brown remained a member of the
Medical Staff' of l__a.urens County Hospital performing surgeries until he .
temporarily relinqu‘ished surgical privileges to perform' “hysterectomies, ante’rior
and posterior repair_s, and urethral slings.” (R. p. 289). |

As a member of the Medical Staff and an LIP (“Llcensed Individual

Practitioner”), the Bylaws mandated that Dr. Brown “maintain valid professional



liability insurénqe covera.ge” to retain “continuing appointment to the Medical
Staff”, i.e. privileges to perform surgery.

Further, Dr. Brown was allowed to receive a monthly forgiveness of debt
‘owed to Laurens County Hospital for previously provided subsidy payments as
set forth in the Subsidy Contract. (R. p. 215, Article IV: Repayment). However,
Dr. Brown was required to keep the professional liability insurance in full force
and effect or the Hospital could terminate the Subs‘idy Contract and req'uire the-_
| unpaid subsidy to immediately become due and payablé. (R. p. 216,'Article VI:
Professional Liability Insurance). |

| During the si); month period from:7/9/2009 to 1/14/2010, Dr: .Brown ‘was

privilegéd'to perform surgery és a member of the Medical Staff butr had not
_purchased the tail insurance. Dr. Brown was receiving a rhonthly reduction of t.he .
subsidy payment of $5370 per month. If Dr. Brown was in violation of the
contract, he faced a potential demand for over $250,000 for the portion of the .
subsidy not forgiven. (R. p. 219). |

As - previously noted, Laurens County Hospital e‘mbloyees were
responsible fo require Dr. Brown to comply with the‘ Bylaws and maintain
professiénal liability insurance for claims prior to 7/9/2009 which included
. ‘McCord and Sherfield claims. Further, Laurens County Hospital had leverage to
force Dr. Brown to comply with the “Medical Staff Bylaws provisions requiring'
members of the Medical Staff to maintain professional -Iiability insurance. The -
leverage iﬁcluded 1) allowing Dr. Brown to retain privileges'pérforming surgeries

at Laurens County Hospital to earn money from his profession, 2) ‘continuing



monthly forgiveness of subsidy payments of $5370 per month, and 3)N‘ no;t‘. _
triggering the acceleration of over $250,000 in outstanding subsidy payments.
| Apparently, the reason Laurens éounty Hospital did not require Dr. Brown |
to maintain professional liability insurance coverage on the claims of McCord and
Sherfield is because the person responsible for physician r:ornpliance did not
know the reason for Exterrded Reporting Period Endorsement (“tail”) or Prior Acts
Coverage ir_rsu.rance. (R. pp. 201-294 - Reaves depdsition 17:’6-12,' 23:23-25,"
25:20 to 26:2, 37: 6-10) | o

PIairrtiffs submit that the responsibility for Laurens Cbrrnty Hospital to
require Dr. Browrr to maintain valid professionél Iiébility insurance coverage for
all his patients was significantly enhanced .becaus'e‘of t-h.e‘nu'm}erﬁc')us sources of
potential medical negligénce being committed by Dr. Brown during the six month
period from July 9, 20098 to January 14, 2010, to wit:

*

Affidavit of Sandra Thompson — Administrator for Quality and
Compliance summarizing medical negligence events of Dr. Brown
(R. pp. 296-297, paragraph 4);

MAG Mutual Memorandum regarding 8 medrcal malpractice claims
submitted by Dr. Brown (R. pp. 307-308);

Letter of Michael Stribling, MD, Chief of Surgery — regarding
continuing pattern of surgical misadventures by Dr. Brown (R. p.
303); and

* Memo of Rufus W. Watkins, MD — regarding .eleven Scrub Techs
concern for.the inordinate number of inadvertent injuries to the
bladder, bowel, and uterus, especially with the sling procedure (R.
pp. 301-302).

Based upon the foregoing, Plaintiffs submit that the issue of causation is
an issue of fact to be decided by the jury and is not, in this case, a question of .

law.
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. B. Contention that Plamtiffs Claims are Barred by Statute of
’ Limitations

1. Breach of Contract"
An action for breach of contract must be brought within three years of the
Adate the action accrues. S.C. Code §15-3-530(1). The discovery rule determines |
the date of accrual for a breach of contract cause of action. Pursuant to the
discovery rule, a breach of contract accrues not on the date of the breach but
rather on the date the aggrieved party either discovered the breach or could or
-should have discovered the breach. Maher v. Tietex Corp, 500 S.E.2d 204 (S. C
Ct. App. 1998). |

| The pre-suit mediation in McCord”was held December 1, 2011 and it was

discovered that MAG Mutual Insurance Company was not providing insurance
coverage for the claim. | Subsequently, it was learned in discovery that JUA/PCF
did not issue tail insurance. Thereafter, McCord and Sherfield obtain"ed _
judgments on March 11, 2014 .against Dr. Brown for his acts of medical-
-negligence (R. pp 181-190). | -

The failure of Dr. Brown to maintain professional liability insurance was
' disc'overed at, or around, the mediation held December 1, 2011. The action at
* bar was filed March 29, 2014 which was \ivithin three years of discovery of the
‘breach sothere is no violation of the statute of Iimitations for the breach of
‘contract(a'ction‘. | | -

y Negligent Breach of Duty of Care
‘An action for negligence under the South Carolina Tort Ciaims Act must

" be “commenced within'two years after the date the loss was or should have been

11



- discovered.” S.C. Coclle.§15";'74:8-10. It is cleér that a cause of é;:tion for
"yrjc_é‘gligence cannot- éccrue uﬁtil there is an injury. ~An injury must first occur
before a party can maintain an action ‘to enforce. it ‘since injury vis an element of a-
cause of action in tort. McAlhany v. Carter, 781 S:E.2d 105 (S.C. Ct. App. 2015).

The plaintiffs did not suffer a loss by tHe actioné of Lau_rens County
- Hospital nor have a right to sue- Laurens County Hoépital until judgmént was
rendered agai’h'sti Dr. Brown. At that point, the negligent écts of Laurens County
Hospital emploS/ees resulted. |n a loss to Péﬁents, i.e., judgments which Would
have been covered by professional liability inéUrance but the insurance coverége' '
R waé not available due‘ to the negligence of embloyees of Léurens County
Hospitél. The judgments in favor of‘ McCord and S_herfield were rendéred March
-1, 20-14.‘_ (R pp. 181-190). The ac_ti‘on against Laurens CQUnty Hospital was
filed 15 dayé later on March 26, 2014, well within the two yeér timé; period.

c. Cbntqntion that Plaintiffs’ Grievances are Mis-Directed to the
Courts. ‘ ' :

Resppndents begin their argumenf u‘nder this heading as “Much of the}
Plaintiffs’ Brief is dedicated to putting forward “facts and policy arguments_as to
’why.physicians and/or h_ospitals s‘hould be required to carry medical'malpractice
insurance.” (see, e.g., Brief of Appellants at 8-10). |

vActuaIIy, the reason for putt.ing‘ forth these facts is to déscribe ‘the facts
that affect the state of mind and intent of the parties to the contréct. In evaluating
- 'the intent of these parties, it is important to recognize the operational

environment of the hospital. (Brief of Appellants, page 12).

12
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For examplé, Respondents argue in support of the Order that “Services to
be Rendered” in thé context of that Iparagrapn, refers to tnosé services that the
Hospital actually provides énd bills for, such as room charges, medications, and
meals, not ensuring that an independent physician has medical malpractice
insurance. (R. pp. 11-12), Patients point out that although the Order recognizes |

'meals_ as a service, the hospital does not bill separately ;‘or this serviCe_. (R. pp.
176, 178). Nor d(_)es the hospital bill separately for nursing care althsugh it
should be asknowledged that this is a service prnvided by the hospital. Further,
the record is devoid of any schedule of servicés which are to be separately bi‘IIe'd
by the hospital. |

-Plaintiffs point out that Laurens County Hospital is requ-ired by state law
and DHEC regulations to provide other services on behalf'o‘f' pat_ients, namely,
“maintaining a single organized medical staff that has overall responsibility for the
quality of medical care provided td patisnts” (S. C.. Code Ann. §44-7—260(D)) and
“the medical staff shall, with the approval of the nospital governing body, adopt
bylaws; rnles and regulations to gdvern its organized medical staff.” (S.C. Code
Ann. Regs. 61-16, §301). To carry out the requirements mandated by South
Carolina law, Laurens County Hospital promulgated the Medical Staff Bylaws.
These Bylaws set forth the Purposes and Responsibilities of the Staff which
include,” among other things, the responsibility for privileging physicians to
perform surgery in Laurens County Hospital. (R. pn. 205-20.8).

As part of its résponsibility, the Medical Staff 'imposed requirements for

initial sontinued appointmént to the Medical Staff for the physicians to maintain
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.valid professiohal'liability insurance coverage. (R. p. 208 - Article' Il STAFF
APPOINTMENT 3.2.1.(e)). Plaintiffs point out that the requirement for physicians
practicing in the hospital to have valid prbfessional liability insurance was the
prevailing practice of hospitals in America during 2008 and 20098. This was
acknowlédged by the exbert witness fo_r Respondents,iJames Weiss,vMPH, (R.
pp. 31 1-312 - Weiss depoéition 58:4-8, 62:23 to 63:27) and the expert witness: for
the Plaintiffs, John Hyde, PhD, (R. pb. 199-200 - Hyde'depIOSition '_'1_97:16 to .
198:‘18). It was also acknowledged that hospitals acréé’s the country adopted
similar requirements because of the “epidemic of medical erroré” occurring in
hospitals as reported by the Institute of Medicine and és confirmed ih the report
of the I_nspeétor General of the Department of Healfh and Human Services. (R. p.
222; R. pp. 223-260).
| The reduiremen’t that physicians maintain valid professional liability
insurance was adopted by the Laurens County Hospital -Medical »'Staff.r— the
}mposition of this requirement was not a violation of the State Constitution, not a
violation of the constitutional separation of powers, nor a violation of the “police
powers” of the State as referenced by Respondents. (Brief ovaespondents,
pages 21 to 24). The authority of the Medical Staff to require valid professional
liability insurance for physicians performing surgery in fhe hosp'ital was adopted
. as part of ité statlﬁto'ry requirement for “overall responsibility for the quality of
medical care brovided to the patient” (S.C. Code Ann. §44-7—260(D)) and DHEC
regulations to “‘adopt bylaws, rules and régulations fo govern its operations as an

organized medical staff.” (S.C. Code Ann. Regs. 61-16, §301)).
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In summary, Patiehté submit that it is a question of facf whether or not the
parties intended for the additional services provided by the hospital, but not -
separately billed, to be part of the contra'ci-"for the consideration paid by 'the_
Patients. '

CONCLUSION
_ 'Patients request that the Court reverse the s‘um'mary. judgment of the
circuit court and remand this casé-for a jufryv trial on the merits. " |

Respectfully submitted,

September ; , 2017
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