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STATEMENT OF ISSUES ON APPEAL

Did the court err in refusing to consider the issue of marriage and stay the
action pending a resolution of the marriage issue?

Did the court err in the exclusion of evidence proving Appellant’s direct and
indirect contributions to jointly owned real property?

Did the court err in the determination of the Appellant’s contribution in
jointly owned real property?

Did the court apply the appropriate analysis in its determination of the
parties’ interests in the real property at issue?

il



STATEMENT OF THE CASE

This ’is an action for partition of jointly owned real property initiated by the
Respondent. Appellant counterclaimed énd alleged that the circuit court lacked
jurisdiction and that the court should consider the parties’ relationship and same
sex marriage.

A trial was held before the Honorable Ellis B. Drew, Master in Equity on
March 16, 2015 and May 21, 2015. An Order of Partition was entered on June 26,
2015. A tirhely motion for reconsideration was filed by the Appellant which was -
denied by order entered August 3, 2015. A timely notice of appeal Was filed by the
 Appellant.

The Respondent \A-faS represented below by Margaret Chamberlain of
Greenville. Trhe Appellvant was représented below by John Reckenbeil and J.

Falkner Wilkes joins representation of the Appellant on appeal.



- STATEMENT OF THE FACTS
At the beginning of the trial the Respondent moved to exclude any evidence
as to the parties’ marriage. 219. The Respondent aiso moved to exclude any
evidence as to-a claim based on “sweat equity” by the Appellant in any real
property other than the two subject of the partition action. 219. Respondent
..'claimed that the indirect “sweat equity” in other property was not properly before .
the court as it was not raised in the Appellant’s Answer and Counterciaim. 219.
“Also at the beginning of the trial the Appellant argued a motion to stay the :
proceedings Based on the existence of on-going litigation between the pai'ties |
arising out‘ of the family court on the issue of marriage, and the potential for
exclusive jurisdiction of the family court over the subject real property as part of
~ the parties’ marital estate. 221. The court denied the motion stating that it
: expressed no opinion on whether there was a ﬁnarriage and, that even if there was,
it was still a pe;rtition action with two people that jointly owne(i property. 221. The
- Respondent renewed the motion at the end of the Plaintiff’s case. 287. The court
granted the Respondent’s motion to exclude indirect contributions including the
“sweat equity” in the felationship including other real property that the Appellant
claimed was rolled over into the real property subject of this action. 227; 288-289.

The parties agreed as to the basic values of the properties. 228. The



Respondent testified that she édded the Appellant’s name to the title of both
properties so that if anything happened to the Respondent the Appellant would
have a place to live. 252. She also testified that she put the Appellant’s name on
the property because their relationship was deteriofating and that she thought it
would help their relationship.253. She specifically testified that putting the
Appellant.’s name on the titles protected the Appellant in the'évent of her [the
Respondent] death. 253. The properties were titled as joint tenancy with the right
of survivorship. 262. Respondent testified thought that despite this she did not
intend to convey fifty percent interest fo the'Appellant or that the Appellant
receive fifty percent interest in the event that they “separated”. 253.

The Respondent also put the Appellant on a checking account that she had
since sometime in the 1990's. 254. Respondent referred to the account in her
testimon;y as “joint checking accoﬁnt”. 255, 1. 22-25. Th%: Respondent admitted
that the Appellant contriButed $22,000.00 to the Lake Hértwell property.[258. At
one point the Respondent’s counsel sent a letter to the Appellant’s counsel telling
her she could live in the lake house. 267. Part of the acquisition of the property at
issue involved the Appellant’s execution of a quitclaim deed to the Respondent on
other property in Greenville county for one dollar, love and affection. 269.

Appellant’s counsel proffered that witness Stephanie Camputaro could have



'gestiﬁed to ofhg:r properties and the relatiqnship of the parties (evidence that had
been excluded under the pre-trial ruling). 189. The court allowed testimony that
Camputaro Was witness to many conversations about their properties, their life as
a whole and what they both achieved together. “Like any other married couple
they both contributed different things.” 189, 1. 20-23. The parties both contributed
to the life and properties that they had. 190. That they kept upgrading the eqﬁity
and properties. 190. Camputaro witnessed the Appellant doing the majority of the
Wdrk in refurbishing the Hilton Hedd property. 192; 228. Camputaro equated the
parties’ relationship financially to a.marriage. 198. (The court repeatedly stated
that it would not consider evidence -of }11arriage or relationship.)

Appellant’s counsel proffered that the Appellant could testify to
contributions excluded by the court that she claimed should have been considered
in determining herg interest in the prosperities. 300. The court respdnded that those -
would be the subject of another cade or another court. 300. Appelldnt testified that
she spent a lot of time and effort working on the property which they intended for
their refirement. 301. Appeilant testified that she was unable to take on other jobs
while renovating their propertie;s. 302. The parties continually worked on flipping
properties to upgrade to more desirable property for their retirement. 302. The

decision to purchase the Hilton Head property was a joint decision. 303. All of the



prior prqperties rolle_d forward to hglp enable the pu_rchasg the Hil‘_con Head
Aproperty. 204. The Appellant testified to the extensive work she performed in}
renovating property. 206§ 229-247. Appellant also testified that she paid $1,300.00
out of pocket for plumbing and electrical work. Appellant prepared a “standard
invoice” to list the work and value she put into the Hilton Head property. 215;
229. Appellant testified to.two‘ values constituting some of her direct contributions
to the properties, $13,000 and $17,490.83. 216.

| Appellant testified that each party’s will left everything to the other party.
219. AppeHant testified that she drew the plans for the Lake Hartwell home and
was there during every single day of construction. 215. Respondent’s involvement
in the construction process was minimal. 220. Appellant testiﬁed to .the work she |
performed on the lake house. 225; 250. Appellant’s contribution of $20,000 in the
lake house was on top of thé $22,000 contributions from roll over of appreci,ation
from the prior properties. 220. Appellant sai;l she gave the Respondent the rﬁonies
left over from the previous/properties (two lots and a log cabin) and the $22,000.
| 220-221. Appellant testified that she was responsible for a total direct contribution
of $42,00.0 that was put into the lake house. 223. A- summary showing the

contribution was proffered as Def. Ex. 8. 323. On cross-examination the $22,000

was referred to as the “down payment” and the o\nly other contribution was
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Appéllant’s work and effqrt going into it as payment.” 227.
At the end of the hearing the Respondent’s counsel requested partition by
- allotment of sole title based on the contributions of the parties. 240. Appellant
sought 50% interest by sale and right of first refusal. 240-241. The court then gave
the parties 20 days to come up with offers to burchase the interest of the other
party for the court to consider. 242.Thev parties -agreed. on the value of the
pro.perties. 243-244. The court discusses getting the bid before considering an
order requiring the sale of the property. 244. The hearing was concluded to
reconvene at a later date. |

When the court reconvened the trial judge asked the parties to each state for
the record their offer to buy out the other’s interest in the properties. 351. The
- Appellant offered to purchase the Lake Harwell property for $175,000. 353. The
Respondent offered $275,100 on the Hilton Head property and $188,407 on the
Lake HaﬂWell property. The court found that the Reséondent’s offer the highest
~ for each of the two properties. 353. The court accepted the offers of the
Respondent and divided tﬁe net equity in each based on what the court found were
the parties’ respective direct contributions of cash, excluding roll over

appreciation or other indirect contributions that the Appellant had sought to

introduce and have considered. 353-359. Although the court mentioned the



Ya 66

Appellant’s “sweat equity” it éwarded all of the remaining equity in both houses to
the Respondent. 359-360. The court denied Respondent damages for ouster. 360.
The court awarded the Respondent $5,000 in attorney fees and costs. 360-361;
372. As part of its reasoning the court stated that the marital claim “makes no
difference to me.” 363, 1. 21-364, 1. 9.

| Appellant filed a Rule 59 motion raising thé following issues: 1) The court’s
failure to consider the issue of marriage; 2) The court’s failure to consider [allow]
evidence that would be proper under~an equity analysis; 3) That the decision
should be vacated and the matter transferred to the family court for equitable :

division as marital property. 132.



ARGUMENT
L THE COURT ERRED IN REFUSING TO CONSIDER THE ISSUE
OF MARRIAGE AND STAY THE ACTION PENDING A
RESOLUTION OF THE MARRIAGE ISSUE. ‘
Standard of Review-
A partition action is an action in equity. In an appeal from an equitable

action, this court has jurisdiction to find facts in accordance with its own view of

the preponderance of the evidence. Doe v. Clark, 318 S.C. 274, 276, 457 S.E.2d

336, 337 (1995); Laughon v. O'Braitis, 360 S.C. 520, 602 S.E.2d 108 (S.C. App.,

2004).
The question of subject matter jurisdiction is a question of law for the court.

Capital City Ins. Co. v. BP Staff, Inc., 382 S.C. 92,99, 674 S.E.2d 524, 528 (Ct.

App. 2009). This Court is free to decide questions of law yvith no deference to the
trial courf,. Hammer v. Hammer, 399 S.C. 100, 730 S.E.Z(i 874 (S.C. App., 2012).
Discussion of the szﬁe |

The court’s refusai to consider the issue of marriage and stay the trial of the
case was error. The parties in this case have pending litigation as to the existence
of a marriage in Appellate Case No.: 2014-001109. In the event that the parties are
ultimately determined to be married, the circuit court’s order will lack subject

matter jurisdiction and become void ab initio. See DeWitt v. S.C. Dept. of




ﬂighlwavs & Public Transp., 274 S.C. 184, 262 S.E.2d 28 (1980) (all proceedings
ofa couft lacking subject matter jurisdiction are a nullity, and its judgment has no
effect). The court therefore erred in staying the trial in this case pending a final
determination of the parties’ marital status. |

Lack of subject matter jurisdiction may not be waived, even by consent of

the parties. Anderson v. Anderson, 299 S.C. 110, 382 S.E.2d 897 (1989). Subject 'A

matter jurisdiction can be raised at any time. [S]ubject matter jurisdiction may not
be waived and the issue may be raised at any stage of the pfoceeding. Eaddy v.
Ea_ddy, 324 S.E.2d 70, 283 S.C. 582 (S.C., 1984). "[Ijssues relating to subject |
matter jurisdiction may be raised at any time ... aﬂd should be taken noﬁce of by -

this court on our own motion." Bunkum v. Manor Properties, 321 S.C. 95,

99-100, 467 S.E.2d 758, 761 (Ct.App.1996). Brown Vl.' Greenw.ood School Dist.
50Bd., 344 S.C. 522, 544 S.E.2d 642 (SC App., 2001)..

In the event that the parties aré determined to be married pursuant to the
common law, then only the family court can determine thei; respective interests in
the real property at issue which, having been acquired during the rﬁarriage, would
‘presumptively constitute marital property. See S. C. Code Section 20-3-630 as to
- martial property and S.C. Code Section 63-3-530 which provides: (A) The famﬂy

court has exclusive jurisdiction:. . .(2) to hear and determine actions for divorce a
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vinculo rha'trimonii, separate support and maintenance, legal separation, and in
other mérital litigation between the parties, and for settlement of all legal and
equitable rights of the parties in the actions in and to the real and personal
property of the marriage and attorney's fees, if requested by either party in the
pleadings; emphasis added. See Hammer v. Hammer; 399 S.C. 100, 730 S.E.2d
874 (S.C. App., 2012). In the e?ent that the separate litigation resolves the marital |
question in the Appellant’s favof, then the circuit court is without subject matter
jurisdiction and the order of partition becomes void. As the final ruling on the
marital status of the parties could render the decision of the circuit court void, the
circuit court erred in failing to stay the proceedings. |

In the event that the marriage of the parties is affirmed by the separate
appeal, then the Appeilant would be prejudiced as the circuit court’s analysis and
- determination of the parties’ ihterests in the real property at issue différs -
substantially from the analysis applicabie in thé family’s determinations relevant
to the equitable division of marital property. See SC Code 20-3-630. The court’s
exclusion of evidence and refusal of considerations relevant in marital litigation,
resulted in the exclusion of substantial value in the Appellant’s interest in the

properties that otherwise would have been considered by the family court:

10



In making an equitable distribution of marital property, the court must
(1) identify the marital property, both real and personal, to be divided
between the parties; (2) determine the fair market value of the.
property so identified; (3) apportion the marital estate according to
the contributions, both direct and indirect, of each party to the
acquisition of the property during the marriage, their respective
assets and incomes, and any special equities they may have in marital
assets; and (4) provide for an equitable division of the marital estate,
including the manner in which distribution is to take place. Toler v.
Toler, 292 S.C. 374, 356 S.E.2d[296 S.C. 294] 429 (Ct.App.1987);
Gibson v. Gibson, 283 S.C. 318, 322 S.E.2d 680 (Ct.App.1984).

Johnson v. Johnson, 296 S.C. 289, 372 S.E.2d 107 (S.C. App., 1988), emphasis
added.
Thus the Appellant was prejudiced by the circuit court proceeding prior to
the conclusion of the litigation to settle the issue of marriage.
II. THE COURT ERRED IN ITS DETERMINATION OF THE VALUE
OF EACH PARTIES’ CONTRIBUTION TO THE PROPERTIES.
The issue of each party’s interest 1n the subject property is a factual
determiﬁation. Assuming arguendo that the bartition action is appropriate, the
court still erred in excluding relevant evidence of value contributed by the
Appellant to each property. In this case the éourt ruled that it would not consider
evidence relating to any properties other tflan the two directly subject to the
partition action. This was error.

The record shows that the parties purchased and sold (flipped) multiple

11



pieces of real property culminating in the purchase of the Hilton Head property.
What little testimony of the Appellant was allowed, shows that appreciation
realized from the sequential property sales was attributable' directly the efforts of
the Appellant in renovating and refurbishing each property. The net gain from that
appreciation was then funneled into the purchase money used by the Respondent
to burchase each c;f the subject properties. Appellaﬁt sought to offer evidence to as
to the chain of sales and resulting build up of equity to show the full extent of
value she contributed to the ultimate purchase of the two properties. This evidence
was neceséary for a proper deterfnination of the Appellant’s interest in the subjeét
properties.

The court excluded evidence relevant and necessary to a proper
d_etermination of the Appellant’s interest in the subject property. Evidence is
-rélevant if it tends to establish or make more or.le;ss probable some matter in issue

upon which it directly or indirectly bears. State v. Alexahder, 303 S.C. at 380, 401

S.E.2d at 148; State v. Schmidt, 288 S.C. 301, 342 S.E.2d 401 (1986)." “All that is

required is that the fact shown legally tends to establish, or to make more or less
probable, some matter in issue and to bear directly or indirectly thereon.' It is not
required that the inference sought should “necessarily follow' from the fact proved.

Evidence is relevant if it makes the desired inference more probable than it would

12



be without the evidence." Jon P. Thames & W.M. Von Zharen, A Guide to

Evidence Law in South Carolina 28 (1987)(quoting Francis v. Mauldin,v 215 S.C.
374,378, 55 S.E.2d 337, 338 (1949)). Evidence the Appellant sougﬁt to introduce |
relating to other previously “flipped” properties was relevant in determining the
amount of appreciation realized in each sale. As a result of the Appellant’s efforts -
the appreciation that accumulated from sale to sale ultimately became a part of the
Respondent’s purchase money used in one or both of the properties subject of this
case. As a result of the exclusion of relevant evidence, the court’s valuation is in
error. The court’s calculation is further in error as it failed to adequately consider
the Appellant’s contribution of “sweat equity” of approximately $20,000
Appellant put directly into the Lake Hartwell house. The record simply does not
support the circuit court’s ruling.

The éouﬂ eﬁed in excluding relevant evidence that W:ould tend to show the
value of the property attribu;cable to the Appellant’s long term “sweat equity.”The
court further erred in }f_ailing to consider all of the Appellant’s direct “sweat
equity” contributions to the subject propérty. The decision of the trial court should
therefore be reversed and the matter remanded to the appropriate court for a
deterrninétion of the full value of the Appellant’s contributions to and interest in

the properties at issue based on all of the relevant evidence.
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CONCLUSION
The decision of the circuit court should be voided, or in the alternative,
reversed and remanded for further findings as to the Appellant’s direct and

indirect contributions to the value of the property at issue.

Respﬁc‘;ﬁllly submitted,
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Counsel for Appellant
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