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STATEMENT OF ISSUES ON APPEAL

| 1. |
Whether S.C. ,AC'ode Ann. § 56-5-2946, South (,;arolinz;l’s implied consent statute, is_
. unconstitutional undér the Fourth Ame'ndment" because it operates és a per se exception to the

warrant requirement in violation of Missouri v. McNeel.y, 569 U.S. 141 (2013)?

2.

Whether the trial judge erred by denying Appellant’s motion to suppress the evidence
obtained from the warrantless collection of his Blood and urine where la\IJ\‘/ enforcemént was
required to obtain a warrant before directing hospital personnel to‘ collect a blood and urine
sample from Appellant since there were no éxigent circumstan\ces to justify the ‘warrantless
search, and since Appellant dici not consent, and if he did consent, his consent was not freely and
-voluntarily give\n?

| 3.
. t . _

Whether the trial judge abused his' discretion by denying Appellant’s motion for a
continuance where “good cause” existed since the judge granted Appejllant’s motion to relieve
counsel midtrial, even though it was timely filed six wéeks béfé;e the start of trial, but refused to
permit Appellant adéquate ti}me to retain otherl counsel, and wheré Appellant was prejudiced
because he was ultimately fofced to proceed pro se witﬁ stand by counsel who was unfamiliar
with his case aﬁd the prior proceedings?

4.
.Whether Appellant’s Sixth Amendment right to counsel was Violated when fhe trial judge

granted Appellant’s motion to relieve counsel without conducting a proper hearing pursuant to
_ o~ ,



Faretta v. California, 422 U.S. 806 (1975) or advising Appellant of the dangers and

disadvantéges of self-representation? | )



STATEMENT OF THE CASE

A Greenville County Grand Jufy indicted Appellant on February 19, 2013 for felony DUI
( resulting in great bodily injury. R. 496-497. His ease was called to trial on May 12, 2015 before
the Honorable Robin B. Stilwell, and a jury.{ R. 1. Assistant Solicitors ASar'a Lee Drawdy and |
Stan Overby represented the state, and Randy Chambers represented Appellant. R. 1. On the
morning of the second day of ttial, Judge Stilwell granted Appellant’s motion to relieve counsel,
but denied his motion for a continuance. R. 129, 11. 6-10. Consequently, Appellant proceeded
_ prb ae. Jake Erwin was appointed as standby counsel. R. 130, 1L 10712. On May 14, 2015, the
| jury found Appellant guilty as indicted. R. 327, 1. 24 — 328, l 6. He was sentenced to fifteen
years imprisonment; R. 333, 11. 19-23. | .‘ |
On May 20, 2015, Appellant timely filed a notice of appeal. The Office of Appellate!
Defense undertook'representation of Appellant ancl requested the tl‘ial transcript. | Over a year
. later, the Office of Appellate Defense received an incomplete transcript. At a rninimum, the
transcript was missing the complete testimony of six witnesses and the partial testimony of two
witnesses. H |
On September 29; 2016, Appe‘llant filed a rnotion with this Court seeking to remand his |
- case to the trial court_te reconstruct the record. Byvorder filed Nevember' 4, 2016, this Court
granted Appellant’s rnotion and remanded the case.
On March l4 2017, a hearing was held in Greenville County before Judge Stllwell to
~ reconstruct the record. R 369. A551stant Solicitors Sara Lee Drawdy, Stan Overby, and Judy
Munson represented the state, and Appellate Defender John Strom represented Appellant. R.
369. At the begmnmg of the hearing, Appellant moved to have the assistant solicitors who

represented the state at tr1al recused because they were w1tnesses for purposes of the
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reconstruction hearing. R. 373, 1l. 2-21. However, Judge Stilwell denied the motion. R. 373, L.
22 — 375, 1. 1. At the conclusion of the hearing, Judge Stilwell orally ruled the record of
Appellant’s trial had been sufficiently reconstructed to allow for meaningfuf appellate review.
R. 466, 1. 24 — 469, 1. 10.

By letter dated August 25, 2017, Appellate Defender John Strom notified this Court that
Appellant wished to waive his right to challenge Judge Stilwell’s oral ruli'ng that the record of his
trial had been sufficiently reconstructed to allow for meaningful appéllate review. Enclosed
within this let;[er was an affidavit signed by Appellani McCall confirming his desire not to appeal
" Judge Stilwell’s ruling. | |

By letter déted September 6, 2017, in response to Appellant’s August 25', 2017 letter and
aécompanying affidavit, this Court directed Appellant to file a motion. On October 11, 2017,
undersigned counsel was assigned to represent Appellant after Appellate;Defend_er John Strom
left the Office of Appellate Defense. 0;1 Octqber 18, 2017, Appellant filed a motion to accept
his decision not to appeal the ruling reconstructing the record. By order filed November 16,
2017, this Court granted Appellant’s motion.

This appeal from Appellant’s conviction and sentence follows.



STATEMENT OF THE FACTS

Facts Presented at Trial

On March 4, 2012, at approximately.S:SO p.m., a traffic collision ‘occurred between
\ Appellant ;'md Robert Suddeth near the intersection of S.C. :291 and Worley Road in Greenville,
South Carolina. Prior to the collision, Apbellant was traveling northbound on S.C. 291 and Mr.
Suddeth was traveling southbound. Appellant, who was driving a Ford Explorer, travéled left of
lthe centerline, crossed the median, and struck Mr. Suddeth’s Chevrolet pickup truck head on. R.
105, 1. 22 — 106, 1. 15. Both men were entrapped in their fespectivé veﬁicles and had to be
removed by the fire department and emergency personnel. R. 154, 1. 4 — 155, 1. 1_3; R. 159, 1L
10-18; R. 165,1. 8 - 1j66, L1 .
Appellant was transported to 'Greenvillre Memorial Hospitél at 6:29 p.m. by ambﬁlance.
R._ 146, 1. 20 — 147, L. 1.2. Before he vx;as tfaﬁsported, Sergeant Wes Hiatt of the South Cérolina
Highway Patrol spoké to Appellant in-the back of the ambulance. Appellant denied he had been
drinking and told Hiatt that his brakes failed. Hiatt claimed that during his discussion with
Appellant, he noticed Appellant’s eyes were “glassy and his pupils were dilated.” R. 167, 1.7-
169, 1. 5. However, Hiatt did not smell any alcohol on Appellant’s person. After speaking with
Appellant, Sergeant Hiatt told Trooper David McAlhaﬁey, the primary investigator, that, while
he did not think Appellant had been drinking, he suspected Appellant was “on some kind of
- drug.” R. 169, 1l. 6-9. His opinion was based not only on his observation of Appellant in the
back of the ambulance, but also -'bas‘ed on Athe nature of the car accident in which Appellant

crossed the centerline. R. 171, .16 —172,1. 18. |
As the primary investigator, Trooper McAlhAaney spent close to two hours at the location

" of the collision. He interviewed two witnesses who confirmed what McAlhaney suspected
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occurred based on his observation of the acc.ide.nt scc;,ne and the location of the vehicles. The
'wi‘tnesses maintained Appellant’s Ford Explorer crossed the median dividing the northbound and
southbound lv'cnlnes of traffic and struck Mr. Suddeth’s Chevrolet pickup truck head on “for no
“ reason that they could see.” R. 176, 1'. 7~_— 177, L. 5.‘ | |

In addition to Sergeant Hiatt aﬁd Trobfer McAlhaney, there .were épproximately' evight
éther troopers with thé highway patrol at the ségne to assist in the investigation. R. 16.5,;11.. 5-7.
The 'Maj or Accident Investigation Team‘(MAITV). of the Highway Patrpl also r_esponded.

After McAlhaney completed his investigation at the accident location, he travelled to the
hospital where he interviewed Appellant. Appellant was lying on a stretcher in the hallway of
the critical care unit. R. 177, 11. 6-24. Appellant told McAlhaney that there wefe no calibers on
Athe whe‘els of his vehicle which hold the brake pads in place.. Consequently, Appellgﬂt
maintained his vehicle did not have any operable brakes ét the time o(f t_he collision. R. 178; i1, 1- |
6. He denied dri(nking any alcohol, Abut alliegedly admitted to téi(ing prescriptioh medication. R.
178, 11. 9-22. McAlhaney ¢laimed Appéllan_t af)peared “sleepy” and believed “something wasn’t
right” because of Appellant’s reaction when he \_;vas asked a question. 'A"ppellant 'allegedly wohld '
‘;open his eyes\real wide” before answering €éach of McAlbancy’s questions. R. 178, 11. 13-18.

Based on. Trooper McAlhaney’s investigation at the gccident location and his

‘ observations of Appellant, he; decided to arrest VAppellant'for felony DUI résulting in gréat bodily
~injury. R. 179, 1l. 14-25. Appellant was arrested at 8:13 p.m. R. 183, 1. 18-20. MéAlhaney'
claimed that after he notiﬁéd Appellant of | hisia.rrest, he édvised him of thé implied conséﬁt
statute and told Appellant that, pursuant to- the statute, he. “must submit to either one or a

combination of chemical tests for the purpose of determining the presence of alcohol, drugs or a

combination of alcohol and drugs.” McAlhaney claimed he read the complete advisement form



as reqdired by the implied consent statute,;gave Appellant a copy, and asked him to sign
“aeknowledging receipt.” R. 180, l. 1 - 182, 1. 2. According to McAlhaney, Appellant signed
the form and agreed to give a blood and urine sample. R. 181,1. 22 - 182, 1. 18. McAlhaney then
found a nurse to colleet the samples. Appellant’s urine eample was collected at 8:45 p.m. and his
blood sample was collected at 9:05'p.m.' R. 184,‘1. 14 -185,1.22.

Appellant’s blood sample was later analyzed by a forensie toxicologist at the South |
Carolina Law Enforcement Division (SLED). It tested positive fol methamphetamine and
benzodlazepmes including Lorazepam and Klonopm R. 243 1L ll 12; R. 248, 1l. 6-15. These
results were confirmed after an analysis of Appellant ] ur1ne sample R. 249 1. 2-21.

After a three day trial, the jury u_ltimately found Appellant guilty of felony DUI resulting
in great bodily injury. R.327,1.24—328,1.6. |

Motion to _Relieve Counsel aﬁd Motion for a Continuance
Appellant filed a pro se motlon to relieve counsel on March 27, 2015, approximately six-
weeks before trial. R. 494. For whatever reason, a hearing on Appellant’s motion was never
heard and a ruling was never made. On the morning of the second day of trial, Appellant
renewed his motion to relieve counsel. Randy Chambers, Appellant’s then counsel, informed the
trial judge:

AN

‘ He [Appellant] summoned me back this morning saying that he needed to
talk to me and has told me that he feels I am not doing an adequate job. He
doesn’t want me to represent him anymore. I’ll let him state what his reasons
[are] more but he made statements that led me to believe that my continuance as
an attorney basically would put me in jeopardy as far as allegations he planned to
make against me. So [ think he has created a conflict between us.

' F
He clearly does not want me to continue as_ his lawyer and it’s my
understand_ing that he wants the Court to grant him a continuance and allow him
to hire an attorney . . . : '

R. 122, 11 6-22 (emphasis added).



Appellant informed the judge that "he. “ﬁl;:d a motion té relieve Mr. Chambers back in
_Mérch.” R. 122\, 1.24 —123,1. 1. Appellant thén orally renewed his motion to relieve counsel
arguing that he and Chambers hgd a conﬂictvthat could npt be resolved. Appellant ¢mphasized
thét the trial started without a hearing ever being held on‘hi\sAmotion to relieve counsel and he
never got “to be heard in relation to it.” He strongly asset;ted that he “was supposed fo be heard

on the motion ﬁfst” before the trial began. R. 123, 1. 3 — 125,.1. 23. Chambers then joined in
\ Appellant’s motion sfating that he did not believe he'couid “effectively rebresent him anymoré.”
R.125,1.24 — 126, 1.5

Appellant again stated that he wished for Chambers to -be relieved and moved for a
contihuancé so that he coﬁld retain other counsel. Thé trial judge denied the mot.ion for a
continuance asserting Appellant “waited until we have impaneled a jury” and “begun the
presentation of evidencg;” R.126,1.17 - 128,1. 25. .

| When asked by the trial judge, Appel‘lant asgerted that. he was not willing to assume the
_ risks of prgcee(\iing pro se. R.127, l.\23 — 128, 1.-6.. As far as the possible appdintment of stand
by couﬁsel, Appellant stated, “I’m going to leave that up to you, Judge.” R. 128,1.7-129,1. 5. ‘
_The judge then ruled: ‘;Mr. Chambers, I'm gqing_to relieve you as counsel in this case. Would
" you i)lease ask the public defender to send someone to the courtroom to sit with him [Appellant]
and answer and address ansf questions thaf he may have during this triél‘f” R. 129, 1. 6-11. A
break in the proceeding$ then occurred. |

After the break, the judge stated, “I believe th¢ record speaks for itself with respect to
what has transpired. I will state that we conducte:‘d a hea;ring in accordance With [Faretta] v.

" California and I have made a determination that the waiver of prior counsel has been made
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knowingly and intelligently and that the defendant does have a right to proceed pro se.” R. 130,

‘ 11. 2-8. )
The trial judgevvultimately appointed Jake Erwin of the Gre.e‘nville éounty Public
l'D.efe‘nder Office as stand by counsel. R. 130, 1. 8-12.’ In so doing, he stated, “Mr. Erwin’s
duﬁes with respect to }\1is representatjon and assistance of Mr. McCall [Appellant] shall be to .
answer any questions and to assist in any way that you feel is - - each of you feels is necessary. 1
will also say, Mr. Erwin, to the extent tha;c -you. feel it isvneces.sary [and] appropriate, I’ll allow
you to participate in the trial. ‘H_o'weve'r, [ am not suggesting that ybu should or that it [is] -
appropriate that you will: I'm just giving you '\that leeway. Each of you cén make that decision
-as'you go forward in this case.” R. 130, 11. 13-22.

Before the trial resumed, Appellant vehemently asserted, “I am not waiving my right to
counsel.” R. 130, 11. 23-24. He exclaimed, “I didn’t ask to represent myself . . . You’re forcing
me.” R. 132, 11. 16-22. | ‘

- In response to Appellant’s assertions, the trial judge stated:

I’ve also held a hearing in accordance with State versus Fuller, 523 S.E.2d

168." In this case there has been a request for relief of counsel during the
pendency of the case after the jury had been impaneled and after the presentation
of a significant and substantial amount of evidence. It is within the discretion of a
trial judge to grant the motion for the relief of counsel during the pendency of the
proceeding and I’ve elected to do that based on the totality of the circumstances.

I find specifically that the motion was ill-timed and that the ultimate end
of the motion to continue and the motion for relief of counsel is to delay and
hinder the administration of justice.

I will tell you the continuance of this case would have a significant
prejudicial effect on the state because the state has subpoenaed all of its witnesses
which are substantial in amount, over 40 in reading the witness list. Also, the
defendant has had the opportunity to witness and view a specific amount of

! State v. Fuller, 337 S.C. 236, 523 S.E.2d 168 (1999).
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presentation of the case to include all o(f its tactical proceedings in opening
~ statements and its order and method of presentation of evidence.
R. 130,1.25-131, L. 23. | ;
The trial then resumed with Appell_ant pro se and Jake Erwin acting as s‘tandby counsel.
R. 134, 1. 5-24. During the remainder of the trial, Erwin engaged in improper hybrid

representation. Both Erwin and Appellant cross examined witnesses, voiced objections, and

+ raised motions. Erwin gave the closing argument. See R. 309, I. 14 —314, 1. 13.
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ARGUMENT
1.

‘S.C. Code Ann. § 56-5-2946. South Carolina’s implied consent statute, is

unconstitutional under the Fourth Amendment because it operates as a per se exception to the

warrant requirement in violation of Missouri v. McNeely, 569 U.S. 141 (2013).

- How the Issue was Presented Below
Appellant moved pretrial to suppress the evidence obtained from an analysis of his blood
and urine samples, which were collected without a warrant pursuant to. S.C. Code Ann. § 56-5-

2946. He argued § 56-5-2946, our state’s implied consent statute, is unconstitutional under the

United States Supreme Court’s holding in Missouri v. McNeelv, 569 U.S. 141 (2013), which
‘held “a warrantless search of a person is reasonable only if it falls within a reco.gnized exception”
to the warrant requirement. Partly quoting the Court in McNeely, Counsel for Appellant asserted
“that in drunk driving investigations, the natural dissipation of alcohol, or we can argue by
extrapolating drugs in the blood stream, does not constitute an [exigency] in every case sufficient
for conducting a blood test without a warrant.” R. 6, 1. 15— 7, 1. 11. Counsel argued there was
no way to read McNeely and not conclude that a “statute that allows for a warrantless intrusion
into the body of a defendant . . . is unconstitutional.” R. 7, 11. 12-17.

The state argued in return that McNeely “has no effect on [§ 56-5-2946] in terms of its
constitutionality.” R. 10, 1l. 14-16. The assistant solicitor stressed that in South Carolina all
statutes are presumed constitutional and are to “be construed so as to render them valid.” R. 15,
1.22 — 16, 1. 1. Additionally, the solicitor asserted that implied consent statutes have “withstood
constitutional muster” by the Urrited States Supreme Co‘urt and that the Court in McNeely even

referenced “implied consent statutes as a means by which states can obtain this evidence.” R.
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15, 1. 17-21. The state ﬁled a Brief in Opposition to Suppression of Blood and Urine Samples
_and Analysis, which was marked as Court s Exhibit No. 2. See R. 336
The tr1a1 Judge ultimately found the statute was constrtutronal He ruled:

With respect to the unconstrtutronahty'of the statute per McNeeley, |
believe the responsive case in this instance is [Schmerber]. When you look at
McNeeley, 1 don’t think it changes the state of the law with regard to drug
samples and illegal search and seizures related to the blood sample in DUI cases.

I think it simply clarifies [Schmerber] Versus California.2

In [Schmerber], there s a portion in the case which suggests if taken to its
logical conclusion that because of the d1551pat10n of the half life of alcohol in the -
system that there’s an argument that could be made that you could take a drug
sample under any set of circumstances. I think that McNeeley if you read it in its
entirety essentially it’s clarifying that to say that [Schmerber] does not stand for

“the proposition that you can pull a blood test under any set of circumstances in a
DUI case. What it says is you look at the totality of the circumstances and you
may be able to and you may not be able to.

However, such as in the case of McNeeley, an officer-can’t simply redirect
to the hospital because he’s gotten a clear indication from the defendant that he
won’t take a Breathalyzer test, which is what had happened, which is clearly
unconstitutional. ' '

However, when you look at [Schmerber], the facts are very similar and the
distinguishing fact in [Schmerber] was there actually was an objection to taking
the blood and notwithstanding the objection to take the blood, it still allowed that
evidence to be admissible.

I dlso say one additional thing with respect to the illegal search and seizure

and the nonconsentual taking of a blood sample. One. thing that distinguish[es]

_ this case in the State of South Carolina from the cases that were before the

Supreme Court is that there is an implied .consent statute. It’s a specific statutory

- mechanism for felony DUI which means you do apply the implied consent to the
taking of a blood sample in the event of the felony DUL.

Now, the Supreme Court may look at that and say that is, in keeping with
McNeeley and with [Schmerber], unconstitutional but that will be a decision for
them to make. I presume it’s constitutional at inception and find that there was an
implied consent under the statute in the State of South Carolina.

" R.78,1.20-80, L15..

2 Schmerber v, California, 384 U.S. 757 (1966).
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Discussion
S.C. Code Ann. § 56-5-2946, also known as the implied consent statute, states in relevant
part:
(A) Notwithstanding any other provision of law, a person must submit to elther
one or a combination of chemical tests of his breath, blood, or urine for the
purpose of determining the presence of alcohol, drugs, or a combination of
alcohol and drugs if there is probable cause to believe that the person
violated or is under arrest for a violation of Section 56-5-2945 [felony DUI].
- (B) The tests must be administered at the direction of a law enforcément officer.
The administration of one test does not preclude the administration of other
tests. The resistance, obstruction, or opposition to testing pursuant to this
section is evidence admissible at the trial of the .offense which precipitated
the requirement for testing. A person who i$ tested or gives samples for
testing may have a qualified person of his ch01ce conduet additional tests at
his expense and must be notified-of that right. A person’s request or failure
to request additional blood or urine tests is not admlss1ble against the person
in the criminal trial.
(emphasis added).
~ This statute is unconstitutional because it acts as a per se exception to the wa}rrant :
requirement of the Fourth Amendment.
The Fourth Amendment provides: “The right of the people to be secure in their persons,
houses, papers, and effec):ts, against unreasonable searches and seizures, shall not be violated, and
no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and
‘particularly describing the place to be searched, and the persons or things to be seized.” US.
Const. Amend. IV. The Fourth Amendment is made applicable to th¢ states by way of the
Fourteenth Amendment. See Mapp v. Ohio, 367 U.S. 643 (1961).

A warrantless search of the person is reasonable only if it falls within a recognized exception

to the warrant requirement. See United States v. Robinson, 414 U.S. 218, 224 (1973). “One well -

recognized exception applies when the -exigencies of the situation make the needs of law
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enforcement so compelling that a warrantless search is objectively reasonable under the Fourth

Amendment.” Kentucky v. King, 563 U.S. 452, 460 (2011) (internal citation and quotation marks

omitted). The United States Supreme Court has “recognized that in some “circumstances law
i

enforcement officers may conduct a search without a warrant to prevent the imminent destruction of

evidence.” Missouri v. McNeely, 569 U.S. 141, 149 (2013). In such circumstances, “a warrantless
search is potentially reasonable because ‘there is a compelling need for official action and no time to

secure a warrant.”” Id. (quoting Michigan v. Tvler 436 U.S. 499, 509 (1978))

- In McNeely, the United States Supreme Court held that “while the natural dissipation of
‘alcohol in the blood may support a finding of exigency in a spe01ﬁc case . . . it does not do 50
catego‘rically.” 569 U.S. at 156 (emphasis added). The Court concluded that “[w]hether a
vsrarrantless blood test of a drunk driving suspect is reasonable must be determined case by case
‘ based on the totality of the circurnstances.” 1d. |
\ In McNeely, the defendant was stopped ny a Missouri police officer at 2:08 a.m. for
speeding and repeatedly crossing the centerline. Id. at 145. © The officer noticed several signs
that McNeely was intoxicated, including his bloodshot eyes, his slurred speech, and the smell of
alcohol on his breath - 1d. McNeely anp(eared unsteady on his feet when he exited his truck and
admitted to the ofﬁcer that he had drank “a couple of beers at a bar.” Id. After performlng
poorly on field sobrlety tests and refusmg to pr0v1de a breathe sample, McNeely was placed
under arrest. Id. When McNeely “indicated that he would again refuse to provide a breathe
sample;” the officer transported McNeely to a nearby hespital to have a blood sample drawn. Id.
) at-145—146. The officer did not attempt to secure a warrant.. I_d_ at 146.

Once at the hosprtal the officer, readlng from a standard implied consent form, explained

~ to McNeely that under Missouri state law refusal to submrt Voluntarrly to the test would lead to
\ .
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the immediate revocation of his driver’s license for one year and could be used againsf him in a
future proseéution. Id. McNeely nonetheless refused to consent to a blood test. Id. The officer
then directed a “hospital lab technician” to collect a blood sample. Subsequent testing measured

McNeely’s blood alcohol concentration (BAC) at 0.154 percent. Id.

Applying its hblding'in Schmerber v. California, 3’84 U.S. 757 (1566),/ the Suprerﬁe Court
looked at the totality of the circumstances to determine whether. the officer faced an er'nergency‘
. that justified ordering McNeely’s blood to be taken without a wafpant. Id. at 149-1.50.- The
Court acknowledged thaf “be(‘;ause an individual’s alcohol level' gradually declines soon after he
stops drinking, a significant delay in testing will negatively affect the probative value of the
results.” Id. at 152. However, the Court rej ected the state’s contention that “whenever an officer
has probable cause to believe én individual has been driving"under the inﬂuence of alcohol, _
exigent circumstances will nécessarily exist because BAC evidence is inherently evanescent.”
L(L at 151-152. The Court also rejected the state’s argument that “so long as the officer has
probable cause’ aﬁd the'bloc;d test is conducted in a reasonable manner, it is categorically
reasonable for law enforcement to obtain the bloodﬁsample without a warrant.” Id.

The Court ultimately declined to adopt a Bright line rule and held that “in drunk—driving
" investigations, the natural dissipation of alcohol in the blood streamvdoes not constitute an
ex‘igency in every case sufficient to justify conducting a blood test without a warrant.” Id. at
165. The Court exclaimed, “In\thdse drunk-driving investiga-tions where police officers can
reasonably obtain a warrant before a4blood sample cén be drawn without sighiﬁcantly
undermining the efficacy of the search, ‘tl'le Foufth Amendment mandates thaf they do sov.”

Id, at 152 (emphasis added). Consequently, the Court concluded that “[w]hether a warrantless
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Vel
blood test of a drunk-driving suspect is reasonable must be determined case by case based on the
* totality of the circumstances.” McNeely, 569 U.S. at 156.

In reaching this conclusion, the Court stated:
[T]he fact that people are accorded less privacy in . . . automobiles
because of the compelling governmental need for regulation does not
diminish a motorist’s privacy interest in preventing an agent of the
government from piercing his skin. As to the nature of a blood test conducted
in a medical setting by trained personnel, it is concededly less intrusive than other
invasions we have found unreasonable. For that reason, we have held that
medically drawn blood tests are reasonable in appropriate circumstances. We
have never retreated, however, from our recognition that any compelled
intrusion into the human body implicates significant, constitutionally
protected privacy interests.”
Id. at 159 (internal citations and quotation marks omitted) (emphasis added).

The Court further noted, “The relevant factors in determining whether a warrantless
. search is reasonabié, including th_e practical problems of obtaining a warrant within a timeframe
that still preserves the opportunity to obtain reliable evidence, will no doubt vary depending
upon the circumstances in the case.” McNeely, 569 U.S. at 164. “[T]he metabolization of
alcohol in the bloodstream and the ensuing loss of evidence are among the factors that must be
considered in deciding whether a warrant is required.” McNeely, 569 U.S. at 165.

Numerous jurisdictioné have read McNeely as prohibiting all per se exceptions to the

warrant requirement and, consequently, have held implied consent statutes, like S.C. Code Ann.

§ 56-5-2946, are unconstitutional. See Weems v. State, 434 S.W.3d 655 (Tex. Ct. App. 2014).

Such courts assert this réading of McNeely is supported by the United States Supreme Court’s

treatment of Aviles v. State, 385 S.W.3d 110 (Tex. Ct. App. 2012). See State v. Wulff, 337 P.3d
' 575, 580 (Idaho 2014).
In Aviles, the Texas Court of Appeals addressed whether Texas’s implied consent statute

was an exception to the warrant requirement. A law enforcement officer arrested Aviles with
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probable cause for DUI and discovered that Aviles had two prior DUI convictions. “Aviles, 385
S.W.3d at 112. Aftet reading Aviles his statutory warning that he could not refuse ¢videnﬁary
testing, the officer requested Aviles projvide a blood or breath sample. Id. Aviles refused. Id.
Tﬁe officer then fequired Aviles to subfnit to a blood draw under Texas’s implied consent statute.
Id. The Texas Court of Appeals affirmed the trial court’s admission of Aviles’ blood test results
based on the implied consent statute. Id. at 113. Its holding that this warrantless blood draw was
constitutional was based »e,xclusively on the state’s implied consent exception tlo thé warrant

requirement. Id.

) ~ The United States SupremeCourt granted certiorari in Aviles, vacated the judgment of
the Texas Court of Appeals, and remanded the case “for further consideration in light of

Missouri v. McNeely.” AQiles v. Texas, 134 S.Ct. 902 (2014). “While the remand does not state -

anything further about how McNeely should be interpreted, the [Supreme] Court’s remand must

indicate that McNeely’s hélding includes examining the totality of the circumstances in all cases

where an officer orders_ a forced warrantless blood draw.” Wulff, 337 P.3d at 581. “[V]acating

and remanding Aviles in light of McNeely showed the United States Supreme Court rejected
: 'Texas’s implied consént statute as a per se exception to the Fourth Amendment.” Id. |

While the United States Supreme Court has upheld implied consent statutes in Illinois v.

Batchelder, 46‘3A U.S. 1112 (1983) and.S. Dakota v. Neville, 459 U.S. 553 (-1983), these cases
dealt with the statutory cdnseque‘nce.s‘placed on defendants who refused to comply. Wulff, 337
" P.3d at 582. The Supreme Court has never addressed the constitutionality of implied consent as
an exception to the Fourth Amendment’s‘warrant requirement. See Id. However, the Supreme

Court’s language in McNeely, remand of ‘Avil'es, and precedent requiring a totality of the
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A‘ circumstances analysis mean McNeely .can only be interbreted as prohibiting all per sé
exceptions to the warrant requirement, 'in'ch.lding i'mplied consent statutes. See Id.

In State v. Wulff,'337 P.3d 575 (Idaho 2014), the Supreme Céurt of Idaho held the state’s
implied consent statute was unconstitutional under the Fourth Amendment pursuant to McNeely.
After concluding McNeely prohibits all per se exceptions to the warrant requirement, the coﬁrt :
held Idaho’s implied consent statute operated as a per se exception because it did not recdgnize a
driver’s ﬁght to fevoke his implied consent. Id. at 582. The court emphasizéd that its conclusion
that McNeely prohibits all per se exceptions to the warrant requirement is consistent with other

states that have considered the issue, including Nevada and Kansas. Id. (citing Byars v. State,

336 P.3d 939 (Nev. 2014) and State v. Declerck, 317 P.3d 794, 797 (Kan. 2014)).

The 1daﬁ6 c;)urt further held “irfevodable ﬁnplied consent operates as a per se rule that
cannot fit under the‘ consent exception [to the wai*rént requirement] because if does not always
analyze the voluntariness of that consent. Voluntariness has always been analyzed under the
totality of the circumétances approach: ‘whether a consent to search was in fact voluntary . . . is a

question to be determined from the totality of the circumstances.”” 1d. (qubting Schneckloth v.

Bustamonte, 412 U.S. 218, 227 (1973)). Moreover, the Idaho court émphasized that the state has
the burden to prove that consent was fréely and voluntarily given. Id.

Based on the United States Supréme Court’s holding in McNeely, it is undeniable tﬁat §
56-5-2946, our state’s impiied consent statute, is unconstitutional because it operates as a per se
exception to the warrant requirement. The statute permits a law énforcement officer to collect a -
" breath, urine, and/or blood sample from a defendant without a warrant merely if the officer has

pfobable cause to believe the defendant committed felony DUI or if the defendant is under arrest

for felony DUL As such, the statute clearly violates the Supreme Court’s mandate in McNeely
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that, “In those drunk-driving investigétions where police pfﬁcers can reasonably obtain a warrant
before a blood sample can.be dréwn without sigpiﬁcantly-undefmining the efficacy of the search,
the Fourth Am;ndment mandates that they do so.” McNeely, 569 U.S. at 152.

Iﬁ light of McNeely, Appellant r@spectfuliy requests this Court hold § 56-5-2946 is
unconstitutional and suppress the. ev1dence obtalned from the warran‘dess collectlon of his blood

and urine. See Wong Sun v. United States, 371 U.S. 471, 484 (1963) (The exclus1onary rule

prohibits the use of evidence obtained directly or indirectly through an unlawful search or seizure -

under the fruits of the poisonous tree doctrine.).



2.

The trial judge erred by denving Appellant’s motion to suppress the evidence obtained

from the warrantless collection of his blood and urine where law enforcement was required to

obtain a warrant before directing hospital personnel to collect a blood and urine sample from

- Appellant since there were no exigent circumstances to justify the warrantless search, and since

Appellant di:i not consent, and if he di‘d consent, his consent was not ffeely and voluntarily
How the Issﬁe was Presented Below

~In conjunction with his motion to suppress the evidence obtained from the warrantless

. collection of his blood and urine because S.C. Code Ann. § 56-5-2946, our state’s implied

consent statute, is unconstitutional, was Appéllaﬁt’s argument that law enforcement did not have

- exigent circumstances to obtain these sambles without a warrant and that Appellarﬁ did not
voluntarily consent to providing the samples. | |

The state proffered extensive evideﬁce in sui)pért of its contention that even if the trial

judge found § 56-5-2946’Iwas unconstitutional, Appellant’s blood and uring samples and the

r_esults from the analysis of those samples should not be suppfessed because law enforcement had

exigent circumsfanceé to obtain the samplef-s without a warrant. See R. 20, L. .10 - 68, 1. 18.

A;iditionally, while the state initially érgued Appellant consented to providing the samples, it

later abandoned this 'argilment. R. 20, 11. 3-6.

Because the trial judge found § 56-5-2946 WaSY,COIlStitl-ltiOI‘lal and did not violate the

warrant requirement of Fourth Amendfnént under Missouri v. McNeely, 569 U.S. 141 (2013), he

did not specifically rule on whether law enforcement -had exigent circumstances to collect
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Appellant’s blood and urine samples without a warrant. Instead, the judge found the samples
were legally obtained bursuant to the impliéd consent statute. See R. 78, 1. 20 — ’80, 1. 15.
| | Discussion

- The trial judge erred by denying Appellant’s motion to suppress his blood and urine
>samples and the results frorﬁ an analysis of those sémples because law enforcement was required
to obtain a warrant before directing ho_spijal personnd to coHect a blood aﬁd urine sample from
Appellant since there were no exigent circumstances to justify the warrantless search, and since
Appellant did not consent, and if he did consent, his consent was not freely and voluntarily
: giyen.
| The Fourth Amendment, ‘made applicable to the states by way of the Foﬁrteenth
Amendment, guarantees “the righ;t of the people to be secure in their persons, houses, papers, and

effects, against unreasonable searches and seizures.” U.S. Const. Amend. IV; See Mapp v. Ohio,

367 U.S. 643 (1961). “The overriding function of the Fourth Amendment is to protect personal

privacy and dignity against unwarranted intrusion by the State.” Schmerber v. California, 384 U.S.

' 757,767 (1966). In Schmerber v. California, the United States Supreme Court exclaimed, “Search

warrants are ordinarily required for searchés of dwellings, and absent an emergency, no less could
be required where intrusions into the humz;n body are concerned.” 384 U.S. at 770.. The Supréme
Court explain’ed' that the imponance" of requiring authorization by a “neutral and detached
magistrate” before allowing a law enforcement officer to “invade another’s body in 'search of
evidence of guilt is indisputable émd great.” Id. (intemél citation and quotation marks omitted).

A warrantless search of the person is reasonable only'if it falls witﬁin a recognized exception

to the warrant requirement. Missouri v. McNeely, 569 U.S. 141, 148 (2013) (citing United States v.

Robinson, 414 U.S. 218, 224 (1973)). “One.well recognized exception applies when the exigencies
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of the situation make the needs of law enforcement so compelling that a warrantless search is

objectively reasonable under the Fourth Amendment.” Kentuqky v. King, 563 US 452., 460 (2011)
(internal citation and quotation marks omitted). ‘The United States Supreme Court has ‘A‘recogniz\ed
that iﬁ some circumstances law enforcement officers may conduct a search without a warrant to
prevent the imminent destruction of evidence.” McNeely, 569 U.S. at 149. In such circumstances,
“a warrantless searéh is potentially reasonable because ‘there is a compelling need for official action

and no time to secure a warrant.”” Id. (quoﬁng Michigan v. Tyler, 436 U.S. 499, 509 (1978)).

In McNeely, the defendant was stdpped by a Missouri police officer at 2:08 a.m. for
speeding and repeatedly crossing the centerline. Id. at 145. The officer noticed several signs
that McNeely was intoxicated, inciuding his bloodshot eyes, his slurred speech, and the smell of
alcohol on his b‘reath. Id. McNeely appeared unsteady on his feet when he exited his truck and
admitted to the officer that he had dra;lk “a couple of beers at a bar.” Id. After‘performing
poorly on field sobriety tests and refusing to provide a bfea_the sarhple, McNeely was placed
under arrest. Id. When McNeely “indicated that he would again refuse to provide a breathe
sample,” the officer transported McNeely to a nearby hospital to have a blood sample drawn. Id.
at 145-146. The officer did not attempt to secure a warrant. Id. at 146.

Once at the hpspital, the'ofﬁcer,.reading from a stanciard implied consent form, explained
to McNeely that under-Missouri state law refusal to submit voluritarily to the test would iead to
the immediate revocation of his driver’s license for one year and could bé used against him in a
future prosecution. Id. McNeely nonetheless refused to consent to a blood test. Id. The officer
then directed a “hospital lab technician” to collect a blood sample. Subsequent testing measured

McNeely’s blood alcohol concentration (BAC) at 0.154 percent. Id.
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Applying its holding in Schmerber v. California, 384 U.S. 757 (1966), the Supreme Court
looked at the totality of the circumstances to determine whether the officer facéd an emergency
that j,uétiﬁed ordering McNeely’s blood to be taken without a warrant. l_d_ at 149-150. The
Court acknowledged thgt “because an individual’s alcohol le?vel gfadually declineé soon after he
stdps drinking, a significant delay in testing.will negatively affect the probative value of the
results.” Id. at 152. However, the Court rej ectéd the state’s contention that “whénever an officer
'_has probablé cause to believe an individual has been driving under the influence of alcohol,
exigent circumstances will necessarily exist because BAC evidence is inherently evanescent.”
Id. at 151-152. The Court also rejected the state’s argument that “so long as the officer has
- probable cause and the blood test is conducted in a reasonable manner, it is categorically
reasonable for law enfbrcement to obtain ;[he blood sample without a warrant.” Id.

Specifically, tile Court asserted, “[T]he general importance of the government’s interest
" in [combating drunk driving] does not justify departing from the warrant requirement without

) :

' shbwing exigent circumstances that make securing a warrant impractical in a particular case.”
Id. at 160. The Court further exclaimec‘i‘, “In those drunk-driving inveétigations where pélice
ofﬁce'rs' can reasonably obtain a warrant before a bléod sample can be drawn without
significantly undermining .the efficacy of the search? the Fouﬁh Amendment mandates that they
do so.” Id. at 152. Finally, the Court concluded that “[w]hether a warrantless blood test of a
drunk driving suspect is reasonable must be determined case by case based on the totality of the
circumstances.” I_ci;.at>152. |

Here, after an examination of the totality of the circumstances as réquire‘d by Schmerber

and McNeely, it is readily apparent that no exigency existed to justify the warrantless seizure of

Appellant’s blood and urine. Law enforcement suspected from very early'in the investigation
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that Appellant was under the influence of an illegal substance. ’Sergeant Hiatt testified that
before Appellant was transported to the hospital, which took place less than forty minutes after
the accident, he spoke to Appellant in the_back of an ambulance.  Appellant }denied he hacl been
drinking and told Hiatt that his brakes failed. Hiatt claimed that, during his discussion with
- Appellant ‘he noticed Appellant’s eyes were “glassy and his pupils were dilated.” R. 167,1.7 —
' 169, 1. 5. However, he did not smell-any alcohol on Appellant s person. After speakrng with
Appellant, while he did not think Appellant had been dr1nk1ng, Sergeant Hiatt suspected
Appellant was “on some kind of drug.” R. 169, 1l. 6-9. His opinion was based n_ot only on his
observation of Appellant in the.back of the ambulance, but also based on the nature of the car
'accident in whlch Appellant crossed the centerline and struck another vehicle head on. R. l7l, 1.
16 -172,1.18. . |
Hiatt further admitted there were approxirnately nine other troopers with the rhighway
patrol, in addition to himself, at the location of tne accident. R. 165, 1. 5-7. Any one of these
officers could have aided in Jgetting a search warrarit from a magistrate based on Hiatt’s
observations and the nature of the acciclent. Moreover, Appellant had already been transported
to the hospltal via ambulance by emergency medical personnel, which el1m1nated any need to
‘ 5have him transported to the hospital by law enforcement to collect the blood and urine samples.
Despite these factors, law enforcement made no effort whatsoever to secure a search warrant.
Instead, Trooper McAlhaney relied exclusively on the state’s implied consent statute, which |
authorizes law enforcernent to take “breath, blood, and urine” samples without a warrant “if there

is probable cause to believe that the person violated or is under arrest for” felony DUI. See S.C.

Code Ann. § 56-5-2946 (A).
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In short, there was.no evidence law enforéement faced an emergency which would have
* threatened the- destruction of evivdence, other than the .p()ssibl,e dissipation '_of drugs from
Appellant’s blood. Undeur the totality of the ‘c_ircumstarilces, the police were required to secure a
warrant before coll_ectiqg a blood and ufiné sémple from‘ Appellant. Accordingly, any evidence

obtained from the unlawful seizure of Appellant’s blood and urine, including the results from the

analysislof those samples, should have been sdppressed. See Wong Sun v. United States, 371
US 471, 484 (1963) (the exclusionary rule prohi‘bits the use of-evidence obtained directly or
indirectly through an unlawfhl search or seizuré under the fruits of the po'i'sonous tree doctrine).
Moreover, Appellant did not voluntarily consent to providing law enforcement with a
blood or urine sample. “Consént is recognized as an exception to the general rule‘that searches

“conducted without a warrant are unreasonable.” State v. Harris, 277 S.C. 274, 276, 286 S.E.2d

| 137, 138 (1982) (citing State v. Peters, 271 S.C. 498, 248 S.E.2d 475 (1978)). “However, the
state bears the burden of proving the voluntariness of a consent to search from the totality of the

surrounding circumstances.” Id. (citing State v. Wallace, 269 S.C. 547,238 S.E.2d 675 (1977)).

Appellant testified pretrial that he did not sign the 'implied consent advisement form ﬁor
ldid he consent to proving éblbod or urine .sample. R.71,1.17—=72,1. 1. Moreover, the assistant
éolicitor withdrew any argument at trial that Apbellént voluntéfily consented to providing a
blood or urine sample. R. 20, 11 3-6. The trial judge even fopnd that “based én the evid'ence‘” it
is “very difficult . . . to say that Mr. McCallv,[Appellant] conseﬁfed to this [providing a blood and
urine sample], that is an expressed consent. »Ivdon’t tﬁink he e>£pressly coﬁsented to it. Once that
implied consent is read and the officer is ess-éntially saying to him under the léw I can takéyqur

blood or a sample regérdless of whether you want me to or_not-and he has been placed under
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arrest, then it’s difficult to make the afgument that he gonsented thereto aftef the fact;” R. 80, 11.
-16-25. | |

Consequently, it is undisputed that Apbellant did not consent to p%oviding a blood or
urine sample,i and thatreven if he did- 'Consenf, his consent was not freely and voluntarily given
due to the language lof the impliéd cénsé;it form which was read to Appellant by Troop’er
McAlhaney.

Respectfully, this Court should héld the state did not have any exigent circumstances to
seize Appellant’s blood and 'ﬁrine without a warrant, and that Appellant did not voluntarily
consent to providing law enforcement with a blood or urine sample. Accordingly, this 4Court

should suppress any evidence obtained from an analysis of these saniples and remand for a new

trial. See Wong Sun v. United States, 371 U.S:471, 484 (1963 (the exclusionary rule prohibits

the use of evidence obtained directly or indirectly through an unlawful search or seizure under

the fruits of the poisonous tree doctrine).
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3.

The trial judge abused his discrétion by ‘denying Appellant’s motion for a continuance

where “good cause” existed since the judge granted Appellant’s motion to relieve counsel

midtrial, even though it was timely filed six weeks before the start of trial, but refused to permit

Appellant adequate time to retain other counsel, and where Appellant was prejudiced because he

was ultimately forced to proceed pro se with stand by counsel who was unfamiliar with his case

and the prior proceedings.

How the Issué was Presented Below
Appellant filed a pro se motion to relieve couvnsel.on March 27, 2015, approximately six
weeks before trial. R. 494. For whatever reason, a hearing on Appellant’s motion was never
. heard and a ruling was never made. On the moming. of the second day of trial, Appellant
renewed his motion to relieve counsel. Randy Chambers, Appellant’s counsel, informed the trial
. judge:
He [Appellant] has summoned me back this morning saying that he
needed to talk to me and has told me that he feels I am not doing an adequate job.
He doesn’t want me to represent him anymore. I’ll let him state what his reasons
[are] more but he made statements that led me to believe that my continuance as
an attorney basically would put me in jeopardy as far as allegations he planned to
make against me. So [ think he has created a conflict between us.
He clearly does not want me to continue as his lawyer and it’s my
understanding that he wants the Court to grant him a continuance and allow him
to hire an attorney . . .
R. 122,11, 6-22 (emphasis added).
Appellant told the judge that he “filed a motion to relieve Mr. Chambers back in March.”
R.122,].24-123, l 1. Appellant then orally renewed his motion to relieve counsel arguing that -

he and Chambers had a conflict that could not be resolved. Appellant emphas1zed that the tr1al

started without a hearing ever being held on his motion to relieve counsel and he never got “to be
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heard in.relati:on to it.” He strongly asserted that he “was supposed to be heard on the motion
first” before the trial “began. R. 123, 1. 3 - 125, 1. 23. Chambers then joined in Appellant’s
mbtion stating that he did not believe he could “effectively represent him [Appellant] anymore.”
R. 125,1.24 -126,1. 5.
Appellant again stated that he wished for Chambers to be relieved and moved for a
‘ contiﬁuance so that he could retain other counsel. The trial judge immiediately denied the motion
f0:r a continuance asserting Appellant “waited until we have impaneled a jury” and “begun the
presentation of evidence.” R. 126,1. 17 - 128, 1. 25.
When asked by the trial judge, Appellant asserted that he was not willing to assume the
risks of proceeding pro se. R.127,1.23 —128,1. 6. As far as the possible appointmenf_ of stand E
by counsel, Appellant stated, “I’m going to leave that up to you, Judge.” R. 128,1. 7-129,1. 5.
JWhen Appellant again requested the trial judge “give us a qontinuance,” the judge ruled,
“No, sir, I’m.not. I'm makiﬁg that very clear to you and you don’t have to ask me again.” R.
128, 11. 19-25. V |
The trial judge ultimately appg)inted Jakev Erwin of the Greénville County Public
Defender Office as stand by counsel. R. 130, 11 8-12. In so doing, he stated, “Mr. Erwin’s
duties with respect to his representation and assistance of Mr. McCall [Appellant] shall be
present to answer ar{y questions and to assist in any way that you feel is - - each of you feels is
-necessary. [ will also say, Mr. Erwin, to fhe extent that you feel it is necessary [and] appropriate,
I’ll allow you to participate in the trial. HoWever, I.am not suggesting that you should or that it
[is] appropriate, that you will. I'm just giving you that leeway. Each of you can make that

decision as you go forward in this case.” R. 130, 1. 13-22.
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Before the trial resumed, Appellant vehemently asserted, “I am not waiving my rights to
counsel.” R. 130, I. 23-24. He exclaimed, “I didn’t ask to represent myself. You’re forcing
me.” R. 132, 11. 16-22.

In response to Appellant’s assertions, the trial judge stated:

I’ve also held a hearing in accordance with State versus Fuller, 523 S.E.2d .

168. In this case there has been a request for relief of counsel during the

pendency of the case after the jury had been impaneled and after the presentation

of a significant and substantial amount of evidence. It is within the discretion of a

trial judge to grant the motion for the relief of counsel during the pendency of the

proceeding and I’ve electéd to do that based on the totality of the circumstances.

I find specifically that the motion was ill-timed and that the ultimate end

of the motion to continue and the motion for relief of counsel is to delay and

hinder the administration of justice.

I will tell you the continuance of this case would have a significant
prejudicial effect on the state because the state has subpoenaed all of its witnesses

which are substantial in amount, over 40 in reading the witness list. Also, the

defendant has had the opportunity to witness and view a specific amount of

presentation of the case to include all of its tactical proceedings in opening
statements and its order and method of presentation of evidence.
R.130,1.25-131, 1. 23.

The trial then resumed with Appellant pro se and Jake Erwin acting as standby counsel.
R. 134, 1. 5-24. | During the remainder of the trial, Erwin engaged in improper hybrid
representation. Both Erwin and Appellant cross examined witnesses, voiced objectioﬁs, and
raised motions. Erwin even gave the closing argument. R. 309, 1. 14 - 314, 1. 13.

Discussion

The trial judge abused his discretion by denying Appellant’s motion for a continuance

where “good cause” existed since the judge‘waited to grant Appellant’s motion to relieve counsel

until midtrial, even though it was timely filed six weeks before the start of trial, but refused to

permit Appellant adequate time to retain other counsel. Appellant vwas-undisputedly prejudiced

!
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\
becaﬁse he was ultimately forCed to proceed pro se with stand by cpunsel who v;/as appointed.
during fhé middle of trial, was unfamiliar with Appellént’s case and the prior proceedings, and
‘ engaged in improper hybrid representation.

The Fourteenth Amendment to the United States Constitution guarantees criminal -
defepdants the right to due process of law. U.S. Cénst. Amend. XIV. “The authority of the court to
grant co.ntiriuahces and to determine the order in which cases shall be heard is derived from its

power to hear and decide cases. This adjudicative power of the court carries with it the inherent

power to control the order of its business to safeguard the rights of litigants.” Williams v. Bordon’s,

In_é., 274 S.C. 275,279,262 S.E.2d 881, 883 (1980).

The South Carolina Ruleé of Criminal Procedure provide that the presiding judge may grant
a qontinuance based upon “a showing of good and' sufficient légal cguse.” Rule 7(c), SCRCrimP.
As such, “[t]he granting of a motion for a céntinuénce is witﬁin the sound discretioﬁ Qf the trial-
court and will not be disturbed absent a clear showing of an abuse of dis_?:retion.” State v.
~ Yarborough, 363 S.C. 260, 266, 609 S.E.2d 592, 595 (Ct. App. 2005). “An abuse of discretion

arises from an error of law or a factual conclusion that is without evidentiary support.” State v.

Irick, 344 S.C. 460,.464, 545 S.E.2d 282, 284 (2001); See State v. Funderburk, 367 S.C. 236,
239, 625 S.E.2d 248, 249-250 (Ct. App. 2006) (“An abuse of discretion occurs when the trial
co.urt’s ruling is based on an error of law”). ‘

“It is axiomatic that determination of [a motion fér continuance] must depend upon ‘the

particular facts and circumstances of each case.”. State v. Meggett, 398 S.C. 516, 523, 728

S.E.2d 492, 496 (Ct. App. 2012) (quoting State v. Babb, 299 S.C. 451, 454-455, 385 S.E.2d 827,
829 (1989)). While “[t}here are no mechanical tests for deciding when a denial of a continuance

is so arbitrary as to violate due process,” the decision must rest upon “the circumstances present
i
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in every case, particularly in the reasons presented to the trial judge at the time the request is

" denied.” Ungar v. Sarafitr, 376 U.S. 575, 589 (1964). |

In Winkler v. State, 418 S.C. 643, 795 S.E2d 686 (2016), our Supreme Court held the
trial judge erred in failing to grant Winkler an extension of time in order to _in\vestigate evidence
of brain damage. After Winkler was convicted of murder and sentenced to death, he filed an
Aapplication for post-conviction relief (PCR) and was appointed counsel. Id. at 659, 795 S.E.2d at
695. Approxirnately two months into the representation ~counsel suspected Winkler may suffer
from brain damage. Id. at 660, 795 S.E.2d at 695. Counsel requested fundlng to 1nvest1gate ’
wh1ch was approved and retalned a neuropsychologist Id. The neuropsychologist
recommended neuroimaging and consulting a neurologlst or neuropsyehiatrist. Id. ' Counsel,
thereafter, requested funding for neuroimaging. Id. The judge approved the request. Id
Subsequentlyi counsel 'rnoved to extend the deadlines in the scheduling ‘order by ninety days,
explaining the testing and analysis would reeluire_approximately ten weeks.. Id. at 660-661, 7§5
S.:E.2d at 696. The judge extended the deadline for filing an .amended application,.but refused to
extend the PCR hearing date. Id. at 661, 795 S.E.2d at 696. |

Although Winkler obtalned the recommended MRI scan, he was unable to obtain the
. recommended PET scan because of elevated blood glucose levels. Id Thereafter counsel began
working to treat Winkler’s previously undiagnosed and untreated diabetes. L(L Despite Winkler
receiving diabetes treatment, weeks later, a physrcian explained his blood sugar was still too hlgh :
to.perform an accurate study of his bra1n and that an additional six to eight weeks of treatment
would be required, followed by an additional six fo eight weeks for analysis. Id. Counsel fileda

second motion to extend the deadlines, requested a continuance of six months to file his final
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amended PCR appliéation _and. adjuétménts'of other dates, including the hearing date. This
‘\ request was denied. Id. af 662, 795- S.E.2d ét 696. B
o Our Supremé Court explained that the PCR statute, much like7t_he Rules of Criminal
- Procedure, provided that additional tirﬁe shquld be gran‘;ed “if ‘good cause is shown to justify a
cqhtinuance.”’ Id. (quoting S.C. Codé Ann.-§ 17-27-160(c)). The Court found the PCR judge
abused his discretion in dehying Winkler’s second motion for additional time because Winkler
presented “good cau‘s-e’% for the continu;ince; Id. at 663.,v 795 S.E.2d at 697. The Court
emphasized the diligence With which gouﬁéel acted at each étage. Id. The Court fouﬁd no
evidence to support the PCR judge’s ﬁndiﬁg thét PCR counsel had “ample opportunity” to
investigate and develop the evidence related to potential brain damage‘. Id. In fact, the Court
found “it would have béen impossible for‘P.(iR counsel to obtai'n. PET scéns in time to have an
. expert review them and be prepared to téstify }a,.t'.theAPCR triél..” Ld.l Thﬁs; Winkler provided
“good cause” to justify a cbntinuancg. Id. According to the Court, the PCR judge’s denial of the
continuance request “left PCR counsel in a positior; from which they could not present evidence

to support the claim that trial counsel was ineffective for failing to investigate Winkler’s brain

damage.” 1d.

In State v. McMillian, 349 S.C.. 17, 24, 561 S.E.2d 602, 665 (2002), our Supreme Courtv.
held the trial judge abused his discretion in denyingv McMillian’s motibn for continuance in order
to obtain the tranécript of his first trial, which ended in a hung jury, in order to prepare for his
second trial. Minllian requested the transcript timely, but the second trial startéd prior to his
3 reéeipt of the transcript. Id. at 19, 561 S.E.2d ét 60.3. He moved for a continuance to obtain the
" transcript in order to impeach the witnesses agaiﬁst him, but this request was denied. Id. The

Court explained that “[t]he only ‘neutral’ witness for the state during McMillian’s second trial
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' wés Dorothy Williams Rumph.” & at 21, 561 S.E.2d at 604; As such, the Court found “her
credibility was essential to McMillian’s _defen;e.” Id. This fapt was reinforced by the fact that
the' first jury .deadlocked, eight:to four, after rehearing her festimony. & According to the
~ Court, “[t]he crucial nature of Rumph’s testimony caﬁnot bé overstated.” Id. In fact, the Court
concluded “thé verdict hinged upon her credibility, and that McMillian. was hindered in hié

ability to impeach her” without the transcript from the first trial. Id. at 23, 561 S.E.2d at 605..

In State v. Tanner, 299 S.C. 459, 462, 385 S.E.éd 832, 834 (1989), our Supreme Court |
~ held the triall judge erred in failiﬁg to grant a continuance. Tanner and Taylor Were in a ﬁar
accident in which tw§) people died. Ld.- at 461,‘ 385 S.E.2d at 833. At trial, the cvidenée wgs
: co.nﬂ_icting as to whether Tanner or Taylor was the driver, with Tanner’s defense being he was
not the driver. Id. Although Tanner’é counsel was aware that,blood, skin, and hair samples were
taken from the car in which he ahd Taylor were occupa‘ﬁts, the solicitor informed counsel that the ,
samples were lost or misp_laced. Id. a;t 462, 385 S.E.2d at 834. Ten minutes befbre the pretrial
hearing, SLED brought the samples to court, and defense counsel learned of their évailébility.
Id. Requesting a continuance, Tanner’s cour;_sel asked to conduct an independent examination of
the samples, or at leas_t to wait for a SLED aﬁalysis. Id. Denying the request, the judgé ruled the
state could not use the samples in its case against Téhner. Id. |

The Court held the trial judge abused his discretion in denying the defense’s motion fora
co.‘ntinuanc‘e because the judge failed to consider the potential exculpatory value of the samples.
Id. at 463, 385 S.E.2d 'at. 834. In light of Tannerf; defense that he was not the drive;, the samples
were “critical” to the case because “[a] testiﬂg of the samples could have su_ppérted Taﬁner’s
contentions that he was merely a passenger by demonstrating that some of Ms Ta‘yvllor’s hair or

-

blood was located on the driver’s side of the car. Disc%vering who the samples belonged to and
J
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thé samples’ exact location in the car may élso have aided Tanner’s accident reconstruction
" expert in arriving at his-opinion about who was driving.” Id. Consequently, the Court held “the
eve of trial production of these samples warrantedithe granting of a continuance so that the
defendant could adequately ascertain the samples’ full evidentiary harm,.” and that “[n]o real
harm would have.befallen the state from this coﬁtinuanée.” Id.

The Supreme Court has also held a defendant was entitled to a continuance where his -
attorneys were incapacitated due to illness. Varn v. Green, 50 S.C. 403, 403, 27 S.E. 862, 862
-(1897). One attorney was “confined to- his bed and unable to attend court,” and the other,
“although attending‘ court ‘was unable to articulate above a whisper, and only then with great
pain, owing to an attack of grip and sore throat.” Id. The trial judge refused to grant the
continuance request because the case “had Been so long upon the docket.” Id. “Considering all
the circumstances,” the Court held the defendant was entitled to a continuance of the case on
account of the illness of his counsel, and that the circuit judg\ge abused his discretion in forcing the
case to trial under the circumstances.” Id. The Court concluded the judge committed an érror of
law by allowing his exercise of discretion “be controlled by his custo?n to requirg clients to
employ other counsel when the counsel engaged were too sick to conduct the cause, and the
cause had been long on the docket.” 1d.

Here, the trial judge abused his discretion by denying Appellant’s motion for a
continuance where “good cause” existed since vthe judge granted Appellant’s motion fo relieve
counsel midtrial, even though it was timely filed six weeks before tﬁe start of trial, but refused to

~ permit Appellant adequate time to retain other counsel. Appellant was undisputedly prejudiced

because he was ultimately forced to proceed pro se with stand by counsel who was appointed
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during the middle of trial, waé unfamiliar with Appellant’s case and the prior proceedings, and
eng‘aged in improp;er\hybriq representation. /

The judge granted Appellant’s motion to relieve counsel based on the agreement between
Appellant and Counsel Chambers that the two had a conflict and Chamber’s confession that,
based on thev ci_rcumstances, he could not “effectively” represent Appellant. R. 125, 1. 24 — 126, -
1. 3. However, the judge erroneously found the motion to relieve counsel was not timely made,
which was the basis for his decision to deny Appellant’s motion for a continuance. See R. 123,
1. 12-16 and R. 131, ‘11. I10-13. App;:llant timely filed a pro se motion to relieve counsel 01"1
March 27, 2015, approximately six weeks before trial, but for whatever reason, a heafing on the
motion was never held and the motion was never heard. Appellant merely renewed his motion
during the trial after it became abundantly cléar that Appellant and Chambers had a conflict that
could not be resolved and which affected Chambérs ability to represent Appellant.

Because the judge granted Appellant’s fnoﬁon to relieve counsel, he likewise should have
granted his motion for a continuance. The judge’s failure to grant a continuance forced
Appellant to proceed pro se with stand by counsel who was only appointed on the second day of
, trial and was unfamiliar with the case ‘c;r the prior proceedings. The judge’s refusal to grant a
continuance also violated Appellant’s Sixth Amendment right to counsel. Therefore, it is
obvious Appellant was severely prejudiced by the judge’s abuse of discretion.v

Appellant respectfully requests this Court .hold the trial judge abused his djscretipn by
refusing to grant a continuance after the judgé relieved Appéllant’s counéel, reverse Appellant’s

conviction, and remand for a new trial.
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- 4.

Appellant’s Sixth Amendment right to counsel was violated when the trial judge granted

(Appellant’s motion to relieve counsel without conducting a proper hearing pursuant to Faretta v.

California, 422 U.S. 806 (1975) or advising Appellant of the dangers and disadvantages of s.e'lf-v

representation.

How the Issue was Presented Below
Appellant filed a pro se motion to relieve counsel on March.27, 2015, approximately six
weeks before trial. R. 494. For whatever reason, a hearing on Appellant’s motion was never
heard. On the morning of the second day of trial, Appellant renewed his motion to relieve
counsel. Randy Chambers, Appellant’s cbunéel, informed the trial judge:
. K ! - . ,
He [Appellant] has summoned me back this morning saying that he
needed to talk to me and has told me that he feels I am not doing an adequate job.
He doesn’t want me to represent him anymore. I’ll let him state what his reasons
[are] more but he made statements that led me to believe that my continuance as
an attorney basically would put me in jeopardy as far as allegat1ons he planned to
make against me. So / t_hmk he has created a conflict between us.
He clearly does not want me to continue as his lawyer and it’s my
understanding that he wants the Court to grant him a continuance and allow him
to hire an attorney .
R. 122, 1. 6-22 (emphasis added).
Appellant told the judge that he “filed a motion to relieve Mr. Chambers back in March.”
R. 122,1.24 - 123, 1. 1. Appellant then orally renewed his motion to relieve counsel arguing that
he and Chambers had a conflict that could not be resolved. R. 123, 1. 3 — 125, 1. 23. Chambers

~ joined in Appellant’s motion stating that he did not believe he could “effectively represent him

~ anymore.” R. 125,1.24 - 126,1. 5.
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Appellant ultimately moved for a continuance so that he could retain other counsel. The
trial judge denied the motion for a continuaﬁce asserting Appellant‘ “waited until we hagze
impaneled a jury” and ;‘begun the presentation of evidence.""v R. 126,1. 17— 128, 1. 25.

The fo:llowing colloquy then took piace between the trial judge and App_ellantA:

The Court: You understaﬁd that you would Be proceeding (;n your own and you

X assume certain risks because you may not have the knowledge and experience that

an attorney can afford you in the trial of a case.

Defendant McCall: I understand that. .

The Court: And are yoﬁ willing to assume those risks, sir?

Defendant M;:Callz No, I am not. - |

| R. 127,1 23 -128,1. 6.
As f;r as the possible appoiﬂtment of stand by counsel, Appellant stated, “I’m going to
~ leave that up to.you, Judge.” R. 128,1. 7129, 1. 5. The judge then ruled: “Mr. Chambers, I’'m |
going to relieve you as counsel in this‘case. Would you please.ask' the public defender to send -
someofle to the courtroém to sit with him [Appellant] and answer and .address any questions that
he may have duriﬁg this trial?” R. 129, IL6-11. A brgakin‘the proceedings was then taken.

After the break, the judge stated, “I believe the record speaks for itself with respect to
what has transpired. 1 will state that we conducted a hearing iri accordance with [Faretta] v.
California’ and I have made a determination that the waiver of prior counsel has been made

knowingly and intelligently and that the defendant does have a right to proceed pro se.” R. 130,

11. 2-8.

3422 U.S. 806 (1975) |
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Discussion
“The Sixth and Fourteenth Amendments of our Constitution guarantee that a person

brought to trial in ,ény state or federal court must be afforded the right to the assistance of counsel

before he can be validly convicted and pUnished by imprisonment.” State v. Cabrera-Pena, 350

S.C. 517, 533, 567 S.E.2d 472, 480 (Ct. App. 2002) (quoting F&retta v. California, 422 U.S. 806,

807 (1975)) (internal quotation marks omitted)_.v ‘However, an accused may waive the right to
counsel and proceed pro se. Id. “jArlthough‘a rlefendant’s decieion to proceed pro se may be to
the defendant’s owrr detriment, it ;must Be honored out of that respect for the indiv_iduél which is
the lifeblood of the law.”” State V Reed, 332 S.C. 35, 41,.503 S.E.2d 747, 750 (1998) (quoting
 Faretta, 422 US. at 834, B S o

“The trial judge has the respons‘ibility to ensure that the accused .is informed of the
dangers and disadvantages of self-representation, and makes a knowing and intelligent waiver of

the right to counsel.” Reed, 332 S.C. at 41, 503 S.E.2d at 750 (citing Faretta, 422 U.S. at 834).

“The ultimate test of whether a defendant has made a knowing and intelligent waiver of the right

to counsel is the defendant’s understanding.” Id. (citing Graves v. State, 309 S.C. 307, 422
S.E.2d 125 (1992)). “The only relevant inquiry is whether the defendant has made a knowing

and intelligent waiver of the right fo counsel.” Id. (citing Faretta,» 422 U.S. at 834).

* In State v. Barnes 407 S.C. 27 31 753 S.E.2d 545, 548 (2014) our Supreme Court held

Barnes should have been allowed to represent himself where he “demonstrated an understandmg of
+ the process of capltal voir dzre stated his intention to pursue a. thrrd-party guilt defense at trial and
discussed relevant case law, the burden of proof, and his rrght to testify.” Barnes also demonstrated
that he had read relevant case law and showed some understanding of the rules of evidence when

questioned by the trial judge. Id. at 33, 753 S.E.2d at 548.
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.’ None of the factors in Barnes, which evidenced an intelligent waiver of the right to counsel
and that the defendant was proee’éding with the full understanding of the dangers and disadvantages
of self-representation, exist in the record before tliis Court. "
;Here, the trial ju.clge’. failed to advise Appellant of -.the dangers and disadvantages of
. proceeding pro se. In total, the judge infol‘med Appellant “that you would assume certain risks
because you may not have the knowledge and expe.rieneethat an attorney can afford you.” R.
127, 1. 24 — 128, 1. 2. This colloquy was insufﬁcient to satisfy the requirements of Faretta.
Moreover, the judge wholly failed to inquire into Appellant’s background, experience with the
criminal justice eysteni, and knowledge of the rules of e\'/idence and relevant case law.
Accordingly, the record fails to demonetrate Appellant made a knowing and intelligent waiver of
the rlght to counsel See Reed, 332 S. C at 41 503 S.E. 2d at 750.

Accordingly, this Court should hold the trial judge erred by allowing Appellant to waive his

right to counsel and proceed pro se.
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CONCLUSION

Based on the foregoing argument, Appellant respectfully requests this Court reverse his

conviction and sentence and remand for a new trial.

Respectfully submitted,

(%ﬂﬂa/“ . Caudy
Lara M. Caudy
Appellate Defender

' ATTORNEY FOR APPELLANT
This 20th day of September, 2018.
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