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II.

II.

APPELLANT’S STATEMENT OF THE ISSUES ON APPEAL

Whether the court erred in allowing the solicitor to argue in closing that
appellant was “pure evil,” ;md that “evil walks the streets, évil lives in
Lexington Counfy, evil is in this courtroom,” sincé solicitors must tailor
their remarks so as not to arouse the jurors’ passions or prejudices?
Whether the court erred in admitting incrifninating statements by appellant
that were given in response to questions by Sergeant Mefford where
appellant was in custody and had not been provided Miranda warnings,
since statements stemming from custodial interrogation of a defendart are
inadmissible absent Miranda .warnings?

Whether the court erred in denying defense counsel’s motion for a
continuance where. counsel continuously received discovery in the month
leading up to trial, and the solicitor said the state “had been careful what it
turned over,” since fundamental fairness dictates counsel be given
additional time to prepare, particularly where counsel did not have time to
investigate Jeremy Washington’s new statement since it was undisputed

Washington said others made threats to kill the decedent?
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RESPONDENT’S COUNTERSTATEMENT OF THE ISSUES ON APPEAL

L Did the trial court abuse its discretion when it permitted the State to argue at closing
that malicé may be equated with evil? |

II.  Did the trial court abusé its discrétién when it admitted Appellant’s response made
while in custody in New York but not subject to custodial interrogation?

I  Did the trial ;:ourt abuse its diécretion when it denied Appellant’s motion for
COntinuénce when the discovery at issue was disclosed over a month pfior to trial and
where Appellant has failed to demonstrate how he was prejudiced by the manner of

the disclosuie?



STATEMENT OF THE CASE

The Lexington County Grand Jury indicted Appellant John Christopher Hart for the
2013 murder of Paula Justice. (R: pp. *Indictment Nos. 2014-GS-32-01421). Dayne C. Phillips,
Esquire, represented Appellant at his trial on the charge. Eleventh Circuit Deputy Solicitor D.
Shawn Graham and Assistant Solicitor Robert McNair, III, prosecuted the case. (Tr. IV, p. 1).

The Honorable Eugene C. Griffith, Jr., presidt;d over Appellant’s case. After a series of
pretrial hearings, trial began on May 22, 2017, and lasted thfough the week. (Tr. IV, p. 1). The
jury convicted Appellant of murder and Judgel Griffith sentenced Appellant to 50 with credit for
tirr£e served. (Tr. IV, p. 1097, lines 4-6). By and through trial counsel, Petitioner served a notice

of appeal on June 2, 2017. (R. p. *Notice of Appeal).



STATEMENT OF FACTS

The investigatidn into the murder of Paula Justice began when men working for a
repossession agency were out looking for equipment just after 11 p.m. in early April 2013. One
heard “something that resembled a gunshot” and traveled towards the noise, ultimately locating a
jacket on the ground in a secluded area in West Columbia. Drawing closer to the area from
which he heard the noise, he recognized that there was in fact a person lying on the ground.
' Shining a flashlight and seeing biood, the repossession workers called 911. (Tr. IV p. 227, line
20 — p. 229, line 24). Prior to law enforcement’s arrival, the men observed a small shell casing on
the ground nearby and marked its location with a twig. (Tr. IV, p. 230, lines 10-22).

The victim had suffered one gunshot wound to the head which entered above and slightly
behind the left ear and traveled downward towards the right jaw. The wound was delivered at or
near contact with the decedent’s héad. (Tr. IV,.p. 591, line 15— p 594, iine 19). According to the
first responding officers, the body was located on a dirt road running parallel to a railroad track.
Ultimately, two shell casings were recovered from the scene. (Tr. IV, p. 234, line 5 —p. 235, line
25). |

Once transported to the hospital, medical personnel identified the victim via the cell
phone found in the c-collar placed around her neck at the time of transport. Law enforcement
verified that identity through Department of Motor Vehicle records. (Tr. IV, p. 261, line 18 — p.
263, line 12). Law enforcement then began looking in to the phone calls placed from the victim’s
phone. Retracing her phone calls, they were able to determine that night that the decedent often
stayed at the America’s Value Inn. The victim also placed calls to a number identified in her
phone contacts as “KG.” (Tr. IV, p. 263, line 15 — p. 264, line 21; Tr. IV p. 3'11, lines 13-25).

“KG” did not answer when a call was placed to his phone number, an 803 number with the
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prefix 348. (Tr. IV, p. 264‘, lines 2-11).

Law enforcement immediately went to the America’s Value Inn and spoke to other
patrons of the Inn who easily identified the victim. (Tr. IV, p. 312, lines 2-25; Tr. IV, p. 399,
lines 2-25). Law enforcement also obtained a search warrant for the victim’s room at the
America’s Value Inn, (Tr. IV, p. 265, lines 13-25). Patrons of the Inn named “KG” as the last
person seen with her thét day. (Tr. IV, p. 305, lines 6-24). One patron who testified at trial last .
saw the victim when she asked to borrow money to pay for her hotel room. The victim told the
patron that two guys were coming to pick her up and that she was going with a “guy named KG”
who had lined up some men so she could get paid. (Tr. IV, p. 399, line 4 - p. 402, line 4). Law -
enforcement learned that the victim was sppposed to be meeting with “KG” at the Delta Hotel
that night. (Tr. IV, p. 313, lines 1-6). |

Following up on this lead, law enforcement, arrived at the Delta, where a parked Lincoln
Town Car with a missing license plate and registered to one Robert Wesley Justice caught their
eye. People at the America’s Value Inn and the Delta Motel had associated the identity of “KG”
with that Lincoln Town Car. (Tr. IV, p, 255, line 15 — p. 267, line 17; Tr. IV, p. 272, liges 2-8;
Tr. IV, p. 314, lines 3-5). “KG” had been described to law enforcement by “transient” patrons of
the Value Inn and the Delta Motel as a black male, aged 18 to 30, approximately six feet tall, and
weighing approximately 180 pounds. Law enforcement also recovered a room card for Room 3
at the Delta Motel, é room registeréd to Appellant John Christopher Hart. (Tr. IV, p. 268, lines 8-
24; Tr. IV, p. 273, lines 8-21). |

Appellant’s then-girlfriend, Jessica Ussery, was also identified by hotel patrons. When
law enforcement located and interviewed Ussery, they learned that she gave birth to Appellant’s

child days before the decedent was killed. She testified that on April 10, 2013, she was
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discharged from the fnatemity ward of the hospital and Appellant was supposed to take her
home. However, he left the hospital room at some point that day and never returned. (Tr. IV, p.
277, line 12 — p. 280, line 25). A friend of hers picked her-up at midnight in Appellant’s stead,
énd she next saw Appellant on April il at 8:00 a.m. when he arrived at her side accompanied by
Tevin Deloach. (Tr. IV, p. 281, line 3 — p. 284, line 18). Appellant was at that time grabbing his
belongings: “they were leaving.” (Tr. p. 284, lines 23-25). By that time, detectives had alread;
been to Ussery’s home to question her. (Tr. IV, p.4285 , lines 18-20).

Ussery identified Appellant Hart’s aliases as KG and Bhris. (Tr. IV, p. 278, lines 2-4; Tr.
IV, p. 299, lines 8-9). Ussery also explained t'hat Appellant was a drug dealer regularly dealing
with prostitutes. He used one “work phone” and another separate phone for more personal calls
such as those with Ussery. (Tr. IV, p. 287, lines 2-14; Tr. IV, p. 294, lines 16-23). Though
Ussery was aware that Appellant frequently changed phone numbers, she testified that in April
2013 she knew that one of his phones had the 348 prefix. (Tr. IV, p. 290, lines 21-23; Tr. IV, p.
301, lines 7-10). In a jail phone call between Appellant and Ussery which was published at trial,
Appellant-denied having the phone with the 348 prefix.! (Tr. IV, p. 290, line 9 — p. 291, line 25).
However, Ussery’s phone contacts listed a 803-348 number as “Hart” and another 603-498-*%18
number as “My Baby.” (Tr. IV, p. 307, lines 8-15). Ussery also acknowledged that Appellant
drove a Lincoln Town Car and was often seen with Tevin Deloach whom he referred to as the
“dude boy.” (Tr. IV, p. 288, line 8 —p. 28'9, line 9).

After speaking with Ussery, Spivey, who was working the investigation, called Appellant

at his 603-498 number. Spivey placed his call just after 3:00 a.m. the night of the victim’s

A person who regularly bought drugs from Appellant testified at trial that she knew him
as “KG,” she contacted him at an 803-348 number, and she saw him driving a Lincoln Town
Car. (Tr. p. 435, line 23 — p. 437, line 25).

1
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murder. (Tr. IV, p. 315, lihes 3-23). Appellant answered but hung up the phone not long into the
call—the Sergeant was asking if Appellant would speak with them in regards to an investigation.
(Tr. IV, p. 316, line 1 — p. 317, line 10).

In turn, Spivey began investigating the Lincoln Town Car associated with Appellant. (Tr.
IV, p. 318, lines 6-15). He also began looking for security caméra footage of the Town Car at
various places Appellant had been seen that day such as Lexington Medical Center where
Appellant and Tevin Deloach had visited Ussery in the maternity ward of the hospital. (Tr. IV, p.
322, line 12 — p. 325, line 16). Spivey located‘ surveillance camera footage from the Holiday Inn
next door to the American’s Value Inn which contained footage depicting the victim on the night
of her murder. That footage led Spivey to located additional footage of the victim at the Wafﬂe
House located a “short walk” from the America’s Value and the Holiday Inns. (Tr. IV, p. 322,
line 12 — p. 323, line 2). Based on the video timestamps, the victim appeared in this surveillance
footage between 10:30 and 10:50 p.m. and was picked up by a Lincoln Town Car. (Tr. IV, p.
324, line 1 —p. 325, line 8).

Appell;znt Found in Custody in New York

Appellant was located by the fugitive’ task force in New York about a week after the
murder, on April 18, 2013. Appellant héd been taken into custody there. (Tr. IV, p. 596, lines 12-
14). Law enforcement in South Carolina contacted the detention center in New York that housed
Appellant and the detention center responded by putting Appellant on the phone with the local
Sergeant in South Carolina. (Tr. IV, p. 596, line 12 —p. .597, line 11). The Sergeant was trying to
determine whether to initiate extradition proceedings or whether Appellant would resign to
contact with and transport by local law enforcement if they arrived in New York; Appellant in

turn questioned ihe Sergeant about whether they had found a gun with his fingerprints on it. (Tr.
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IV, p. 597, lines 12-25).

Spivey drove about fifteen hours to Utica, New York along with another detective for the-
purpose of intervlewing Appellant. (Tr. IV,' p. 600, lines 1-14). When the detectives arrived,
Appellant was advised of his Miranda rights and knowingly and intelligently waived those
 rights, electing to engage in an interview with the detectives. Appellant refused to provide a
written statement. (Tr. p. 601, line 2 ~ p. 606, line 12; State’s Exhibit 1). When the interview
began, Appellant initially acknowledged himself and Tevin Deloach appearing in photographs
from a visit they made to Lexington Medical Center. (Tr. IV, p. 608, lines 16-25). Then,
Appellant denied knowing the victim, denied the existence of any phone records or photographs
connecting Appellant to the victim, separated himself from any tie to Tevin Deloach, and
continued asking the detectives what evidence existed against hirrr. (Tr. IV, p. 609, line 15 — p.
615, line 25). Appellarlt did not rnention anyone by the name of Alex or AJ Wallace. (Tr. IV, p.
612, lines 3-5).

Early the next morning, the detectives transported Appellant to South Carolina in a
fifteen-hour car_ridé. He had waived extradition prior to their arrival in Utica, New York. (Tr.
IV, p. 606, line 24 — p. 607, line 5; Tr. IV, p‘. 606, lines 10'-14). Knowing a long car ride awaited,
- law enforcement re-advised him' of his Miranda rights as soon as they picked him up for
transport. (Tr. IV, p. 616, line 17 — p. 617, line 4). Appellant engaged the detectives' in |
conversation at various points throughout the car ride, voluntééring statements indicating that he
did not like snitches and that he knew talking was not going to help h1rn (Tr. IV, p. 617, line 18
— p. 620, line 17). Appellant also volunteered that he did not rreecl to be separated from Tevin
Deloach at the detentiqn center law enforcement (Tr. IV, p- 620, lines 18-21). At one point,

Appellant commented that if the charge had been something like petit larceny, he would have
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already confessed over the phone. (Tr. IV, p. 619, lines 16-18).
A Sunken Handgun

Also about a week after the murder, on April 17, 2013, a dive team investigating leads in
the case recoveréd a handgun from the pond near the tennis courts at Chestnut Hill Plantation in
Richland County. (Tr. IV, p. 452, line 23 — p. 455, line 25). It was a semiautomatic pistol with
ammunition loaded in the clip. (Tr. IV, p. 457, line 24 — p. 458, line 22). :The firearm and
toolmark examiner who analyzed the handgun testified that the gun was in working 6rder. The
ammunition found with it was manufactured by Remington. The bullets were .45 caliber hollow-
point with a brass jacket and a nickel cartridge case. (Tr. IV, p. 537, lines 6-19). The .45 caliber
handgun was manufactured by Karr. (Tr. IV, p. 536, lines 15-18). The examiner was able to
conclude that the unfired cartridges collected with the handgun were consistent with what would
be fired from that weapon. (Tf. IV, p. 536, lines 19-21). After conducting his analysis, the
examiner/ conclude that the empty cartridge case found at the scene “was fired by the [ ] pistol.”
(Tr. p. 538, lines 2-4). A fired bullet provided for examination had characteristics “consistent
with the bullets loaded into Remington Golden Saber brand cartridges.” Though the test was
“inconclusive” by the applicable testing standards, the _examiner could not exclude the fired
bullet from having been fired from the handgun collected from the pond because the fired bullet
showed the same rifling characteristics as the bullets produced by test firing that weapon. (Tr.
IV, p. 538, lines 5-25).

As for DNA evidence from the handgun, an analyst could only develoﬁ a partial DNA
profile showing a mixture of at least two individuals’ DNA. (Tr. IV, p. 546, lines 11-17). The
proﬁle did not meet the criteria required for comparison. (Tr. IV, p. 547, lines 13-22). However,

the victim could be and was excluded as a contributor. (Tr. p. 550, line 12 —p. 551, line 15).
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Phone Call Connections

Law enforcement also extracted data from the victim’s cell phone, logging a number of
outgoing, incoming, and missed calls with KG at an 803-348 number. (Tr. IV, p. 463, line 23— p.
466, line 14). An employee of AT&T who maintained the records for that 803-348 number
explained at trial that the phone was a pre-paid go-phone with no owner name attached to the
sale or account of the device. (Tr. IV, p. 471, lines 13-24). At trial, A Verizon custodian
established a trio of phone numbers registered to subscriber Tevin Deloach and another
registered to Cynthia Johnson. (Tr. IV, p. 749, line 1 — p. 753, line 15). One number registered to
Deloach matched the “personal” phone number utilized by Appellant: 603-498-**18. (Tr. IV, p.
307, lines 8-15; Tr. IV, p. 751, line 6 — p. 752, line 4). This same number was changed on April
12,2013, to a 414-216 number, (Tr. IV, p. 752, lines 9-12).

The law enforcement official who examined cell phone records for these numbers on
dates surrounding the murder identified thirteen communications from Deloach to Appellant;
zero communication from Deloach to either the victim, Ussery (Appellant’s then—girlffiend), or
one Jeremy Washington.? (Tr. IV, p. 768, line 7 — p. 772, line 24). The same conglomerate of
records demonstrated 162 contacts from Appellant \to Deloach, zero, to the victim, zero to
Appellant’s other phone numbers, 185 to Ussery, and 44 to Washington. (Tr. IV, p. 773, line 5 —
p. 774, line 5). Then, once Appellant changed his one phone number to 414-216, records showed
zero contacts with Appellant’s othe? phone numbers, zero calls to the victirh, zero calls to
Washington,'lbut 330 calls to Ussery and 67 calls to Deloach. (Tr; IV, p. 774, line 6 — p. 777, line
11). The victim’s phone records showed contacts with both Appellant .and Deloach. (Tr. IV, p.

775, lines 19 —p. 776, line 1; Tr. 'IV, p. 778, lines 2-25). These records also showed that on night

2 Later identified as Munchkin, infra n.3.
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she was killed, the victim t‘exted Appellant at 10:27 p.m. with messages indicating she was
waiting for him to arrive. (Tr. p. 779, line 14 — p. 780, line 10).

When commbn_ calls were mapped for cell tower connections from 3:17 to 11:22 p.m. on
April 10, 2013, law enforcement identified that Appellant’s and the victim’s phones were in
close proximity both to. each other and to: the Waffle House on Sunset Boulevard near the
Holiday and Americafs Value Inns, at a time that corresponded with video surveillance of the
victim getting into the Lincoln Town Car; and at the location at or nea‘r where the victim’s body
was discovered shortly-before midnight that night. (Tr. IV, p. 324, line 1 — p. 325, line 8; Tr. IV,
p. 782, line 3 — p. 790, line 17). Appellant ca}led Washington at 11:14 p.m. (Tr. IV, p. 780, line
25 — p. 781, line 19; Tr. IV, p. 790, lines 22-24). After 11:50 p.m., mapping analysis showed
phones linked to Appellant and Deloach traveling on I-20 and arriving within cell tower range of
the Delta Motel. (Tr. IV, p. 792, line 15 — p. 793, line 15). One of Appellant’s phones, the 348
number, was disconnected from cell tower connections after 11:17 p.m. (Tr. IV, p. 792, lines 3-
14). Then, Appellant’s phoné was mapped in New York. (Tr. IV, p. 794, lines 3-14).

An Admitted Accomplice — T efin Deloach

Deloach met with law enforcement, implicated himself as the driver at the time of the
murder, and was arrested. (Tr. IV, p. 334, line 20 — p. 335, line 2). Deloach was “forthcoming”
with Spivey, initially minimizing his role but increasing his cooperation with law enforcement
each time they spoke about the case. Spive};\believed Deloach was consistent throughout their
interactions. (Tr. IV, p. 336, lines 2-12).

Deloach testified at Appellant’s trial, admitting his giuilt under the theory of hand of one
hand of all. (Tr. IV, p. 349, line 21 — p. 350, line 7). Deloach explained that he first met

Appellant when they were four or five years old and fhcy had recently taken a GED program
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together. (Tr. IV, p. 350, line 9 -p. 351, line 1). Deloach testified that in 2013 he was assisting
Appellant in his drug trade, driving Appellant around to buy and sell. They rode around in both
Deloaéh’s gold Marquis and Appellant’s Lincoln Town Car. (Tr. IV, p. 351, lines 16-24).
Deloach testified that he called Appellant Bhris, reaching him by phone at a 603-498.number,
although he knew that Appellant used multiple phones. (Tr. IV, p. 353, lines 1-24). Deloach also
knew that Appellant’s drug name was “KG.” (Tr. IV, p. 368, lines 3-7). Deloach’s number at the
| ‘time was an 803-465 number. (Tr. IV, p. 353, lines 9-12). |
Deloach testified that on April 10, 2013, he worked part of a shift at Wal-Mart then left to
. pick up Appellant at the hospital in Lexington to drive him around “to make somé more serves.”
According to Deloach, they were riding in the gold Marquis that day until it began to act up,
causing them to switch to the Town Car to complete their business. (Tr. IV, p. 354, line 2 — p.
356, line 21). At some point, Appellant asked Deloach to take him to meet a woman for
prostitution. (Tr. IV; p. 357, lines 10-1-5). When Deloach. pulled the car into the parking lot of a
Waffle House near Sunset Boulevard in West Columbia, Appellant told Deloach “he was gonna
set her up to kill her.” (Tr. IV, p. 358, lines 1-7). The woman got in the backseat of the Town Car
at the Waffle Houée, and Deloach recalled her saying something about “Munchkin” or “Fat Boy”
telling on her: that “Munchkin” had set her p and ratted her out to law enforcement and got her

locked up.? (Tr. IV, p. 359, lines 2-17). Deloach recalled Appellant telling the woman that he did

3 Also at trial, a narcotics detective with the Richland County Sheriff’s Department
testified that, on May 30, 2012, they conducted a buy/bust where the victim acted as a
middleman in the transaction. Law enforcement knew the victim as a confidential informant, but
she was not working in that capacity during this particular deal. (Tr. IV, p. 474, line 16 —p. 477,
line 6). Jeremy Washington drove the victim to the drop point. Law enforcement moved in and
located over 80 grams of crack cocaine in the vehicle. The victim and Washington were charged
with trafficking. (Tr. IV, p. 477, line 8 — p. 478, line 6). Washington bonded out that same day,
but the victim did not bond out until March 15, 2013. (Tr. IV, p. 512, lines 14-21). As part of
10



not like snitches. (Tr. IV, p. 360, line 1).

Next, Deloach took Appellant and the woman to a dirt road and parked the car. He also
recalled Appellant receiving a phone call from someone who instructed Appellant to “hurry up”
and stated they were “restless.” (Tr. IV, p. 361, lines 11-18). Within three minutes of Deloach
parkihg the car, Appe;llant and the woman “got out of the car and walked up the road and
[Deloach] heard the gunshot and [Appellant] rén back to the car with the gun in his hand.” (Tr
IV, p. 363, lines 3-11). Appellant directed Deloach to take off, saying “go go go.” (Tr. IV, p.
363, lines 21-22). Deloach testified he had not seen Appéllaht with a gun before, including the
gun in Appellant’s hand. (Tr. IV, p. 360, lines 13-14; p. 363, line 23 — p. 264, line 1). He testified
he never saw any blood on Appellant. (Tr. IV, p. 392, lines 3-4).

Appellant dialed a number from a black flip phone as Deloach drove him back to
Columbia. Appellant told the person on the other end of the phone that “it was done.” (Tr. IV, p.
365, lines 10-21; Tr. IV, p. 3§9, lines 4-8). In the car, Appellant told Deloach during that he
killed the woman because she was a confidential informant “and Munchkin hired him to kill her
so he wouldn’t have to go to jail.” (Tr. 1\ , p- 365, lines 24-25). Appellant offered Déloach $5000
of the $10,000 he was supposed to make on the hit. (Tr. IV, p. 366, liﬁes 3-11). At some point
during the drive, Appellant took the battery out of the black flip phone and threw it out of the
car. (Tt. IV, p. 369, lines 10-15). |

Also during the drive, Deloach was pulled over for an improperly displayed license plate.

(Tr. IV, p. 364, lines 10-16; Tr. IV, p. 404, lines 15-25). Appellant directed Deloach to stay calm

Washington’s cooperation on the charge, he identified his phone number as an 803-239 number.
(Tr. IV, p. 480, lines 1-16). Washington went by “Fat Boy” or “Munchkin” or “Munchie.” (Tr. p.
483, lines 1-6). According to the attorney who prosecuted these charges, the victim was ready
and willing to cooperate at Washington’s trial but was killed before it began. (Tr. IV, p. 515, line
1 —p. 516, line 5). '
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and to “take the charge for hirﬂ;’ if the officer searched the car and found the gun under
Appellant’s seat. (Tr. IV, p. 364, lines 17-23). The traffic stop occurred a few minutes past
midnight. (Tr. IV, p. 404, lines 2i—22). When Appellant and Deloach were questioned by the
officer conducting the stop, they provided inconsistent answers about where they were headed.
(Tr. p. 405, line 17 — p. 406, line 10). The officer did search the car, but did not find the gun
during the traffic stop. (Tr. IV, p. 368, lines 12-18; Tr. IV, p. 410, lines 12-19).

After the traffic stop, Deloach took Appellant to a truck stop on [-20 where Appellant
found.a third part}; to drive him to the Delta Motel.* (Tr. IV, p. 370, lines 4-17; p. 429, lines 4- -
" 19). Appellant told the third party driver that he was coming ~from either Aiken or Augusta and
offered no explanation for why only one of the two people iﬁ the Town Car needed a ride to the
Delta. (Tr. 1V, p. 430, line 7 ~ p. 431, line 7). Later, according to Deloach, another person came
and picked up Deloacﬁ and Appellant and took them to someone else’s house. Appellant was
- silent in the car. (Tr. IV, p. 374, line 24 —p. 375, line 20).

The following day, once Appellant and Deloach had separated, Appellant called Deloach -
who met up with Appellant and help him thrbw away the gun in the pond by the tennis courts at
Chestnut Hill Plantation in Richland County. (Tr. IV, p. 376, lines 2-25). Deloach testified that
Appellant was acting like nothing happened. (Tr. IV, p. 379, lines 19-20). Appellant asked for
Delaoch’s help again, and Deloach helped him secure a hotel room in someone else’s name. (Tr.
IV, p. 379, line 22 — p. 380, line 18; Tr. IV, p. 395, 'Iihes 2-21). Deloach also purchased

Appellant a bus ticket at Appellant’s request. Appellant left that night for New York. (Tr. IV, pp.

4 -+ When they arfived, Deloach and Appellant visited a woman at the Delta Motel who

testified that Appellant told her he had lost his cell phone. She said, “Well, I just talked to you a
little earlier and he said I know, I lost it,” and he did not give her a new number. (Tr. p. 442, lines
20-25).
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381, lines 17-24; Tr. IV, p. 397, lines 14-19). He left after law enforcement first contacted him.
(Tr. IV, p. 382, lines 1-16).
A4 Jailhouse S’nitch — Deandre Staley

Staley was housed as the Lexington County Detention Center during the same time
period as Appellant, whom he called Bhris or Brisko. (Tr. IV, p. 564, line 17 — p. 566, line 10).
Sfaley testified that one day in the rec yard, Appellant told him that he “bodied the bitch,”
meaning the victim, because “she was a CI” who was gettir_lg others in the “neighborhobd and
the community” in trouble. (Tr. IV, p. 566, line 17 — p. 567, line 7; see also Tr. IV, p. 817, lines
10-21). Appellant told him the. victim had set up Munchkin, a West Columbia drug dealer whose
real name was Jeremey Washington. (Tr. IV, p. 568, lines 8-16). Appellant said he was given
five circles of crack cocaine in exchange for killing the vict'im. (Tr. IV, p.- 568, lines 2-8).
Appellant wrote Staley a letter in jail indicating that Appellant had not yet seen the discovery in
his case and believed Staley would not snitch on him. (Tr. IV, p. 570, line 4 — p. 571, line 22).
Staley also contacted someone in Munchkin’s family on behalf of Appellant to tell them that
Appellant was owed $1000 and “needed some money.” (Tr. 1V, p. 573, lines 3-8). Staley
received threats and a stab wouhd after cooperating in Appellant’s case, (Tr.. IV, p. 581, lines 22-
25). |

An Alleged Admitted Accomplice — Alex/AJ Wallace

Spivey also spoke with Alex/ AJ Wallace who, in June 2016, three years after the murder,
provided a written statement confessing to being the triggerman. At that time, Wallace was in
custody at the Lex.ington County Detention Center and charged with (and confessed to) another
murder. (State’s Exhibit 60; Tr. IV, p. 820, line 10 — p. 828, line 13). Wallace was fifteen at that

time. (Tr. IV, p. 861, line 20). He maintained that appellant stood next to him during the
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shooting. (Tr. IV, p. 881, lines 13-20).

Notably, Wallace init%ally stated he was five or six feet away from the victim when he
\pulled the triéger, but changed that distance when given information concerning the evidence
that the victim sustained a contact wound: (Tr. IV, p. 633, line 3 — p. 635, line 9; Tr. IV, p. 987,
line 4 — p. 898, line 15). The phone number he proyided for himsglf at that time was an 803-822
number, and he said he had contacted Appellant by phone that night. (Tr. IV. p. 634, line 22 — p.
635, line 4). In a letter dated a day or two priof to his written statement, Wallace also offered a
confession to the murder, stating that Appellant “had no idea at all” the murder was to occur, fhat
Appellant “thought it was a money meeting,” and that Wallace got Appellant involved because
the victim would not have shown up if she knew she was supposed to meet Wallace. (Tr. IV, p.
656, line 13 —p. '659, line 7). Wallace maintained that he Both arrived to and fled from the scene
on foot. (Tr. IV, p. 657, lines 9-25).

Wallace also said that he used a chrome-colored Glock to shoot the victim as she walked
away from him. (Tr. IV, p. 633, lines 20-21; Tr. IV, p. 634, lines 12-17). However, when asked
to describe the size of the gun, the gun Wallace described was markedly different in size and
metal than the small Karr .45 semiautomatic handgun recovered from the pond: (Tr. IV, p. 639,
line 2 — p. 641, line 25). Wallace described the gun in his statement as “all black with a chrome
cartridge and black grips.” (Tr. IV, p. 860, line 25). Wallace testified at trial that he knew the
difference between chrome and stainless steel, that the steel “was a liﬁle lighter.”- (Tr. IV, p. 825,
lines 11-17). The gun was stainless steel at the top. (Tr. IV, p. 861, lines 10-17). He ;ecognized
during cross-examination that he “Was mistaken” when he described the small firearm as “full
size.” (Tr. p. 871, lines 4-7).

Wallace also did not mention Tevin Deloach or that aﬁyone was driving the Lincoln
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Town Car. (Tr. IV, p.v 643, lines 3-25). In yet another inconsistency with the remainder of the
evidence, Wallace said in his statement that he got rid of the gun himself in a pond in Irmo “near
a railroad track™ and “a relatively close housing or apartment complex.” He made no mention of
Chestnut Hill Planfation, its location in relation to Irmo, or the tennis édurts or other country club
accoutrement near the pond. (Tr. IV, p. 644, line 4 — p. 650, line 22; State’s Exhibit 60, p. 8).

Wallace included in his statement that he believed the victim as wearing a gray or white
shirt and sweatpants. (State’s Exibit 60, p. 4). The clothing recovered from ‘the . victim was
instead comprised of a black t-shirt with spafkly writing and a pair of women’s jeans. (Tr. IV, p.
796, line 3 — p. 797, line 7).

Finding no corroboration to Wallace’s statements, Spivey excluded Wallace as héving the
potential to be “KG.” (Tr. IV, p. 332, line 24 —p. 333, line 4; Tr.- IV, p. 686, line 2 — p.’687, line
5).

Debunking the Wdllace Confession
' A

At trial, Wallace denied telling a friend and co-defendant in an unrelated charée that he
was going to “take” Appellant’é murder charge and that he‘ was sfudying the discovery in
Appellant’s case in preparation for doing so. (Tr. IV, p. 899, line 10 — p. 900, line 24). That co-
defendant, Terrance Flagler, testified in the State’s case-in-reply. (Tr. IV, p. 976, lines 14-24).
Flagler testified that Wallace confided in him that Appellanf “brainwashed” him into “taking” his
murder charge. (Tt. IV, p. 978, line 11 —p. 979, line 6). |

Appellant’s Admitted Presence at Scene and Time of Murder

Appellant Hart testified at trial, deﬁying any role in the shooting, and rebuking any

assertion that he had any knowledge that the shootiné was going to occur. (Tr. IV, p. 915, lines

19-24; Tr. IV, p. 964, lines 20-25). He testified he was “completely responsible for” picking up
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and “disposing of the weapon.” (Tr. IV, p. 906, lines 2-8). Appellant testified that Deloach drove
him to the dirt road where the shooting occurred: “When we pulled up, the lights were on, but
when [he and the victim] got out of the car Tevin [Deloach] turned the lights off. When I saw
Wa’ilace come out of the cut as he calls it, me and him were talking side by side and he told her
to walk ahead because me and her — she looked shocked at ﬁfst,when she saw him, I guess
because they had a situation, and in the midst of that conversation he shot her in the heaci.” (Tr.
IV, p. 957, lines 16-23). Then Appellant picked up the gin and ran back to the car. (Tr. IV, p.
958, lines 10-18). |
Appellant did not deny being a drug dealer, énd testified that he was aware that he was
the last person with the victim, others knew he was going to pick iler up that night, and that he
was aware he would be suspected of the murder. (Tr. IV, p. 916, line 22 — p. 918, line 23; Tr. IV,
p. 919, lines 3-8). He denied confessing to others and denied threatening others as well. (Tr. IV,
p. 917, lines 13-25; Tr. IV; p. 954, line 22 — p. 955, line 8): He denied having any conversation
with Washington, his supplier, about somebody needing to “take out” the victim and agreeing to
take care of that for him in exchaﬁge for crack. (Tr. IV, p. 924, line 3 — p. 926, line 9). He denied
calling Washington after the shooting to repoﬁ that it was done. (Tr.. p. 926, lines 12-15). He
testified he ran to his family in New York instead of repor‘ting'to law enforcement because he
was nervous and did not want to snijch on Wallace. (Tr. IV, p. 939, line 11 —p. 941, line 16). He
testified that he was high and drunk when the detectives intervie)wéd him in New York and 4
remained that way fifteen hours later during and after his transport back to South Carolina. (Tf.

IV, p. 942, lines 2-7; Tr. IV, p. 947, line 10 — p. 948, line 14).
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ARGUMENT

1. The trial court did not abuse its discretion when it allowed the State to
equate malice with evil during its closing argument.

A. Standard of Review

“A trial judge is vested with broad discretion in dealing with the range of propriety of
closing argument, and ordinerily his 'rulings .on such matters will not be disturbed.” State v. |
Northeutt, 372 S.C. 207, 222, 641 S.E.2d 873, 881 (2007). A prosecﬁtor’s-statement during
closing argument is impermissible if determined to have “by itself so infected the trial with
unfairness as to ' make the resulting conviction a denial of: due process.” Donnelly v.
DeChristoforo, 416 US 637, 643, 94 S.Ct. 1868, 1871 (1974). “The appellant has the burden of
| showing that any alleged error in argument deprived him of a fair trial.” State v. Northcutt,
supra. “An appeilant must prove both an abuse of discretion and resulting prejudice to warrant
reversal.” State v. Navy, 370 S.C. 398, 412, 635 S.E.2d 549, 556 ('Ct. App. 2006), aff'd in part,
rev’d in part on other grounds, 386 S.C. 294, 688 S.E.2d 838 (2010).

Moreover, any excerpt of the State’s closing exists as “one moment in an extended trial.”
Donnelly v. DeChristoforo, 416 U.S. 637, 645, 94 S.Ct. 1868, 1872 (1974). Accordingly, a court
must conduct an “examination of the entire proceedings” in context. Id. at 643, 94 S.Ct. at 1871;
State v. Northcutt, supra (“We must review the [closing] arglgument in the context of the entire
record.”).

B. The State’s Definition of Malice as Ei/il is Supported in Law and Fact '

The State introduced the elements of the offense of murder early on in its closing
argument. (Tr. p. 1016, line 5 — p. 1017, line 1). In describing malice, the State argued it was “a
dark word,” l“an evil word.” (Tr. p. 1017, line 10). “It’s a word that talks about, in this case, an

execution. Not just ill will between two people, not an argument between somebody that went
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. bad. Not even a robbery that goes bad, but pure evil. Evil walks the streets. Evil lives in
Lexington County.” (Tr. p. 1017, lines 10-15). The trial coutt overruling Appellant’s objection,’
the Sfat: _concluded this argument: “Evil is in this courtroom. John Christopher Hart,
premeditated, filled with malice with an evil heart, put a gun to the back of Paula Justice’s head,
pulled the trigger and left her for dead.” (Tr. p; 1017, line 24 —p. 1018, line 2).

The trial court’s basi;s for overruling Appellant’s[obj ection to the “evil characteriza}tion”'
was that the State coulci argﬁe that it beliéved it had met its burden as to malice, an element of
murder, “and the definition of it.” (Tr. p. 1017, lines 16-22; Tr. p. 10641, lines 7-10). In sb ruling,
the trial court did abuse its discretion. “Solicitors are bound to rules of fairness in their closing
arguments.” State v. Ndrthcutt, supra at 222, 641 S.E.2d at 881. The closing’s “content should
stay with the record and reasonable inferences to it.” Humphries v. State, 351 S.C. 3&, 373, 570
S.E.2d 160, 166 (2002). The State’s closing “must not appeal to the personal biases of thg

_ jufors,” nor should it “be calculated to arouse the jurors’ passions or prejudices.” State v.

Copeland, 321 S.C. 318, 324, 468 S.E.2d 620, 624 (1996).

Appellant was tried for a Lexington County murder, an element of which is malice. S.C.

Code Ann. § 16-3-10. “[M]alice as an essential ingredient of murder does not necessarily

iniport ill-will toward the individual .injured, “but signifies rather a general malignant

recklessness‘ of the lives and safety of others, or a condition c;f the mind which shows a heart

| regardless of social duty and fatally bent on mischief.’” State v. Mouzon, 231 S.C. 655, 662, 99

S.E.2d 672, 675276 (1957) .(quoting State v. Heyward, 197 S.C. 371, 15 S.E. 669, 671 (1941). “It

is a wicked condition of the heart. It is a wicked purpose. It is a performed purpose to do a

(

Which Appellant renewed after the completion of the closing argument in conjunction
with a motion for mistrial, which was also denied. (Tr. IV, p. 1060, lines 1-10).
' 18
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- wrongful act, without sufficient legal provocation . . . .” State v. Gallmdn, 79 S.C. 229, 60 S.E.
682, 686 (1908). “Tﬁe Latin malitia means badness, physical or moral — wickedness in
disposition or in conduct — not specifically or exclusively ill-will or malevolence; hence the
malice of English law, including all foﬁns of evil purpose, design, intent, or motive.” John
Salmond, Jurisprudence 384 (Glanville L. Williams ed.,-10th ed. 1947) (emphasis added). Put
more succinctly, malice is ill will or wickedness of heart. Black’s Law Dictionary (10th ed.
2014) (“malice™).).

Given the meaning pf malice, the State’s use of “evil” in its closing argument in no
circumstance rendered the trial fundamentally unfair. Donnelly v. DeChristoforo, supra. “A
* solicitor has a right to state his version of the testimony and to comment on the weight to be
given such testimony.” Humphries v. State, 351 S.C. at 373, 570 S.E.2d at 166 (2002). With
malice as an essential element of murder, it follows that the State could appropriately argue to
the jury that the element of malice, by another definition, equated with evil. Indeed, tﬁe jury was
properly instrﬁcted that malice may be equated with an evil intent. (Tr. IV, p. 1069, lines 17-21).
And, supported by our jurisprudence’s other intonations of the term malice, the State can freely
argue to the jury that the Appellaﬁt acted with the requisite criminal intent: “a condition of the
mind which shows a heart regardless of social duty and fatally bent on mischief.” State v.
Mouzon, supra.

The prosecutor’s equating malice with evil also did not reacfl to Appellant’s character.
The syntax in which ‘Fhe Staté utilized the term evil did not equate with the. Appellant himself,
but rather the idea ;chat the element of malice lurked in the actions presented. Contra Stqte V.
Day, 341 S.C. 410, 423-24, 535 S.E.2d 431, 438 (2000) (use of defendant’s nickname “outlaw”

23 times during closing argument without purpose of proving any manner in controversy
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determined prejudicial impugmﬁént of defendant’s character); contra State v. Hawkins, 292 S.C.

418, 422, 357 S.E.2d 10, 12-13 (1987), overruled on other grounds by State v. Torrence, 305

S.C. 45, 406 S.E.2d 315 (1991) (“Solicitor’s intemperate” use of defendant’s nickname “Mad

Dog” a due process violation where evidence not overwhelming, use of nickname was not an |
invited response, and the trial court “did not clearly admonish the jury that arguments of counsel

'could not be considered as evidence”). Rather, the argument was crafted to highlight the element

of the offense the State sought the jury to apply to the act charged. (Tr. IV, p. 1017, line 1 — p.

1018, line 2; Tr. IV, p.’ 1040, lines 2-4).

More, the prosecution’s closing argument cannot be found to have prejudiced Appellant
when considered “in the context of the entire record.” State v. Northcutt, supra. Like the murder
charge itself, the State delivered a closing argu;nent mindful and reflective of the facts of the
case: the victim suffered a fatal eXécution-étyle gunéhot wound to the head. (Tr. IV, p. '591, line
15 — p. 594, line 19). Evidence supported the State’s theory that Appeilant killed her because his
drug supplier, Jeremy “Munchkin” Washington, directed him to complete the hit as retaliation
for the victim’s simultaneous entanglement as a middle-man drug dealer and confidential
informant for law enforcement. (Tr. IV, p. 365, lines 10-25; Tr. IV, p. 369, lines 4-8; Tr. IV, p.
477, line 8 — p. 478, line 6; Tr. IV, p. 515, line 1 — p. 516, line 5; Tr. IV, p. 780, line 25 — p. 781,
line 19; Tr. IV, p. 790, lines 22-24). 1t is reasonable to infer from the presentation of evidence,
and thus permissible to argue, that the killing occurred at the hands of Appellant and that the

circumstances of the murder equated with an evil act. Humphries v. State, supra.
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IL. Appellant volunteered an inculpatory statement to law enforcement while
he was in custody but not subject to custodial interrogation. Thus, the
trial court appropriately admitted the statement as one volunteered
absent any Miranda requirement.

A. Standard of Review

A trial court’s totality-of-the-circumstances determination of the voluntariness of a
defendant’s statement will not be disturbed absent an error of law. State v. Franklin, 299 S.C.
133, 138, 382 S.E.2d 911, 914 (1989). The clear error standard binds the appellate court to the
“the trial court’s factﬁal findings unless they are clearly erroneous. This same standard of review
applies to preliminary factual findings in determining the admissibility of certain evidence in
criminal cases.” State v. Corley, 383 S.C. 232,’239, 679 S'E.2d 187, 191 (Ct. App. 2009), aff'd as

modified, 392 S.C. 125, 708 S.E.2d 217 (2011).

B. Appellant Volunteered a Statement Outside of Interrogation

When law enforcement in Lexington County learned that Appellant wés in custody in
Utica, New York, Segeant Mefford contacted that laW enforcement agency. (Tr. IV, p. 168, lines
4-10). Mefford “had to make a decision [ ] whether or nof to send the investigators there to try to
make an attempt to speak with [Appellant].” (Tr. IV, p. 167, lines 21-24; Tr. IV, p. 171, line 25 —
p. 172, line 2). Mefford intendeéi simply to contact to the agent in New York to “get an idea of
Mr. Hart’s demeanor and whether or not he was going to speak” with the South Carolina
officer(s), but the New York agent put Appellant on the phone with Mefford. (Tr. IV, p. 168,
lines 13-21). Mefford did not have knowledge concerning whether Appellant had been
Mirandized. (Tr. p. 169, lines 14-17). |

With no intention of interrogating Applicant, Mefford identified himself to Appellant
over the phone. (Tr. p. 168, line 21 — p. 170, line 12; Tr. IV, p. 171, lines 19-25). The extent of
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Mefford’s communication with Appellant was to ask “him if he understood what he was being
charged with” and to ask “if he was willing to speak” with investigaii)fs from South Carolina if
they arrived in New York. (Tr. IV, p. 168, line 23 — p. 170, line 25). Mefford “was not prepared
to willing to do” any type of ielephonii: interview with Appellant or divulge any i)f the details of
the investigation at that time: “That’s now how you do an interview for this serious nature of
these charges . . . I explained to him that I would not discuss any kind of evidence over the
phone.” (Tr. IV, p. 170, lines 1-12). Mefford, who sp.e‘nt‘nineteen years with the Lexington
County Sheriff’s Department, furthered that he acted in the same manner as he would have in the
initial stage of any interview wheri he first asked Appellant if he was willing to speak. (Tr. IV, p.
167, lines 7-9; Tr. 1V, p. 171, lines 21-23). |

Appellant responded by questioning Mefford whether he had~. found a gun with his
-fingerprints on it. (Tr. IV, p. 170, lines 7-12). | | |

Mefford’s testimony was reviewed at a Ipre-trial hearing pursuant to Jackson v. Denno,
| 378 U.S. 368, 84 S.Ct. 1774 (1964), and Appeilant’s objection to the admissibility of Appellant’s
response renewed during a sidebar prior to the State’s presentation of Mefford at trial. (Tr. IV, p.
599, lines 6-13; Tr. IV, p. 691, line 23 — p. 692,.1ine 13); see also State v. Forrester, 343 S.C.
637, 642, 541 S.E.2d 837, 840 (2001) (requiring, for issue preservation, an additional objection
contemporaneous to thé evidence’s introduction, even if the court ruled upon its admissibly in
limine). The trial court upon each instance ruled Appellant’s response to Mefford admissible, -
finding “the tenor” éf Mefford’s question conceméd whether investigators should be sent to New
York (ir whether extradition proceedings would occur. (Tr. IV, p. 172, line 23 —p. 176, line 13).

The trial court correctly interpreted Mefford’s actions as allowable without (or prior to)

22



the need for Miranda,’ that Appellant’s “voluntary comment came before he could do that,” and
that Appellant’s comment was “not responsive” to the question asked. (Tr. IV, p. 174, lines 2-
15). As found by the trial court, the nature and ‘tone of Mefford’s telephonic introduction to
Appellant did not reach to that of a custodial interrogation. Mefford did not subject Appellant to
interrogation when asking him if he would be willing to speak with officers from South Carolina
if they arrived in New York because that question was not likely (nor was it calculated) to elicit
an incriminating response. (See Tr. IV, p. 175, lines 17-23). Thus, Appellant was not required to
have been Mirandized by Mefford prior to the extent of their conversation. Further, any non-
responsive answer by Appeilant 1is admissible as an uninvitéd reply.

(131

Miranda is required only “if a ,suspect in custody is subjeczted
to interrogation. Interrcigation is either express questioning or its functional equivalent. It
includes words or actions on the part of police (other than those normally attendant to arrest and
custody) that the police should know are réasonably lii(ely to elicit an incriminating response.”
State v. Easler, 322 S.C. 333, 34142, 471 S.E.2d 745, 750 (Ci. App. 1996), aff'd as
modified, 327 S.C. 121, 489 S.E.2d 617 (1997); State Y. Sprouse, 325 S:C. 275,282,478 S.E.2d
871, 875 (Ct. App. 1996) (citing Arizona v. Mauro, 481 U.S. 520, 107 S:Ct. 1931 (1987)).

In formulating the definition of interrogation, the United States Supreme C(iurt has
pointed out that “the concern of the ’Court in Miranda was that the ‘interrogation environment’
created by the interplay of interrogation and custody would ‘subjugatevthe individual to the will
of his examiner’ and thereby undermine the privilege against compulsory self-

incrimination.” Rhode Island v. Innis, 446 U.S. 291, 299, 100 S.Ct. 1682, 1688 (1980). The

Supreme Court defined interrogation as a circumstance that “must reflect a measure of

6 Miranda v. Arizona, 384 U.S. 486, 86 S.Ct. 1602 (1966).
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compulsion above and beyond that inherent in custody itself.” State v. Howard, 296 S.C. 481,
488, 374.‘S.‘E.2d 284, 288 (1988). |

But of import here, “Miranda warnings are inapplicable to volunteered statements which
are not the product of interrogation.” State v. Easler at 342, 471 S.E.2d at 750 (citing State v.
Howard, 296 S.C. 481, 374 S.E.2d 284 (1988)). An inculpatory oral statement_no;c made in
response to any interrogation is deemed voluntary and admissible. State v. Kennedy, 325 S.C.
295, 307, 479 S.E.2d 838, 844 (Ct. App. 1996), aff'd as modified, 333 S.C. 426, 510 S.E.2d 714
(1998). “Volunteered statements of any kind are not barred by the Fiﬁh Amendment.” Id.
(citing Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966)). Our courts consistently uphold
these types of volunteered statements to law enforcement. State v. Primus, 312 S.C. 257, 258,
440 S.E.2d 128, 128 (1994) (statement wholly volunteered by defendant outside of custodial
interrogation admissible); State v How;zrd, 296 S.C. at 489, 374 S.E.2d \at 288 (statemepts made
by defendant to his federal probation officer during a parole visit admissible where they occurred
outside of any express questioning and where agent’s statements were not likely to invite an
incriminating responée); State v. Thompson, 276 S.C. 616, 623, 281 S.E.2d.216, 220 (1981)
(conversation initiated by defendant during fingerprinting process admissiblé‘ where officer’s
statements were not reasonably likely to elicit an incriminating response).

Inculpatory statements have been deemed nonresponsive, voluntary, and admissible even
when uttered immediately prior to law enforcement’s issuance of Miranda warnings. State v.
Frar;}clin, 299 S.C. 133, 136, 382 S.E.2d 911, 913 (1989). In that case, the defendant made a
series of damaging statements at the point where he was being advised by an investigator that he
was being arrested for murder and that there was an ongoing investigation into a murder at a

Holiday Inn Id. at 135-36, 382 S.E.2d at 912-13. When the invéstigatof in thé_lt case told the
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defendant he wished to advise him of his rights, the defendant uttered that “all [he] did w;s- hold
him while [another person] beat him.” Id. at 135, 382 S.E.2d at 912, The trial court admitted, and
the appellate court upheld, the defendant’s remarks as voluntary a;ld “spontaneous utterances” |
made while interrupting the invesfigator, whose own statements during his arrest of the
defendant did not amount to custodial interrogation. Id. at 136, 382 S.E.2d at 913.

In this case, Mefford asked Appellvant."‘if he understood what he was being charged with"’
and “if he was willing to speak” with local law enforcement if Mefford sent them to New York.
(Tr. IV, p. 168, liﬁe 23‘— p 170, line 25). Mefford explained to Appellant that he would “not
discuss any kind of evidence over the phone.” (Tr. IV, p. 170, lines 1-12). Appellant argues that
because quéstions were asked, Miranda must apply. ’(Br. of App. at 18-20). But the.
circumstances of Mefford’s contact with Appellant were not likely to elicit an incriminating
response. Similar to State v. Franklin, supra, Appellant reacted to Mefford’s communication ina
non-responsive manner, voluntéering a remark in response to Mefford’s advising him of the
charge against him. Mefford did not ask Appellant for any answers regarding the origin of the
charge. Mefford was trying to work out logistics because he was faced with a suspect in custody
a fifteen-hour drive away from his jurisdicﬁon. Miranda was not required at this juncture. Id.;
see also Statg v. Kennedy, supra;'Stat‘e v. Easler, supra.

The circumstances of Mefford’s phone call failed to meet the those in which Appellant

“could l;e found subject to custodial interrogation. Mefford, like the/ officer in Franklin, was
neithe; expressly questibning Appellant about the charges levied against him, nor was Meffor<d
‘executing the functional equivalent of express questioning. The conditions of their conversation
did not subjugate Appellant to the will of the examiner. Rhode Island v. Innis, 446 U.S. at 299,

100 S.Ct. at 1688; State v. Howard, supra. Indeed, there was no examiner. While it is undisputed
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that he was in the custody of a local agency in Utica, New York, at the time of the phone call,
Appellant had no face-to-face contact with any law enforcement officer in South Carolina. That
is to say, law enforcement was not towering over Appellant requiring hifn to speak to any officer
or provide any answers in furtherance of the investigation. The circumstances of the phone call\
cannot be equated with an ordinary interrogation, which occurs in-person, sometimes in the
presence of more than one law officer, and in a closed room where there may be audio or video
recording taking place. There existed af the tifne of this phone call no physical or mentai threat to
overpower the will of the defendant. Thus, Mefford’s telephonic contact with Appellant failed to
present in a manner likely to elicit an incriminating response. |

Because Mefford was not seeking to further the investigation but rather acted to ascertain
the logistics required to transpdrt Appellant to South Carolina, Appellant’s statements in
response to Mefford were admissible as statements made outside of custodial interrogation. State
v. Franklin; at 136, 382 S.E.2d at 913. The circumstances in which Appellant respo_ndéd o
Mefford lacked those which may be found to have overpowered the will of the defendant. Thus,
Appellant’s reactionary statements made during the phone call were properly admitted as
voluntary statements made without need for Miranda. Id.; State v. Easler, supra; State v. Primus,

supra, State v. Howard, supra; State v. Thompson, supra; State v. Kennedy, supra.

C. Harmless Error Ap‘plies

“[A]ny error in the failure to suppress a statement allegedly taken in violation of Miranda
is subject to a harmless error analysis.” State v. White, 410 S.C. 56, 59, 762 S.E.2d 726, 728 (Ct.
App. 2014). “The failure to suppress evidence for possible Miranda violations is harmless if the
record contains sufficient evidence to prove guilt beyond a reasonable doubt.” State v. Lynch,

375 S.C. 628, 636, 654 S.E.2d 292, 296 (Ct. App. 2007).
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If the statement offered in response to Mefford’s telephone cortact is deemed the product
of custodial interrogation, any error in the trial court’s admission of the statement cannot be said
to have contributed to the verdict obtained. As an initial consideration, any focus by Appellant
on fingerprints was not corroborated by arly forensic evidence presented at trial. Analysts did not
recover any fingerprints from the Weepon reeovered from the pond. (Tr. IV, p. 530, lines 1-11).
Moreover even had fingerprints been found, Appellant admitted at trial that he disposed of the
gun himself, and that he plcked it up from the scene followmg the murder (Tr. IV, p. 906, lines
2- 8) Thus, any error in the adm1ssmn of Appellant’s telephone statements about fingerprints on
the gun proves harmless when considered in the context of the entire trial because they do not

. . {
reach to any fact in dispute.
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" III.  No abuse of discretion occurred in the trial court’s denial of Appellant’s
motion for continuance because the discovery at issue was disclosed over
a month prior to trial and Appellant has failed to demonstrate how he
was prejudiced by the manner of the particular disclosure argued on
appeal.

A. Standard of Review

“Sanctions for noncompliance with disclosure rules aré within the discretion of the trial
judge and will not be disturbed absent an abuse of discretion.” State kv. Kerr, 330 S.C. 132, 150,
498 S.E.2d 212, 221 (Ct. App. 1998). Tﬁe determination of whether a tri;ll court has abused its
discretion in denying to ievy sanctions for a State’s disclosure or nondisclosure during the
discovery process is fact-intensive, turning on a discernment of prejudice caused by the method
of disclosure. See id.; State v. Tanner, 299 S.C. 459, 462, 385 S.E.2d 832, 834 (1989) (relying
upon State v. Squires, 248 S.C. 239, 244, 149 S.E.2d 601, 603 (1966) (“There is no showing that
any other evidence on behalf of the appellant could have Been prodﬁced, or that any other points
" in their behalf could have been faised had more time been granted for the purpose of preparing
the case for trial.”)); see also State v. Sims, 304 S.C. 409, 417, 45 S.E.2d 377, 382 (1991) (“A|.

trial judge has considerable latitude in ruling on the admissibility of evidence and his rulings will

not be disturbed absent a showing of probable prejudice.”).

B. Appellant Fails to Demonstrate that any Disclosure Occurred “On the Eve of Trial”

In the months and weeks leading up to his May 22, 2017 trial date, Appellant raised a
series of discrete discovery' motions, most of which were resolved in timely fashion. (Tr. I, II,
IIT). On May 8, 2017, Appellant moved for a continuance citing in support of his motion delayed
disclosures of supplemental discovery by the State and a need by Appellant to fully investigate

those materials. (Tr. III). To the extent the State was characterized as only recently disclosing a
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bevy of discovery, the record of this hearing established that those disclosures were largely
duplicative of materials provided at an earlier time. Appellant had been represented by multiple |
lawyers over time, and the State re-produced discovery to Appellant’s most recent trial counsel
out of an abundance of caution. The trial court declined to finally decide the motion at that time.
(Tr. 101, p. 12, line 11 — p. 14, line 2).

Appellant renewed this motion following jury selection and the trial court denied the
request for continuance on thé basis that (1) Appellant was prepared to go forward in March but
the trial was continued reasons outside of Appellant’s control, and (2) any materials produced
near the time of trial only contained a limited amount of new, non-duplicative, information from
that already disclosed. The trial court granted Appellant leave to renew the motion at any point
during trial. (Tr. IV, p. 80, line A23 — p. 124, line 19). Moreover, a series of motions filed by
Appellant demonstrated that the disclosures complainéd of prior to the start of trial on May 22
were largely requested by Appellant just the week prior and produced in due course thereafter.
(Tr. IV, pp. 98, line 2 — p. 107, line 23; Tr. IV, p. 117, lines 2-25; Court’s Exhibit 2;
“Supplemental Motion[s] for Discovery and Inspection of Evidence Brady and Rule 5,
SCRCrimP” filed May 15, 20‘17, filed May 16, 2017, filed Me’ly» 17, 2017, and filed May 18,
2017).

Appellant érgues on appeal that the court ébused its discretion in denying the continuanée
motion because the complete reports of interviews with Jéremy Washington were belatedly
disclosed to the prejudice of Appellant. (Br. of App. at 22-23; Tr. IV, p. 107, line 24 — p. 108,
line 25). Specifically, Appellant cites to two pages of a 79—page report'by Spivey as containing
the late-disclosed information. (Br. of App. at 22 n.12). Jeremy Washington did not testify at
trial. (See Tr. IV, p. 507, line 22 — p.. 508, line 1).
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The record demonstrates that the November 9, 2016, statement of Jeremy Washington
was not wholly disclosed for the first time in April 2017, but rather was produced at that time in
duplicate with a limited number of new pages. (Tr. IV, p. 104, line 22 — p. 107, line 23; Tr. p:
121, lines 1-19). The State explaihed, “because of the way that the sheriff's department system
formats,” the report will not always be reproduced with the same pagination. (Tr. IV, p. 104, line
22 —p. 105, line 5; Tr. IV, p. 107, lines 10-23). The State fm’thered that a limited amount of new
disclosures were produced in April because there existed evidence to support the State’s belief
fhat Appéllant served “as a high rankiﬁg member of the Blood gang and has the ability to reach
out and touch people;” leading the State to take care in turning over discovery “for fear that
[another’s] name would be drug into this needlessly.” (Tr. IV, p. 117, lines 2-13).

Of addiﬁonal import, the State éxplained that the new, supplemental, pages contained in
Spivey’s report which concerned Jeremy Washington were disclosed in April because
Washington ‘changed his story in April. Washington élso changed his story during the week
before trial, when he was ultimately transported from federal custody in California to South
Carolina, interviewed by the Solicitor’s Office, and charged with murder. (Tr. IV, p. 123, lines 5-
24;; see also Tr. IV, p. 502, line 11 — p. 508, line 21). The remainder of the Court’s Exhibits
admitted on this issue demonstrate that Spivey supplemented his report more than once during -
the pre-trial period in Appellant’s case and that the State annotated the number of pages of
supplementation in each subsequent discovery production. (Tr. IV., p. 1083, line 5 —p. 1084, line
20; Court’s Exhibit 16). .

The trial court cannot be found to have abused its discretion when ruling on this
continuance motion. “[R]éversals of a continuance are as ‘rare as the proverbial hens’ teeth.””

State v. McKennedy, 348 S.C. 270, 280, 559 S.E.2d 850, 855 (2002) (quzoting State
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v. Williams, 321 S.C. 455, 459, 469 S.E.2d 49, 51 (1996) and quoting Stafe v. Lytchfield, 230
S.C. 405, 409, 95 S.E.2d 857, 859 (1957)). “This Court has repeatedly upheld denials of
motions for continuances where there is no showing that any other evidencé on behalf of the
defendant could have been introduced, or that any other points could have beeﬁ raised, if
more time had been granted to pfepare for trial.” Id.; Staté v. Squires, 248 S.C. at 244, 149
S.E.2d at 603. Appellant cannot demonstrate prejudice from the April disclosure nor can
Appellant prevail in his claim that he was not afforded the opportunity to prepare a complete
defense. State v. McKennedy, supra at 280-81, 559 S.E.2d at 856 (“Appellant was captured on
video tape selling crack, and has macrie no showing that any new or exculpatory evidence
would have been likely to surface if more time was granted.”); see United States
v. Agurs, 427 U.S. 97, 109-10, 96 S.Ct. 2392, 2400 (1976) (“The rﬁere possibility that an item of
undisclosed information might have helped the defense, or might have affected the outcome of
the trial, does not establish ‘materiality’ in the constitutional sense.”); Clark v. State, 315 S.C.
385, 388, 434 S.E.2d 266, 268 (1993) (“Impeachment or exculpatory evidence is material only if
there is a reasonable probability that, had the evidence been disclosed to the defense, the result of
the proceeding would have been different.”).

Nothing in the record indicates that Appellant was prejudiced by the April disclosure
because Appellant’s counsel was given notice of the complete statement with ﬁore than one
month’s opportunity to investigate it. Moreover, the information contained in the specific pages
at issue are hardly exculpatory: “. . . Washington advised him that he was stated open_iy on
nuMmMerous ‘occasions that he-wanted Paula dead. Washington added ‘I have said that I wish
someone would murder [her]. Washington also advised that éthers have stated that they were

going to ‘kill [her],” referring to Justice.” (Court’s Exhibit 3, “Spivey-Full Report,” pp. 62-63;
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Court’s Exhibit 16, “discovery 040717,” pp. 62-63). Washington gave no indication of any
“other” person whom he declared having heard say they would kill the victim. These two pages
elsewhere demonstrate that Washington had a number of telephonic communications wifh
Appellant, including on the date of the murder, but that Washington denied speaking with
Appellant specifically about killing the victim. Washington also denied hiring someone to kill
the victim, but “Washington believed _that Hart killed Justice on his own” apd fdr his “own
reasons.” (Id.). Washington also stated that “Hart has already plead to the body” and told at least
two other comrades at the detention center‘. (Id.). The discovery at issue thus squarely identified
Appellant as someone taking responsibility for the murder.

As to Washington’s reference in the April 12, 2017, disclosure to hearing “others™ state
they wanted the victim dead, the record reﬁects that Appellant had time to investigate third-party
guilt. Appellant presented a third-parfy guilt defense. Alex Wallace provided a full confessioﬁ to
the murder at trial. (Tr. IV, p. 881, lines 13-20; State’s Exhibit 60). Regardless, Appellant
testified that he was present at the time and place of the shooting and that he picked up and
disposed of the handgun, but that he did not know the shooting was going to occur. (Tr. IV, p.
906, lines 2-8; Tr. IV, p. 957, lines 16-23); see also State v. Condrey, 349 S.C. 184, 194, 562
S.E.2d 320, 325 (“one who joins with énother to accomplish an illegal purpose is liable
criminally for everything done by his confederate incidental to the execution of the common
design and purpose”). There also exists no indication that the State had any more time to speak
with and investigate the acgounts made by Jeremy Washington than did Appellant. Washington
was in federal custody and was not transported to South Carolina until the week prior to
Appellant’vs trial. (Tr. IV, p. 123, lines 5-24; Tr. IV, p. 502, line 11 ~ p. 508, line 21). In that

respect, Appellant and the State stood on the same footing in investigating and parsing out the
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statements produced over the course of the pre—tfial period.

Accordingly, the record reflects that Appellant had over a month to prepare a defense
based on the disclosure of Spivey’s full and did present a third-party guilt defense. Thus, the trial
court did nof abuse its discretion in denying the continuance motion. State v. McKennedy, supra,
State v. Squires, supra; see also Stat_e v. Wilkins, 310 S.C. 81, 85, 425 S.E.2d 68, 70 (Ct. App.
1992) (The omission of such evidence “must be evaluated in the context of the entire record.”).

CONCLUSION

For all of the foregoing reasons, it is respectfully submitted that this Court should affirm

Appellant’s conviction for murder.
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