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STATEMENT OF ISSUES ON APPEAL

1. ARE THE SECOND COMPLAINT, AND THE ORDER OF DEFAULT
ARISING FROM IT, BARRED BY RES JUDICATA?

2. DID THE TRIAL COURT ERR WHEN IT DENIED APPELLANT’S
MOTION FOR RELIEF FROM JUDGMENT?
STATEMENT OF THE CASE

| On January 27, 2017, Respondent filed a Complaint bearing Civil Action No.:
2017-CP-10-0432 (.“the"F irst Complaint™). (R. pp. 9-1 1). On June 53,2017, an Order of
Default (R. p./7) was entered as to the First Complaint. (R. pp. 9-11). On Au'gus/t 14,
2017, Respondenf filed a Notice of Voluntary Diszhissal with Prejudice'(R. p. 16), also
pertaining to the First Complaint. (R. pp. 9-11).

Meanwhile, Respondent filed a .second Complaint bearing Civil Action No.:.
2017-CP-10-3324 (“the Second Complaint”) (R. pp. 12-15), alleging the same causes of
action between the same parties as contained in the First Complaint. (R. pp. 9-11).

On September 15, 2017, an Order of Default (R. p. 8) Was entered as to the
Second Complaint. (R. pp. 12-15). On November 14, 2017, a Notice of Appearance was
entered on behalf of Appellant (R. pp. 17-18), as well as a Motion for Reliéf from
Judgment in accordance with S.C.R.Civ.P. 60(b). (R. pp. 19-20). On March 21, 2018,
Appellant filed its Memorandum in Support of its Motion for Relief from Judgment in
accordance with S.C.R.Civ.P. 60(b). (R. pp. 23-34). |

On March 21, 2018, Appellant’s motions were heard. On April 27, 2018 the trial

court denied Appellant’s request to relieve it from judgment. (R. pp. 2-6).



\

ARGUMENTS

L RES JUDICATA BARS THE SECOND COMPLAINT AND THE ORDER OF
DEFAULT ARISING FROM IT.

Res judz'c_ata precludes a party from fe—litigating issues actually litigated and those

which might have been litigated in the first action, Town of Sullivan’s Island v. Felger, /

318S.C. 340, 457 S E.2d 626 (Ct. App 1995) For the doctrine of reSJudlcata to apply,
the followmg elements must be shown (1) the identities of the parties are the same as in
the prior htigat1on 2) the snbject matter is the same as in the prlor litigation and (3)
there was a prior adjudication of the issue by a court of competent jurisdiction. Garris v.

' Governing Bd. of S.C. Remsurance Fac1htv, 333 S8.C. 432,511 S.E.2d 48 (1_998).

In both complaints, the parties are the same. In both complaints, ithe- snbject
matter 1s the same in that it concerns alleged injuries sustained from a fall. Respondent’s
claims were adjudicated in the Charleston County Court of Common Eleas when the
Notice of Voluntary Dismissal with Efejudicé (R. p- 16), pertaining to the First Complaint
(R. pp. 9-1 1), was .ﬁled.‘ ‘As aresult, hoth the Second Complaint (R. pp. 12-15) and the
 Order of Default (R. p 8) arising from it ’are barred..

1. THE TRIAL COURT ERRED WHEN IT DENIED PLAINTIFF’S MOTION

- FOR RELIEF FROM J UDGMENT.

On motion, the court may relieve a party from a final judgment, order or
proceeding for.mistake, inadvertence, surprise or excusable neglect or if i‘he Jjudgment is
void (emphasis added). S.C.R.ICiV.P._ 60(b). Relief from a final judgment must be had
through Rule 60, which is the mechanism for relief from a judgment or order. Thompson
V. Ballentine, 298 S.C. 289, 379:S.E.2d 896, 898 (1989). The motion Shall be made

within-a reasonable time not more than one year after the jddgment, order or proceeding’



was entered or taken Id. A void Judgment is.one that from its 1ncept10n isa complete

nulhty and is without legal effect. Belle Hall Plantatron Homeowner’s Assn., Inc. v.

Murray, 419 S.C. .605, 799 S.E;2d 310,316 (2010). The deﬁn_ition of “void” under the
rule only encompasses judgments 'which faipledto provide proper due process or which
lacked subject mdtter jurisdiction. Id. An actron may be dismissed with prejudice and
without order of the 'cOurt by filing a notice of dismissal at any time before service by the
adverse par't}; of an énsWer. S'.C.R.Ci\_/.rP.; 41'(5)( 1). “[D]ismissal with prejudice indicates
an'adjudication on the"merits and précludes subsequent litigation to the sénie extent as it

the action had been tried to final adjudication-(emphasis added). ‘Where an action has

been dismissed with prejudice, the judgment operates in subsequent litigation to the same

extent as if the a_ction had been trred to a final adjudication.” Jones v. Citsr of Folly -
| Beach, 326 SC 360, 483 SX.E.2d‘770, 773 (Ct. App. 1997).

On November 14, 201 7, Appellant filed its Motion for Relief from Judgment. (‘R.
pp. 19- 20) Thrs occurred only two months after the Order of Default (R. p. 8) was
entered Wthh is within one year as requlred

’ Respondent s August 8,2017 Notlce of Voluntary Dzsmzssal wzth Pre]udzce (R
p- 16) of the First Complalnt (R pp. 9 11) voids the Second Complaint (R. pp. 12- 15) as
‘well as the Ora’er of Default (R.p. 8- a ﬁnal Judgment-- arrslng from it. Both
complaints contain the same, exact, parties and claims. Because Respondent s claims
were finally adjudicated by dismi‘ssal.with prejudice, the Order of Default (R. p. '8) is
| jurisdictionally defective and void, -because it was considered by the‘trial' court and issued

after the final adjudication. of Respondent’s claims.



CONCLUSION
For the reasons stated above, this Court should reverse the judgment of the trial
court to relieve Appellant from judgment, declare the Order of Default void, and remand
to the trial court for dismissal with prej udice of the Second Complaint as well as the

Order of Default arising from it.
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