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FEW,AC.J.: Two men abducted Denise Wright at gunpoint from the parking lot of
the apartment she leased at Wellspring Apartment Complex. Wright filed this



lawsuit alleging Wellspring's owners and managers' (the respondents) were
negligent in providing security and were liable under the South Carolina Unfair
Trade Practices Act. See S.C. Code Ann. § 39-5-10 to -180 (1985 & Supp. 2014).
The circuit court granted summary judgment on both claims, finding the
respondents had no duty to provide security for Wright and there was no evidence
the respondents engaged in unfair or deceptive acts. We affirm.

I. Facts and Procedural History

In 2003, Wright leased an apartment at Wellspring, which is part of a planned unit
development known as the "Harbison Community Association." Several public
walking trails weave through the community. Wellspring and other properties
within the community are accessible from these public trails.

On the night of September 18, 2008, Wright parked her car in Wellspring's parking
lot and was walking to her apartment when two men held her at gunpoint and
demanded money. When she responded she had none, they forced her to drive
them to various automatic teller machines to make withdrawals from her account.
After approximately thirty-five minutes, the men fled the car, and Wright called
the police. The men have never been identified.

In 2011, Wright filed this action, alleging the respondents were negligent in failing
to protect tenants from third-party criminal activity by not (1) providing adequate
lighting in the common areas, (2) maintaining the overgrown shrubbery to an
appropriate height, and (3) executing its courtesy officer program in a reasonable
manner. She also brought an unfair trade practices claim, arguing a Wellspring
employee committed unfair and deceptive acts in making statements concerning
the safety and security of the apartment complex when Wright filled out her rental
application.

The respondents moved for summary judgment on both claims, which the circuit
court granted. The court first held the negligence cause of action failed as a matter
of law because the respondents had no duty to protect Wright against third-party
criminal activity. The court then found Wright presented no evidence the
respondents engaged in unfair or deceptive acts.

' PRG Real Estate Management manages Wellspring, Franklin Pineridge
Associates is the owner, and Karen Campbell was the property manager at the time
of the incident.



II. Standard of Review

Rule 56(c), SCRCP, provides the circuit court shall grant summary judgment if
"there is no genuine issue as to any material fact and . . . the moving party is
entitled to a judgment as a matter of law." When the circuit court grants summary
judgment on a question of law, we review the ruling de novo. Town of
Summerville v. City of N. Charleston, 378 S.C. 107, 110, 662 S.E.2d 40, 41 (2008).
When the circuit court grants summary judgment on a question of fact, we view
"the evidence and all inferences which can reasonably be drawn therefrom . . . in
the light most favorable to the nonmoving party." Quail Hill, LLC v. Cnty. of
Richland, 387 S.C. 223, 235, 692 S.E.2d 499, 505 (2010) (citation omitted).

"[T]he non-moving party must offer some evidence that a genuine issue of material
fact exists as to each element of the claim." Chastain v. Hiltabidle, 381 S.C. 508,
514, 673 S.E.2d 826, 829 (Ct. App. 2009). "[I]t is not sufficient for a party to -
create an inference that is not reasonable or an issue of fact that is not genuine."
Town of Hollywood v. Floyd, 403 S.C. 466, 477, 744 S.E.2d 161, 166 (2013). We
must affirm summary judgment where the non-moving party "fails to . . . establish
the existence of an element essential to the party's case." Hawnsson v. Scalise
Builders of S.C., 374 S.C. 352, 357, 650 S.E.2d 68, 71 (2007).

III. Negligence Claim

To prevail on a negligence claim, the plaintiff must demonstrate the defendant
owed her a duty of reasonable care. See Bishop v. S.C. Dep't of Mental Health,
331 S.C. 79, 86, 502 S.E.2d 78, 81 (1998) (stating "the existence of a legal duty of
care owed by the defendant to the plaintiff” is "[a]n essential element in a cause of
action for negligence"). The existence or non-existence of a duty is a question of
law. Jackson v. Swordfish Invs., L.L.C., 365 S.C. 608, 612, 620 S.E.2d 54, 56
(2005).

Generally, residential landlords do not owe tenants a duty to protect them from the
criminal activity of third parties. Cramer v. Balcor Prop. Mgmt., Inc., 312 S.C.
440, 441 S.E.2d 317 (1994) (Cramer I). In Cramer I, the plaintiff asked our .
supreme court "to extend the duty [to provide security] owed by store owners and
innkeepers to landlords.” 312 S.C. at 442, 441 S.E.2d at 318. The supreme court
pointed out store owners and innkeepers have a duty to protect their customers
from foreseeable criminal activity because they invite the public onto their
premises. 312 S.C. at 442-43, 441 S.E.2d at 318. The court explained this duty is
based on the principle that "[o]ne who invites all may reasonably expect that all



might not behave" and therefore bears responsibility for any injury resulting from
the failure to take reasonable precautions against criminal activity. 312 S.C. at
443, 441 S.E.2d at 318 (quoting Cooke v. Allstate Mgmt. Corp., 741 E. Supp. 1205,
1213 (D.S.C. 1990) (applying South Carolina law)). The court concluded,
however, there was a "fundamental distinction between the relationships of
landlord/tenant and store owner/invitee and innkeeper/guest." Id. Accordingly, the
court "decline[d] to find that landlords owe an affirmative duty to protect tenants
from criminal activity merely by reason of the [landlord/tenant] relationship." 312
S.C. at 443, 441 S.E.2d at 318-19; see also Cramer v. Balcor Prop. Mgmt., Inc.,
848 F. Supp. 1222 (D.S.C. 1994) (Cramer II) (relying on Cramer I to grant
summary judgment on the tenant's negligence claim).’

Wright acknowledges landlords do not generally have a duty to provide security
services and protect tenants from criminal activity. However, she makes three
arguments to support her position that a duty exists under the facts of this case.
For the reasons we explain below, we reject these arguments and find the circuit
court correctly granted summary judgment.

A. "Particular Circumstances''}

In Cramer I, the supreme court relied on the nature of apartment complexes as
private places not held open to the public. See 312 S.C. at 443,441 S.E.2d at 318
(relying on the fact the complex was "private and only for those specifically
invited"); see also Cooke, 741 F. Supp. at 1213 ("An apartment complex is not a
place of public resort . . . . [and] is of its nature private and only for those
specifically invited." (citation omitted)); Goode v. St. Stephens United Methodist
Church, 329 S.C. 433, 441, 494 S E.2d 827, 831 (Ct. App. 1997) ("[A]n apartment
complex is not a place held open to the public and is instead a private place for
only people who are specifically invited."). The Cramer I court recognized,
however, "A duty may arise under the particular circumstances of the individual
case based upon a showing of negligence constituting the proximate cause of the
loss." 312 S.C. at 443 n.1, 441 S.E.2d at 319 n.1 (emphasis added).

% Cramer I and Cramer II arose from the same lawsuit. Cramer I was "certified to
[the supreme court] by the United States District Court for the District of South
Carolina," 312 S.C. at 441, 441 S.E.2d at 317, and the district court decided
Cramer I after the supreme court answered the certified question. 848 F. Supp. at
1224.



Wright relies on this language from Cramer 1. She contends her case presents
"particular circumstances" that give rise to a duty to protect her. Specifically, she
argues Wellspring is "unique" and "analogous to a retail store or motel" because |
the "series of walking trails that weave through [Wellspring]" constitute "places to
which the public are invited to enter and remain for extended periods." Because of
these differences between Wellspring and the typical private apartment complex,
Wright argues this case is not controlled by Cramer I. In particular, she argues (1)
the "manner of access" to Wellspring—through the trails—is different from other
apartment complexes because the common areas can be directly accessed by the
public; (2) the respondents invited the public to the premises via the walking trails,
(3) the respondents could reasonably expect the public to use the common areas—
based on the nature and location of Wellspring—and (4) the existence of several
public policy considerations: We find none of these circumstances distinguishes
this case from Cramer 1.

First, we find the evidence does not support Wright's assertion that the "rare"
nature of Wellspring warrants different treatment from the apartment complexes in
Cramer I, Cooke, and Goode. Rather, all the evidence in this case shows
Wellspring is private property and its tenants are the only people the respondents
specifically invited onto the premises. Under these circumstances, the trails at
Wellspring are the same as public sidewalks or streets that adjoin any apartment
complex because the trails—Iike sidewalks and streets—simply allow tenants and
their invited guests to access the property. The fact that uninvited people may
access the properties from the trails—Ilike sidewalks and streets—does not change
the analysis.

Wright argues, however, that Wellspring is different from the type of complex
addressed in Cramer I, Cooke, and Goode because "Wellspring is part of the
Harbison Community Association," which Wright points out "maintains a series of
walking trails that weave through the community," "including one trail that goes
directly through Wellspring." We find these arguments and the evidence upon
which they are based do not remove this case from the general rule the supreme
court explained in Cramer I. There, the court focused on whether the apartment
owners or managers invited the public onto the premises—not on the physical
layout of the apartment building or complex. 312 S.C. at 442-43, 441 S.E.2d at
318-19. In Goode, this court relied on Cramer I to find the apartment complex
owed no duty because the public was not invited. 329 S.C. at 441, 494 S.E.2d at
831. Wright has cited no authority for focusing on the physical layout of an
apartment building or complex as a basis for determining the existence of a duty.
Cf. Cramer 1,312 S.C. at 443, 441 S.E.2d at 318 ("Tenants in a huge apartment



complex, or a tenant on the second floor of a house converted to an apartment, do
not live where the world is invited to come." (quoting Cooke, 741 F. Supp. at
1213)); Goode, 329 S.C. at 442, 494 S.E.2d at 831 (same).

As the circuit court found, therefore, the fact that public streets—or trails—adjoin
or even traverse the apartment complex does not remove the case from Cramer 1.
Rather, our inquiry must be whether the respondents invited the public onto the
premises.’

Wright argues the public was invited onto Wellspring's premises. In support of her
argument, she presented evidence that other entities invited the public to use the
trails at Harbison, including the trail that goes through the Wellspring property.
For example, Wright points out the Harbison Community Association maintains a
website on which it advertises to the public the availability of its trails and the
South Carolina Department of Parks, Recreation and Tourism advertises on its
website the availability of the Harbison trails, describing them as "multiuse trails"
that are "within the neighborhoods of Harbison." According to Wright, the
Department's website "includes a graphic map of the area with suggested routes for
the public" and "describes the experience of an average user of the trails: 'As you
walk these well-shaded trails, you pass the backyards of homes." The Richland
County Conservation Commission also advertises the trails in a brochure entitled
"Richland County Trails," which states the Harbison trails are "paved pathways
weaving through neighborhoods."

Based on this evidence, Wright argues Cramer I does not apply because the public
is invited onto Wellspring's premises. We disagree. While there is evidence that
these other entities invited the public to use the trails, Wright produced no
evidence that these entities invited the public onto Wellspring's property. As to the
trail that goes through Wellspring, the only evidence in the record indicates this
trail is also on public property—not Wellspring's premises. As to the actions of the
respondents themselves, Wright presented no evidence they invited the public to
use the trails. Viewing this evidence in the light most favorable to Wright, we find
this is not Wellspring's invitation to the public to use the trails. Additionally,

> As we explain below, we find no evidence the respondents invited the public onto
the premises. Thus, we do not address the question whether doing so would
remove this case from Cramer I. Rather, we discuss this for the sole purpose of
squarely addressing Wright's argument on appeal.



Wright conceded at oral argument the respondents took no action to invite the
public onto Wellspring's property.

We find Wright presented no evidence to support a finding the respondents—or
anyone else—invited the public onto Wellspring's premises. Therefore, even if
Wright's theory is valid—that Cramer I does not apply when such an invitation did
occur—the facts of this case do not support the theory.

Turning to Wright's third argument, she asserts the unique nature of Wellspring
created a duty on the respondents to take measures to exclude the public from the
property, such as erecting a fence or posting signs to indicate that Wellspring was
private property. We reject this argument for two reasons. First, as previously
discussed, the trails do not distinguish Wellspring from homes situated along
public sidewalks or streets. Second, the fact that the respondents did not take
measures to exclude the public from the property does not take this case out of the
Cramer I context. Under the facts of this case, their inaction may be relevant to
whether they breached an otherwise existing duty, but their inaction does not
support the existence of a duty. Cf. Sherer v. James, 290 S.C. 404, 406, 351
S.E.2d 148, 150 (1986) (holding one who does act, even though under no
obligation to do so, becomes obligated to act with reasonable care).

Finally, Wright asserts a duty to provide security should be imposed on landlords
based on public policy considerations. First, she contends a landlord's "superior
knowledge of the crime risk in the area" is a "circumstance" that can establish a
duty of reasonable care to guard against the danger posed by third-party criminals.
Wright argues "[f]rom a public policy perspective, assigning all responsibility for
security to a tenant ignores the fact that a landlord is better positioned to know
when and where crimes are occurring." Second, Wright urges us to recognize that
a landlord who retains "exclusive control over common areas, and therefore
exclusive ability to care for the common areas, must also have a duty to take
reasonable actions to keep those areas reasonably secure." She reasons that when a
landlord has exclusive control of common areas, the landlord "is in a far superior
position to take steps necessary to secure the premises for the safety of the
tenants."” '



The circuit court rejected these arguments, stating this "is just another way of
arguing that a landlord has a duty to protect tenants from the foreseeable risk of
criminal activity." We agree.*

Because we find the facts of this case indistinguishable from Cramer I, we hold the
respondents owed no duty to provide security for Wright.

B. Common Areas Exception

Wright argues there are exceptions to Cramer I that apply in this case to create a
duty of reasonable care. See Cramer II, 848 F. Supp. at 1224 (stating that "the
court must determine if an exception to the general rule that South Carolina
common law imposes upon a landlord no general affirmative duty to maintain
leased premises in a safe condition applies in this case"). Wright relies in
particular on the common areas exception, under which a landlord has "a duty to
maintain the common areas of a leased property in a safe condition." Cramer II,
848 F. Supp. at 1225. This duty applies to areas "for the common use of several

* Wright's arguments, which she supports by relying exclusively on out-of-state
precedent, are based on rules of law not recognized in South Carolina. See
Martinez v. Woodmar 1V Condos. Homeowners Ass'n, 941 P.2d 218, 220 (Ariz.
1997) (stating a duty to protect "exist[s] because of Defendant's status with respect
to the land and consequent power to prevent harm by exercising control over its
property"); Johns v. Hous. Auth. for City of Douglas, 678 S.E.2d 571, 573 (Ga. Ct.
App. 2009) ("A landlord's duty to exercise ordinary care to protect a tenant against
third-party criminal attacks extends only to foreseeable criminal acts."); Hemmings
v. Pelham Wood Ltd. Liab. Ltd. P'ship, 826 A.2d 443, 453 (Md. 2003) ("By virtue
of its control over the common areas, a landlord must exercise reasonable care to
keep the tenant safe . . . from certain criminal acts committed within the common
areas."); Davenport v. D.M. Rental Props., Inc., 718 S.E.2d 188, 189-90 (N.C. Ct.
App. 2011) (stating "a landlord has a duty to exercise reasonable care to protect his
tenants from third-party criminal acts that occur on the premises if such acts are
foreseeable"); McPherson v. State ex rel. Dep't of Corr., 152 P.3d 918, 923 (Or. Ct.
App. 2007) ("[A] landlord has a common-law duty to take reasonable steps to
protect tenants in the property's common areas from reasonably foreseeable
criminal acts by third persons."); Tedder v.. Raskin, 728 S.W.2d 343, 348 (Tenn.
Ct. App. 1987) ("[T]he same standard of care should apply to both the innkeeper
and the landlord in the area of liability for injuries to tenants resulting from third-
party crimes on the premises.").



tenants," such as "halls, entrances, porches or stairways." Cooke, 741 F. Supp. at
1211 (quoting Daniels v. Timmons, 216 S.C. 539, 549, 59 S.E.2d 149, 154 (1950)).
Wright argues the common areas of Wellspring were in an "unsafe condition"
because they were susceptible to criminal activity due to the respondents' failure to
maintain its courtesy officer program, provide adequate lighting, and trim the
overgrown shrubbery to an appropriate height.

Wright attempts to apply the duty to provide "safe" physical premises—
structurally—to the provision of "secure" premises that protect against third-party
criminal activity. In doing so, Wright again relies solely upon out-of-state
precedent and secondary sources. We find the common areas exception does not
apply to the facts of this case.

In Cooke, the district court "reject[ed] the application of the 'common areas'
exception to criminal activity" because the exception had "never been applied in
South Carolina to anything except physical injuries resulting directly from the
condition of the premises themselves." 741 F. Supp. at 1211. In Cramer II, the
court addressed the same issue. 848 F. Supp. at 1225. The plaintiff contended "the
design and operation of the apartment complex was inadequate due to the lack of
fencing around the perimeter, the insufficient lighting, the lack of security guards,
and the poor locks on apartment doors." Id. The court relied on Cooke to find
"[the common areas] exception is inapplicable to these facts." /d. The court
reasoned, "To . . . apply the common areas exception to this situation would stretch
the exception to the point of swallowing the rule." Id. We agree with Cooke and
Cramer 11, and hold South Carolina does not recognize a landlord's duty to keep
common areas "secure” from third-party criminal activity. Thus, we find the
circuit court correctly determined the common areas exception does not apply
under these facts.

C. Affirmative Acts Exception

Wright also contends the affirmative acts exception applies in this case to create a
duty of reasonable care. See Sherer, 290 S.C. at 406, 351 S.E.2d at 150 (providing
that one who undertakes to act, even though under no obligation to do so, becomes
obligated to act with reasonable care); see also Cooke, 741 F. Supp. at 1209-10
(stating "one who assumes to act, even though under no obligation to do so, may
become subject to the duty to act with due care" (citation omitted)). Wright argues
a duty was created by three affirmative acts of the respondents: (1) hiring courtesy
officers to patrol the premises, (2) providing common area lighting, and (3)
trimming the shrubbery throughout the common areas. We disagree.



With regard to the courtesy officer program, Wellspring maintained a program
under which residents affiliated with law enforcement served as courtesy officers
in exchange for a reduced rental rate. The program required courtesy officers to
patrol Wellspring's premises for "a minimum of two hours each day" and answer
calls from residents reporting a crime. Wellspring gave tenants a "security pager"
number in its monthly tenant newsletter and told them to call the number or the
Richland County Sheriff's Department "if you see anything suspicious." While
nothing in the record reflects Wellspring terminated a courtesy officer, the position
‘was occasionally vacant for various reasons—marriage, death, or the officer no
longer being affiliated with law enforcement. When the position was vacant,
Wellspring sought a new courtesy officer to fill the position. At the time of
Wright's abduction, Wellspring did not have a courtesy officer in place.

We find the creation of its courtesy officer program did not impose on Wellspring
a duty to exercise reasonable care in providing security at the complex. Rather,
Wellspring's undertaking to create the program required only that Wellspring
maintain the program itself with reasonable care. See 65 C.J.S. Negligence § 40
(2010) ("A person's duty to exercise reasonable care in performing a voluntarily
assumed undertaking is limited to that undertaking . . .. A duty assumed because
of a voluntary undertaking must be strictly limited to the scope of that
undertaking."); see also Byerly v. Connor, 307 S.C. 441, 445, 415 S.E.2d 796, 799
(1992) (finding defendant had no duty to inspect for a latent defect because he had
"undertaken a /imited duty to use due care to discover structural nonconformity
with permits" only (emphasis added)). The record in this case demonstrates the
courtesy officer program contemplated times during which no officer would be on
duty because the program required only that an officer patrol the complex two
hours per day. The program also contemplated there would be times during which
the courtesy officer positions would be vacant, and the respondents would seek to
fill the position in a timely manner. Thus, the duty the respondents assumed by
undertaking to provide a courtesy officer program did not include a general duty to
provide security for its tenants. Under the facts of this case, the duty the
respondents assumed was limited to exercising reasonable care in maintaining the
courtesy officer program, and we find no evidence they failed to exercise
reasonable care in fulfilling that duty.

In Cramer 11, the court held the affirmative acts exception did not apply to facts
that are indistinguishable from the facts of this case. 848 F. Supp. at 1224. The
plaintiff argued the landlord's conduct of "hiring a 'courtesy officer' to patrol the
grounds and then terminating that officer without replacing him" established a duty

10



to exercise due care in maintaining the courtesy officer program—and breach of
that duty resulted when the courtesy officer position was left vacant. /d. The court
found "[the plaintiff] misapprehend[ed] the scope of the affirmative acts exception"
because "a stronger connection between the act and the injury"” is necessary to
establish liability. Id We agree with the reasoning of Cramer II. The fact that the
courtesy officer position was vacant at the time is a circumstance too attenuated
from the kidnapping and robbery of Wright to establish a duty to provide security.

Regarding lighting and shrubbery, Wright asserts the respondents provided lighting
for the common areas and trimmed the shrubbery throughout the common areas.
She contends the respondents had no obligation to provide these services, but
because they undertook to do so, they had a duty to act with reasonable care.
Wright points to evidence that the respondents provided lighting and maintained
the shrubbery in part for security purposes—deterring crime. Wright presented
expert testimony that the lighting "was totally inadequate" and the "overgrown"
shrubbery could provide a hiding place for criminals, as it did in Wright's case.

We find neither the provision of lighting nor the trimming of shrubbery around the
parking areas and apartment buildings, even if done in part for the purpose of
making the premises more secure, gives rise to a duty to provide security. It is
inconceivable that any apartment developer would not install lighting and
shrubbery around the parking areas and apartment buildings of a complex. The
installation of lighting and maintenance of shrubbery serve multiple purposes in
addition to increasing security—such as preventing accidental injury and
improving aesthetics. If the law recognized these activities as "undertakings"
sufficient to impose on developers and apartment managers a duty of reasonable
care to provide security services, the rule of Cramer I would be swallowed by the
affirmative acts exception. We find the installation of lighting and the
maintenance of shrubbery did not impose on the respondents a duty to exercise
reasonable care in providing security at the complex.

Because we find the respondents had no duty to protect Wright from third-party
criminal activity under Cramer I and no exceptions to this rule apply, we hold the
circuit court correctly granted summary judgment on Wright's negligence claim.’

> We decline to address the circuit court's ruling that the respondents' conduct did
not proximately cause Wright's injuries. See Futch v. McAllister Towing of
Georgetown, Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598 (1999) (explaining an
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IV. Unfair Trade Practices Claim

Under the South Carolina Unfair Trade Practices Act, it is unlawful to engage in
"unfair or deceptive acts or practices in the conduct of any trade or commerce."
S.C. Code Ann. § 39-5-20(a) (1985). A person who suffers "loss of money . .. as a
result of . . . an unfair or deceptive" act or practice "may bring an action . . . to
recover actual damages." S.C. Code Ann. § 39-5-140(a) (1985). Wright argues
Wellspring's property manager made deceptive statements to her when she filled
out her rental application. Specifically, she contends the manager told her
Wellspring was a "safe and secure place" and that courtesy officers patrolled the
premises. The circuit court found Wright failed to prove these statements
constituted unfair or deceptive acts. We agree. The generalized statements that the
apartments are safe and secure and are patrolled by courtesy officers—on the facts
of this case—simply cannot be unfair or deceptive acts under subsection 39-5-
20(a). See Johnson v. Collins Entm't Co., 349 S.C. 613, 636, 564 S.E.2d 653, 665
(2002) ("An act is 'unfair' when it is offensive to public policy or when it is
immoral, unethical, or oppressive; a practice is 'deceptive' when it has a tendency
to deceive." (citation omitted)); deBondt v. Carlton Motorcars, Inc., 342 S.C. 254,
269, 536 S.E.2d 399, 407 (Ct. App. 2000) (stating "[a]n unfair trade practice has
been defined as a practice which is offensive to public policy or which is immoral,
unethical, or oppressive" and "[a] deceptive practice is one which has a tendency to
deceive"). We affirm the award of summary judgment.

V. Conclusion

The order of the circuit court granting summary judgment in favor of the
respondents is AFFIRMED.

THOMAS, J., concurs. LOCKEMY, J., concurring in part and dissenting in
part in a separate opinion.

LOCKEMY, J., concurring in part and dissenting in part: I respectfully
concur in part and dissent in part. I agree with the majority that summary
judgment was proper on Wright's claim under the Unfair Trade Practices Act. I
disagree, however, with the majority that summary judgment should have been

appellate court need not address remaining issues when the court's resolution of the
issues it does address are dispositive of the appeal).
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granted on Wright's negligence claim. Summary judgment must be denied in a
negligence case when the non-moving party submits a mere scintilla of evidence.
See Bass v. Gopal, Inc., 395 S.C. 129, 134,716 S.E.2d 910,912 (2011) ("In a
negligence case, where the burden of proof is a preponderance of the evidence
standard, the non-moving party must only submit a mere scintilla of evidence to
withstand a motion for summary judgment."). I find based on reviewing the record
that Wright met that burden here. Oscar Wilde once quipped satirically, "[D]uty is
what one expects of others . . . .. "6 Applying that literally to the law in this case,
Wright presented some evidence that she expected security would be provided and
that the respondents accepted the duty to do so. In addition, she presented enough
evidence to avoid summary judgement that the breach of that duty was a proximate
cause of her abduction. I analyze below why the circuit court's grant of summary

judgment to the respondents should be reversed and the case remanded for trial.
I. Duty

As stated by the majority, landlords generally do not owe an affirmative duty to
protect tenants from criminal activity merely by reason of the landlord/tenant
relationship. Cramer v. Balcor Prop. Mgmt., Inc., 312 S.C. 440, 443, 441 S.E.2d
317, 318-19 (1994). Nevertheless, "[a]t common law, when there is no duty to act
but an act is voluntarily undertaken, the actor assumes a duty to use due care."
Sherer v. James, 290 S.C. 404, 406, 351 S.E.2d 148, 150 (1986).” The recognition
of a voluntarily assumed duty in South Carolina Jurlsprudence is rooted in the
Restatement of Torts, which states:

One who undertakes, gratuitously or for consideration, to
render services to another which he should recognize as
necessary for the protection of the other's person or
things, is subject to liability to the other for physical

% Oscar Wilde, 4 Woman of No Importance 68 (Arc Manor 2008) (1894).

" The majority cites Sherer v. James, 290 S.C. 404, 406, 351 S.E.2d 148, 150
(1986) to refer to this body of law as-the "affirmative acts exception." I note that
the exact same language from Sherer has been cited by this court when applying
the "undertaking exception." See Goode v. St. Stephens United Methodist Church,
- 329 S.C. 433, 444, 494 S.E.2d 827, 832 (Ct. App. 1997). For purposes of my
analysis, I refer to it as the "undertaking" exception.

13



harm resulting from his failure to exercise reasonable
care to perform his undertaking, if

(a) his failure to exercise such care increases the risk of
such harm, or

(b) the harm is suffered because of the other's reliance
upon the undertaking.

Johnson v. Robert E. Lee Acad., Inc., 401 S.C. 500, 504-05, 737 S.E.2d 512, 514
(Ct. App. 2012) (quoting Restatement (Second) of Torts § 323 (1965) (footnote
omitted)). Section 323 "prescribes a duty of care" for purposes of South Carolina
common law. Sherer, 290 S.C. at 408, 351 S.E.2d at 150. Specifically, section
323 "establishes a duty on one who undertakes to render services for the protection
of another." Id. at 407,351 S.E.2d at 150.

In Goode v. St. Stephens United Methodist Church, the appellant—a visitor to an
apartment complex who was attacked by a tenant in a common area—sued the
complex, asserting it was negligent in failing to provide security. 329 S.C. at 438,
442,494 S.E.2d at 829, 831. The appellant "argue[d] [the apartment complex]
created a duty to protect him from the violent acts of third parties by undertaking to
provide security to tenants and their guests." Id. at 444, 494 S.E.2d at 832. In
support of his argument that the apartment complex owed him a duty, the appellant
relied on both the common law "undertaking exception" and section 323 of the
Restatement (Second) of Torts. /d. at 444, 494 S.E.2d at 832-33. Our court found
"no basis for liability under either the Restatement (Second) of Torts nor the
common law rule." Id. at 445, 494 S.E.2d at 833. In finding no duty was owed to
the appellant, we noted the security measures undertaken by the complex—
"repairing locks, securing windows, informing tenants of criminal acts occurring in
the complex, and routinely inspecting the complex"—"were for the protection of
the residents of the complex, not the general public." Id. at 444, 494 S.E.2d at 833.
Our court also concluded there was no evidence that the security was performed
with less than due care, and the appellant could not demonstrate the required
element of reliance under section 323 because he admitted he knew the landlord
did not provide security at the complex at the time he was attacked. Id at 444-45,
494 S.E.2d at 833.

Unlike Goode, 1 believe Wright presented evidence—sufficient to survive
summary judgment—that Wellspring had a duty to protect Wright from violent
acts of third parties by undertaking to provide security to its tenants. First,
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Wellspring undertook to provide some form of security for the protection of its
tenants. It is undisputed Wellspring offered a "courtesy officer program whereby a
resident who was affiliated with law enforcement received a reduced rental rate to
serve as a courtesy officer." In a monthly newsletter to its tenants, Wellspring
provided tenants with a phone number for a "security pager,” stated security is a
"very top priority," and told tenants to "please call the security pager or Richland
County Sheriff['s Department] if you see anything suspicious.” Unlike the
appellant in Goode who failed to show any of the apartment complex's security
measures were taken for his protection, the security measures undertaken by
Wellspring were for Wright's benefit, as a tenant at the apartment complex.

There was also evidence Wellspring performed.its security program with less than
due care. Wright stated that before she signed a lease at Wellspring, she asked an
apartment manager if Wellspring provided security, and the apartment manager
confirmed Wellspring had "security officers on duty." Despite the fact that Wright
was informed Wellspring "had security officers on duty," it is undisputed that at
the time of her attack Wellspring had no "security" or "courtesy" officers.
Similarly, Wellspring informed tenants to call the security pager if they "see
anything suspicious"; however, at the time of Wright's attack, it is unclear if
anyone answered this pager. The majority finds "the duty the respondents assumed
was limited to exercising reasonable care in maintaining the courtesy officer
program" and there was "no evidence [the respondents] failed to exercise
reasonable care in fulfilling [its] duty." I disagree. I believe by specifically
informing Wright that the complex had "security officers" and urging tenants to
call the security pager in the event of an emergency, Wellspring undertook a duty
to either provide security at the complex, or to take affirmative steps to ensure
tenants were aware of the limitations of its security program. If the jury accepts
Wright's evidence that Wellspring failed to do either, it could find a failure to
exercise reasonable care in the performance of an undertaking.

Next, there was evidence that unlike the appellant in Goode, Wright relied on
Wellspring's security program when she decided to move to its apartment complex.
When asked whether her decision to move to Wellspring was based on any
amenities, Wright testified, "I was told that there were security officers on duty.

So I felt like [Wellspring] would be a safe place." As previously stated, Wright
entered her lease at Wellspring after it informed her that the complex had "security
officers." Assuming this evidence is somehow insufficient to show reliance under
section 323, I would still find a duty exists under this section because there is
evidence the deficiencies in the respondents' security program increased the risk of
harm Wright ultimately suffered. See Restatement (Second) of Torts § 323 (stating
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a duty can apply to one who undertakes to render services for another's benefit if
"(a) his failure to exercise such care increases the risk of such harm, or (b) the
harm is suffered because of the other's reliance upon the undertaking" (emphasis
added)). By not having officers in place to patrol the area or answer the "security
pager," the respondents undoubtedly increased the risk that a tenant would be
attacked at the complex. As confirmed by William Booth, Wright's "security
expert," criminals are less likely to lurk in areas where officers are actively
patrolling. Accordingly, I believe Wright presented some evidence establishing a
duty owed by the respondents under section 323.

In finding Wright failed to show a duty, the majority relies on Cramer v. Balcor
Prop. Mgmt., Inc., 848 F. Supp. 1222 (D.S.C. 1994) (Cramer II). 1 believe that
reliance is misplaced. In Cramer II, the appellant argued under the "affirmative
acts" exception, the landlord's conduct of "hiring a 'courtesy officer' to patrol the
grounds and then terminating that officer without replacing him" established a duty
to protect the tenant from criminal activity of a third party and a breach of that duty
occurred when the landlord failed to replace the terminated courtesy officer. /d. at
1224. The court disagreed, finding

[the appellant] misapprehends the scope of the
affirmative acts exception. The exception envisions a
situation where the act of the landlord leads directly to
the injury complained of. The cases which fit this
exception are those where there is a stronger connection
between the act and the injury, such as where a landlord
leaves an apartment door unlocked and a third party
enters.

Id at 1224.

Cramer II described the "affirmative acts" exception as "'one who assumes to act,
even though under no obligation to do so, may become subject to the duty to act
with due care."" Id (quoting Cooke v. Allstate Mgmt. Corp., 741 F. Supp. 1205,
1209-10 (D.S.C. 1990)). Interestingly, Cooke quoted Crowley v. Spivey, 285 S.C.
397, 406, 329 S.E.2d 774, 780 (Ct. App. 1985), which cited Roundtree Villas
Association, Inc. v. 4701 Kings Corporation, 282 S.C. 415, 423, 321 S.E.2d 46, 51
(1984)—a case that found a "common law duty of care" arose under section 323
when a lender undertook to repair defects in condominiums. Thus, the source of
Cramer II's authority for the "affirmative acts" exception has its roots in section
323. Our courts have analyzed section 323 in the context of the common law
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"undertaking" exception—not the "affirmative acts" exception. See, e.g., Goode,
329 S.C. at 444-45, 494 S.E.2d at 832-33; Sherer, 290 S.C. at 406, 351 S.E.2d at
150; Russell v. City of Columbia, 305 S.C. 86, 89-90, 406 S.E.2d 338, 339-40
(1991). I find this significant because unlike Cramer IT's "affirmative acts"
exception, the common law "undertaking" exception has not been limited to
situations "such as where a landlord leaves an apartment door unlocked and a third
party enters." For example, in Goode, the appellant raised a claim similar to the
one Wright has made here that the apartment complex was negligent "in failing to
provide security," and our court analyzed the claim under the common law
"undertaking" exception and section 323. See 329 S.C. at 438, 444-45, 494 S.E.2d
at 829, 832-33. Although our court in Goode ultimately found the appellant failed
to show a duty arose under section 323, the decision was not based on the fact that
the exception applies only "where there is a stronger connection between the act
and the injury." Therefore, I believe the court in Cramer II and the majority are
mistaken to the extent they hold the "affirmative acts" exception (a/k/a
"undertaking" exception) cannot apply in a situation where a landlord undertakes
to provide security for its tenants. I interpret Goode to mean a tenant injured by a
third party criminal attack at an apartment complex may be able to establish a duty
owed by a landlord who has undertaken to provide security pursuant to section
323. Because Wright, in my opinion, presented some evidence as to each of the
elements under section 323, I would find such a duty existed here for purposes of
summary judgment. Therefore, I believe the circuit court erred in granting
summary judgment on the ground that Wright failed to show a duty.

II. Proximate Cause

Because I believe Wright presented evidence tending to establish a duty under
section 323, I next address whether the circuit court erred in finding Wright
presented no evidence the respondents' negligence was a proximate cause of
Wright's injuries.

"To show the defendant was the proximate cause of the injury, the plaintiff must
establish the defendant was both the cause-in-fact and the legal cause of the
injury." Cody P. v. Bank of Am., N.A., 395 S.C. 611, 620, 720 S.E.2d 473, 478 (Ct.
App. 2011). Cause-in-fact may be proven "by showing the injury would not have
occurred but for the defendant's negligence," while legal cause "is proved by
establishing the plaintiff's injury was foreseeable." Id.

While the defendant's negligent conduct "need not be the sole cause of the injury”
to establish proximate cause, an injury resulting from a third-party's criminal act
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may break the causal link between any negligence of the defendant and the
plaintiff's injuries:

Generally, if between the time of the original negligent
act or omission and the occurrence of the injury, there
intervenes a willful, malicious, or criminal act of a third
person producing the injury, and the intervening act was
not intended by the negligent actor and could not have
been foreseen by him as a probable result of his own
negligence, the causal link between the original
negligence and the injury is broken, and there is no
proximate causation.

Shepard v. S.C. Dep't of Corr., 299 S.C. 370, 375, 385 S.E.2d 35, 37 (Ct. App.
1989). "[I]t is not necessary that the actor should have contemplated the particular
chain of events that occurred, but only that the injury at the hand of the intervening
party was within the general range of consequences which any reasonable person
might foresee as a natural and probable consequence of the negligent act." Cody
P.,3958.C. at 621, 720 S.E.2d at 478 (internal quotation marks omitted).

"Ordinarily, legal cause is a question of fact for the jury." Id. "Only in rare or
exceptional cases may the question of proximate cause be decided as a matter of
law." Id at 621, 720 S.E.2d at 479 (quoting Ballou v. Sigma Nu General
Fraternity, 291 S.C. 140, 147, 352 S.E.2d 488, 493 (Ct. App. 1986)).

Viewing the evidence in the light most favorable to Wright, I believe she presented
a scintilla of evidence that the respondents' negligence was a proximate cause of
her injuries. See Bass v. Gopal, Inc., 395 S.C. 129, 134, 716 S.E.2d 910, 912
(2011) ("In a negligence case, where the burden of proof is a preponderance of the
evidence standard, the non-moving party must only submit a mere scintilla of
evidence to withstand a motion for summary judgment."). First, there is evidence
Wright's injury was foreseeable. The respondents' "Courtesy Officer Independent
Contractor Agreement"” created a relationship between the respondents and the
courtesy officers to provide services to prevent certain harms to the tenants.
Courtesy officers were required to respond to calls regarding "[d]Jomestic
altercations” and "[c]riminal acts." The fact that there were policies and
procedures in place to prevent these harms indicates that the respondents perceived
some threat of third party criminal acts directed at its tenants. See Cody P., 395
S.C. at 622, 720 S.E.2d at 479 (relying in part on the defendant's policies and
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.procedures that were "designed to avoid fraud.and loss situations" to find an injury
was foreseeable).

Wright also presented expert testimony that her injury was foreseeable. See id.
(relying in part on expert testimony in finding evidence that an injury was
foreseeable). Booth testified that, in his opinion, Wright's abduction was a
"foreseeable incident." His opinion was based in part on his analysis of various
crimes at Wellspring including other crimes in the Wellspring parking lot. For
example, between 2007 and the first nine months of 2008, Booth documented
fifteen parking lot offenses at Wellspring. Booth testified that in the same parking
lot where Wright was abducted, there had been an attempted home invasion and an
attempted burglary within the previous two years. There had also been a series of
vehicle related crimes over that same period that Booth referred to as "precursor
crimes"—incidents that likely would have included crimes against a person had the
car's owner been present. While the respondents presented testimony indicating
Wright's abduction was not foreseeable, the evidence as a whole yields more than
one inference regarding this issue. See Oliver v. S.C. Dep't of Highways & Pub.
Transp., 309 S.C. 313,317,422 S.E.2d 128, 131 (1992) ("Only when the evidence
is susceptible to only one inference does [the issue of legal cause] become a matter
of law for the court.").

Finally, I believe there was evidence the respondents' negligence was a cause-in-
fact of Wright's injuries. See Singleton v. Sherer, 377 S.C. 185, 203, 659 S.E.2d
196, 206 (Ct. App. 2008) ("Causation in fact is proved by establishing the
plaintiff's injury would not have occurred 'but for' the defendant's negligence.").
Booth testified,

It is my opinion that had the courtesy officers been there
and been patrolling the property as required that the
perpetrators in this crime more likely than not would not
have been in a position to rob and kidnap [Wright].

See J.T. Baggerly v. CSX Transp., Inc., 370 S.C. 362, 370, 635 S.E.2d 97,102
(2006) (relying in part on expert testimony when deciding whether a defendant's
negligence was a cause-in-fact of the plaintiff's injury). Admittedly, there is no
guarantee Wright's attack would not have occurred even if Wellspring had courtesy
officers at that time. Nevertheless, it must be remembered that on summary
judgment, the non-moving party need only submit a mere scintilla of evidence for
her claim to survive. I believe Wright presented evidence that a consistent
presence of officers patrolling the area likely would have deterred perpetrators
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from the area where Wright was abducted. Alternatively, had the respondents
taken steps to inform Wright that "security officers" were not on duty at the
complex, one inference from the evidence is Wright likely would not have been in
a position to be attacked. This inference is supported by Wright's testimony that
the day after her attack, she asked a Wellspring representative: "Where are these
security officers that are supposed to be walking the beat?" Therefore, I believe
there is evidence showing the respondents' negligence was a cause-in-fact of
Wright's injuries.

Reviewing the evidence in the light most favorable to Wright, I believe she
presented some evidence that the respondents' owed her a duty and the respondents
negligence was a proximate cause of her injuries. I want to make clear that I am
not making a finding that the respondents were negligent or that their negligence
was a proximate cause of Wright'sinjuries. I simply feel there is a scintilla of
evidence in the record from which a jury could find in favor of Wright as to those
issues. Whether it will "pass with relief from the tossing sea of Cause and Theory
to the firm ground of Result and Fact,"® should be decided at trial not with
summary dismissal. Therefore, I would reverse the circuit court's grant of
summary judgment on Wright's negligence claim and remand for further
proceedings.

® Sir Winston S. Churchill, The Story of the Malakand Field Force 36 (Arc Manor
2008) (1898).
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Pursuant to Rule 221(a), SCACR, Appellant Denise Wright petitions the Cour: for
rehearing and reconsideration of Opinion No. 5326 filed July 15, 2015. Appellant
specifically asks the Court to reconsider: (1) whether the particular circumstances of this
case support a legal duty; (2) whether Respondents owed a duty of reasonable care
pursuant to Restatement (Second) of Torts § 323; and (3) whether- the record contains a

scintilla of evidence to support Appellant’s<oroximate cause argument.

I Pertinent facts

Appellant Renise Wright was captm:ed, assauited, and robbed in the parking lot of
Wellspring Apartments in Columbia, South Carolina on September 18, 2008. R. p. 340 at
65, lines 1-5. Her captors forced Appeliant to drive to various ATMs to withdraw
hundreds of dollars before finally releasing her several miles away. R. p. 346-47.
Wellspring Apartments are owned/mazaged by Respondents PRG Real Estate
Management, Inc..(“PRG”), Franklin Pincridge Associates, and Karen Campbell. When
Appellant first censidered moving to Wellspring, Respondents told her about their
“security officer” program to secure the premises. R. p. 369 at 116. Respondents
contracted with “courtesy officers” who agreed to, among other things, patrol the
premises on a daily basis. R. p. 441-42.

After moving in, Appellant received a monthly apartment complex newsletter
éoasting Respondents’ commitment to security at Wellspring and ad?ising Appellant to
call a “security pager” to voice security concerns or to report a security problem. R. p.
444-45. On the night of her attack, Appellant did not see any security officers at
Wellspring. In fact, Wellspring had no “security officers” or “courtesy officers” at that

1
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time. R. p. 11. Appellant also -testified that she could not see her attackers” as she
approached the parking lot due to poor lighting and the overgrown shrubbery the
attackers used to lie ir wait. R. p. 301 §9-10.

Wellspring-is part of the Harbison community, a group of neighborhoods and
outdoor recreation destinations connected by a series of -walking trails. One of the trails
proceeds directly through Wellspring’s common areas. R. p. 394. The trails are not only
publically accessible, they are also advertised online to the public by local and state
governmental agencies. R. p. 39%4. Respondents are aware of the public’s use of the trai]s
and also advertise the trails to ‘ﬁe public. R. p. 437. One Wellspring advertisement
invited tize public to “[c]ome strall along our walking path . . .” R. p. 437 at 35, line 21 -
36, line 19.

Cn January 24, 2011, Appellant brought suit against Respondents alleging claims
for breach of warranty, negligence, and for violating the South Carolina Unfair Trade
};ractices Act. R. p. 25-30. Respondents moved for summary jﬁdgment on all claims on
August Z, 2012. R. p 97. Appellant did not contest Respondents’ motion as to the breach
of warranty claim. In its September 23, 2013 order, the circuit court granted Respondents
motion on all remaining claims. R. p. 1-22. After a timely Notice of Appeal and briefing,
this Court heard oral arguments on January 15, 2015. On July 15, 2015, the Court issued
an opinion affirming the circuit court’s order. A majority of the Court held that
Respondents had no duty to reasonable secure Wellspring’s common areas. A dissenting
opinion concluded Respondents did have a duty based on failings in the security program
they chose th undertake, the increase risk of harm to Appellant flowing from those

failings, and Appellant’s reliance on the program.
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II. “Particular-circumstances®

The Court erred in finding that a duty of reasonable care did not arise under the

“particular circumstances” of this case. Wright v. PRG Real Estate Mgmt., Inc., Opinion
No. 5326, 2015 WL 4269684 *2 (Ct. App. July 15, 2015) (hereinafter “Majority
Opinion”). To support this holding the Majority Opinion relied on the South Carolina

Supreme Court’s opinion in Cramer v. Balcor Property Management. Inc., 312 S.C. 440,

441 S.E.2d 317 (1994) (“Cramer I"). Cramer I stated a general rule that residential
landlords do not owe a duty to protect tenants against criminal activity while also

recognizing a duty may arise under the “particular circumstances” of any case. Id. at 440,

-443, 441 S.E.2d at 318:19 n. 1. The Majority Opinion errs in applying Cramer I’s general

rule and refusing to apply its “particular circumstances” language to Appellant’s claim
fo; two reasons. First, the Majority Opinion misconstrued the basis for Cramer I’s general
rule. Cramer I’s refusal to find a security duty was not based on who invited the public
but rather on the lack of evidence that the public was actually invited and a lack of
evidence the landlord expected the publi-c to enter. Second, even if the Majority
Opinion’s interpretation of Cramer | is accurate, there is evidence in the record ipdicating
Respondents invited the public to Wellspring’s common areas.

Cramer ] held that the residential landlord-tenant relationship is crucially different
than the relationships South Carolina has recognized as sufficient to create a security
duty. Majonty Opinion at *2 (citing Cramer [, 312 S.C. at 443, 441 S.E.2d at 318). The
basis for this distinction is a three-paragraph déscription of the typical landlord-tenant

-

relationship. Cramer 1, 312 S.C. at 443, 441 S.E.2d at 318; see also Cooke v. Allstate

Mgmt. Corp., 741 F. Supp. 1205, 1213 (D.S.C. 1990) (quoting Feld v. Merriam, 485
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A.2d 742 (Pa. 1984)). The Majority Opinion holds that this key language from Cramer |
“focused on whether the apartment owners or managers invited the public onto the

9l

premuses.”” However, when viewed-in its entirety, these crucial paragraphs focus not so
narrowly on the invitation’s source but rather on its existence and how that invitation,
when present and known to a landlord, must affect how the landlord manages its
premises.

The first sentence of the key Cramer | paragraphs demonstrates why the Majority
Opinion erred in focusing on the invitation’s source: “Places to which the general public
are invited mzzht indeed anticipate, either from common experience or known fact, that
places of general public resort are also places where what men can do, they might.” 312
S.C. at 443, 441 S.E.2d at 318. Thus, where the relationship in question concems “places
to which the .general public are invited,” the relationship changes because the person
responsible for these “places” must “anticipate” a greater potential for harm than if the
public was not invited. The same paragraph notes that the relationships creating a security
duty do so based on an “expectation” of nefarious behavior. Id. This change in
expectation is in no way dependent on whether the public invitation is made by a

property owner or an outside source. Cnminally-inclined members of the invited

public are no less so inclined when the invitation is made by a community association

' The Majority Opinion also concludes Appellant’s inaccurately construed Cramer 1 as
focusing on “the physical layout of the apartment building or complex.” 2015 WL
4269684 at *3. Appellant’s argument actually focused on evidence the public was in fact
invited in via the trails, evidence Respondents were aware of this usage, and what Cramer
1 indicates must be a landlord’s reasonable expectation given that reality. Moreover, the
key language in Cramer I does reference aspects of an apartment complex’s physical size
and layout to explain why the typical residential landlord-tenant relationship is different
than the innkeeper-guest and shopkeeper-customer relationships. 312 S.C. at 443, 44]
S.E.2d at 318 (referencing “huge apartment complex” or “the second floor of a house
converted to an apartment”).
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rather than a landlord direc;t]y. Additionally, focusing on proof that the public is invited
and the resulting change in expectations rather than on the source of public invitation
does not risk thrusting a duty. on a faultless and unsuspecting landlord because Cramer I
has a baked-in limitation on-the duty. A landlord’s “anticipat[ions]” must change only
when the landlord is aware of the public invitation “either from common experience or
known fact.” Id. Here, the public invitation to the trail bisecting- Wellspring was a

“known fact.”

Thus, using Cramer I’s standard, the landlord-tenant relationship between
Resrondents and their tenants is decidedly atypical. The general rule should not apply
ané :he “particular circumstances” of this case support the claim that Respondents owed a
duty of reasonable care to secure Wellspring.

The Majority Opinion also held that the record contained “no evidence the
respondents invited the public onto the premises.” See 2015 WL 4269684 at *3 n. 3.
Even if the Majority Opinion was correct in interpreting Cramer [ to require proof the
landiord personally made the invitation, the Court should re;:onsider its ruling because
there is evidence 1n the record demonstrating Wellspring made the invitation. During his
deposition, PRG Chief Operating Officer Samuel Foster acknowledged several
advertisements distributed in public to entice potential tenants for Wellspring. One of
these advertisements, which was included in Mr. Foster’s deposition transcript, read as

follows: “Come stroll along our walking path3 on your way to the pool or on your

way to your spacious apartment home.” R. p. 437 at 35, line 21 - 36, line 19 (emphasis

2 See R. p. 587 at 9, lines 12-14; R. p. 617 at 143, lines 3-16; R. p. 438 at 40, lines 14-21.
3 The Majority opinion also concluded that “the only evidence in the record indicates [the
trail bisecting Wellspring] is on public property.” 2015 WL 4269684 at *4. However,
Respondents’ advertisement boasted ownership of the trails by inviting public to “[c]Jome
stroll along our walking path . . .”
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added). Respondents distributed advertisements to the public at large publicizing the

availability of walking trails throughout Wellspring. In light of this evidence in the

record, the Court should reconsider its ruling.
III.  Affirmative Acts Exception

The Court should also reconsider its ruling because it overlooked Appellant’s
argument that Reépondents owed a duty pursuant to the principles stated in Restatement
(Second) of Torts § 323. While a residential landlord generally does not owe a security
duty to tenants, Cramer I also recognized several exceptions outlining circumstances in
which a security duty may be imposed. 312 S.C. at 442, 441 S.E.2d at 318; see also
Cooke, 741 F. Supp. at 1205 (referencing the affirmative act, concealed danger, common
area, and undertaking exceptions). Additionally, South Carolina common law has long

recegnized that a duty may be voluntarily undertaken. Roundtree Villas Assoc., Inc. v.

4701 Kings Corp., 282 S.C. 415, 423, 321 S.E.2d 46, 51 (1984). This Court has

considered that duty in the apartment security context applying the principles stated in

section 323. Goode v. St. Xavier United Methodist Church, 329 S.C. 433, 444-45, 494

S.E.2d 827, 832-33 (Ct. App. 1997) (noting party’s reliance on section 323 as outlining
duty based on undertaking and applying section 323’s elements to party’s negligent
security claim).

Appellant’s duty claim was based on both the affirmative act exception discussed
in Cooke and the duty governed by section 323 as recognized in several cases including
Goode. Reply Br. at 7 (arguing Respondents owed duty “under either @1{_@’_5
‘affirmative act’ exception or Restatement (Second) of Torts § 323”). Specifically,

Appellant’s claim was that a duty exists based on Respondents’ voluntarily assumed
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activities and that such claims are properly considered outside the constraints of the
Cooke affirmative act exception. Appellant’s Br. at 25 (arguing Goode court considered
duty “independently of the ‘affirmative acts’ analysis”). However, while the Majority
Opinion 1ncluded a discussion of Appellant’s duty claim under the affirmative act
exception, it neither cited section 323 nor explained why the section is inapplicable.
Given the jurisprudentizﬂ roots of the Cooke exceptions and this Court’s ruling in Goode,
section 323 was the proper test and should have been applied here.

Section 323 imposes liability for Respondents’ poorly performed undertaking if
(1) Respondents’ failure of due care in performing the undertaking “increase[d] the risk”
of harm; or (2) “the harm [was] suffered because of [Appellant’s] reliance on the
undertaking.” Goode, 329 S.C. at 444, 494 S.E.2d at 833. The record contains -evidence to
satisfy all elements of this section. See generally Appellant’s Br. at 25-32; Wright v. PRG

Real Estate Mgmt., Inc., 2015 WL 4269684 at *9-10 (Lockemy, J., concurring in part and

_dissenting in part) (hereinafter “Dissenting Opinion™). Respondents voluntarily undertook

to provide what it told Appellant were “security officers.” R. p. 369 at 116, lines 16-17.
Respondents undertook security lighting and shrubbery pruning in part for the purpose of
securing Wellspring’s common areas. R. p. 407 at 84, line 25 — 408 at 85, line §
(breezeway lighting replacement was matter of “security”); R. p. 416 at 230, lines 10-14.
The record contains evidence that the security officer program was negligently operated,
that Wellspring’s security lighting was too dim or out of order, and that the shrubbery
near Appellant’s front door was so overgrown that it could conceal a loitering criminal.
R. p. 326 at 40, lines 17-21; R. p. 330, lines 3-5; R. p. 390 ¢ 8. Appellant relied on the

security officer program when choosing to move to Wellspring. Dissenting Opinion,
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2015 WL 4269684 at 10; R. p. 326 at 40 lines 16-21. Respondents’ lack of due care also
increased the risk of harm to Appellant because the security officer program’s deterrent
value was undermined by its negligent operation. R. p. 427 at 67, lines 17-21. Plus, the
dim parking lot and overgrown shrubbery provided the hiding spot from which
Appellant’s attackers emerged. R. p. 301 § 9-10; R. p. 340 at 65, lines 1-5. In sum, this
evidence meets section 323 elements and supports Appellant’s duty claim.
IV.  Proximate cause
~ The Majority Opinion declined to address proximate causation based on its

resolution of the duty issue. 2015 WL 4269684 at * 7 n. 5 (citing Futch v. McAllister

Towing of Georgetown, Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598 (1999)). As

discussed above, Appellant’s duty assertion was supported by the “particular
circumstances” of this case and the duty governed by section 323. Accordingly, the Court
should reconsider its ruling and reach the merits on Appellant’s proximate cause
argument. The record 'contains the required scintilla of evidence supporting the
conclusion that Ms. Wright’s attack was foreseeable and that the attack was a cause-in-
fact of Respondents’ negligent conduct. Appellant’s Br. at 32-39; Reply Br. at 9-17; see
also Dissenting Opinion, 2015 WL 4269684 at * 11-13. Accordingly, Respondents
should not have been granted summary judgment based on the proximate cause issue.

CONCLUSION

For the reasons stated above, Appellant requests this Court grant this Petition for

Rehearing.

S./Randall Hood -
Jordan C. Calloway

Deborah G. Casey
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals
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W. Jeffrey Young, Circuit Court Judge
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Case No. 2011-CP-40-4068
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Inc.; Franklin Pineridge
Associates; Karen Campbell
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Representative Capacity as an
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RESPONDENTS’ RETURN TO APPELLANT’S PETITION FOR REHEARING

To:  THE HONORABLE JUDGES OF THE SOUTH CAROLINA COURT OF APPEALS:

Respondents PRG Real Estate Management, Inc., Franklin Pineridge Associates, and
Karen Campbell, Individually, and in her Representative Capacity as an Agent of PRG Real
Estate (“Respondents”) respond to Appellant’s Petition for Rehearing regarding the July 15,
2015, opinion of this Court: In its opinion, the Court affirmed the Circuit Court’s grant of
summary judgmer%t, finding Respondents had no duty to provide security for Appellant and there

was no evidence Respondents engaged in unfair or deceptive acts. Wright v. PRG Real Estate

Mgmt.. Inc., Op. No. 5326 (S.C. Ct. App. Filed July 15, 2015).
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In her petition, Appellant cites to three issues for reconsideration by the Court. First,
Appellant argues the Court erred in finding that a duty of reasonable care did not arise under the
“particular circumstances” of this case. Second, Appellant argues the Court “overlooked” her
argument that Respondents owed a duty pursuant to the principles stated in Restatement
(Second) of Torts Section 323. Finally, Appellant raises that the majority opinion declined to
address proximate causation based on its resolution of whether Respondents owed Appellant a
duty to provide security. Respondents submit that the Court correctly determined each of these
issues and request that the Court deny the petition.

LAW/ANAYSIS

I. The Court Correctly Determined Respondents Did Not Owe Appellant a Duty to
Protect Her From Criminal Activity Under the “Particular Circumstances” of This
Case.

Appellant cites to two reasons that the Court erred in finding a duty did not arise under

the “particular circumstances” of this case. First, Appellant argues the majority opinion

“misconstrued” the basis for the general rule set forth in Cramer v. Balcor Property Management,

Inc., 312 S.C. 440, 441 S.E.2d 317 (1994) (“Cramer ). Second, Appellant ar@es that even if
the majority opinion’s interpretation of Cramer [ is correct, there is evidence in the record that
Respondents invited the public to Wellspring’s common areas. Petition for Rehearing
(“Petition”) at 3.

With regard to the first issue, the Court did not misconstrue Cramer I’s general rule. As
context, Cramer | has a three-paragraph description of what distinguishes a landlord-tenant
relationship from an innkeeper-guest relationship. Cramer I, 312 S.C. at 443, 441 S.E.2d at 318

(quoting Cooke v. Allstate Management Corp., 741 F. Supp. 1205 (D.S.C. 1990)). Appellant

argues the majority opinion improperly applied Cramer I’s explanation because it “’focused on

whether apartment owners or managers invited the public onto the premises.”” Petition at 4

2

38




(quoting Wright v. PRG Real Estate Mgmt., Inc., Opinion No. 5326, 2015 WL 4269684, at *3

(Ct. App. July 15, 2015) (the “Majority Opinion”)). Appellant maintains that correct application
of the law focuses on whether the public was invited (regardless of source) and whether
Respondents expected the public to enter the premises. Id. at 3-S.

From a review of Cramer I's discussion in its entirety, the Court was correct in its
interpretation and properly applied the law. For example, the Court appropriately quoted from

these paragraphs in the Majority Opinion that *’[o]ne who invites all may reasonably expect that

all might not behave’ and therefore bears responsibility for any injury resulting from the failure
to take reasonable precautions against cniminal activity.” Wright, 2015 WL 4269684, at *2
(quoting Cramer [, 312 S.C. at 443, 441 S.E.2d at 318) (emphasis added). The connotation is
that the landlord must invite the public. Cramer 1 also references that “[t]enants in a huge
apartment complex, or a tenant on the second ﬂbor of a house converted to an apartn;lent, do not
live where the world is invited to come.” Cramer [, 312 S.C. at 443, 44] S.E.2d at 318. This
language also suggests that any invitation must emanate from the property owner.

Finally, Cramer [ sets forth that “[a]n apartment building is not a place of public resort

where one who profits from the very public it invites must bear what losses that public may

create.”” 1d. (emphasis added). This language also focuses on whether the property owner has
invited the public, and not on whether a third party may have extended the invitation. This
language also addresses the very reason Appellant’s interpretation of Cramer [ is untenable. If
Cramer I’s focus included whether a third party invited the public to the premises, then landlords
would be required to be insurers of their tenants’ safety in spite of the fact that they did not invite
the qulic and did not profit from them. This is an unreasonable burden that can never be

completely met. See, e.g., Resp. Final Br. at 12 (discussing Feld v. Merriam, 485 A.2d 742, 746
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(Pa. 1984) and the burden of foisting such a duty on landlords). Therefore, the Court correctly
applied Cramer I'’s general rule.

Even if Appellant’s first argument was correct, she ignores that the Court thoroughly
addressed all potential sources of public invitation in its Majority Opinion, which also speaks to
her second issue: Whether there is evidence in the record that Respondents invited the public.
The Court considered Appellant’s argument that third parties — the Harbison Community
Association, the South Carolina Department of Parks, Recreation and Tourism, and the Richland
County Conservation Commission — advertise the availability of the Harbison trails and the fact
that they pass through neighborhoods, including Wellspring and other backyards. Wright, 2015
WL 4269684, at *3. In considering Appellant’s argument that the “public is invited,” the Court

stated that “Wright produced no evidence that these entities invited the public onto Wellspring’s

property.” Id. at *4 (emphasis' added). The Court also noted that the trail that goes through
Wellspring is also on public property, not Wellspring’s pfemises. 1d: see also note 1.

In considering whether Respondents’ invited the public onto its premises, the Court noted
that “Wright presented no evidence [Respondents] invited the pﬁblic to use the trails” and that
“Wright conceded at oral argument the respondents took no action to invite the public onto
Wellspring’s property.”  Wright, 2015 WL 4269684, at *4. In an attempt to withdraw this
concession, Appellant now cites to an advertisement for Wellspring apartments, which she
claims was a public invitation. Appellant believes that an advertisement stating, “Come stroll
along our walking path on your way to the pool or on your way to your spacious apartment
home” equates to an invitation to the public to occupy Wellspring’s premises. Petition at 5
(citing R. p. 437 at 35 line 21-36, line 19). By Appellant’s own admission — and as should be
clear from the advertisement’s language — this media was directgd to “potential tenants for

Wellspring.” 1d. Any other interpretation would have the effect of inviting the general public to
4
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use the pool at Wellspring or the “spacious apartment homes” occupied by private tenants, which
was clearly unintended by the language of the advertisement.'

In considering all potential sources for whether the public was invited to Wellspring, the
Majority Opinion found that “Wright presented no evidence to support a finding the respondents
— or anyone else — invited the public onto Wellspring’s premises. Therefore, even if Wright’s

theory is valid — that Cramer [ does not apply when such an.invitation did occur — the facts of

-this case do not support the theory.” Wright, 2015 WL 4269684, at *4. This decision was

correct, and the Court should not reconsider Appellant’s first issue.

II.  The Court Properly Addressed the Affirmative Acts Exception to Find That it Did
Not Give Rise to a Duty of Reasonable Care.

Appellant’s second issue is that the Court “overlooked” her argument that Respondents
owed a duty pursuant to the principles stated in Restatement (Second) of Torts Section 323.
Petition at 6. Although the Majority Opinion did nc;t cite directly to Section 323, it is evident
that the Court appropriately considered Section 323 in reaching its opinion that Respondents’
actions did not give rise to a duty of care under the “affirmative acts” exception. ‘

Cooke v. Allstate Management Corporation, 741 F. Supp. 1205, 1209-10 (D.S.C. 1990)

originally identified the “affirmative acts” exception as one of four exceptions to the general rule

' Appellant also argues for the first time that Respondents “boasted ownership of the trails” by
citing to “our walking path” in this advertisement. Petition at 5, n.3. Appellant has already
argued to the Court that the trails are public property, as noted in the Majority Opinion: “Wright
argues, however, that Wellspring is different . . . because ‘Wellspring is part of the Harbison
Community Association,’ which Wright points out ‘maintains a series of walking trails that
weave through the community,” ‘including one trail that goes directly through Wellspring.’”
Wright, 2015 WL 4269684, at *3 (emphasis added). In another attempt to change her argument,
Appellant now tries to use this cursory advertisement reference to transform the trails into private
property. In reality, and in the context of the advertisement, the focus of the reference is to
highlight the availability of the trails to access other parts of the property.

5
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that a landlord has no duty to provide security.? As set forth in Cooke, this exception holds that
“one who assumes to act, even though under no obligation to do so, may become subject to the
duty to act with due care.” [d. Since Cooke, no South Carolina court considering the
“affirmative acts” exception in a landlord-tenant security case has held that Section 323 displaces

the rule set forth in Cooke. In Goode v. St. Stephen United Methodist Church, 329 S.C. 433, 494

S.E.2d 827 (Ct. App. 1997), the appellant argued Section 323 as a source of the “undertaking
duty.” However, this Court did not adopt it as the applicable analysis for the “affirmative acts”
exception. Instead, the Court applied the appellant’s own authority (Section 323) to again show

that circumstances did not warrant the finding of a duty by the landlord to provide security. 1d.

at 442, 494 S.E.2d at 832.
Nevertheless, the Majority Opinion did not “overlook” this body of law. At the outset of

its analysis, the Majority Opinion cited to Sherer v. James, 290 S.C. 404, 351 S.E.2d 148 (1986)

as support for the affirmative acts exception. Wright, 2015 WL 4269684, at *6 (citing to Sherer
as “providing that one who undertakes to act, even though under no obligation to do so, becomes
obligated to act with reasonable care.”). In Sherer, our Supreme Court noted that this principle
was taken essentially verbatim from Restatement (Second) of Torts Section 323(a). Id. at 406,

351 S.E.2d at 150. Therefore, the very law Appellant argues was “overlooked” is incorporated

in the rule applied by the Majority Opinion to address the “affirmative acts” exception.

The Majority Opinion then appropriately applied the law to each of the three affirmative
acts Appellant contends gave rise to a duty by Respondents. Wright, 2015 WL 4269684, at *6.
I The Majority Opinion found that Respondents’ creation of a courtesy officer program did not

,' impose on Respondents a duty to exercise reasonable care in providing security at the complex.

' 2 As noted in the Majority Opinion, use of the term “security” herein refers to a duty to protect
against third-party criminal activity. It is not to be confused with the duty to provide a “safe”
premises free from physical/structural defect. Wright, 2015 WL 4269684, at *5.
6
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Instead, Respondents’ undertaking required that they maintain the program with reasonable care.

1d. (citing 65 C.J.S. Negligence § 40 (2010); Byerly v. Connor, 307 S.C. 441, 445, 415 S.E.2d

796, 799 (1992)). The Court found that Respondents’ duty was limited to exercising reasonable
care in maintaining the courtesy officer program, and there was no evidence that Respondents’
failed in this regard. Id.

This analysis is correct both under the applicable law and Section 323. South Carolina’s
courts have held that Section 323 should not be extended to create a duty that has a chilling

effect on conduct that inures to the public good. See. e.g., Johnson v. Robert E. Lee Academy,

401 S.C. 500, 737 S.E.2d 512 (Ct. App. 2012) (“[C]Jontorting the Restatement to create a
precedent that may have a chilling effect on ... conduct that inures to the public good is ill-
advised and poor public policy.”). If Respondents’ decision to provide a courtesy officer
program also required that they also ensure the security of tenants from criminal activity, then
such contortion of Section 323 would discourage landlords from voluntarily providing such
programs. Under these circumstances, the Court of Appeals has held that Section 323 should not

impose a duty. See also Underwood v. Coponen, 367 S.C. 214, 219 n. 3, 625 S.E.2d 236, 239 n.

3 (Ct. App. 2006) (“If we extended the duty to require private landowners to ensure that their
trees do not hinder traffic control devises, we would be discouraging private landowners from
voluntarily maintaining vegetation on their property which adjoins a public roadway or highway

in an effort to shield themselves from unwarranted liability.”); Staples v. Duell, 329 S.C. 503,

510, 494 S.E.2d 639, 643 (Ct. App.1997) (declining to impose duty on defendant to inspect
property under circumstances because doing so “would create the highly undesirable precedent
of encouraging rural landowners to shield their eyes and never inspect their land”).

‘Even if this was not the case, the Majority Opinion cited to Cramer v. Balcor Property

Management, Inc., 848 F. Supp. 1222 (D.S.C. 1994) (“Cramer 1I""), as a second basis for finding
7
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that the “affirmative acts” exception did not apply to the courtesy officer program. Wright, 2015
WL 4269684, at *7. Cramer 1l rejected a similar claim, and the Majority Opinion found it to be
“indistinguishable” from Appellant’s case. Id. “The fact that the courtesy officer position was
vacant at the time is a circumstance too attenuated from the kidnapping and robbery of Wnght to
establish a duty to provide security.” Id.

The Majority Opinion then turned to .Appellant’s claims that Respondents’ voluntary
provision of lighting and shrubbery maintenance gave nse to a duty to provide security. Id. The

Majority Opinion correctly cited to Cramer | as support for its holding that neither of these

actions impose this duty on Respondents. Id. Cramer [ unequivocally held that the duty to
provide a “safe” premises (physically/structurally) under the South Carolina Residential
Landlord Tenant Act does not impose a duty on landlords to provide a “secure” premises. Id.

With regard to any common law exception, the Majority Opinion noted that “[i]f the law

- \ recognized these as ‘undertakings’ sufficient to impose on developers and apartment managers a
duty of reasonable care to provide security services, the rule of Cramer 1 would be swallowed by
the affirmative acts exception.” 1d. With this language, the Majonity Opinion recognized the
public policy implications of contorting Section 323 so as to create a duty to provide secunty, as
distinguished éom a duty to provide safe premises. See also Resp. Final Br. at 22-23.

The Majority Opinion was correct in its analysis, and it appropnately considered Section

323 as part of the general body of law underlying the affirmative acts exception. However, even
if Appellant’s assertion was correct, Respondents provided substantial evidence from the record
to support that Appellant could not sustain her burden of proof that breach of a voluntarily
assumed duty increased her harm, or that she relied on it to her detnment. See Restatement

(Second) of Torts 323 (1965). Respondents thoroughly addressed any claims of reliance by

44
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Appellant, as well as her claims that purported negligence in the courtesy officer program and
lighting/shrubbery maintenance increased her risk of harm. See Resp. Final Br. at 18-30.

The Majority Opinion appropriately considered the applicable law for the “affirmative
acts” exception and any considerations raised by Restatement (Second) of Torts Section 323.
Therefore, Appellant’s second issue should also be denied for rehearing.

III.  The Court Correctly Declined to Address the Circuit Court’s Ruling
That Respondents’ Conduct Did Not Proximately Cause Wright’s Injuries.

Appellant’s last issue is that the Majority Opinion did not address proximate causation
based on its resolution of whether Respondents owed a duty. Petition at §. The Majonty
Opinion correctly declined to address this issue based on the fact that its determination of the
duty issue was dispositive of the appeal. Wright, 2015 WL 4269684, at *7, n. 5 (citing Futch v.

McAllister Towing of Georgetown, Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598 (1999)); see

also Whiteside v. Cherokee County Sch. Dist. No. 1, 311 S.C. 335, 340, 428 S.E.2d 886, 889
(1993) (“In view of our disposition of this issue, we need not address appellants' remaining
exceptions.”).

Notwithstanding this decision in the Majority Opinion, Respondents presented substantial
law and evidence from the record to show that Appellant cannot prove proximate causation as a

matter of law. Resp. Final Br. at 24 (citing Parks v. Characters Night Club, 345 S.C. 484, 500,

548 S.E.2d 605, 614 (Ct. App. 2001)). Appellant must show that any negligence by Respondents
led directly to her injury. 1d. at 25 (citing Cramer I, 848 F. Supp. at 1224). There must be a
strong causal connection between the negligence and the injury, such as where a landlord leaves
an apartment door unlocked and a third party enters. Id. Furthermore, a willful and malicious

crime breaks the causal link between the negligence and the alleged injunies. Id. (citing
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Sheppard v. South Carolina Dept. of Corrections, 299 S.C. 370, 375, 385 S.E.2d 35, 37 (Ct. App.

1989). See generally Resp. Final Br. at 24-25.

Based on this law, Respondents presented substantial evidence that Appellant could not
prove proximate causation. Appellant’s expert admitted criminal activity is a “people problem”
for which there is no “crystal ball” or “magic pill” that allows it to be predicted with certainty.
Resp. Final Br. at 26. Appellant’s perpetrators committed their crime in spite of the fact that
other residents were on their balconies, and one resident actually engaged the perpetrators in
conversation as the crime was occurring. Id. Respondents also presented evidence that
Appellant’s expert could only find two police reports from the preceding four years involving
violent crimes. Id. at 27. Officers who responded to Appellant’s incident also characterized
crime in the area as “average,” and Appellant herself did not know of éther criminal incidents at
Wellspring. Id. Respondents also presented evidence that the perpetrators were not concealed
by shrubbery or because of a lack of lighting, as claimed by Appellant. ]ld. at 27-28. Finally,
Respondents showed the lack of evidence to support Appellant’s claim that the perpetrators
would not have been in the area to abduct her but for the absence of a courtesy officer. Id. at 29.
Appellant’s expert also could not testify as to whether the perpetrators considered the absence of
courtesy officers in their decision to abduct Appellant. Id.

The Majority opinion did not need to address the issue of proximate causation based on
its determination that Respondents owed no duty. However, in spite of this decision, Appellant

cannot prove proximate causation based on the law and evidence in the record.

10
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CONCLUSION

For the reasons set forth above, Respondent request that the Court deny Appellant’s

Petition for Rehearing.

Columbia, South Carolina
August 7, 2015
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© STATE oF SOUTH CAROLINA N THE COURT OF COMMON PLEAS

S COUNTY OF RICHLAND -

‘ FIFTH JUDICIAL CIRCUIT :

Denise Wrisht, CIVIL ACTION NO 20.1'1 CP 4'_ 068

e ORDER GRANTING B
" SUMMARY JUDGMENT

: PRG -Real * Estate .. Management Inc,

A ) ,IN FAVOR OFDEFENDANTS
Franklin - Pineridge -~ Associates, Karen ) ,
. Campbell Individually -~ and in  her ). - e
-~ Representative Capacity as an Agent of ) o R
<= PRG Real Estate Management S I = L A
5 'Defendants. E ) r;‘* E =h
P (_.}ﬂ\ (r{% “"9’”3;?
e 4
N
P

. summary Judgment 1s appropnate on all clalms asserted by Plamtxff

' I RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

Defendant Frankhn Pmendge Assomates (“FPA”) is the tltled owner of Wellspnng,
whlch 1s located at 500 Harb1son Boulevard m R1chland County, South Carohna (Sec Amend ‘

Comp 1]1[ 2 3)' Defendant PRG Real Estate Management Inc (“PRG”) manages

and . Defendant Karen- Campbell (“Campbell”) was Wellsprmg S. property manager and a.n

Temployee of PRG at the tlme of Plamtlff’ s 1nC1dent (Id at Tﬁl 2 4)

 SCANNED




'_ Plamtrff leased an apartment at Wellsprmg begmmng in approxrmately May of 2003 '

V :(anht Dep 39 18 22) On September 18 2008 Plamtlff parked her car m Wellsprmg s‘ |

- Whenshedrd ::niot have ny, they madevher dnve them to varrous automatrc tel erfmachmes to..
e make wrthdrawals from her account (Sept 18 2008 Pohce Report at l) The w1thdrawalsf‘ o
L totaled $78O (Id) After approxrmately 35 mmutes the men released Plamt1ff and she drove to."??:5 .
L B her daughter s house where polrce responded (Ia’) The perpetrators have never been caught e

On June 24 2011 Plamtrff ﬁled her Complamt in Wthh she alleged Defendants were -

: neghgent because they breached varrousv dutres relatmg to her securrty from cnmmal’» actrvrty

Plamtlff also asserted clalms_for breach of 1mp11ed warranty of safety, ﬁtness and hab't b'l't' . as’

well as v1olat1on of the South, Carolma Unfalr Trade Practices:Act (“SCUTPA”) by Defendants

Amended Complamt) 4 Defendants ﬁled Answers to these amended pleadmgs on September 8

' '-}.2011 and March 8 2012 respectlvely

Defendants moved for summary Judgment in tlns matter on August 2 2012 and ﬁled a-

supportmg memorandum on September 27 2012 "'_The court heard oral argurnent from counse

for all partles on October 1 '2012‘ At oral ar Sment, Pla1 ‘ "ff served her Memorandum of Law

Defendants requested le

and addltronaltrmeﬁ'omthe court_to'"ﬁle a reply so as to address




o certam ev1dent1ary issues, and the court granted Defendants request the same day Defendants

o ' ﬁled a reply bnef on October 19 2012 and Plalntlffs served a sur-reply on October 25, 2012

RN ‘genurne issue as to any matenal fact and that the movmg party is entltled to Judgment as a matter I

et of law. . CR. ClV P. 56(c), Paa’gettv South Caroling Tns. Reserve Fund 340 s C: 250, 252 B

s 531 s E. 2d 305 306 (Ct App 2000) Rule 56(e) ofthe South Carohna Rules of C1v11 Procedure e

" sets forth that for purposes of summary Judgment “[s]upportmg and opposmg afﬁdavrts shall be_: L

'-‘Li:made on personal knowledge shall set forth. such acts asv would be admxsmble in ev1dence and"_.'

'A shall show afﬁrmatlvely that the afﬁant is competent " to testlfy to th'- ‘matter 't ted therem »o

matenal fact exrsts that party may dlscharge tlns responsrblhty by showmg an'"absence of ST

ev1dence to support the non-rnovmg party s case : Etheredge V. chhla ‘d School Dist. I, 330 S C

"'>'~---'-'.L.':f-ﬂ1,447 452 499 SE2d 238 241 (Ct App ,.4 S.C. 307, 5345

. S E 2d 275 (2000) Once the movrng party has met 1ts 1n1t1a1 burden; the non p arty may

. - n not rely upon demals or allegatrons in the pleadmgs but must come forward with specific facts

;:showmg a genume 1ssue for trral Id a ~“Absent any- triable issue,"




~‘summary Judgment is proper where plam palpable and 1ndlsputab1e facts ex1st on whlch R

E reasonable mmds cennot dlffer Pye v, Aycock 325°S.C. 426, 431, 480 S.E2d 455, 457 (Ct e

" App 1997) _' e
, F B Neghgence

Plamtlft’ s ﬁrst actlon 1:‘ for neghgen

Sec. Amend Comp 1]1[ 23 28) Defendantsf:l

‘ argue Plamtlff’s cla1rn fa11s because she ca ] : 1stence Of ai egal-duty or that breachi-'._- X

) . Of a duty prox1mately caused her to be the v1ct1m of :a cnme The court addresses each of these." R
o 1ssues separately
"(1) Defendants Legal Duty to Plamtlff =

The ex1stence of a duty on. the part of the defendant is essent1al to a neghgence clalm s -

[w]lthout a duty, there 1s no actxonable neghge sthop v South Carolzna Dep{_i of Mentalv"»" ,

--_Health BESC 79, 86- 502 s E 2478, 81 (1998). .The | issue ofwh"ther the law r' ogmzes a' ERRS

partlcular duty is an issue of law. to be decided by. the court. Ellis by Ellzs V. Nzles 324 S. C 223 5

t0’dec1de as a matter. of law\




- for mnkeepers and guests Wthh requires 1nnkeepers to protect guests or. 1nv1tees from"- '

| ' Aforeseeable cnmlnal act1v1ty of third pames Id. at 442 441 S E 2d at 318 .

owner/mwtee and mnkeeper/guest as compared to landlord/tenant Id at 443 441 S E 2d at'_

- 318 19 As stated by the court

. [P]laces to. Wthh the general public are 1nv1ted mlght indeed anticipate, e1ther S
_ from common experience or known fact, that places of ‘general public resort are. - . - .
“.also places whére what men can do, they might. One who invites all may
. reasonably expect that all might not. behave, and bears responsibility for i injury - LT
. that follows. the: -absence. of reasonable precautlon agamst that common R
- ..;-‘__-v_expectatlon I - : "

g Tenants ina huge apartment complex ora tenant on the second ﬂoor of a house o
_converted to an apartment, do not live where the world i is invited to come. Absent .
greement the landlord cannot be expected to protect them against the wzles of B

_duty t0.a tenant to provzde security in and around
the tenant from ériminal activity of third parties.
_the South Carohna ReS1dent1a1 Landlord Tenant Act




1mposes a duty on a landlord to pr0v1de protectlon to tenants agalnst cnmmal
- act1v1ty of thJI‘d partles ;

e }commerc1a1 landlord for 1nJur1es to mghtclub patron when patron was shot multlple tlmes by'_-_- S

) assallant 1ns1de mght club) Goode v St Stephens Umted Methodzst Church 329 S C 433 494_

o S E 2d 827 (Ct App 1998) (afﬁrmlng summary Judgment in landlord’s favor in case mvolvmg_u _

PR attack on soc1a1 guest of tenant at apartment complex by th1rd partles)

Plamttff acknowledges tlns law in- her opposmon bnef (Pl S Opp Bnef at 4 5)

’-V'-.However she argues her clalrn is dlstmgulshable because Wellsprmg is part of a planned umtf k

: development known as the “Harblson Commumty Assomatmn ? and that propettles w1thm th1 3




spe01ﬁcally 1nv1ted Goode 329 S. C. at 441, 494 SE. 2d at 831. Therefore (and as stated i in

Cramer 1), Wellsprmg is not a place of pubhc resort For thls reason South Carohna law .

d1st1ngurshes between Ithe duty

-'._ to a' guest Cramer I 312 S C' at"442 43 441 S E 2d at 318 Plarnt1ff was a tenant pursuant to'f'-

the terms of her leas S

(Wrrgh' Dep 39 18 22 _42 11 12) Therefore Defendants owed her no‘".

-'-'duty to provrde for her sec ty N
Notwrthstandmg the law concermng lack of a duty by Defendants South Carohna law S
BRI 'recogmzes that under partlcular crrcurnstances an exceptlon may apply S0 as to grve rise to a duty'

B _based on a showrng of neghgence constltutmg the proxrmate cause of the loss Cramer I 312_

SC at 443 nl, 441 SE2d at 3l9 nl C1t1ng th1s law Plarntlff also argues certarn;.‘;"" TR

A'crrcumstances perrnrt her neghgence cla1m (Pl s Opp Bnef at 9 13) For example Plarntrff >

argues the common areas exceptron whrch refers to the duty of a l dlord to marntarn‘i;

. —;:;:'_However South Carohna’s:courts have reJected thrs apphcatron of the common areas .

exceptron in the context of a neghgent secunty clarm Cooke clanﬁed the common areas:"?f

o exceptron by statrng the followmg

Tlus rule clearly has | never been apphed in South Ca.rohna to anythrng except
physrcal injuries resultrng directly from.the condition of the premises themselves.

. - [Tlhis court rejects the application of the common areas”. exceptlon to -
e crrmmal actrvrty under South Carolma law Sl

;'f"—‘_ld Cramer I addressed thrs exceptron aﬁer Cooke by statmg that under South Carohna law a

= ,”'_,;_::_'.:'_landlord does not owe a duty to a tenant to prov1de securrty “m and around a leased premrses”

to

protect a tenant from thrrd-party crrmmal act1v1ty Cramer I 3 12 S C at 444, 441 S.E. 2d at 3 19 .

62




» (ernphas1s added) In Cramer II the court also reJected plamtrft’s clalrns that lack of secunty'

and lack of fencmg were relevant to the ‘common areas” eXception_' R

guards 1nsufﬁc1ent hghtmg,

A Ae cont_e}_(t_iof':tl’u_rd‘-’garty_cnrnlnal. actmty ) CramerII, 848 'F:Supp;~1225 - The court ag're'ed"

o Plamttffs attempt to create a separate duty that dlstmgurshes between prov1d1ng “safe” r)hy31cal -_4'":-" T

s prermses (1 e, structurally) and “secure” prermses that protects agamst th1rd party cnmmal T

S act1v1ty is not accepted under South Carohna law

S Plamtrff also argues courts outs1de South Carolma have found a duty when a landlord. -

: ::-":has supenor knowledge of the crrme rrsk'm thevarea (Pl s Opp Bnef at'12 3).

S crrcumstance argued by Plam‘nff is Just another way of argum that a landl ord has a’

Aprotect tenants from the foreseeable risk of criminal act1v1ty For reasons already stated; South




o :deter crime. (Ia’ at 16 21)

o : i:then terrmnatmg that ofﬁcer w1thout replacmg hlm, the defendants breached thelr duty Id The »

S Specrﬁcally, the court stated

* program and wrth regard to provrdrng adequate hghtmg and properly—mamtamed shrubbery to

K The court ﬁrst addresses Plamtlff ar 1th egard to Defen ants_"::courtesyofﬁcer_..

prograrn Cramer II expressly rejected Plalntlff" ar

due_care Wlth regard to havmg a courtesy ofﬁcer on dut

Cramer :1:1; the plmntrffarguedthat by'_initially'_'_hi‘_riu

courtesy o ' cer to patrol the grounds and'_.--j__ S

court found the plarntrff “mrsapprehend[ed] the scope of the afﬁrmatlve acts exceptlon ” - Ia’ RN

“The exceptlon env131ons a srtuatron where the act of the 1andlord leads drrectly to

. _-the injury. complamed of.. The cases. which fit thrs exceptron are those where there
o isa stronger connection bétween’ the’ act and the i injury, such as where a landlord
" leaves an apartment door unlocked and a thlrd party enters



i capacrty, was no longer afﬁhated wrth law enforcement or other reasons) (Campbell Dep

‘222 12 224 7) There was 1o courtesy ofﬁcer n- place at the time of Plamtrff’ s 1ncrdent '(Roten :

o V_”Dep 31‘3 12). 1

- ':'_wrthout a courtesy ofﬁcer but sought to ﬁll the posmon and there is no evrdence to suggest that‘r_ =

P A absence of a courtesy ofﬁcer led dlrectly to Plamtlft’s 1ncrdent Accordmgly, the afﬁrmatlve acts'i i'

B exceptlon does not apply to thrs aspect of Plamtlff’s hab111ty theory

The court next addresses Plamt1ft’s arguments concermng the “afﬁrmatwe acts” e

excep non Wlthhregard to hgh““g a“d 'mamte“ance of Shrubbery (See Pl £ Opp Bnef at 19 21) o

-f,Tradmonally‘ under the- law of South Caro]ma_ a landlord owed no duty to marntam leased'.:’ o




Whether a landlord was hable under SCRLTA’S ﬁtness and habltablhty prov1s1on The court

S rev1ewed § 27 40 440(a)(2) and determmed the “ﬁt _and habltable” provrslon 1mposes a duty on_- S

he landlord relatlng only to the | p srcal state bf the pre ; L 23 4 513 S E 2d at 617 ‘

_.'_4'The 'court c1ted to' cases in other Junsdlcuons that hold an- 1rnp11ed warranty that prermsesmare

Jabit ble and ﬁt for 11v1ng mcludes only structural defects and not personal 1nJury:'"::: Idm at 323

513 S E 2d at 617 Therefore th_ court held that SCRLTA d1d not a er

e common law rule' ‘

e ;that a landlord 15 not hable to a tenant s 1nv1tee for mJury caused by a tenant’s dog Id at 323-

Plamtlff seeks to extend SCLRTA to requlre reasonable care m property reparr and )

mamtenance SO as, to protect tenants agamst th1rd party crlmlnal act1v1ty The South Carohna R

Supreme Court reJected thlS 1nterpretat10n m Cramer I by statmg “[w]hﬂe sectlon 27 40 440

1mposes a duty on a landlord to keep the premlses ina ﬁt and hab1table:'cond1t10n the statute

does not impose a. duty ona landlord tonprov1de protectlon to tenants agalnst cnmlnal act1V1ty by



. was never €0 drrn that she could not reach her apartment without drfﬁculty (anht Dep 56:15-

o ."18) Plamtrft’ s expert agreed that work orders requested by Plamtrff concernrng breezeway

’ :-‘lack of hghtmg | (Wrrght Dep 5¢

| - Defendants’ “afﬁrmatrve acts” regardmg hghtmg and shrubbery grve rrse to a duty that supports

.Plamtlffs claim;

@ Proxirnate“(fausation‘-.':-‘- .

Although the questron of proxrrnate cause is usually a questronafor the Jury, when there is- - “

T absolutely no evrden, Uén the record” indrcatrng that proxrmate cause exrsts itis appropnate for"'-'

Neghgence may be:deemed a proxnnate cause only when wrthout such neghg nce th'
- :=‘-'1njury would not have occurred or’ could have been avorded Id In order to. hold a landlord_ ;

:_' lrable for the breach of any duty, the neglrgence of the landlord must lead drrectly to the'-f

".',:a-,;f‘ plamtrﬁ’s mJury Cramer H 848 F Supp at 1224 In applymg thrs rule courts requrre a strong’-l-'

causal connectron between the neghgent act and the mJury, such as where a landlord leaves an"._

apartment door unlocked and a thrrd party enters Ia’
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Frrst, a w111ful and mahcrous cnme (e g an abductron krdnappmg, and robbery) breaks-il =

| E '_ the causal 11nk between any neghgence of Defendants and Plarntrffs 11'1]111’168 As stated by the'-

- Generally; i id th »
occurrence of the i 1n]ury, there 1ntervenes a willful, malicious, or cnmmal act of ¢
“"third p person producmg the i 1nJury, and the intervening act was not intended by th
i neghgent actor and could ot have been foreseen by him a as a probable result of.
" his own neghgence the causal link between the onglnal neghgence and the m_]ury

s broken a:nd therels no proxrmate causatron - R T

. “Sheppard v. South Carolzna Dept of Correctzons 299 s .C. 370 375 385 SE2d _' 5, 37 (Ct SR

. App 1989) The test 1s whether the author of the pnmary neghgence should have reasonablyj A

'- ) antrcrpated the 1ntervenmg aet and resultrng mjury based on the cncumstances Id 385 S E 2d A

- "_ stated by Plarntlff’s expert secunty 1s a“people problem ? (Id at 73 13 14) Although'lt
exacerbated by surroundmgs 1n whlch the securrty mcrdent occurs people are the ones wh

actually mtend the harm (Id at 73 15 22) The perpetrators 1n thlS case comrmtted th

" in sprte of the fact that Wellspnng re51dents were on therr balcomes and in the parkmg lot as the




S mmdent happened (Wrrght Dep 67 1-7; Booth Dep 164 24 - 165 18) They contlnued to o

A cormmt the act in Splte of the fact that another resrdent walked up w1th her dogs as the mmdemf A

departure' habrts Whether they were aware of the p esence 0 sence of a courtesy ofﬁcer or”

R e "_4-'\’>whether they chose thelr posrtlon based on overgrown shrubbery or 1nadequate hghtmg (Ia’ at_
'."-'-f'-_162 23 —-163 13) He adrmts that answers to all of these questrons would be relevant to hxsi

L oprmon that Defendants were the proxrmate cause of Plamtrffs mJury, and not the cnmmalf'ff;:f S

. perpetrators (Id at162 15-163: 13) A




The lack of foreseeablhty is- also supported by testrmony of local law enforcement o

N "ofﬁcmls The reportmg and mvestlgatmg ofﬁcers for Plamtlff’s case" Ofﬁcer Mohammed Gabr

-’}-_‘;"17) Plamtlft’s testlmony also corroborates th1s charactenzatron She was not aware of any"'.'-f'

T VV other cmmnal 1ncxdents at Wellspnng prlor to her 1nc1dent (erght Dep 57 18- 20) She was : N

' never the v1ct1m of a cnme at Wellsprmg prlor to her mc1dent and she was not aware of cnrne R CITa

:(erght Dep' 65:1-5). 0. the: extent. Plamtlff clalms.shrubbery and madequate hghtmg-

__ooncealed’j the p_erp rators, neither her t trmony_nor the pohce report taken at. the tlme of the

‘ pr 'x1m te cause

e e T YN e SR T S D




Frnally, there is nothmg to suggest Plamtrff’s 1nc1dent would not have happened but for

the absence of a courtesy ofﬁcer Plarntrff argues a properly—executed courtesy ofﬁcer program o

.+ the patrol w uld h e occurred _ the trme of Plalntrff‘s 1nc1dent
There 1s no evrdence to support Defendants had a reason to foresee that breach of any of L .
the dutres Plamtrff attempts to 1mpose upon them would have the natural and probable, S

o -ﬁ_consequence of resultrng in an mtentronal act by thlrd partres agarnst Plarntlff at Wellsprmg L

< _‘--'-_,‘:Accordmgly, Plamtrff cannot prove prox1mate causatlon and Defendants were not neghgent RO

oover under SCUTPA she must show (1) Defendants engaged n
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an unfarr or deceptrve act in the conduct of trade or commerce 2) the unfalr or deceptrve act

e -affected pubhc mterest, and (3) Plarntlff suffered monetary or property loss as a result of the,_.' T

1unfa1r or deceptrve act(s) -Wrzght v..

640 S E2d 486.(Ct App 2006) SRR '
=_._‘-As a,threshold matter Plalntlff attempts to assert a personal mjury clarm W1thm iai":‘.

: statutory reglme Ad' voted to unfarr or deceptlve conduct in “trade or commerce ? S C Code § -

P 39'5 20(a)

A rev1ew of South Carolma cases pplymg S UT

_Jrllustra es he cla1m 1s:‘~"
- predomlnantly asserted 1n non personal mJury matters ansrng from a transactlon (e g forcmg" o

e another compet1tor out of busmess mrslabelmg a product‘s package mlsrepresentmg a machme s RS

SR operatmg requrrements mrsrepresentmg a used cars hrstory or cond1t1on and paddmg reparrf’,"“f‘. R

L bllls) See generally 28 S. C Jur Unfarr Trade Practlces Act § 3 Defendants dlsputed that -

SCUTPA had any appllcatlon to Plamtlft’ S personal mJury cla1m ﬁve years removed from the»'."

o 1n1t1al 31gnmg of her lease Nevertheless the court addresses each element of thl S clarm‘ »for,_'.

purposes of arnvmg at its dec1s10n

Pla1nt1ff _does not prov1de any factual allegatrons to support her SCUTPA aim

Ll Complamt Instead she alleges “Defendants engaged m deceptlve and unfarr trade practrces by,

i L mlsrepresentmg to the Plamtlff and other members of the general pubhc the ﬁtness safety, and.._i?f"

L habltablhty of the apartments at Wellsprmg as a safe and hospltable l1v1ng envrronment - (Sec L
Amend Comp 1] 37) Defendants argued Plamtrff clarrﬁed thrs allegatron in her deposrtron by'g'. _-

c1t1ng to two ways Defendants decerved her (1) an, employee told her Wellspnng was a “safe':" K

and secure place” When she ﬁlled out her apphcatlon and (2) she was not aware of the cnme 1n'" S

i ez area untrl aﬂer her 1nc1dent (anht Dep 118 12 25 119 8 12 ll9 17 24) Plamtrff -

testrﬁed there was no other deceptxve conduct by Defendants (Id at 121 1 5)




Winburn . Insurance CO ofNorth Amerzca 287 s, c 435 339 s E2d 142 (Ct App 1985)).1_¢‘if~-;-.-:-t;-*:'--‘

L not deceptrve because it only reﬂects -an 1nd1v1dual’s behef w1thout certamty -

- Wrth regard to. Plamtrft’s allegatlon that Defendants represented Wellsprmg was “safe_"":’

A drfference between representatrons of “fact” Versus oprmon g For example" statement that a_-_

B person rs a competent mechamc” has been held to be a statement of oprmon Id (crtmg AL

: .~~-:Conversely, a statement that a busmess is “proﬁtable” has been held to be a statement of fact Id;

. at1216 (iting Gilbert:y."Mic‘z'-tS"out_h chh._ co,'_lng.,.2_67 S._C._',2_1'1,_272_7A'S.E.id__18'9:('19i_76)); A5

“Effurther gurdance the court crted to Restatement (Second) of 'Torts § 53 8A to explam that “a;

E ."";j',_There can be no doubt but that the comment that an apartment complex 1s “safe
- “'is one of opinion rather than fact.’ It simply reﬂects the speakers judgment about c
- - the quality of life at [the] apartments. Safety is a-vague term that would not be -
o “susceptible of exact knowledge” in the way that the’ proﬁtabrllty of a business

" would be. “Safe,” like. “good,” is a word whose meaning, in the language of the -~ -~

" Restatement, “depends entrrely upon the standard -set.”: No- more_specific -
T questions were asked, no more specrﬁc statements made. The response; casual -

.- and general was simply the agent's Judgment and oprmon about safety on the ™

oo complex Ttis certamly not the kmd of statement that South Carolma la uld
Vsupport as fraudulent s : :

Cooke 741 F Supp at 1216 R e

Srrmlarly, a representat1on to Plamtrff that Wellsprmg was a “safe and secure‘ lace




B exrstence of a fact. Whether an apartment complex isa “

"t deceptrve : nd thrs alleged rmsrepresentatron 1s not actronable

Plamtrff‘s second allegedfdeceptrve "con uct re ates to -her_behef that she had a “nght to

R evrdence Defendants rmsrepresented or concealed 1nformat10n concernmg cnrnmal 1n01dents atf"-_i"

i conduct It does not There isno case statutory, or regulatory authorrty requrrmg Defendants to

. notrfy or 1nform Plalntrff about the 1ncrdence of crrm t_Wellsprm Accordmgly, thls alleged

deceptrve conduct-rs also not actionable.

Lo Plamtrff must prove thr ]

‘ 'jvJeﬁ"erzes y. thllzps 316 s C. 523 451 s E2d 21 (Ct App 1994),

safe and secure place” 1s a relatrve S

matter dependmg upon the standard set as to what is a safe and secure apartment complex It 1s‘ -

L know” about any crime occurrmg on the premlses (erght Dep 119 17 - 120 2).. There is 0o e

- Wellspnng By Plamtrff’ s own adrmssron th1s mforrnatron was not provrded to her untﬂ aﬁer_'—"f- s

e _‘_‘-Qher 1nc1dent The questron is whether fallure to provrde th1s 1nformat10n constrtutes deceptrve o

rehgdemed (Nov 29 1994) Dl



- In this case, there is no evrdence the unfarr and deceptrvc conduct alleged by Plamtrff e

- affected the pubhc 1nterest Although Plamtrff presents sworn afﬁdavrts concernrnglfarlure to B

- crted to two actrons/omlssrons by Defendants (1) the representatlon that Wellsprmg Was a “safef

- u'and secure place . and (2) the non

drsclosure of other crrme m Wellsprmg unttl after her

' 'i"'.'zrncrdent (WrrghtDep 11812 19 1198 12 119 17- 24 121 1- 5)

There 1s no evrdence Defendants engaged 1n a course of conduct Whereby a standard

o f_busmess practtce was sto represent Wellspnng 6 be. a “safe and secure place” or to_ conceal from o

We spnng to secure tenant leases. Defendants Pohcres




recommended 1t and because it was in close proxxmxty to her work (anht Dep 38 21 - 39 2,

_i .':,-“,40 3 7) (“Q Okay, 50 we talked about prox1m1ty and the fact that some of your fnends at church' Cn

" decision to lease aﬁ',apéirtmenf‘a‘t"weusisr;ﬁgs

Second : the court 'has already addressed ; other aspects of proxrmate causat:lon m-,
: -addressmg Plamtlff’s neghgence clalm supra Even 1f Defendants decelved Plamtlff the'

'_i_falleged deceptlve conduct d1d not. cause Plamtlff’ s 1njury, two cnmmals who 1ntent10nally and if" ':

e ';{_dehberately abducted and robbed her caused her mJury Defendants could not antlcrpate thls_'. SRS

A 'conduct at the t1me of the 1ncrdent For thls reason Plarntlff also cannot prove proxrmate Sl :

causatlon for her SCUTPA cla m. o .

L CONCLUSION

The Honora ,
Pre31d1ng




IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF RICHLAND ) 5" JUDICIAL CIRCUIT
)
)
DENISE WRIGHT ) CASENO.:
: )
Plaintiff, )
)
vs. ) SUMMONS
) (URY TRIAL DEMANDED)
) = S
- ) oF o
PRG REAL ESTATE MANAGEMENT, ) s =R
INC., FRANKLIN PINERIDGE ) NG R
ASSOCIATES, JANE DOE ) Rex & [
INDIVIDUALLY AND IN HER ) oz oz ino
REPRESENTATIVE CAPACITY ) ' % s D&
‘ ) s N o
Defendants. ) m
)
)

TO: THE DEFENDANT NAMED ABOVE:
YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, a copy of

which is herewith served upon you, and to serve a copy of your Answer upon the subscriber at
Burriss & Ridgeway, located at 907 Elmwood Avenue, Columbia, South Carolina 29201, within
thirty (30) days after service hereof, exclusive of the day of such service. If you fail to answer the
Complaint within such time aforementioned, the Plaintiffs wil apply to the Court for the relief
demanded in the Complaint and Judgment by default will be rendered against you for the relief

demanded in the Complamt and an Order of Default will render against you for the relief so

demanded in the Complaint.

Signature Page to Follow————
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Columbia, South Carolina
June 24, 2011
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RESPECTFULLY SUBMITTED,

Sl

WAyne Ridgeway, Jr., Esdlire
wood Avenue
olumb1a, South Carolina 29201

(803) 779-5842
ATTORNEY FOR PLAINTIFF




IN THE COURT OF COMMON PLEAS

-

— STATE OF SOUTH CAROLINA )
COUNTY OF RICHLAND ) 5® JUDICIAL CIRCUIT
)
)
DENISE WRIGHT ) CASE NO::
)
Plaintiff, )
) T e
VSs. ) COMPLA]NH’ %
) (JURY TRIAL DE ED)
) .(Z s T
) P = O~
PRG REAL ESTATE MANAGEMENT, ) -
INC., FRANKLIN PINERIDGE ) ws = ;:7 by
ASSOCIATES, JANE DOE ) g @ =
INDIVIDUALLY AND IN HER ) S N =i
REPRESENTATIVE CAPACITY ) ™
: )
Defendants. )
)
)

The Plaintiff, complaining of the Defendants, would respectfully show unto this
honorable Court as follows:

1. The Plaintiff Denise Wright (“Plaintiff) is a citizen and resident of Richland County,

South Carolina.

2. The Defendant PRG Real Estatg Management, Inc. (“PRG”) is a corporation organized
and existing pursuant to the laws of the Pennsylvania, licensed to do business in the State of
South Carolina, which max-lages, operates, and controls an apartment complex, known as
Wellspring Alpartments located at 500 Harbison Boulevard, in Richland County, State of

South Carolina (hereinafter the real property and associated fixtures at this location will be
referred to as “Wellspring™).

3. The Defendant Franklin Pineridge Associates (“FPA”) is a limited partnership
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organized and existing pursuant to the laws of the State of Pennsylvania, licensed to do

business in the State of South Carolina, and is the titled owner of Wellspring.

4. Upon information and belief, Defendant Jane Doe (“Doe”) is a South Carolina resident
who was at all times relevant to this action was employed by and acting within the course and
scope of her employment with PRG as t];le Property Manager of Wellspring Apartments ax;d
wa; vested with the power and authority to manage, direct, superintend, restrict, regulate,

govern, administer and oversee the management of the premises in question.

5. Venue is proper in this Court as Defendants, individually or through their employees
or agents did commit tortuous acts within the territorial limits of Richland County, State of

South Carolina.

6. On or about September 18, 2008 the Plaintiff was a resident of Wellspring located at

500 Harbison Blvd.

7. The Plaintiff chose to live at Wellspring in part based upon Defendants’

representations that Wellspring was safe, habitable, clean and professionally managed.

8. During the Plaintiff’s tenancy, she and other tenants became concerned abouf the lack
of exterior lighting, overgrown foliage, high frequency of crimes and other related personal
safety concerns and notified Defendants of said concerns. |

9. Defendants became aware through a high frequency of criminal activity and incidents
on the property as well as complaints from tenants and others that this property was a safety
hazard, that violent crimes were likely and that the personal safety of the Plaintiff and other
tenants was at risk.

10. Subsequent to requests and notification of Defendants by the Richland County
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Sheriff’s Department, Plaintiff and others Defendants took no effective action to correct and
repair these hazardous conditions and protect the Plaintiff and other tenants from criminal
activity that the Defendants knew was likely.

11.  On or about September 18, 2008 the Plahﬁff was kidnapped at gunpoint, assaulted
and held hostage as part of a pattern of criminal conducjc that occurred on the subject property
and which the Defendants knew or should have known was likely to occur.

FOR A FIRST CAUSE OF ACTION AGAINST ALL DEFENDANTS

12, Paragraphs 1 through 11 above are re-alleged as fully as if restated herein.

13.  The Defendants knew or should have known that Wellspring was not fit, habitable or
safe for occupancy due to high frequency of criminal activity, lack of adequate lighting and
presence of overgrown foliage as well as numerous other safety standard violations which are
discovered or come to light during the cou:ée of this litigation.

14.  The Defendants were negligent, grossly negligent, willful, wanton and reckless in the
following part.iéulars, to wit:

a. In failing to inspect the property appropriately;

b. In failing to take reasonable and appropriate measures to
protect and warn the tenants of criminal activity;
C. In failing to properly train and supervise their agents,

servants, employees and contractors in the proper means of
detecting safety violations and taking corrective action with
regards to the same;

d. In failing to have in place proper and reasonable policies
and procedures for the detection and correction of safety
related issues; or, if such policies and procedures were in
place, in failing to observe and enforce compliance with the
same;

e. In failing to maintain the premises at Wellspring in safe, fit
and habitable condition;

f. In failing to take reasonable and appropriate measures to
protect the safety of the Plaintiff and others by providing
adequate lighting;

g. In failing to properly and reasonably repair or maintain the
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premises at Wellspring so that tenant’s personal safety was
not at risk;

h. In failing to appropriately and with due care maintain
bushes, shrubbery, foliage, grounds, etc. in a way that met
applicable safety standards;

1. In advising the tenants that this property was safe, fit and
habitable when the Defendants knew or should have known
it was not safe, fit and habitable;

j- In failing to warn the Plaintiff and other tenants of personal
safety related issues that the Defendants knew existed;
k. In unnecessarily endangering the safety of tenants;
L In unnecessarily fostering an atmosphere for criminal
' activity to thrive;

m. In such other particulars as the evidence at trial may tend to
prove or suggest.

15.  As a drrect and proximate result of the aforesaid acts and omissions of the Defendants,
the Plaintiff was placed at risk unnecessarily and was the victim of a brutal kidnapping and
assault causing her to require medical treatment and care and resulting in disabilities, loss of
income, loss of earning capacity, loss of enjoyment of life, pain, suffering, alteration of
lifestyle, mental anguish, psycholo gical trauma, and other injuries, losses and damages.
16.  The Plaintiff is entitled to an award of actual and punitive damages from the
Defendants in an amount to be determined by the trier of fact.

FOR A SECOND CAUSE OF ACTION AGAINST DEFENDANTS
17. Paragraphs ] through 16 above are re-alleged as fully as if restated herein.
18.  Defendants gave the Plaintiff an implied warranty that Wellspring would be fit, safe
and habitable during the Plaintiff’s tenancy.
19. Throughout the Plaintiff’s tenancy there existed hazardous conditions on the premises
which rendered the same unfit, unsafe, and uninhabitable.
20.  As a direct and proximate result of the aforesaid acts of the Defendants, the Plaintiff

was exposed to violent criminal activity resulting in significant medical treatment and care
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and resulting in disabilities, loss of income, loss of earning capacity, loss of enjoyment of life,
pain, suffering, alteration .of lifestyle, méntal anguish, psychological trauma, loss of personal
property and other injuries, losses and damages.

21.  The Plaintiff is entitled to an award of actual and punitive damages from the
Defendants in an amount to be determil}ed by the trier of fact.

FOR A THIRD CAUSE OF ACTION AGAINST DEFENDANT PRG

22.  Paragraphs 1 through 21 above are re-alleged as fully as if restated he.rein.
23.  The leasing, renting and letting of apartments is conduct involving and effecting trade .-
and commerce.

24, Deféndant PRG was c;,ngaged in the business of leasing and renting épartments at
Wellspring. |

25. PRG engaged in deceptive and unfair trade practices by misrepresenting to the
Plaintiff and other members of the general public the fitness, safety and habitability of the
apartments at Wellspring as a safe and hospitable living environment.

26. PRG gained an advantage in the marketplace by virtue of their deceptive and unfair
trade practices.

27.  PRG’s deceptive and unfair trade practices are capable of being duplicated.

28.  PRG’s conduct and misrepresentations about the habitability of the Wellspring
Apartments, affects the public intércst

29.  PRG’s conduct-and misrepresentations were intentional, willful and made with the
knowledge that they were deceptive and unfair.

30.  As a direct and proximate result of the aforesaid acts of the PRG, the Plaintiff was

exposed to violent criminal activity requiring significant medical treatment and care and
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— resulting in disabilities, loss of income, loss of earning capacity, loss of enjoyment of life,

pain, suffering, alteration of lifestyle, mental anguish, psychological trauma, loss of personal

property and other injuries, losses and damages.

31.  The Plaintiff is entitled to an award of actual and punitive damages, treble damages,

and attorney’s fees from PRG in an amount to be determined by the trier of fact.

WHEREFORE, the Plaintiff prays that the Court inquire into the matters herein and grant her

a judgment in a reasonable sum of actual damages, punitive damages, treble damages, costs,

and such other and further relief as the Court may deem just and proper, all in an amount to be

determined by a jury.

Columbia, South Carolina
June 24, 2011

R
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Wa Ridgewsy
Attginey for the Plaintiff
907 Elmwood Avenue
Columbia, SC 29201
803-779-5842
wayne@burrisslaw.com




STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND
Denise Wright,
Plaintiff,

Vs.
PRG Real Estate Management, Inc.,
Franklin Pineridge Associates, Jane Doe
Individually and in her Representative
Capacity,

Defendants.

The Defendants answer the Complaint of the Plaintiff as follows:

: Ba
Except as expressly admitted herein, each and every allegation of the Plaintg’s )

Complaint is denied.

L N W N A N N S L N N P N e g R P

IN THE COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT

CIVIL ACTION NO.: 2011-CP-40-4068

ANSWER TO COMPLAINT
&
B
— -~
© Sy e N —
AR~
TO9m __'_‘_
ot S
3 -':'E_
pod
R 12 ] -:o.

™m

FOR A FIRST DEFENSE

1. Paragraph 1 of the Complaint is admitted upon information and belief.

(S

W

Paragraph 2 of the Complaint is admitted.

Paragraph 3 of the Complaint is admitted.

4. With respect to the allegations contained in Paragraph 4 of the Complaint,

O gaTd
ALNIT0T ONY W 1:

Defendants aver that Karen Campbell, a citizen and resident of Richland County, State of South

Y

Carolina, was the property manager at Wellspring Apartments and was acting within the scope

and course of her employment at all times relevant to this action. Any remaining allegations of

Paragraph 4 of the Complaint are denied.
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5. With regard to the allegations of Paragraph 5 of the Complaint, Defendants admit
that venue is proper in Richland County, State of South Carolina. The remaining allegations of
Paragraph 5 of the Complaint are denied.

6. Defendants are without information sufficient to form a belief as to the truth or
falsity of Paragraphs 6, 7, 8 and 9 of the Complaint and therefore deny the same.

7. Paragraph 10 of the Complaint is denied and Defendants demand strict proof
thereof. |

8. Defendants are without information sufficient to form a belief as to the truth or
falsity of Paragraph 11 of the Complaint and therefore deny the same.

9. In response to Paragraph 12 of the Complaint, Defendants incorporate by
reference their responses to Paragraphs 1 through 10 of the Complaint and deny any allegations
mconsistent therewith.

10.  Paragraphs 13, 14 (including subparts a. through m.), 15 and 16 of the Complaint
are denied and Defendants deménd strict proof thereof.

11. In response ‘go Paragraph 17 of the Complianﬁ Defendants incorporate by
reference their responses to Paragraphs 1 through 16 of the Complaint and deny any allegations
nconsistent therewith.

12. Paragraph 18 of the Complaint calls for a legal conclusion and accordingly
requires no response from Defendants. To the extent that Plaintiff contemplates that Paragraph

18 requires a response, the allegations of Paragraph 18 are denied and strict proof thereof is

demanded.

13.  Paragraphs 19, 20 and 21 of the Complaint are denied and Defendants demand

strict proof thereof.
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14. In response to Paragraph 22 of the Compliant, Defendants incorporate by
reference their responses to Paragraphs 1 through 21 and deny any allegations inconsistent
therewith.

15.  Paragraph 23 of the Complaint calls for a legal conclusion and accordingly
requires no response from Defendants. To the extent that Plaintiff contemplates that Paragraph
23 requires a response, the allegations of Paragraph 23 are denied and strict proof thereof is
demanded.

16.  Paragraph 24 of the Complaint is admitted.

17.  Paragraphs 25, 26, 27, 28, 29, 30 and 31 of the Complaint are denied and
Defendants deny strict proof thereof.

18.  Defendants deny that Plaintiff is entitled to the relief sought in her prayer for

relief.

FOR A SECOND DEFENSE

19.  The foregoing allégations are | incorporated herein and made a part hereof by
reference.

20.  The Complaint fails to set forth sufficient facts to constitute a cause of action and,
therefore, should be dismissed pursuant to Rule 12(b)}(6), SCRCP.

FOR A THIRD DEFENSE

21.  The foregoing allegations are incorporated herein and made a part hereof by
reference.

22.  Plaintiff has failed to join a party necessary to this litigation as required by Rule
19, S.CR.CP, and Plaintiffs Complaint should be dismissed pursuant to Rule 12(b)(7)

S.CR.CP.

(93]
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FOR A FOURTH DEFENSE

23.  The foregoing allegations are incorporated herein and made a part hereof by
reference.

24.  The Plaintiff’s claims are barred or reduced by the doctrine of comparative
negligence.

FOR A FIFTH DEFENSE

25.  The foregoing allegations are incorporated herein and made a part hereof by
reference.

26.  The Plaintiff’s claims are barred or reduced by the doctrine of assumption of the
risk.

FOR A SIXTH DEFENSE

27.  The foregoing allegations are incorporated herein and made a part hereof by

reference.

28.  Any injuries sustained by the Plaintiff were due to and caused by the intervening
and superseding acts of negligence, carelessness, recklessness, and gross negligence on the part
of third persons as a proximate cause of injuries as alleged, if any, and therefore, Defendants
should not be liable to the Plaintiff in any sum whatsoever.

FOR A SEVENTH DEFENSE

29.  The foregoing allegations are incorporated herein and made a part hereof by
reference.

30.  Defendants allege that the injuries and damages of the Plaintiff were the proximate
result of the negligence and recklessness of persons or entities for whose conduct and actions

Defendants bear no responsibility or liability.
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FOR AN EIGHTH DEFENSE

31.  The foregoing allegations are incorporated herein and made a part hereof by

reference. T ~

~

32.  Any damages sustained by the Plaintiff were caused by the criminat acts of a third
party. Therefore, Defendant pleads the intervening criminal acts of a third-party as a bar of this

action.

FOR A NINTH DEFENSE

33.  The foregoing allegations are incorporated herein and made a part hereof by
reference.

34.  Defendant had no reason to anticipate the alleged intentional and criminal conduct
of the kidnapper as alleged in the Complaint.

FOR A TENTH DEFENSE

35.  The foregoing allegations are inco'rporated herein and made a part hereof by
reference.

- 36.  Punitive damages, as currently awarded in South Carolina, are violative of the
United States Constitution and South Carolina Constitution, as well as the holding of State Farm
Mutual Automobile Insurance Company v. Campbell, 538 U.S. 408, 123 S.Ct. 1513, 155 L.Ed.2d
585 (2003), and the cases upon which it is based.

FOR AN ELEVENTH DEFENSE
37.  The foregoing allegations are incorporated herein and made a part hereof by
reference.
38.  The U.S. Constitution's Due Process Clause "forbids a State to use a pum:tive

damages award to punish a defendant for injury that it inflicts upon nonparties or those whom
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th;ey directly [do not] represent," Phillip Morris USA v. Williams, 127 S.Ct. 1057, 1063 (U.S.
2007), and, therefore, to the extent 'that Plaintiff seeks an award of punitive damages for potential
or speculative harm to non-parties to the present action, such prayer for relief is unconstitutional
and must be struck from the pleadings and is otherwise inadmissible at trial.

FOR A TWELTH DEFENSE

39.  The foregoing allegations are incorporated herein and made a part hereof by
reference.

40.  Notwithstanding Defendant's prior defenses incorporating Cooper Industries, Inc.
v. Leatherman Tool Group, Inc., 522 U.S. 424 (2001) and State Farm Mutual Automobile
Insurance Company v. Campbell, 538 U.S. 408 (2003), and the cases upon which they are based,
in the event the trial court permits the jury to return a punitive damages award in the instant case,
such damages are to be limited to an amount that is no greater than the jury’s award of actual
damages, as cxplicafed within Exxon Shipping Company v. Baker, 128 S. Ct. 2605 (2008).

WHEREFORE, Defendants pray that Plaintif’s Complaint be dismissed and for such

other and further relief as this Court deems just and proper.

{Signature Page to Follow]

90 ' 6




Columbia, South Carolina
August 1, 2011
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND 5® JUDICIAL CIRCUIT
DENISE WRIGHT CASE NO.: 2011-CP-40-4068
Plaintiff,
SECOND
vs. AMENDED COMPLAINT
(JURY TRIAL DEMANDED)

PRG REAL ESTATE MANAGEMENT,
INC., FRANKLIN PINERIDGE
ASSOCIATES, KAREN CAMPBELL
INDIVIDUALLY AND IN HER
REPRESENTATIVE CAPACITY AS AN
AGENT OF PRG REAL ESTATE
MANAGEMENT

Defendants.

N N N N N N N N N N N S N N N N N N Nt N N e e

The Plaintiff, complaining of the Defendants, would respectfully show unto this

honorable Court as follows:

1. The Plaintiff Denise Wright (“Plaintiff) is a citizen and resident of Richland County,

South Carolina.

2. The Defendant PRG Real Estate Management, Inc. (“PRG”) is a corporation organized
and existing pursuant to the laws of the Pennsylvania, licensed to do business in the State of
South Carolina, which manages, operates, and controls an apartment complex, known as
Wellspring Apartments located at 500 Harbison Boulevard, in Richland County, State of South
Carolina (hereinafter the real property and associated fixtures at this location will be referred to

as “Wellspring”).
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3. The Defendant Franklin Pineridge Associates (“FPA”) is a limited partnership organized
and existing pursuant to the laws of the State of Pennsylvania, licensed to do business in the

State of South Carolina, and is the titled owner of Wellspring.

4. Upon information and bglief, Défendant Karen Campbell (“Campbell”) is a South
Carolina resident who at all times relevant to this action was employed by and acting within the
course and scope of her employment with PRG as the Property Manager of Wellspring
Apartments and was vested with the power and authority to manage, direct, superintend, restrict,

regulate, govern, administer and oversee the management of the premises in question.

5. Venue is proper in this Court as Defendants, individually or through their employees or
agents did commit tortuous acts within the territorial limits of Richland County, State of South

Carolina.

6. On or about September 18, 2008 the Plaintiff was a resident of Wellspring located at 500

Harbison Blvd.

~

7. The Plaintiff chose to live at Wellspring in part based upon Defendants’ representations

that Wellspring was safe, habitable, clean and professionally managed.

8. During the Plaintiff’s tenancy, she and other tenants became concerned about the lack of
exterior lighting, overgrown foliage, high frequency of crimes and other related personal safety
concerns and notified Defendants of said concerns.

0. Defendants became aware through a high frequency of criminal activity and incidents on
the property as well as complaints from tenants and others that this property was a safety hazard,
that violent @es were likely and that the personal safety of the Plaintiff and other tenants was

at risk.
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10.  Subsequent to requests and notification of Defendants by the Richland County Sheriff’s
Department, Plaintiff and others Defendants took no effective action to correct and repair these
hazardous conditions and protect the Plaintiff and other tenants from criminal activity that the
Defendants knew was likely.

1. On or about September 18, 2008 the Plaintiff was kidnapped at gunpoint, assaulted and
held hostage as part of a pattern of criminal conduct that occurred on the subject property and
which the Defendants knew or should have known was likely to occur.

12, Apartment complexes must properly train their employees to make the tenants safe.

13.  Apartment complexes must properly train their employees to keep the tenants safe.

14.  Apartment corﬁplexes must train their employees to warn the tenants of dangers which
make them unsafe.

15.  Apartment complexes must warn the tenants of foreseeable harm.

16.  Apartment complexes must warn the tenants of danger.

17. Apartment complexes must warn the tenants of dangers which mﬁke them unsafe.

18.  Apartment complexes are not allowed to endanger the tenants.

19.  Apartment complexes must maintain the premises in a way that makes the tenants safe.
20.  Apartment complexes must not compromise the personal safety of the tenants.

21.  Apartment complexes must maintain the property so that the personal safety of the
tenants 1s the most important consideration.

22.  Apartment complexes must make sure that unsafe cbndiu'ons on the property do not exist
which place the tenants in danger.

FOR A FIRST CAUSE OF ACTION AGAINST ALL DEFENDANTS

23.  Paragraphs 1 through 22 above are re-alleged as fully as if restated herein.
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24.  The Defendants knew or should have known that Wellspring was not fit, habitable or safe
for occupancy due to high frequency of criminal activity, lack of adequate lighting and presence

of overgrown foliage as well as numerous other safety standard violations which are discovered

or come to light during the course of this litigation.

25.  The Defendants knew or should have known that the landscaping maintenance at
Wellspring was not being performed m a manner that met industry standards regarding the safety
and security of the property and that said violations, acts and omiésions were unnecessarily
placing the Plaintiff and others af risk and compromising their personal security and safety.

26.  The Defendants were negligent, grossly negligent, wiliful, wanton and reckless in the
following particulars, to wit:

a In failing to inspect the property appropriately;

b. In failing to take reasonable and appropriate measures to
~ protect and warn the tenants of criminal activity;
C. In failing to properly train and supervise their agents, servants,

employees and contractors in the, proper means of detecting
safety violations and taking corrective action with regards to
the same;

d. In failing to have in place proper and reasonable policies and
procedures for the detection and correction of safety related
issues; or, if such policies and procedures were in place, in
failing to observe and enforce compliance with the same;

e. In failing to maintain the premises at Wellspring in safe, fit
and habitable condition;
f. In failing to take reasonable and appropriate measures to
protect the safety of the Plaintiff and others by providing
. adequate lighting;

g In failing to properly and reasonably repair or maintain the
premises at Wellspring so that tenant’s personal safety was

not at risk;

h. In failing to appropriately and with due care maintain bushes,
shrubbery, foliage, grounds, etc. in a way that met applicable
safety standards;

1. In advising the tenants that this property was safe, fit and

habitable when the Defendants knew or should have known it
was not safe, fit and habitable;
] In failing to warn the Plaintiff and other tenants of personal
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safety related issues that the Defendants knew existed;
k. In unnecessarily endangering the safety of tenants;
L In unnecessarily fostering an atmosphere for criminal activity
to thrive;
m. In such other particulars as the evidence at trial may tend to
prove or suggest.
27.  As a direct and proximate result of the aforesaid acts and omissions of the Defendants,
the Plaintiff was placed at risk unnecessarily and was the victim of a brutal kidnapping and
assault causing her to require medical treatment and care and resulting in disabilities, loss of
income, loss of earning capacity, loss of enjoyment of life, pain, suffering, alteration of lifestyle,
mental anguish, psychological trauma, and other injuries, losses and damages.
28.  The Plaintiff is entitled to an award of actual and punitive damages from the Defendants

in an amount to be determined by the trier of fact.

FOR A SECOND CAUSE OF ACTION AGAINST ALL DEFENDANTS

29. Paragraphs 1 through 28 'above are re-alleged as fully as if restated herein.

30.  Defendants gave the Plaintiff an implied warranty that Wellspring would be fit, safe and
habitable during the Plaintiff’s tenancy.

31.  During the Plaintiff’s tenancy there existed hazardous conditions on the premises which
rendered the same unfit, unsafe, and uninhabitable.

32.  As adirect and proximate result of the aforesaid acts of the Defendants, the Plaintiff was
exposed to violent criminal activity resulting in significant medical treatrnent and care and
resulting in disabilities, loss of income, loss of earning capacity, loss of enjoyment of life, pain,
suffering, alteration of lifestyle, mental anguish, psychological trauma, loss of personal property
and other injuries, losses and damages.

33.  The Plaintiff is entitled to an award of actual and punitive damages from the Defendants

in an amount to be determined by the trier of fact.
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FOR A THIRD CAUSE OF ACTION AGAINST ALL DEFENDANTS

34.  Paragraphs 1 through 33 above are re-alleged as fully as if restated herein.

35, The leasing, renting and letting of apartments is conduct involving and effecting trade
and commerce.

36.  Defendants were engaged in the business of leasing and renting apartments at Wellspring.
37.  Defendants engaged in deceptive and unfair trade practices by misrepresenting to the
Plaintiff and other members of the general public the fitness, safety and habitability of the
apartments at Wellspring as a safe and hospitable living environment.

38.  Defendants gained an advantage in the marketplace by virtue of their deceptive and
unfair trade practices.

39.  Defendants deceptive and unfair trade practices are capable of being duplicated.

40.  Defendants conduct and misrepresentations about the habitability of the Wellspring
Apartments, affects the public interest.

41.  Defendants conduct and misrepresentations were inte:{tional, willful and made with the
knowledge that they were deceptive and unfair.

42.  As adirect and proximate result of the aforesaid acts of the Defendants, the Plaintiff was
exposed to violent criminal activity requiring significant medical treatment and care and
resulting in disabilities, loss of income, loss of eaming capacity, loss of enjoyment of life, pain,
suffering, alteration of lifestyle, mental anguish, psychological trauma, loss of personal property
and other injuries, lo‘sses and damages.

43.  The Plaintiff is entitled to an award of actual and punitive damages, treble damages, and

attorney’s fees from PRG in an amount to be determined by the trier of fact.
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WHEREFORE, the Plaintiff prays that the Court inquire into the matters herein and grant her a
judgment in a reasonable sum of actual damages, punitive damages, treble damages, costs, and

such other and further relief as the Court may deem just and proper, all in an amount to be

determined by a jury.

907 Elmwood Avenue
Columbia, SC 29201
803-779-5842
wayne@burrisslaw.com

Columbia, South Carolina
February 2, 2011
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STATE OF SOUTH CA_ROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND FIFTH JUDICIAL CIRCUIT
Denise Wright, CIVIL ACTION NO.: 2011-CP-40-4068
Plaintiff,
vs. DEFENDANTS’ ANSWER
TO PLAINTIFF’S SECOND

PRG Real Estate Management, Inc.,
Franklin Pineridge Associates, Karen
Campbell, Individually and in her
Representative Capacity as an Agent of
PRG Real Estate Management,

AMENDED COMPLAINT

Defendants.

N N M N N e N N N’ N N N N N N N N

The Defendants answer the Second Amended Complaint of the Plaintiff as follows:
Except as expressly admitted herein, each and every allegation of the Plaintiff’s Second

Amended Complaint is denied.

FOR A FIRST DEFENSE

1. Paragraph 1 of the Second Amended Complaint is admitted upon infonnation and
belief. » ;

2. Paragraph 2 of the Second Amended Complaint is admitted.

3. Paragraph 3 of the Second Amended Complaint is admitted.

4. With respect to the allegations contained in Paragraph 4 of the Second Amended
Complaint, Defendants admit that Karen Campbell, a citizen and resident of Richland County,
State of South Carolina, was the property manager at Wellspring Apartments and was acting
within the scope and course of her employment at all times relevant to this action. Any |

remaining allegations of Paragraph 4 of the Second Amended Complaint are denied.
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s. With regard to the allegations of Paragraph 5 of the Second Amended Complaint,
Defendants admit that venue is proper in Richland County, State of South Carolina. The
remaining allegations of Paragraph 5 of the Second Amended Complaint are denied.

6. Defendants admit the allegations of Paragraph 6 of the Second Amended
Complaint.

7. Defendants are without information sufficient to form a belief as to the truth or
falsity of Paragraphs 7 and 8 of the Second Amended Complaint and therefore deny the same.

8. ' Paragraph 9 of the Second Amended Complaint is denied and Defendants demand
strict proof thereof.

9. Paragraph 10 of the Second Amended Complaint is denied and Defendants
demand strict proof thereof.

10.  Defendants are without information sufficient to form a belief as to the truth or
falsity of Paragraph 11 of the Second Amended Complaint and therefore deny the same.

11.  Paragraphs 12 through 22 of the Second Amended Complaint call for legal
conclusions and accordingly require no response from Defendants. To the extent that Plaintiff
contemplates a response to these allegations, they are denied and strict proof thereof is
demanded.

12. In response to Paragraph 23 of the Second Amended Complaint, Defendants
incorporate by reference their responses to Paragraphs 1 throﬁgh 22 of the Second Amended
Complaint and deny any allegations inconsistent therewith.

13. Paragraphs 24, 25, 26 (including subparts a. through m.), 27 and 28 of the Second

Amended Complaint are denied and Defendants demand strict proof thereof.
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14.  In response to Paragraph 29 of the Second Amended Complaint, Defendants
incorporate by reference their responses to Paragraphs 1 through 28 of the Second Amended
Complaint and deny any allegations inconsistent therewith.

15.  Paragraph 30 of the Second Amended Complaint calls fora legal conclusion and
accordingly requires no response from Defendants. To the extent that Pia'mtiff contemplates that
Paragraph 30 requires a response, the allegations of Paragraph 30 are denied and strict proof

thereof is demanded.

16. Pa.ragréphs 31, 32 and 33 of the Second Amended Complaint are denied and
Defendants demand stxiét proof thereof.

17. In response to Paragraph 34 of the Second Amended Complaint, Defendants
incorporate by reference their responses to Paragraphs 1 through 33 and deny any allegations
mconsistent therewith.

18. Paragraph 35 of the Second Amended Complaint calls for a legal conclusion and
accordingly requires no response from Defe/ndants. Toxthe extent that Plaintiff contemplates that
Paragraph 35 requires a response, the allegations of Paragraph 35 are denied and strict proof
thereof is _demanded.

19. | Paragraph 36 of the Second Amended Complaint is admitted.

20. Paragraphs 37, 38, 49, 40, 41, 42 and 43 of the Second Amended Complaint are

denied and Defendants demand strict proof thereof.

21.  Defendants deny that Plaintiff is entitled to the relief sought in her prayer for

relief.
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FOR A SECOND DEFENSE

22.  The foregoing allegations are incorporated herein and made a part hereof by
reference.

23.  The Second Amended Complaint fails to set forth sufficient facts to constitute a
cause of action and, therefore, should be dismissed pursuant to Rule 12(b)(6), S.C.R.C.P.

FOR A THIRD DEFENSE

24.  The foregoing allegations are incorporated herein and made a part hereof by
reference.

25.  Plaintiff has failed to join a party necessary to this litigation as required by Rule
19, 5.CR.C.P., and Plaintiff's Second Amended Complaint should be dismissed pursuant to Rule

12(6)(7) S.CR.C.P.

FOR A FOURTH DEFENSE

26.  The foregoing allegations are incorporated herein and made a part hereof by

reference.
27.  The Plaintiff’s claims are barred or reduced by the doctrine of comparative
negligence.

'FOR A FIFTH DEFENSE

28.  The foregoing allegations are incorporated herein and made a part hereof by

reference.

29.  The Plaintiff’s claims are barred or reduced by the doctrine of assumption of the

risk.
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37.  Defendants had no reason to anticipate the alleged intentional and. criminal
conduct of the kidnapper as alleged in the Second Amended Complaint.

FOR A TENTH DEFENSE

38.  The foregoing allegations are incorporated herein and made a part hereof by
reference.

39.  Punitive damages, as currently awarded in South Carolina, are violative of the
United States Constitution and South Carolina Constitution, as well as the holding of State Farm
Mutual Automobile Insurance Company v. Campbell, 538 U.S. 408, 123 S.Ct. 1513, 155 L.Ed.2d
585 (2003), and the cases upon which it is based.

FOR AN ELEVENTH DEFENSE

40. The foregoing allegations are incorporated herein. a\nd made a part hereof by
reference.

41.  The U.S. Constitution's Due Process Clause "forbids a State to use a pﬁnitive
damages award to puniéh a defendant for injury that it inflicts upon nonparties or those whom
they directly.[do not] represent," Phillip Morris USA v. Williams, 127 S.Ct. 1057, 1063 (U.S.
2007), and, therefore, to the extent that Plaintiff seeks an award of punitive damages for potential
or speculative harm to ﬁon~panies to the present action, such prayer for relief is unconstitutional
and must be struck from the pleadings and is otherwise inadmissible at trial.

FOR A TWELTH DEFENSE

42.  The foregoing allegations are incorporated herein and made a part hereof by

reference.

43.  Notwithstanding Defendants’ prior defenses incorporating Cooper Industries, Inc.

v. Leatherman Tool Group, Inc., 522 U.S. 424 (2001) and State Farm Mutual Automobile
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Denise Wright

-VS-

-Management

B EFORE:

State of South Carolina Court of Common Pleas

County of Richland 2011-CP-40-4068

TRANSCRIPT OF RECORD

PRG Real Estate Management,
Inc., Franklin Pineridge
_Associates, Karen Campbell,
Individually and in her
Representative Capacity as an
Agent of PRG Real Estate

October 1, 2012
Columbia, South Carolina

The Honorable W. Jeffrey Young, Judge.

APPEARANCES:

S. Randall Hood, Esquire
Edward Wayne Ridgeway, Jr., Esquire
Attorneys for the Plaintiff

Brian A. Comer, Esquire
Attorney for the Defendants

Daphne D. Helms
Circuit Court Reporter
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October 1, 2012, hearing 2

Mr. Comer: Your Honor---

The Court: 1I've got a note here that this has been
assigned to Roger Young. Do we have the wrong Judge Young?

Mr. Comer: My understanding, it's always been -- it was
you, Your Honor.

Mr. Hood: It was just Judge Young as far as I was
concerned.

The Court: 1I've got a note that says assigned to Roger
Young. It doesn't matter, but I'm in Richland County and
he's over in---

Law Clerk: Lexington this week.

The Court: They've got him mixed up.

Mr. Hood: Okay.

The Court: TI'm the right one.

Mr. Comer: Your Honor, we have a;--

.The Court: I'm the one who's here, so that makes that

the right one.

Mr. Comer: If it pleases the Court, Your Honor, we have
kind of a lengthy argument. I tried to kind of make a
roadmap of my argument.

The Court: I understand. My clerk is telling me that
you're arguing against precedence?

Mr. Comer: Yes, Your Honor. Well, I believe that the
plaintiff is arguing against---

The Court: Okay.
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October 1, 2012, hearing 3

Mr. Comexr: ---precedence.

The Court: Okay. I mean, if we've got the briefs, I
mean, you don't need to put everything in it because...

Mr. Comer: Sure. Okay.

Mr. Hood: Thank you, Your Honor. Just for
clarification, I don't think I'm actually arguing against
precedent specifically. It's an -- it's an alternative type
thing. If -- I'm arguing within the case precedent, but then
there are some extenuating circumstances differentiated that
would be against precedent.

The Court: You're Mr.?

Mr. Hood: Randy Hood.

The Court: Randy Hood.

Mr. Comer: And, Your Honor, my name is Brian Comer for
the defendants. F

The Court: Okay. Mr. Comer?

Mr. Comer: 1If it pleases the Court, I've got a hard
copy tab set. I think I had sent you an electronic---

The Court: Is that what this...

Mr. Comer: VYes, sir.

The Court: Okay.

Mr. Comer: This has some tabs. It may make it a little
bit easier to navigate.

The Court: Okay. Very well.

‘Mr. Hood: I think that one was mine, Your Honor. I
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October 1, 2012, hearing A _ 4

think---

The Court: Oh.

Mr. Hood: Mine is the plaintiff's.

The Court: Okay.

Mr. Hood: And then his is---

Mr. Comer: Here is a copy for you.

Law Clerk: Thank you.

The Court: Okay.

Mr. Comer: Bear with me, Your Honor. One second and
I'1l---

The Court: Yes, sir. 1I'll give you a moment to set up.

Mr. Comer: Your Honor, may it please the Court?

The Court: Yes, sir. Yes, sir.

Mr. Comer: As a housekeeping matter to see if I can cut
back this argument as much as I can, let me jusé see if I can
see if there's anything we can agree to. In looking at the
plaintiff's brief when they served it prior to appearing for
this hearing this morning, from what I could tell it doesn't
appear there's been any oppositiop, at least in the brief, to
my motion for summary judgment on the second claim which is
breach of implied warranty of fitness, safety and
habitability. I can cut out that portion of my argument if
that is not---

Mr. Hood: I will concede that, Your Honor.

The Court: All right. Very well.
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October 1, 2012, hearing 5

Mr. Comer: Then I won't need to talk about breach of
implied warranty of fitness.

The Court: Okay.

Mr. Comer: Your Honor, as a further matter before T get
started, I anticipate that a big part of what we're going to
be talking about today is negligence.

The Court: Okay.

Mr. Comer: And the law is that there is no duty. I
anticipate a large part of his argument is going to be the
exception. 1If it's okay with Your Honor, it may make more
sense for me to cover the exceptions to that after he speaks
as opposed to doing it on the front end, if that works for
you.

The Court: All right.

Mr. Comer: Okay. Well, Your Honor, may it please the
Court? My name is Brian Comer. I'm with Collins & Lacy here
in Columbia, South Carolina. I represent, Your Honor, the
defendants in this matter, and it's my motion that is being
heard here today.

Your Honor, this is a claim by a tenant that her
apartment complex and its management failed to provide
adequate security to prevent her from being the victim of a
crime. Now, the apartment complex at issue is Wellspring
Apartments. It's at 500 Harbison Boulevard over in the Irmo

area. Wellspring is owned by Franklin Pineridge Associates.
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October 1, 2012, hearing 6

Franklin Pineridge is one of the defendants I represent.

It is managed by PRG Real Estate Management Company who
I also represent, and finally the property manager at issue
at the time of the incident is a young lady named Karen

Campbell who is the third defendant. She is a former

‘employee of PRG.

What happened, Your Honor, as background is that on
September 18, 2008, the plaintiff parked her car in
Wellspring's parking lot, and she was walking to her
apartment at approximately 10:30 p.m. Now, according to the
police report which we provided to Your Honor at E;hibit B in
our notebook, it says, quote, the complainant/victim saw two
black males sitting in front of the 2200 building. That's
the building she lived in.

There's nothing in the police report, Your Honor, about
these two individuals being concealed by vegetation,
inadequate lighting, anything like that. Basically what
happened was they abducted the plaintiff, asked for money.
She didn't have any, so they said, "Well, we want you to
drive us around for awhile and withdraw some money from
A.T.M. machines." 8o she did that. After aboﬁt 35 minutes,
they released her and they have never been caught, so
obviously they're not defendants here.

Now, one thing that is not in dispute here today, Your

Honor, is the plaintiff underwent a terrible experience. We
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October 1, 2012, hearing . 7

don't dispute that whatsoever, but she wasn't physically
injured. She's not undergoing treatment currently for any
mental anguish. She's not taking any medications for any

anxiety or mental anguish. The money she withdraw was

. returned to her, and she went back to work for about ten

months after ;he incident until she opted to take an early
retirement.

So it's clear, Your Honor, this is a case involving
third-party criminal activity. But be that as it may, she
has brought three claims against my clients and now two since
we've reached an agreement today. What's left is a
negligence claim and a violation of the South Carolina Unfair
Trade Practices Act.

And here is the crux of her claim and this is basically
the four-opinions of their security expert: First, that this
incident was foreseeable and it occurred because the
defendants allegedly fgiled to provide adequate security.
Second, that they failed to maintain the vegetation and thsdt
it provided a hiding place for these criminals to hide in.

The Court: You can see that they weren't hidden when
she drove up?

Mr. Hood: No, Your Honor. 1In fact, we toock the
deposition of Mohammed Gabber (phonetic) who was the officer
who came on the scene immediately after it occurred, and a

couple of things that were left out is they shoved a gun in
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October 1, 2012, hearing 8

her face and said, "You're going to die. I'm going to kill
you."

The Court: I'm talking about---

Mr. Hood: I understand that, but what happens -- right
after this happened, Mohammed Gabber goes and takes her thing
and she's -- she gives him a very brief summary of what

happened. He then said: She was in a terrible state, and I

didn't go into everything because it was obvious that she was

in a terrible state. And when she talked to the
investigating officer the next day, she did indicate that
these gentlemen jumped outvfrom behind bushes to him and she
has maintained that and has testified to that under oath at
the deposition.

The Court: Okay. All right. You may proceed.

Mr. Comer: The third point, Your Honor, was that the
lighting was inadequate and that better lighting would have
prevented the crime. A fourth is that the defendants were
supposed to have a courtesy officer on duty and didn't.

Now, Your Honor, virtually every South Carolina case
that has heard this kind of issue which is an inadequate
security claim against,a landlord has affirmed summary
judgment in favor of the landlord, virtually every one.
There is one exception, and I'll talk briefly about it in a
minute.

So with that, let me go and talk about the negligence -
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October 1, 2012, hearing 9

claim. I have two pcints to make on the negligence claim,
Your Honor. First of all, the plaintiff can't prove a duty

in this case, and duty is an issue of law for this Court to

~decide here today. The plaintiff has testified that she

believes that the defendants should have made her safe and
secure. Those are her words. They should have done whatever
it takes to make her feel safe and secure.

But, Your Honor, South Carolina has expressly rejected
this belief in multiple cases. They've basically said that
in the conduct of a -- in the context of a landlord-tenant
relationship, there is no duty to protect from third-party
criminal activity. And the fundamental case, Your Honor, is

Kramer versus Balcor Property Management which is at 312 S.C.

440, 441 S.E.2d. 1It's at Exhibit E-2 in the notebook that we
have provided.

Your Honor, in that case the South Carolina Supreme
Court addressed a certified question from the United States
District Court for South Carolina, and here was the question:
Does a landlord owe a duty to a tenant to provide security in
and around a leased premises S0 as to protect the tenant from
criminal activity of third parties? Here was their answer:
"We answer the question as presented to us in the negative.
Under South Carolina law, a landlord does not owe a duty to a
tenant to provide security in and around a leased premises to

protect the tenant from criminal activity of third parties.
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Neither common law nor the South Carolina Residential
Landlord Tenant Act imposes a duty on a landlord to provide
protection to tenants against criminal activity of third
parties."

That was their answer, Your Honor, and that's directly
on point in this case, and the reason they arrived at that
answer was they said there was a fundamental distinction
between hotel law and apartment complex law and here's the
distinction: Hotels invite the public to come and get a
room, and basically the Court said -- and it cited to a
previous case in the district of South Carolina, Cook v.

Allstate Management. The Court said that because a hotel

invites the public, that hotel has to take the precautions
that go with what may happen in the public. So if you're
inviting the public to come and get a room, you have to
provide security against foreseeable incidents.

The distinction, Your Honortbis that an apartment
complex is not considered to be public property or to invite
the public. It is private property---

The Court: They advertise to bring people in. They do
proﬁotions, first month free, and things like that.

Mr. Comer: Well, I understand that, Your Honor, but I
think the distinction that the Court was making was that

unless you've got a room, you lease a room, unless you're

inviting someone, you know, to come and visit you or you work
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there, that just the public is not invitgd to come and show
up. So on that basis, Your Honor, Kramer, later affirmed on
summary judgment in the district court after that question
was answered, and then the South Carolina appellate courts

have relied on Kramer two more times. Good versus Saint

Stephen's United Methodist Church affirmed summary judgment,

and that involved an attack on a social guest of a tenant,

and then Jackson v. Swordfish Investments alsoc affirmed

summary judgment where someone brought an inadequate security
claim against a landlord, and those are also at Exhibit E-5
and Exhibit E-6 in our notebook. So, Your Honor, on this
point I would just say that the defendants did not owe a
duty, and the law is very clear on this point.

I'm going to save talking about any of the exceptions
for after Mr. Hood speaks, and let me address proximate
causation now. Even if a duty exists,lYour Honor, the
plaintiff can't prove proximate causation in this case, and
the courts have said: Where there is absolutely no evidence
in the record indicating that proximate cause exists, it's

appropriate for the Court to decide proximate causation as a

matter of law.

In this case, in a landlord-tenant relationship, here's
what the plaintiff has to prove for proximate causation.
First, that the negligence must -- of the landlord has to

lead directly to the injury that the plaintiff suffers.
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There has to be a strong causal connection, and here is the
example that has been provided, I believe, in the Kramer
case. The example was that, for example,vif a -- if a
landlord walks into a---

The Court: And in Kramexr that person was murdered,
weren't they?

Mr. Comer: Yes. VYes, Your Honor. Basically the Court
provided an example of where a landlord goes into a tenant's
apartment and leaves the door unlocked - maybe they're doing
maintenance or something - and then later an assailant enters
that door that they left unlocked. That's the kind of strong
causal connection. |

So based on that, I want to make three points on
proximate cause. First, this is a crime. The plaintiff
can't prove proximate causation because the crime was an
intervening cause, and there is case law in South Carolina
that says a willful and malicious crime like this one breaks
the causal link. There is no question this is third-party
criminal_activity, and here is some testimony in this case.

The plaintiff said that although crime may be deterred,
it can't all be prevented. Her expert said there is no
crystal ball or magic pill that allows us to know with any
certainty what men may do. He also said that every crime
can't be prevented, and he said importantly, Your Honor,

security is a people problem, and although it may be
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exacerbated by the surroundings in which a security incident
occurs, ultimately it's people who intend to do harm.

Now, Your Honor, what's important to understand about
this case is that this crime occurred even though the
plaintiff has testified that she heard people on the
balconies around her. She heard people in the parking lot.
It also occurred even though a witness came walking up as it
was'happening and engaged these perpetrators in conversation.

SO we don't know as we sit here today - and the
plaintiff's expert conceded this - why the perpetrators chose
where they were sitting. The expert conceded that if they
said, "Well, we didn't care anything about shrubbery," that
would be important or if they said, "We didn't care what the
lighting was like; we had been following her habits for the
previous week," that would be important, but we don't know
that.

Second, Your Honor, the defendants couldn't foresee the
plaintiff's incident. I took the deposition of plaintiff's
expert, and basically he agreed that he's reviewed a lot of
police reports in this case. He has zeroed in on 20, 20,
that he believes relevant to his analysis. He admitted these
20 are from 2005 to 2008 up to the time of her incident. Of
the 20 incidents, the vast majority dealt with motor vehicle
theft or car theft, stealing hubcaps, something like that.

Only two of them, Your Honor, involve what I would call
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violent crime. One was a stranger-on-stranger assault. The
other one was an attempted home invasion. So there were two
prior incidents of violent crime that the plaintiff's expert
considers to be relevant to this case. I would argue, Your
Honor, that does not make an abduction foreseeable. That had
never happened at this apartment complex. .

I think the lack of foreseeability is also apparent from
the testimony of local law enforcement. We've taken two
investigating officers: depositions in this case, and both of
them have testified that the crime in this area was average.
That was the term they used. The plaintiff's expert said, "I
agree that the crime was average." So for that reason we
don't believe it to be foreseeable.

The third point I want to make on proximate causation,
Your Honor, is that, as I've already stated, there's nothing
in the police report to indicate that these individuals were
concealed. Now, plaintiff's counsel said that the next day
she spoke with other officers and said they were concealed,
but when I took the deposition of Officer Gabber - he's the

one who actually did the police report - I kind of questioned

him like I do a doctor sometimes. I said, you know, "Do you

agree that it's important to make a police report as accurate
as possible? Do you try and get as much information as you
can?" And he agreed. And I said, "And that's because people

may rely on this document to solve a crime or to see a
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pattern of crime." He said, "Yeah, I agree." And he said
that at the time that he was taking down all this
information, the plaintiff never said anything about these
individuals being concealed, and so he put in his record that
she saw the two individuals.

She also said, Your Honor, in her deposition that when
she saw them, she said, "I need to get through, please."

Now, that doesn't sound to me like anyone jumped out and
surprised her which is what she said later in an affidavit is
what happened. So for these reasons, Your Honor, I don't
think that the plaintiff can prove proximate causation in
this case.

We've already talked about implied warranty, Your Honor,
so I will skip that. Let me go to the last claim which is
the South Carolina Unfair Trade Practices Act. Now, Your
Honor, as a threshold matter, the South Carolina cases that
have applied the South Carolina Unfair Trade Practices Act,
typically you see this in a non-personal injury case
involving some kind of trade or commerce, some kind of
transaction---

The Court: Car dealers seem to get those.

Mr. Comer: Exactly. Examples, Your Honor -- you've
just hit on one. Forcing another competitor out of business,
mislabeling a product's package, misrepresenting a machine's

operating requirements. In this case, Your Honor, the trade
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or commerce that happened would ha&e happened around 2003
which is when the plaintiff signed her lease to choose
Wellspring, and i just dispute, Your Honor, that from a
proximate causation standpoint something five years removed
from that was caused by some sort of deceptive or unfair
conduct in 2003.

But be that as it may, I'm going to address the
elements. First, Your Honor, there's no evidence of any
actionable, unfair, or deceptive. conduct. I asked the
plaintiff very specifically in her deposition who, what,
when, where and how. How were you deceived or treated
unfairly? There are two things that she points at, Your
Honor.. First, she_said that an employee represented that
Wellspring was a safe and secure place.

The second thing she gaid, Your Honor, was, "I didn't
find out about all this other crime going on at the apartment
complex until after my incident." And so the implication is
they misrepresented or didn't disclose what was going on. Sp
let me address those two alleged deceptions.

First, Your Honor, any claim that someone represented
this was a safe and secure place, that's not actionable, and
the case that I would direct the Court to is the Cook case.
That's 741 F. Supp., specifically page 1216. In that case,
Your HPnor, that was another case of someone bringing an

inadequate security case, and they brought a fraud claim and
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said, "Well, you know, the employees said that this was a
safe place." And in addressing that claim, Your Honor, the
Court looked at the difference between a representation of
fact and a representation of opinion. a representation of
fact is something that can be determined with certainty. For
example, if I say, "That is a profitable business," we can do
some analysis and we can determine whether or not I've
misrepresented that. But if I tell you that someone is a
competent mechanic, then the difference is what I may believe
to be a competent mechanic may be very different from you.

The Court: True.

Mr. Comer:' And on that basis, Your Honor, the Court
stated there can be no doubt but that the comment that an
apartment complex is safe is one of opinion ?ather than fact.
It's certainly not the kind of statement South Carolina would
support as fraudulent. For the same reason, I don't believe
it's deceptive, Your Honor.

The second specific thing that she said was the lack of
disclosure about crime. Your Honor, I think the thing to
understand here is: Was there any kind of duty, be it
through a case, statutory or regulatory, that required the
apartment complex to tell her about incidents of crime in
that area? I don't believe that there are; certainly nothing
that I concluded from my research indicates so. And so, Your

Honor, I don't think that this is any sort of deceptive
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conduct either that is actionable.

On the second point, Your Honor, the plaintiff has to
proveAthat any deceptive conduct affects the public interest,
and there's no evidence in this case, Your Honor. She has to
show specific facts disclosing that members of the public
were adversely affected; otherwise, this is speculative. And
in this case, Your Honor, there is no evidence of unfair and

deceptive conduct where there is a pattern of conduct by the

" apartment complex of telling people when they come in to sign

a lease that this is a safe place or that this is a secure
place> There hasn't been any sort of evidence to show that
pattern of conduct.

Now, I anticipate we're going to hear plaintiff's
counsel talk about a lot of affidavits about shrubbery and
lighting,'but that's not what she said was the deceptive
conduct. She said safe and secure place, nondisclosure of
crime.

The othér thing I would point to, Your Honor, is that
the law considers whether there is a capability of
repetition, and the defendants have a policy and procedure
manual which I have included as Exhibit K., and here is its
policy. It says, "Wellspring generally does not provide
security for its residents, and employees should never
indicate that we do so." So by their own policies, Your

Honor, they are discouraging any repetition which is another
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factor to consider with regard to public impact.

Finally, Your Honor, the plaintiff can't prove any
monetary or property loss as a result of the unfair or
deceptive acts. I asked the plaintiff in her deposition,
Your Honor; "Why did you choose Wellspring?" And she said,
"I chose it because it was in close proximity to my work, and
I chose it because members of my church recommended it." And
I asked her specifically now why it was, and those were the
two things she said.

If the alleged deceptive conduct wasn't the basis for
her decision, then I don't see how it can proximately cause
her loss. And I would just incorporate here by reference,
Your Honor, everything else I've said up to this point about
proximate causation. I think it also applies to the Unfair
Trade Practices Claim Act and/or Act claim, and T would
incorporate by reference the entirety of our brief that we
have submitted. I'm going to reserve a little bit of time to
talk about---

The Court: Sure.

Mr. Comer: ---affirmative acts, but that's the crux of
my argument. Thank you, Your Honor.

| The Court: All right. Mr. Hood.

Mr. Hood: Yes, Your Honor. May it please the Court,

sir?

The Court: Yes, sir.
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Mr. Hood: As Paul Harvey says, there's two sides to
every story. - First, Your Honor, I think it's really
imperative to understand exactly what happened. 'This lady
goes at 10:30 at night, drives up to her apartment complex,
and I believe it's Exhibit 15 for Your Honor. 1I've got
pictures of before and after, the shrubs before and after.

And she drives up and she -- this is a woman whose
son-in-law is a -- her son-in-law is a lieutenant with the
RichlandlCounty Sheriff's Department. She worked for a bank
for four years and had worked for banks before that. This is
not some fly-by-night lady. This is not somebody that's ever
been in trouble. This is a 60-year-old woman who was
extraordinarily responsible. And she drives up after choir
practice at her church, and she says, not when she gave the
initial report but every other time after that, two men

jumped out from behind bushes. And they rode her around for

45 minutes saying, "I'm going to kill you. This is the last

time you're going to live. This is the last time you're
going to breathe."®

They stuck their hands down her pants. They sexually
assaulted her. And when he says that she hasn't had any kind
of medical, yes, she has. She has seen doctors. She has

seen counselors. She left her job after ten months because

.she's so stoic - she tried to do her job - and after ten

months she basically couldn't do it anymore. That's what
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really happened, Your Honor.

And in this particular situation, I think what we've got
to do is we've got to look at, one, how this.apartment
complex is different and, two, even if you say, "Okay, it's

not different," we're going to use the Cook/Kramer analysis

from the South Carolina Supreme Court and from the South
Carolina United States District Court why this still falls
within those types of exceptions to deny a motion for summary
judgment, and I think that the most important thing here,
Your Honor, is looking at the standard.:

What's the legal standard in this specific case? Well,
it appears that, one, he's talking proximate cause, and I'm
going to kind of -- I'm going to deal with one . thing about
the difference and then I'm going to talk about proximate
cause and then I'm going to talk about affirmative duty.

Okay. As far as proximate cause is concerned, I think
everybody agrees: That's a jury question. And if there's a
scintilla of evidence, a scintilla of evidence, that this
Court must deny the motion for summary judgment. What I
heard was basically a closing argument at a trial, not

something about whether there are questions of material fact.

And I'm going to go through those questions of material fact,

Your Honor.

Two, the Cook case -- let's say that we're not talking

about the alternative but we're talking about the Cook case.
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In the Cook case, they talked about -- it was a case where a
lady said a ladder existed that shouldn't have been there and
that ladder allowed a gentleman to have egress to her
aparﬁment on the second floor and that that's how he got in.
But they took the deposition of the perpetrator. He said, "I
didn't use a ladder. I climbed up on an iron railing."

Took the maintenance guy and he said, "There was nd
ladder around there," and the lady said, "Well, I saw a short
ladder around my apartment." That's what the Court used to
deny_the motion for summary judgment. And so whether there
wag a duty or not, this assumed duty, it does rely on facts.
It is a mixed -- it's a mixed analysis of facts and law.
Obviously it 'is Your Honor's discretion how to apply those,
but it still has factual elements, and I would argue that
there's a scintilla of evidence that would show that there is
gsome type of an assumption of duty that the motion for
summary judgment must be denied.

Now, the first thing that I believe that we want to
discuss is how this is different, how this is different, and
I want to---

The Court: You're going back to Kramer now.

Mr. Hood: Actually, he said that Kramer was the seminal
case. I'm going to disagree. I'm going to say Cock was the
seminal case because what happened -- Cook was the first

case, and then the Supreme Court when they certified -- were
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certifying the question in Kramer I, cited to Cook, and they
basically all agree. I think Cook and Kramer -- they're
basically interchangeable. Cook had more analysis, and so
I'm going to use Cook because it‘used the analysis and it
went into everything.

The Court: Okay.

Mr. Hood: And in Cook I think it's particularly
instructive, Your Honor, that when you talk about the place,
it says -- and this is -- this is their quote and it's on
page nine of that opinion, Your Honor. It gays, "Places to
which the general public are invited might indeed anticipate
either from common experience or known fact that places of
general public resort are also places where what men can do
they might. One who invites all may reasonably expect that
all might not behave and bears responsibility for injury that
follows the absence of reasonable precaution against that
common exception."

The Court: Wouldn't that be a better argument if it was
a visitor to her rather than your lady?

Mr. Hood: You know what, Your Honor? If this was a
normal complex, I would agree with Your Hdnor, and I'l1l gé
over why it's -- why it's different, and I think this is also
instructive. It says, "an apartment complex is not a place
of public resort, for one who profits from the very public it

invites must bear what losses that public may create. It is
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of its nature private and only for those specifically
invited. The criminal can be expected anywhere, any time,
and has been a risk of life for a long time." And that's
when I think it‘'s really instructive, Your Honor.

When we go to -- I went up and I took the 30(b) (6)
deposition and they -- they gave different people. They had
a guy by the name, of Sam Foster who was the chief operating
officer and a lady by the name of Michelle Roten. But:Sam
Foster in his deposition, Ydur Honor, on page 44 said but the
pool -- I mean, excuse me, "The pond and the trails around
it" - and we're talking about the Harbison community trails -
"Even though they're on your private property, there}s either
a right-of-way or an easement that allows peoplé to utilize
those." He said, "There's a right-of-way of easement. A
right—of-way is for people to use and easements for them to
exist on our property." "There's easements for them to exist

and then the right-of-way so that they can use them."

‘"Right." v“And that goes either beside or through the

Wellspring property." "Correct." "And as you said, that's

something that's able to be used by any member of the

‘public." BAnswer, "Presumably yes." "Okay. The purpose of

walking trails is to, you know, walk on them for recreation."
So their own chief operating officer acknowledges that
this apartment complex, it's -- it's different than any

apartment complex you've ever seen. They have public walking
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trails that go throughout---

The Court: But other apartment complexes have roads
that are for walking.

Mr. Hood: But these---

The Court: People walk on roads.

Mr. Hood: ‘Ihese have walking trails and they advertise
-- in their periodical and in their literature they advertise
one of the perks that they have is a recreation center, that
you can use the walking trails. They put a lake in their
literature that has the walking trails. Their walking trails
go up beside the pool. They go throughout. And one of the
things Bill Booth said is when you -- this-is a unique
property, unique, in that you have public easements and you
have rigﬁt-of—ways for the public to be able to go.

And, in fact, Karen Campbell who was the apartment
manager for Wellspring Apartments -- she, before this, was
the apartment manager of something called The Woods at
Harbison. The Woods at Harbison is another apartment complex
that is connected by the trails. 'At The Woods at Harbison,
she testified under ocath that The Wodds at Harbison was a
troubled complex, and by that she meant that there was a
large criminal element there and that that criminal intent
can walk from The Woods at Harbison down to the Wellspring
community or Wellspring Apartments and there's nothing to

stop them. And she said -- she herself said -- testified
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under oath that ahy member of the public is allowed in_there,
any member. She also testified that they derive an economic
benefit from the community trails. And when you advertise it
in_your literature, you acknowledge it. You know that it
exists. You know that there are trails where criminals are
coming down and coming to your apartment éomplex.

It's a different thing than what has been enunciated in

that Cook v. Kramer case. 1It's different, and because of

that, I would argue---

The Court: I mean, there's potentially criminals
everywhere. I mean, there's criminals maybe out in that
hall. I mean, so there's always a criminal element. As the
statement says that I think, you know, criminals can be
expected anywhere, any time, and, you know, all the time.
That 's why I was a proponent of the Concealed Weapons Bill,

Mr. Hood: Right.

The Court: Because they're everywhere. The police
can't protect you. You have to protect yourself,

Mr. Hood: Weli, when you -- but the analysis that I'm
going by is the Cook analysis saying that apartment complexes
are private and you keep them out. That didn't happen in
this particular case. 1In this case---

The Court: You're proposing that all apartment

- complexes would now have to have walls with---

Mr. Hood: No.
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The Court: ---limited entrance.

Mr. Hood: ©No, Your Hoﬁor, that is not what I'm
proposing. I'm saying that this is---

The Court: How will an apartment ever not be
responsible for a criminal act of its tenant if you don't do
that? If I rule your way and the Supreme Court agrees with
me on that, how can any apartment complex ever not be able to
exist without building a wall around it with limited access?

Mr. Hood: Well, I think they do limit their access, and
that's what they are building. They are building them with
fences and they are building them with gates and they are
building them with---

The Court: Is that the standard that we have for our
state?

Mr. Hood: Well, the standard was enunciated in 1990,

22 years ago, and the standard at that time says what it
says, but it also says that where the public is invited like
a mall, an innkeeper, or a mall like Wal-Mart---

The Court: This is different from a mall or an
innkeeper because they're invited for a short period of time.
This is where these people live. So this would also include
anyone who rents a house, wouldn't it? I mean, if you rent
your house to somebody and it's in a bad neighborhood,
wouldn't you have an obligation to protect your tenant?

Mr. Hood: Well, it depends on what you have in your
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lease. If you have in your lease, "I will not provide this,
I will not provide this, I will not provide this, I will not
provide this," then you may be able to do it, but exculpatory
clauses are specifically not looked upon favorably in South
Carclina as is enunciated in the Cook case, and I think that
what you can do is then you get into the Cook analysis.

If you take a duty in the Cook case when they took the
ladder and they had a ladder that they left out in the open
even though it was a disputed fact whether they did or they
didn't or whether it was a disputed fact of whether he used
that ladder, they denied a motion for summary judgment on
that specific issue. So what I'm saying is: If you have an
apartment complex that is unique, that is different -- and
I'm not saying that they enunciate it for every apartment
complex. I'm saying that in this specific case and this
specific case only bécause of the unique character of this,
having walking trails and having right-of-ways and having
easements all through the apartment complex where people can
walk right beside the apartment complexes, that it's
different than the standard that was enunciated in the Cook

versus Kramer case.

Now, let's look at the Cook/Kramer case at the

difference -- I mean at the thing that they did deny the
motion for summary judgment. Now, I think what you've then

got to look at -- and I'm reading directly from the Cook
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case, Your Honor. "Because under general South Carolina
negligence law all affirmative acts must be performed with
due care, plaintiff has shown that defendant had a duty to
use due care when maintaining the premises in storing
equipment, " and they're talking about that ladder.

So even though the perpetrator said he didn't use the
ladder, even though their maintenance person gaid that they
didn't have one out in the open, they took the testimony of
the victim that said there was a ladder in close proximity to
her apartment to get to the second floor and that created a
question of material fact because if they had a ladder out
there, they shouldn't just leave it out there for anybody to
use. So what we did is we locked at a lot of different
things, and for your -- just for Your Honor's edification, we
took the deposition of Karen Campbell who was the apartment
manager. We tock the deposition of a 30(b) (6) person up in
Philadelphia, and we took part of the 30(b)(6) -- they
designated three people. Basically it was two though that we
used for most of the things, and it was a lady by the name of
Michelle Roten and a gentleman who was the chief operating
officer by the name of Sam Foster.

Now, on the undertaking, Michelle Roten says that or,
eéxcuse me, under the undertaking, Karen Campbell said she was
aware of crimes, and that's on page 43 and 44 of her

deposition. And on page 43 and 44 of her deposition it says,
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"So you would agree with me that there were crimes that were
happening on the Wellspring property?" "Yes." "And you
would agree with me that when you have crimes occurring on a
property where the general public is allowed that Wellspring
should do whatever is neéessary to help provide security to
its residents," and she said, "No." But then I said, "Okay.
So they should not help provide security for their
residents." "We were not required to provide security." And

I said, "Okay. Gotcha. Love it. Gotcha. But when you are

not required and then you took the extra step -- let's say
you -- you took a responsibility to do it. Even though not
required, you had to do it right." “Correct." So she agreed

with that standard.

"And, for instance, if you had courtesy officers, you
had no obligation to provide them, did you?" She said, "No. "
"But if you then said, 'Okay, we're going to provide them, '
you should do that in a reasonable manner; correct?" And she
said, "Yes." And I said, "If you didn't have an obligation
to cut back shrubbery, you could let it grow as much as you
wanted to; right?" She said, "Yes." "And then -- but if you
took the obligation and duty of doing that, then you had to
do it within a reasonable manner; right?" "Yes." "And
though you did not have an obligation or duty to maintain
breezeway lights, if you tock it upon yourself to repair

those, it had to be done in a reasonable manner; right?"
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"Yeg. "

"Okay. You would agree then that where there's a risk
of safety or life involved, corporations who own apartment
complexes shoﬁld follow the rules. 1It's better to be safe
than sorry." "Yes." And so she's agreeing.

She's also agreeing that they didn't have
responsibilities to take care of things in regard to the
shrubs. They didn't have a responsibility to take care of
things in regard to the lighting, and they didn't have a
responsibility to do things in regard to the courtesy
officers.

Now, in regard to each of those three, Bill Booth, who
is the expert for the plaintiff, has said they didn't have
the responsibility, but when they did, they didn't use due
care. And that's in his deposition, and that's the
deposition excerpts that I have provided to Your Honor, and
it is covered in our brief. And rather than go through the
whole expanse of that, I will simply tell you that he has
said that. Thefe is evidence in his deposition that he said
that.

But I think that what you've also got to do is you've
got to look specifically at: Okay, what other evidence other
than our expert is there that -- that this duty was not done
appropriately if they agreed that they didn't have to do it

and then didn't? One, in regard to the shrubbery, we have
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submitted an affidavit by a gentleman by the name of Shane
Howland. His affidavit isvavailable to Your Honor. It is in
the packet of exhibits. And he says in his affidavit that,
ves, I was the landscape contractor for this particular
apartment complex. Yes, I was supposed to do regular
maintenance and, yes, I did that, but I went to Karen
Campbell and told her that this regular maintenance was not
sufficient and the shrubbery was -- the shrubbery was
overgrown and presented a safety concern to its residents.
And that's what I think is really appropriate for Your Honor,

and I want to point this out, and this is where the shrubs

go.

If you go to Exhibit 15, Your Honor -- I just want to
really... Your Honor, Exhibit 15, they have this picture
which is---

The Court: 1I've got that.

Mr. Hood: Which shows a big shrub. And then if you
look at this first picture up on the right, that's where they
cut them back. Now, in the first one, interestingly anybody
could hide behind there and you'll néver see them. When you
look at the second one---

The Court: Somebody could hide behind those trees, too,
couldn't they?

Mr. Hood: Yeah.

The Court: You're not proposing they cut all the trees
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down, are you?

Mr. Hood: No, but they've got to limb them up to seven
feet.

The Court: Those are pine trees.

Mr. Hood: Those are pine trees, yes, Your Honor.

The Court: Somebody could stand behind one of the pine
trees, too.

Mr. Hood: I guess conceivably they could. I think you
could probably be able to see one side or the other, but the
bottom line is in this particular case -- and you can see the
difference between the shrubs. A person isn't going to be
able to hide behind those shrubs and jump out and accost
someone. And when you have a situation where you've
undertock the duty to do it and then you didn't do it and
then something like this occurs, that falls squarely within
the exception of the Cook analysis.

And, in fact, when I took the deposition of Michelle
Roten and Sam Foster in Philadelphia, they said this is
called severe pruning when they -- when they took the bush
from seven or eight feet down to two feet, it's called severe
pruning, and that is not something that falls within the
contract of Shane Howland and that's something that is a
budget line item that has to be approved by the home office,
and this was done shortly after this lady was abducted, and

interestingly, interestingly, they did it at her complex and
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nowhere else. They cut them there but didn't cut them
anyWhere else,

So: Had a duty. Did it with the landscaper and said,
okay, prune -- I mean, do some general maintenance. He told
them that isn't enough; it's dangerous. They didn't do it.
This lady is abducted. Then they cut them. But Bill Booth,
our expert, has said that that is a breach, that they did not
do it in a reasonable manner, and Shane Howland who was a
landscaper said it wasn't done.

We also have a situation in regard to the lighting.

With regard to the lighting, they have a gituation where in
2003 they purchased this complex -- when I say they purchased
it, Franklin Pineridge may have been the ownership, but PRG
came into the management of the complex. They were both
owned by the same guys, but essentially they decided in 2003/
2004 to do $1.4 million in capital improvements.

When they did that, they did not address any of the
lighting in this area, and Detective Kevin Isenhoward of the
Richland County Sheriff's Department said under oath in his
deposition: Yes, I went over there and I went over there at
night, and I didn't like the design of the lighting because
it was dark. 1In fact, there's a -- there's an underpass
that's on this rec trail or this trail that goes directly --
that's probably a hundred feet, and he said it's creepy

because vagrants hang out there and everybody knows vagrants
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hang out there, and they walk along that trail up and down by
that apartment qomplex, and he said the lighting -- it was
just bad.

This lady says that at the time that this occurred that
the lighting was out. Bill Booth has said that it was
inadequate. 1In this specific case it was inadequate. Even
if it was on, which there's evidence it was not, it was
inadequate.

I am anticipating they're going to say: Well, this was
SCE&G's responsibility because that's who we contracted with
to put out these lights. Well, they didn't contract with
them to do the breezeway lights. They contracted with them
to put out these other lights, but it was still their
responsibility to ensure, even if they did contract, that
they had adequate lighting. If they only had one out there
and they needed three, they needed to put three out there
because they're the ones that are in control of those common
areas, and once they take and undertake the duty of doing it,
they've got to do it right and Bill Booth has said that did
not occur, and he gave very specific testimony about what the
standard in the industry was and what the standard is, and I
will defer to that in the stuff that we gave to Your Honor.

We then go to the courtesy officers, and the courtesy
officers -- it gets really eéregious, Your Honor. This lady

was told when she came in that courtesy officers -- that
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security would be provided. Security was not provided, at
least in the sense I think that she thought it was. There
was no security patrol. There may have been at one time.
There was---

The Court: How do we ever make laws based upon what the
person individually thinks on something like that, if they
have security officers there and it's what she thought versus
what they thought? |

Mr, Hood: Well, I think that it's not a -- I think
that's for a jury to decide, Your Honor. I think that's up
to a jury to decide based on the law that we have in this
state, and I think that those 12 people in the box are going
to be able to determine: Well, is it reasonable upon what
she says or is it reasonable upon what they say? And I think
that's what it comes down to.

And in this particular case what we have is a situation
where they had something called the Courtesy Officer Program,
and in the Courtesy Officer Program what they would do is
they would take somebody that was local law enforcement,
whether it was Columbia, City or Richland County Sheriff's
Department or the highway patrol, and they would give them a
price break on their rent for them to leave their car, their
state official car, in front of the premises, and then they
would walk the premises two hours a day and they would also

fill out a report.
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Now, in the Courtesy Officer Agreement it says: If you
see crimes occurring, if you see crimes occurring, which I
think goes to the foreseeability element because they're
basically acknowledging, okay, there's crimes that are
occurring, so that's one of your jobs is to make sure that
when it does, you've got the right to do whatever you want to
do. It goes to foreseeability, but it also goes to the
aspect of what they're supposed to do.

Karen Campbell, when I took her deposition - she's the
apartment manager - I said, "Tell me every time they've
walked two hours." "I don't know." "Give me any report or
every form they're supposed to fill out every day." Didn't
happen. That's a violation of policy. That's a vioclation of
policy. Didn't do it.

And then where it really gets egregious, Your Honor: In
July of 2008 they quit having the courtesy officers. They
quit having the courtesy officers. But they put out a news
letter to all of their residents, and they say, "Security is
our very top priority. Here is the security pager for the
security of our complex." They didn't have anybody there.

Bill Booth has testified that when you have a situation
like that, you cause residents their concerns to go down
because they think there's somebody there taking care of this
and they're not, and he's also said that when you do that,

that you aren't -- you aren't doing what is expected to be
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done, that that's a breach in regard to that specific thing.

So you have a situation where they've undertook the
responsibility to do liéhting, undertook the responsibility
to do the shrubbery, undertook the responsibility to do the
courtesy officers, and Bill Booth has testified that each one
of them is improper and gave testimony about the standards
and why it was improper, and I've got his entire deposition
for Your Honor that I will hand up at the end that you can
look at. And so I think that what we have is a situation
where you've got all of those things.

The Court: Okay. Argue on unfair trade practices
breach of---

Mr. Hood: Did you want proximate cause or I can do---

The Court: I'm trying to get this done within the time
frame.

Mr, Hood: Sure. Sure. Okay. Unfair trade practices,
Your Honor. Unfair trade practices: I think that you've got
a situation where he said that she -- there were two things:
Safe and secure, the crimes happened on the premises, and she
should have been notified and that there's got to be
capability of repetition. Well, on July 2008 there was a
hoﬁe invasion. - Doesn't matter whether there's 20 parking lot
-- in the criminal law community it's called precursor
crimes. If you see somebody vandalizing, you're probably

going to become the victim of a personal crime. That's what
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happens.

But you had a home invasion two months before this. It
happened then, happened tc her and, in fact, a year later -
and we're also representing this lady - a lady was raped in
this complex which shows that it's capable of repetition. We
also have -- as he said, we have 12 affidavits saying that
the lighting and the security were bad. We've complained
about it. We've told them over and over and over. They
didn't do anything about it.

That goes not necessarily to the repetition of, okay,
this crime occurring, but their knowledge that it could occur
because it had occurred before. It occurred during and then
it occurred after. And so you have susceptibility of
repetition and, in fact, it's borme out in what has occurred.
And when he says that it -- it's typically used in, like Your
Honor said, like in car situations or other things. The law
is the law in South Carolina, and whether there's ever been a
case that says it can be used in something like this, it just
hasn't been argued.

I mean, we're in a situation where it would be a novel
issue in South Carolina, and I think that whether it's
monetary, you can argue that when she had to go to counseling
and when she has lost income because of this, that's monetary
injury. It doesn't have to be just property; it can be

monetary. And she has suffered monetary injury as a result
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of that.

And so in sum, Your Honor, we feel like proximate cause
is a factual issue. There's scads of evidence -- I mean lots
of evidence saying what happened, what could have occurred,
and, in fact, the Denise Wright affidavit which Your Honor
has I think which is thervery first one says: If I had come
in there and there had been proper lighting or the shrubbery
was cut back, I would have seen them and I would have never
gotten out of my car. If I---

The Court: How long had this lady lived here?

Mr. Comer: Five years.

Mr. Hoed: From 2003 to 2008, five years. And if she'd
seen them, she would have gotten---

The Court: Those bushes didn't grow up over night, did
they?

Mr. Hood: No, no, they were there. And so -- you know,
which would go to an assumption of the risk thing I guess or
some comparative fault that, once again, is a jury issue or
normally a jury issue, Your Honor. But the bottom line is:
You have a situation where, from a proximate cause
standpoint, we have submitted evidence that certainly meets
the standard of scintilla of evidence that I would say goes
way beyond that.

And in regard to the assumption of duty, we have met

that as well, Your Honor. And is there something that they
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can argue from a directed verdict or judgment notwithstanding
the verdict or 13th juror or argue stuff before a jury?
Absolutely. But at this specific time at the summary

judgment stage of this case, Your Honor, this is simply not

" the time to decide this case based on the facts and the

evidence that is being presented in the case. Thank you.

The Court: Thank you.

Mr. Comer: Thank you, Your Honor.

The Court: Brief.

Mr. Comer: Five minutes. I will. Let me address what
is called the Affirmative Acts Exception, and this is a rare
occasion, Your Honor; where we have case law directly on
point for this case. The first issue that Mr. Hood stated
was: You assume the duty of providing courtesy officers.
When you didn't have one, that was a breach.

I would direct the Court to E-3 which is the Kramer II
case, and in that case, Your Honor, the Court expressly
rejected the plaintiff's argument that the defendanté failed
to act with due care with regard to not having a courtesy
officer. They made the same argument in Kramer II, and the
Court said, "You misapprehend the scope of this exception.
We're talking about something that has a direct relationship
to the injury, and just because there wasn't'a courtesy
officer on duty doesn't meet the scope of the exception."

That's courtesy officer.
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With regard to shrubbery and lighting, Your Honor, again
this misapprehends the scope of the exception. The South
Carolina Residential Landlord Tenant Act requires landlords
to make a dwelling fit and habitable. That's why they need
to, for example, repair railings or cut back bushes so that
somebody won't trip on them. But, Your Honor, the courts
made it very, very clear that the South Carolina Residential
Landlord Tenant Act applies to the physical state of the
structure, in other words, where a shrub or a railing or
inadequate lighting is the cause of the injury.

In this case, the plaintiff has testified: My room was
clean, that the branches never impeded her ability to go to
her apartment, that the lighting was never so inadequate that
she tripped or couldn't get to her apartment. She has never
had a personal injury because of the shrubs and the lighting,
ana that's how the law interprets the Landlord Tenant Act is
it goes to the physical state.

And in fact, Your Honor, the South Carolina Supreme

Court has expressly rejected that you can take South Carolina

-Code 27-40-440 which is the fit and habitable provision and

impose a duty on a landlord to keep the premises or impose
some sort of duty to prevent a crime. It is expressly
rejected, that application. So when we're talking about the
Affirmative Acts Exception as it relates to shrubbery and as

it relates to lighting, that goes to whether or not a
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dwelling was fit and habitable but not as ;o whether there
should have been better lighting to prevent crime. The
courts have expressly rejected that application.

A couple of points that Mr. Hood stated that I'll touch
on briefly and I know Your Honor is ready to move on, but
first of all, you are spot on, Your Honor. Really these
walking trails are no different than a sidewalk. Yes, the
public can access Wellspring Apartments by walking through
the walking trails, but you can make the same argument about
a sidewalk that goes in front of an apartment complex.

I think Your Honor is also correct that this wouldn't be
limited to just apartment complexes. If somebody rents a
house, they are a landlord, and they would have a tenant.
And if you're going to extend a duty to impose security in
the context of an apartment and that kind of landlord/tenant
relationship, I think it probably also would extend to rental
of a house.

And finally, Your Honor, he mentioned Mr. Howland's
affidavit and said that, you know, this is called severe
pruning and it's not something that falls in the contract,
and Mr. Hood hasn't provided Mr. Howland's contract as part
of his exhibit. But if you look at his contract, it says:
Trim shrubé as needed. It doesn't qualify that statement.A
So for him to say, "Well, that was outside the scope of my

contract; therefore, they, you know, wouldn't do it," the
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contract says what it says. And; regardless, the law just
says you have to make it fit and habitable from the
standpoint of branches not impeding, rails not falling over
and lighting being well enough for you to get to your
apartment. She has admitted that she never had any personal
injury---

The Court: Well, I think that was what my point was
concerning the pine trees, that you can't cut everything
down. Otherwise, nobody would come live there because they'd
complain that it looks like crap.

Mr. Comer: Exactly, Your Honor. I mean, it goes both
ways. To them I think they're not getting any business
because there's not nice shrubs or flowers, but the courtesy
officer issue has been ruled on and the courts have rejected
that as an affirmative act, and that's all I have, Your
Honor. Thank you.

The Court: Thank you.

Mr. Hood: Your Honor, very briefly, two minutes.

The Court: One minute.

Mr. Hood: One minute. In regard to what he said about
the courtesy officers, in that case, Your Honor, it also says
in order to fall within the undertaking exception, the
defendant must undertake to do something and then they've got
to do it in a reasonable manner. If they undertook it,

they've got to do it within a reasonable manner. Undertaking
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to provide a courtesy officer, then he doesn't work there,
and then leading the residents to believe that somebody is
still there, that's where it's different than the case that
he cited.

He alsc talked about the Residential Landlord Tenant
Act. We've already said that doesn't exist here, and the
Court has said and every case you've got, Your Honor, says
that this is not about the Residential Landlord Tenant Act.
This is about negligencé and whether there are four
exceptions to the duty under the -- under a landlord/tenant
situation which is wholly independent from the Residential
Landlord Tenant Act, and that's what this case is about, Your
Honor, and we feel like there's questions of material fact.

The Court: All right. Thank you. I will review all
the affidavits and the arguments, and I will give you a
ruling soon.

Mr. Hood: Your Honor, at this time I would like to --
because I didn't at the -- I just gave portions. For the
purposes of a record, Your Honor, I would like to move the
full depositions of Denise Wright, Karen Campbell, Mchammed
Gabber, Michelle Roten, Sam Foster, and Kevin Isenhoward...

The Court: Okay. Do you have those available?

Mr. Hood: Yes, Your Honor.

Mr. Comer: Your Heonor, I just received plaintiff's

supporting memorandum today. If I may, I'm going to review

148




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

October 1, 2012, hearing

46

it this afternoon. I won't overwhelm the Court---
The Court: Would you like---

Mr. Comer: I wouid like to possibly---

The Court: 1I'll give you ten days to respond.

Mr. Comer: Certainly. Thank you, Your Honor:

The Court: Thank you.

Mr. Hood: Your Honor, if he does, can I have a sur-

reply?
The Court: 1I'll give you five days.
Mr. Hood: Five days. Thank you, Your Honor.

The Court: And then we're done.

Mr. Hood: And then we're done. Thank you, Your Honor.

The Court: All right. Thank you.
(Whereupon, the proceedings were concluded.

no exhibits introduced.)

There were
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- STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) 4
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
) _
Denise Wright, ) CIVIL ACTION NO.: 2011-CP-40-4068
)
Plaintiff, )
) _
Vvs. ) DEFENDANTS’ MOTION FOR
: ) SUMMARY JUDGMENT
PRG Real Estate Management, Inc., )
Franklin Pineridge Associates, Jane Doe )
Individually and in her Representative )
Capacity, )
)
Defendants. )
)

COMES NOW Defendants PRG Real Estate Management, Inc., Franklin Pineridge
Associates, Karen Campbell, Individually and in her Representative Capacity as an Agent of
PRG Real Estate Management (hereinafter, collectively, “Defendants”), and move the Court for
an Order granting summary judgment in favor of Defendants with regard to all claims asserted
by Plaintiff Denise Wright (hereinafter, “Plaintiff”). The grounds for this motion are as follows:

1. Plaintiff was a tenant of an apartment complex owned and/or managed by
Defendants. As she was exiting her car and going to her apartment, she was abducted by third-
* party criminals who forced her to drive them to an ATM machine and withdraw money. She was
later released by the criminals. Baséd on this incident, she filed a lawsuit against Defendants in
which she alleged claims for negligence, breach of implied warranty, and violation of the South
Carolina Unfair Trade Practices Act (“SCUTPA™).

2. With regard to Plaintiff’s negligence claim, neither common law nor the South
Carolina Residential Landlord-Tenant Act impose a duty on a landlord to provide protection to

tenants against criminal activity of third parties. Even if there was such a duty, which
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Defeﬁdmts dispute, Plaintiff cannot prove that any breach proximately caused her alleged
injuries.

3. With regard to Plaintif’s breach of irﬁplied warranty claim, South Carolina does
not recognize an implied warranty of fitness or habitability in leases. The South Carolina
Residential Landlord Tenant Act also does not impose a duty on a landlord to provide protection
to tenants against criminal activity by third pa/rﬁcs. Any “fit and habitable” provisions in the Act
impose a duty on the landlord only with regard to the physical state of the premises, i.e., with
regard to structural defects. It does not impose a duty on a landlord to provide protection to
fenants against criminal activity.

4. Finally, with regard to Plaintiff’s SCUTPA claim, Plaintiff cannot satisfy any of
the requirements for this action. She cannot prove (1) Defendants engaged in unfair or deceptive
acts in the coﬁduct of trade or commerce; (2) the unfair or deceptive acts affected public interest;
and (3) Plaintiff suffered Iﬁonetary or property loss as a result of the Defendants’ unfair or
deceptive act(s).

f‘or all of these reasons, Defendants request an Order by this Court granting summary
judgment in favor of Defendants with regard to all of Plaintiff's claims. This motion is
supported by the South Carolina Rules of Civil Procedure, applicable case law, such supporting
memoranda or affidavits that may be submitted prior to the hearing of this matter, and the

aréuments at a hearing on this matter.
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Respectfully submitted,

COLLINS & LACY,P.C.

o For k. (ye

Bsiefi A. Comer
1330 Lady Street, Sixth Floor (29201)
Post Office Box 12487
Columbia, South Carolina 29211
(803) 256-2660
(803) 771-4434 ()

Attorneys for Defendants PRG Real Estate
Management, Inc., Franklin Pineridge
Associates and Karen Campbell

Columbia, South Carolina
August j: , 2012
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
)
Denise Wright, ) CIVIL ACTION NO.: 2011-CP-40-4068
)
Plaintiff, )
J '
VS, ) MEMORANDUM IN SUPPORT OF
: ) DEFENDANTS’ MOTION FOR
PRG Real Estate Management, Inc., ) SUMMARY JUDGMENT
Frapklin Pineridge Associates, Karen )
Campbell Individually and in her )
Representative Capacity as an Agent of )
PRG Real Estate Management, )
)
Defendants. )

I INTRODUCTION

Denise Wright was the unfortunate victim of an abduction, kidnapping, and robbery by
two unknown criminals originating in the -common area of her residence at Wellspring
Apartments. In spite of the fact that third-party criminals deliberately and intentionally harmed
her, Ms. Wright has asserted claims against Defendants for negligence, breach of implied
warranty, and violation of the South Carolina Unfair Trade Practices Act (“SCUTPA”). She
believes better maintenance of shrubbery, better lighting, and better security measures would
have prevented the crime.

South Carolina’s courts have affirmed summary judgment in virtually every prior case
involving inadequate security claims by a tenant against a landlord. These decisions ére based
on clear, unequivocal law: an apartment complex has no duty to provide security for its tenants.
Even if there was a duty, Plaintiff cannot prove proximate causation because two criminals

caused Plaintiff’s injury, not Defendants’ actions or omissions. South Carolina’s courts have
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also rejected Plaintiff’s claim that a landlord warrants the safety, fitness and habitability of an
apartment complex from third-party criminal activity. Finally, Plaintiff cannot prove the

elements of her SCUTPA claim. There was no actionable unfair or deceptive conduct, it did not

affect the public interest, and it certainly was not the proximate cause of Plaintiff’s injury. For

all of these reasons, Defendants should be granted summary judgment.

IL RELEVANT FACTUAL BACKGROUND

Defendant Franklin Pineridge Associates (“FPA”) is the titled owner of Wellspring
Apartment Complex (“Wellspring”) located at 500 Harbison Boulevard in Richland County,
South Carolina. (Sec. Amend. Comp. §{ 2-3). Defendant PRG Réal Estate Management, Inc.
(“PRG”) manages Wellspring, and Defendant Karen Campbell (“Campbell”’) was Wellspring’s
property manager and an employee of PRG at the time of Plaintiff’s incident. (Id. at { 2, 4).

Plaintiff Denise Wright (“Plaintiff”) leased an apartment at Wellspring beginning in
approximately May of 2003. (Wright Dep. 39:18-22, selected portions of which are attached as
Ex. A). On September 18, 2008, Plaintiff parked her car in Wellspring’s parking lot and was
walking to her apartment at approximately 10:30 p.m. (Sept. 18, 2008 Police Report at 1,
attached as Ex. B). According to the police report, “[t]he [Complainant/Victim] saw two black
malé sitting in front of the 2200 building” (Id.).A Nothing in the report indicates the
perpetrators were concealed by shrubbery or lack of lighting, and Plaintiff did not indicate they
were concealed to the officer Who did the report. (Gabr Dep. 29:25 — 30:7, 31:7-9, selected
portions of which are attached as Ex. C). The two men asked for Plaintiff’s money, and when
she did not have any, they made her drive them to various automatic teller machines to make

withdrawals from her account. (Sept. 18, 2008 Police Report at |, Ex. B). The withdrawals
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totaled $780. (Jd.). After approximately 35 minutes the men released her and she drove to her
daughter’s house, where police responded. (Id.). The perpetrators have never been caught.

Plaintiff was not physically injured during her incident. (Wright Dep. 131:7-11, Ex. A).
She is not undergoing treatment for any mental injuries, including mental distress and anxiety.
(Id. at 134:2-6). She is not taking medications for anxiety. (/d. at 134:7-9). The money she
withdrew from her account was returned to her. (Zd. at 140:19-21). She went back to work for
ten months after the incident. (/d. at 137:15-23).

Nevertheless, on June 24, 2011, Plaintiff filed her Complaint in which éhe alleged
Defendants were negligent because they breached various duties relating to her security from
criminal activity. In addition to her negligence claim, Plaintiff asserted claims for breach of
implied warranty of safety, fitness and habitability, as well as a SCUTPA violation by
Defendants. Defendants answered PlaintifP's Complaint on August 1, 2011." Defendants filed
their Motion for Summary Judgment on August 2, 2012.

Since the pleadings, Plaintiff has designated William F. Booth as her liability expert. Mr.
Booth has provided four opinions in support of Plaintiff’s claim:

(1)  Plaintiff’s incident was foreseeable and occurred because Defendants failed to

provide adequate security in light of the unique layout of Wellspring;

(2)  Defendants failed to maintain vegetation on the property, and overgrown

vegetation provided a hiding place for the criminals who abducted Plaintiff;

(3)  Lighting on the property was inadequate, and the crime would not have occurred

if it had been adequate; and

(4)  Defendants represented they had courtesy officers to tenants, and if a courtesy

officer had been patrolling the property at the time of the incident, the crime

would not have occurred.

(Booth Dep. 65:20 — 67:25, Ex. D) (paraphrased).

! Plaintiff subsequently amended her Complaint on June 22, 2011 (Amended Complaint) and again on
February 8, 2012 (Second Amended Complaint). Defendants filed Answers to these amended pleadings
on September 8, 2011, and March 8, 2012, respectively. For ease of reference, Defendants cite to the
Second Amended Complaint in this supporting memorandum when referencing Plaintiff’s pleadings.
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1. APPLICABLE LEGAL STANDARD

Summary judgment is appropriate where “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law.” S.C. R. Civ. P. 56(c); Padgett v. South Carolina Ins. Reserve Fund, 340 S.C. 250, 252,
531 S.E.2d 305, 306 (Ct. App. 2000). While the party seeking summary judgment has. the
burden of proof to show no issue of material fact exists, that party may discharge this
responsibility by showing an absence of evidence to support the non-moving party’s case.
Etheredge v. Richland School Dist. I, 330 S.C. 447, 452, 499 S.E.2d 238, 241 (Ct. App. 1998),
rev’d on other grounds, 341 S.C. 307, 534 S.E.2d 275 (2000).

Once the moving party has met this initial burden, the non-moving party may not rely
upon denials or allegations in the pleadings, but must come forward with specific facts showing a
genuine issue for trial. Id. at 453, 499 S.E.2d at 241. Absent any triable issue, summary
judgment is proper where plain, palpable, and indisputable facts exist on which reasonable minds
cannot differ. Pye v. Aycock, 325 S.C. 426, 431, 480 S.E.2d 455, 457 (Ct. App. 1997).

IV.  ARGUMENT

There are three indisputable facts in this case: (1) Plaintiff and Defendants had a
landlord/tenant rélationship; (2) Wellspring is-private property where Plaintiff kept a private
. residence; and (3) Plaintiff was the victim of a crime wmﬁﬁed by third parties. It is within this
factual context that South Carolina’s law applies, and it is clear from applicable law that

Defendants should be granted summary judgment with regard to Plaintiff’s claims.
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A. Defendants are entitled to summary judgment with regard to Plaintiff’s negligence
claim.

Plaintiff’s first action is for negligence.” (Sec. Amend. Comp. 9 23-28). Her claim fails
because she cannot prove the existence of a legal duty or that breach of a du’ty proximately

caused her to be the victim of a crime.

) A landlord does not owe a duty to a tenant to provide security in and around
a leased premises to protect the tenant from third-party criminal activity.

The existence of a duty on the part of the defendant is essential to a negligence claim:
“[wlithout a duty, there is no actionable negligence.” Biskop v. South Carolina Dept. of Mental
Health, 331 S.C. 79, 86, 502 S.E.2d 78, 81 (1998). The issue of whether the law recognizes a
particular duty is an issue of law to be decided by the court. Ellis by Ellis v. Niles, 324 S.C. 223,
479 S.E.2d 47 (1996). Therefore, it is appropriate for the court to decide as a matter of law
whether a duty exists in this case. Plaintiff believes Defendants should have made her “safe and
secure.” (Wright Dep. 115:17-21, Ex. A). She believes they should have dug up shrubs and
should have done “whatever it takes to make you feel safe to be able to walk into your
apartment.” (/d. at 116:1-7).

South Carolina law has expressly rejected Plaintiff’s belief in the context of a
landlord/tenant relationship. Our courts have held unequivocally in multiple cases that an
apartment complex has no duty to protect tenants from criminal activity. The governing South
Carolina law is set forth in Cramer v. Balcor Property Management, Inc., 312 S.C. 440, 441

S.E.2d 317 (1994) (“Cramer I’),> which involved the murder of a tenant by an unknown

2 In order to recover under a negligence theory, a plaintiff must prove the defendant owed a duty to the
plaintiff, that the defendant breached that duty, and that the breach proximately caused damage to the
plaintiff. Murray v. Bank of America, N.A., 354 S.C. 337, 580 S.E.2d 194 (Ct. App. 2003).

? Defendants rely substantially on the following case law that encompasses inadequate security claims by
tenants: Cooke v. Allsiate Management Corp., 741 F. Supp. 1205 (D.S.C. 1990); Cramer v. Balcor
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assailant who pried open her patio sliding glass door. In Cramer I, the South Carolina Supreme
Court considered the following question certified to the court by the United States District Court
for the District of South Carolina: “Does a landlord owe a duty to a tenant to provide security in
and around a leased premises so as to protect the tenant from criminal activity of third parties?”
Id. at 441, 441 S.BE.2d at 317. The plaintiff in the case urged the court to adopt the same standard
used for innkeepers and guests, which requires innkeepers to protect guests or invitees from
foreseeable criminal activity of third parties. Zd. at 442, 441 S.E.2d at 318.

The court cited to Cooke v. Allstate Management Corp., 741 F. Supp. 1205 (D.S.C. 1990)
as directly on point for addressing the certified question. Cramer I, 312 S.C. at 442, 441 S.E.2d
at 318. Citing to Cooke, the court found a fundamental distinction between the relationships of
store owner/invitee and innkeeper/guest as compared to landlord/tenant. Id. at 443, 441 S.E. 2d
at 318-19. As stated by the court:

[P]laces to which the general public are invited might indeed anticipate, either

from common experience or known fact, that places of general public resort are

also places where what men can do, they might. One who invites all may

reasonably expect that all might not behave, and bears responsibility for injury

that follows the absence of reasonable precaution against that common

expectation. . . .

Tenants in a huge apartment complex, or a tenant on the second floor of a house

converted to an apartment, do not live where the world is invited to come. Absent

agreement, the landlord cannot be expected to protect them against the wiles of
felonry any more than the society can always protect them upon the common

streets and highways leading to their residence or indeed in their home itself.

An apartment building is not a place of public resort where one who profits from
the very public it invites must bear what losses that public may create. It is of its

Property Management, Inc., 312 S.C. 440, 441 SE.2d 317 (1994) (“Cramer I’); Cramer v. Balcor
Properiy Management, Inc., 848 F. Supp. 1222 (D.S.C. 1994) (“Cramer IT’); Goode v. St. Stephens
United Methodist Church, 329 S.C. 433, 494 S.E.2d 827 (Ct. App. 1998); Jackson v. Swordfish
Investments, L.L.C., 365 S.C. 608, 620 S.E.2d 54 (2005); and Fair v. U.S., 334 S.C. 321, 513 S.E.2d 616
(1999). Because of Defendants’ frequent citation to this authority throughout this supporting
memorandum, Defendants have attached these cases for the convenience of the court at Ex. E.
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nature private and only for those specifically invited. The criminal can be
expected anywhere, any time, and has been a risk of life for a long time.

Id. at 442-43, 441 S.E.2d at 318 (quoting Cooke, 741 F. Supp. at 1213). The court also agreed
that nothing in the South Carolina Residential Landlord Tenant Act (“SCRLTA”) imposes a duty
upon landlords to protect tenants from third-party criminal activity. Id. at 444, 441 S.E.2d at
319. Having reached these conclusions, the South Carolina Supreme Court answered the
certified question as follows:

. We answer the question as presented to us in the negative. Under South Carolina

law a landlord does not owe a duty to a tenant to provide security in and around

a leased premises to protect the tenant from criminal activity of third parties.

Neither common law nor the South Carolina Residential Landlord Tenant Act,

imposes a duty on a landlord to provide protection to tenants against criminal

activity of third parties.
Id. at 444, 441 S.E.2d at 319 (emphasis added).

Applying this law, the United States District Court later granted summary judgment in
Cramer v. Balcor Property Management, Inc., 848 F. Supp. 1222 (D.S.C. 1994) (“Cramer II).
Relying on Cramer I’s clear law, the South Carolina Court of Appeals later affirmed summary
judgment in Goode v. St. Stephens United Methodist Church, 329 S.C. 433, 494 S.E.2d 827 (Ct.
App. 1998) (involving attack on social guest of tenant at apartment complex by third parties),
and the South Carolina Supreme Court again relied on it to affirm summary judgment in Jackson
v. Swordfish Investments, L.L.C., 365 S.C. 608, 620 S.E.2d 54 (2005) (involving action against
commercial landlord for injuries to nightclub patron when patron was shot multiple times by
assailant inside night club).

Defendants owed Plaintiff no duty to provide for her security from criminal activity. The

law treats apartment complexes differently than hotels with regard to security, and Plaintiff’s

expert has admitted this legal distinction. (Booth Dep. 79:6-22, Ex. D). Plaintiff’s expert agrees
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hotels are for shorter term stays, do not generally require a lease, do not perform background or
security checks, and are open to the public. (/d. ét 80:5-9, 81:18 — 82:3). This is not tru'e of
Wellspring. Wellspring is not open to the public. As stated by the corporate representative for
PRG and FPA, Wellspring is private property. (Roten Dep. 39:10-12, selected portions of which
are attached at Ex. F). 1t is reserved for people who are tenants or are specifically invited.
Goode, 329 S.C. at 441, 494 S.E.2d at 831. Plaintiff was a tenant pursuant to the terms of her
lease. (Wright Dep. 39:18-22, 42:11-12, Ex. A). Accordingly, Defendants owed her. no duty to
provide for her security. Nothing in her lease and no other agreement between Plaintiff and

Defendants changes this law.

(2)  None of the exceptions recognized by South Carolina courts apply to give rise
to a duty by Defendants.

Notwithstanding the law concerning lack of a duty by Defendants, South Carolina law
recognizes that under particular circumstances an exception may apply so as to give rise to a duty
based on a showing of negligence constituting the proximate cause of the loss. Cramer I, 312
S.C.at443,n.1, 441 S.E.2d at 319, n.1. South Carolina’s courts have considered four exceptions
that may apply to create a duty to exercise reasonable care to protect tenants against foreseeable
risk of harm arising out of the landlord’s actions. These exceptions relate to “affirmative acts,”

2% ¢

“concealed danger,” “common areas,” and “undertakings.” See, e.g., Cooke, 741 F. Supp. at
1209-13; Cramer II, 848 F. Supp. at 1224-25; Goode, 329 S5.C. at 445, 494 S.E.2d at 832-33; and
Jackson, 365 S.C. at 613-14, 620 S.E.2d at 56-57 (involving commercial landlord). Defendants
anticipate Plaintiff will attempt to apply one or all of these exceptions, as she must, to sustain her

negligence claim. However, none of these exceptions apply to Plaintiff’s circumstances.

(2) The “Affirmative Act” Exception
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In Cooke, the United States District Court for the District of South Carolina recognized
that “one who assumes to act, even though under no obligation to do so, may become subject to
the duty to act with due care.” Cooke, 741 F. Supp. at 1209-10. Cooke is the only case that did
not grant full summary judgment in the context of an inadequate security claim by a tenant
against a landlord. The court applied the “affirmative acts” exception to deny full summary
judgment because there was a factual question as to whether a ladder that may not have been
secured by the complex was used to access the victim’s apartment. Id. at 1210.

Similarly, Defendants anticipate Plaintiff will argue Defendants affirmatively acted to
maintain shrubbery, provide lighting, and provide courtesy officers for tenants. Because Plaintiff
and her expert believe Deféndants failed to act with reasonable care in this regard, Defendants
anticipaté she will argue application of the “affirmative acts” exception. Plaintiff’s argument
misunderstands the scope of this exception.

First, Cramer II expressly rejected Plaintiff’s argument that Defendants failed to act with
due care with regard to having a courtesy officer on duty. C}-amer 11, 848 F. Supp. at 1224, In
Cramer II, the plaintiff argued tﬁat by initially hiring a courtesy officer to patrol the grounds and
then terminating that officer without replacing him, the defendants breached their duty. Id. The
court found the plaintiff “misapprehend[ed] the scope of the affirmative acts exceptidn.” Id
Specifically, the court stated:

The exception envisions a situation where the act of the landlord leads directly to

the injury complained of. The cases which fit this exception are those where there

is a stronger connection between the act and the injury, such as where a landlord

leaves an apartiment door unlocked and a third party enters.

Cramer II, 848 F. Supp. at 1224. On this basis, the court rejected plaintiff’s argument that

having a courtesy officer on duty had a strong connection between the act and the injury. Id.
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The same is true in this case. As stated by Campbell, Wellspring had a courtesy officer
program whereby a resident who was affiliated with law enforcement received a reduced rental
rate to serve as a courtesy officer for the complex. (Campbell Dep. 165:11-14, 223:20 — 224:9,
selected portions of which are attached as Ex. G; Roten Dep. 147:15-20, Ex. F). There is
nothing in the record to suggest Wéllspring ever terminated a courtesy officer, but there were
periods of time where Wellspring had no courtesy officer for various different reaséns (e.g., a
resident no longer wished to serve in this capacity, was no longer affiliated with Jaw
enforcement, or other reasons). (Campbell Dep. 222:12-224:7, Ex. G). There was no courtesy
officer in place at the time of Plaintiff’s incident. (Roten Dep. 31:3.-12, Ex. F). However, in
these circumstances, Wellspring would seek to fill the position with a new courtesy officer by
advertising the need for the position. (Roten Dep. 146:7-22, Ex. F; Mar. 25, 2009 email
advertising courtesy officer opening (Ex. 11 to Roten Dep., PRG Def 002427), attached as Ex.
H). As found in Cramer II, there is nothing to-suggest a failure to use due care where
Defendants were without a courtesy officer but sought to fill the position. Accordingly, the
affirmative acts exception does not apply to this aspect of Plaintiff’s liability theory.

Plaintiff also misapprehends the scope of the exception with regard to her arguments
about shruBbery and lighting. Traditionally, under the law of South Carolina, a landlord owed no
duty to maintain leased premises in a safe condition. Robinson v. Code, 384 S.C. 582, 585, 682
S.E.2d 495, 496 (Ct. App. 2009). In 1986, South Carolina abrogated the common law by
enacting SCLRTA, which requires landlords to comply with applicable housing codes materially
affecting health and safety, and to “make all repairs and do whatever is reasonably necessary to
put and keep the premises in a fit and habitable condition.” S.C. Code § 27-40-440(a)(1) and (2);

Robinson, 384 S.C. at 585, 682 S.E.2d at 496. S.C. Code § 27-40-440(3) also requires a landlord

10
164 '




to “(3) keep all common areas of the premises in a reasonably safe condition, and, for premises
containing more than four dwelling units, keep in a reasonably clean condition.”

However, these provisions have never been interpreted to apply to anything other than the
inherent physical state of the premises; courts have rej-ected an interpretation that requires a
landlord to maintain property so as to prevent third-party criminal activity. In Fair v. U.S., 334
S.C. 321, 513 S.E.2d 616 (1999), the South Carolina Supreme Court analyzed SCRLTA in thé
context of a dog bite case to determine whether a landlord was liable under SCLRTA’s fitness
and habitability provision. The court reviewed § 27-40-440(a)(2) and determined the “fit and
habitable” provision imposes a duty on the landlord relating only to the physical state of the
premises. Id. at 323-24, 513 S.E.2d at 617. The court cited to cases in other jurisdictions that
hold an implied warranty that premises are habitable and fit for living includes only structural
defects, and not personal injury. Id. at 323, 513 S.E.2d at 617. Fair did not assess § 27-40-
440(a)(3) and its language concerning common areas and safety. However, it reviewed § 27-40-
510(2), which imposes upon a tenant a duty to “keep the dwelling unit and that part of the
premises that he uses reasonably safe and reasonably clean.” Id. This provision — which places
a duty upon the fenant — is virtually identical to the corresponding duty placed on a landlord at §
27-40-440(a)(3). In reviewing both sections, the court also held that SCLRTA relates only to the
inherent physical state of the premises. /d. Therefore, the court held that SCRLTA did not alter
the common law rule that a landlord is not liable to a tenant’s invitee for injury caused by a
tenant’s dog. Id. at 323-24, 513 S.E.2d at 617.

Based on this law, it is indisputable that Defendants exercised reasonable care in
maintaining the physical state of Wellspring with regard to shrubbery and lighting. The shrubs

around Plaintiff’s door were never so high or thick that they impeded her ability to get to her
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apartment, and Plaintiff’s expert admitted that pictures purported to be of the shrubs at the time
\ of the incident do not appear to show any interference with the right of way to Plaintiffs
apartment. (Wright Dep. 56:10-14, Ex. A; Booth Dep. 129:22 - 130:2, Ex. D). Plaintiff’s
expert also reviewed work orders requested by Plaintiff and admits she never contacted
Defendants about trimming the shrubs. (Booth Dep. 130:13-16, Ex. D). The lighting around
Plaintiff’s apartment was never so dim that she could not reach her apMent without difficulty.
(Wright Dep. 56:15-18, Ex. A). Plaintiff’s expert agreed that work orders requested by Plaintiff
concerning breezeway lights appeared to have been completed by Defendants. (Booth Dep.
152:11-18, Ex. D). Plaintiff never had a personal injury relating to the physical state of her
apartment and its lighting or shrubbery. She never tripped over any branches from the shrubbery
or was injured by losing her way from lack of lighting, (Wright Dep. 56:19-25, Ex. A).

Instead, Plaintiff seeks to extend SCLRTA to require reasonable care in property repair
and maintenance so as to protect tenants against third-party criminal activity. The South
Carolina Supreme Court rejected this interpretation in Cramer I by stating “[w]hile section 27-
40-440 imposes a duty on a landlord to keep the premises in a fit and habitable condition, the
statute does not impose a duty on a landlord to provide protection to tenants against criminal
activity by third parties” Cramer I, 312 S.C. at 444, 441 SE.2d at 319 (emphasis added).
Plaintiff’s expert agrees there is nothing in the SCLRTA relating to the provision of security.
(Booth Dep. 196:19 - 197:1, Ex. D). Accordingly, the affirmative acts exception does not apply
to create a duty by Defendants.

(b) The “Concealed Danger” Exception
Plaintiff may also try to argue application of the “concealed danger” exception. The

“concealed danger” exception refers to recovery permitted in some jurisdictions ‘“°where injury
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results from a defective condition known to the landlord and concealed by him from the tenant.””
Cooke, 741 F. Supp. at 1211 (quoting dictam from Timmons v. Williams Wood Prods. Corp., 164
S.C. 361, 162 S.E. 329 (1932)). However, the court in Cooke refused to apply this exception to
impose a duty on landlords to warn about lurking criminals. Id. at 1211. The court had strong
language that the plaintiff was attempting to “rip{] the law on concealed dangers from its context
(the physical soundness of the premises).” Id. As stated in Cooke, criminal activity is a
completely different type of danger than rotting stairways, and none of the concealed dangers
alleged by the plaintiff in Cooke could be said to fall anywhere near the existing parameters of
the exception. Id.

The same is true in this case. Since Cooke, no state appellate court has applied the
“concealed dangers” exception to shift responsibility to landlords for protecting tenants from
“one of the dangers of modern urban life.” Id. Therefore, this exception also does not apply.

(© The “Common Areas” Exception

Similar to the “concealed danger” exception, the “common areas” exception refers to the
duty of a landlord to maintain common areas that remain under the landlord’s control. Cooke,
741 F. Supp. at 1211. However, Cooke also clarified this exception by stating the following:

This rule clearly has never been applied in South Carolina to anything except

physical injuries resulting directly from the condition of the premises themselves.

For the same reasons discussed in response to the ‘concealed dangers’ argument,

this court rejects the application of the ‘common areas’ exception to criminal

activity under South Carolina law.

Id. Cramer I addressed this exception after Cooke by stating that under South Carolina law a
landlord does not owe a duty to a tenant to provide security “in and around a leased premises” to

protect a tenant from third-party criminal activity. Cramer I, 312 S.C. at 444, 441 S.E.2d at 319

(emphasis added). In Cramer II, the court also rejected plaintiff’s claims that lack of security
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guards, insufficient lighting, and lack of fencing were relevant to the “common areas” exception
in the context of third-party criminal activity. Cramer II, 848 F. Supp. 1225. The court agreed
with Cooke that the exception relates to physical injuries resulting directly from the condition of
the property. Id. “To attempt to apply the common areas exception to this situation would
stretch the exception to the point of swallowing the rule.” Id.

Again, the same is true in this case. Plaintiff’s attempt to create a separate duty that
_distinguishcs between providing “safe” physical premises (i.e., structurally) and *secure”
premises that protect against third-party criminal aétivity is not accepted under South Carolina
law. There is no evidence to suggest Defendants failed to comply with their obligations under
SCLRTA and the case authority interpreting it. Therefore, tﬁe “common areas” exception also
does not apply.

(d)  The “Undertaking” Exception

The “undertaking” exception is similar to the “affirmative acts” exception but refers to
the principle that a landlord’s repairs are required to be performed with due care. Cooke, 741 F.
Supp. at 1212; Cramer II, 848 F. Supp. at 1224. In Cooke, the court noted that if a tenant asked
for repair of a lock and the repair was done negligently, then the tenant may have an actionable
negligence claim if a crime is later committed by someone gaining access through the door.
Cooke, 741 F. Supp. at 1212. However, the exception does not countenance an argument that a
landlord did not use the best locks available, or that the Iécks were somehow inadequate. /d.
The undertaking exception also requires that a landlord “undertake” to do something. Cramer II,
848 F. Supp. at 1225. The mere fact that a tenant requests something (i.e., an additional safety

measure) is of no consequence if the landlord does not undertake performance.
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This case does not involve a repair alleged to have caused Plaintiff’s incident. To the
extent Plaintiff argues maintenar_lce of shrubbery or lack of lighting falls within the parameters of
the “undertaking” exception, her argument fails for the same reasons set forth in the “affirmative
acts” discussion at section IV.A(2)(a), supra. There is no evidence Defendants failed to comply
with the applicable law set forth in the SCLRTA, and there is no evidence Plaintiff suffered a
personal injury as a result of the physical/structural condition of the property.
| To the extent Plaintiff intends to argue Defendants were negligent in describing
Wellspring as a “safe” place, this argument also falls outside the scope of the undertaking
exception. Cooke rejected a plaintiff's argument that that the defendant provided negligent
advice about an apartment complex when it described the complex as “safe.” “Such a casual and
general comment certainly does not fall within the current boundaries of the law on this point.”
Cooke, 741 E. Supp. at 1212.

Therefore, the “undertaking™ exception also does not apply to Plaintiff’s case. Without
an applicable exception, Plaintiff cannot prove Defendants owed her a duty, and her claim for
negligence fails.

3) Plaintiff cannot prove proximate causation for her negligence claim.

Although the question of proximate cause is usually a question for the jury, when there is
“absolutely no evidence in the record” indicating that proxima’ée cause exists, it is appropriate for
the court to decide the issue as a matter of law. Parks v. Characters Night Club, 345 S.C. 484,
500, 614, 548 S.E.2d 605, 614 (Ct. App. 2001). If a plaintiff cannot prove proximéte cause, then
there is no claim for negligence. Goode, 329 S.C. at 447, 494 S.E.Zd at 834 (granting summary

judgment in apartment complex case involving claim of inadequate security).
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Negligence may be deemed a proximate cause only when without such negligence the
injury would not have occurred or could have been avoided. Id. In order to hold a landlord
liable for the breach of any duty, the negligence of the landlord must lead directly to the injury
the plaintiff suffers. Cramer II, 848 F.Supp. at 1224. In applying this rule, courts require a
strong causal connection between the negligent act and the injury, such as where a landlord
leaves an apartment door unlocked and a third party enters. Jd. (citing McCappin v. Park Capitol
Corp., 126 A.2d 51 (N.J. Super. Ct. 1956)).

Even if Plaintiff could prove Defendants owed her a duty (which Defendants dispute in
section IV.A(1), supra), her negligence claim fails because she cannot prove a breach that
proximately caused her injury. First, a willful and malicious crime (e.g., an abduction,
kidnapping, and robbery) breaks the causal link between any negligence of Defendants and
Plaintiff's injuries. As stated by the South Carolina Court of Appeals:

Generally, if between the time of the original negligent act or omission and the

occurrence of the injury, there intervenes a willful, malicious, or criminal act of a

third person producing the injury, and the intervening act was not intended by the

negligent actor and could not have been foreseen by him as a probable result of

his own negligence, the causal link between the original negligence and the injury

is broken, and there is no proximate causation.

Sheppard v. South Carolina Dept. of Corrections, 299 S.C. 370, 375, 385 S.E.2d 35, 37 (Ct.
App. 1989). The test is whether the author of the primary negligence should have reasonably
anticipated the intervening act and resulting injury based on the circumstances. Id., 385 S.E.2d
at 37-38. However, “[o]ne is not dllarged with foreseeing that which is unpredictable or which
could not have been expected to happen.” Jd. Foreseeability is judged from the perspective of
the actor at the time of the negligent act, and not with the benefit of hindsight after an injury. 7d.,

385 S.E.2d at 38.
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Applying this law, Plainﬁff cannot prove proximate causation in this case. Plaintiff and
her expert admit this case involves criminal activity. (Wright Dep. 118:5-7, Ex. A; Booth Dep.
74:1-12, Ex. D). She also admits that although crime may be deterred, it cannot all be prevented.
(Wrigﬁt Dep. 117:24 — 118:4, Ex. A). Plaintiff’s expert admits there is no “crystal ball” or
“magic pill” that allows us to predict what people may do with any certainty. (Booth Dep. 75:2-
5, Ex. D). He also admits every crime cannot be prevented. (Zd. at 74:25 — 75:1). As stated by
Plaintiff’s expert, security is a “people problem.” (/d. at 73:13-14). Although it may be
exacerbated by surroundings in which the security incident occurs, people are the ones who
actually intend the harm. (/4. at 73:15-22). The perpetrators in this case committed their crime
in spite of the fact that there Wellspring residents were on their balconies and in the parking lot
as the incident happened. (Wright Dep. 67:1-7, Ex. A; Booth Dep. 164:24 —~ 165:18, Ex. D).
They continued to commit the act in spite of the fact that another resident wa]iced up with her
dogs as the incident was occurring and engaged them in conversation. (Wright Dep. 74:17 —
75:6, Ex. A). |

Moreover, Plaintiff’s expert obviously has never spoken with the perpetrators. (Booth
Dep. 162:19-22, Ex. D). Therefore, he has no way of know)ving whether they had been watching
Plaintiffs arrival and departure haiaits, whether they were aware of the presence or absence of a
courtesy ofﬁce-r, or whether they chose their position based on overgrown shrubbery or
inadequate lighting. (Jd. at 162:23 — 163:13). He admits that answers to all of these questions
would be relevant to his opinion that Defendants were the proximate cause of Plaintiff’s injury,
and not the criminal perpetrators. (Id. at 162:15 — 163:13). This is another reason Plaintiff

cannot prove proximate cause for her negligence claim.
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In addition, it is also clear that Defendants could not foresee Plaintiff’s incident. This is
apparent from a review of police reports produced by Plaintiff and testimony about them by
Plaintiff’s expert. Plaintiff’s expert admits that security is a response to conditions known at the
time. (Booth Dep. 75:14-25, Ex. D). There were twenty police reports of incidents from 2005 to
2008 that pre-dated Plaintiff’s incident and that Plaintiff’s expert considered relevant to his
opinions. (Booth Dep. 182:20-25 — 183:1, Ex. D; Ex. 5, p. 11 to Booth Dep., Ex. I). Of these
twenty reports, the vast majority relate té automotive/parts theft or vandalism. (/d. at 179:7-14;
Ex. 5, p. 11 to Booth Dep., Ex. I). Only two police reports from the four years preceding
Plaintiff’s incident involved violeﬁt crimes: an assault and an attempted home invasion. (/d. at
185:12-20; Ex. 5, p. 11 to Booth Dep., Ex. I). There were no other instances of abduction or
kidnapping like Plaintiff’s incident. (/d. at 185:21-22). He. also could not recall any police
report he revie\'ved that referenced shrubbery or lighting as a contributing factor to the crime.
(Id. at 186:2-9).

The lack of foreseeability is also apparent from testimony of local law enforcement
ofﬁéials. Defendant’s counsel deposed the reporting and investigating officers for Plaintiffs
case, Officer Mohammed Gabr and Detective Kevin Isenhoward. Both of these members of law
enforcement who are familiar with the area in which Wellspring lies characterized the crime rate
as “average.” (Gabr Dep. 26:10-22,. Ex. C; Isenhoward Dep. 51:24 - 52:9, selected portions of
which are attached as Ex. J). Detective Isenhoward stated that it is not a particularly dangerous
area; there were some incidents in 2008, but “since then it’s fairly calm.” (Isenhoward Dep.
52:2-9, Ex. J). Even Plaintiff’s expert characterized crime in the area where Wellspring lies as
“average.” (Booth Dep. 108:12-17, Ex. D). Plaintiff’s testimony also corroborates this

characterization. Plaintiff was not aware of any other criminal incidents at Wellspring prior to
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her incident. (Wright Dep. 57:18-20, Ex. A). She was never the victim of a crime at Wellspring -

prior to her incident, and she was not aware of crime involving other residents. (/d. at 57:1-17).

In addition, there is nothing in the police report to support that shrubbery or a lack of
lighting contributed to conceal the perpetrators. Officer Gabr, the author of the police report,
testified that recording accurate information in police reports is important because others may
rely on them as part of a criminal investigation. (Gabr Dep. 15:18 — 16:14, Ex, C). As stated in
the report: “The Complainant stated to the [Responding Officer] that while she was coming back
home she parked her vehicle and walked to her apartment building. The [Complainant/Victim]
saw two black males sitting in front of the 2200 building.” (September 18, 2008 Police Report,
Ex. B). Plaintiff also testified that when she saw the perpetrators, she said “I need to get
through, please.” (Wright Dep. 65:1-5, Ex. A). To the extent Plaintiff claims shrubbery and
inadequate lighting “concealed” the perpetrators, neither her testimony nor the police report
taken at the time of the incident support these factors as a proximate cause.

Defendants did not know two criminals would abduct, kidnap, and rob Plaintiff.
Defendants had no reason to foresee that breach of any of the duties Plaintiff attempts to impose
upon them would have the natural and probable consequence of resulting in an intentional act by
third parties against Plaintiff at the complex. Accordingly, Plaintiff cannot prove proximate
causation, and Defendants were not negligent. Goode v. St. Stephens Unized Methodist Church,

329 S.C. 433, 494 S.B.2d 826 (Ct. App. 1988).

B. There is no legal or factual foundatjon for Plaintiff’s breach of implied warranty
claim.

Plaintiff’s second cause of action is for breach of implied warranty of fitness, safety, and
habitability. (Sec. Amend. Comp. Y 29-33). Plaintiff fails to provide any legal or factual basis
for this claim in her Complaint; she merely alleges without elaboration that “Defendants gave the
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Plaintiff an implied warranty. . . .” (Sec. Amend. Comp. § 30). Regardless, Plaintiff’s claim is
fatally deficient for numerous reasons.

First, assuming Plaintiff’s claim relates to some representation in her lease, South

- Carolina’s state and federal courts have held there is no implied warranty of fitness and

habitability in leases. In Holmes v. Rosner, 289 S.C. 287, 346 S.E.2d 37 (Ct. App. 1986), a
tenant asserted a breach of implied warrahty of fitness and habitability claim for injuries from an
apartment fire. The South Carolina Court of Appeals held that South Carolina does not
recognize such a warranty in leases. /d. at 239, 346 S.E.2d at 38. The District of South Carolina
more recently cited to Holmes in Allen v. vGreenville Hotel Partners, Inc., 405 F. Supp.2d 653,
656-57 (D.S.C. 2005), where the court granted summary judgment in a hotel fire case concerning
the plaintiff’s theory of implied warranty of fitness or habitability for particular purpose.

If Plaintiff is relying on SCLRTA, her implied warranty claim fails for the same reasons
set forth in section IV.A.(1)(a) (The “Affirmative Ach” Exception), supra, concerning
interpretation of SCLRTA. South Carolina’s courts have interpreted SCLRTA’s “fit and
habitable” provision at S.C. Code § 27-40-440 to relate only to the physical state of the premises
and structural defects. Fair v. U.S., 334 S.C. 321, 513 S.E.2d 616 (1999). Based on this
interpretation, Defendants have not violated any provision of SCLRTA. Plaintiff’s apartment
was clean. (Wright Dep. 45:13-15, Ex. A). The physical/structural state of the lighting and
shrubbery never impeded her ability to enter or exit her apartment, and she suffered no personal
injuriesv as a direct result of the physical condition of the property. (Id. at 56:10-25). Again,
South Carolina does not interpret this provision to require protection from third-party criminal
activity. Cramer I, 312 S.C. at 444, 441 S.E.2d at 319. Therefore, there is no evidence that

Defendants violated SCLRTA or warranted Wellspring against third-party criminal activity.
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Even if South Carolina’s courts supported Plaintiff’s interpretation, Plaintiff’s claim still
fails because she has not satisfied the prerequisites for a claim brought pursuant to SCLRTA.
Although SCLRTA creates a cause of action by a tenant against a landlord for failure to make
necessary repairs and do what is reasonably necessary to keep the premises in a habitable
condition, the tenant is required to provide written notice of the breach to the landlord and afford
the landlord reasonable time to cure it. Watson v. Sellers, 299 S.C. 426, 436, 385 S.E.2d 369,
374 (Ct. App. 1989); S.C. Code § 27-40-630. A tenant’s rights under SCLRTA do not arise until
the tenant provides such notice. S.C. Code § 27-40-630(d). Plaintiff has never produced any
written notice provided by her to Defendants concerning any shrubbery, lighting, or other
security concerns. Therefore, she has no private right of action under SCLRTA.

Plaintiff’s ambiguous “implied warranty” claim is without basis in fact or in law.
Therefore, Defendants are also entitled to summary judgment with regard to this claim.

C. Plaintiff has failed to state facts sufficient to constitute a cause of action for violation
of the South Carolina Unfair Trade Practices Act,

Plaintiff’ s'ﬁnal claim is for alleged violation of SCUTPA. (Sec. Amend. Comp. { 34-
43). SCUTPA provides that "[u]nfair methods of competition and unfair or deceptive acts or
practices in the conduct of any trade or commerce are hereby declared unlawful." S.C. Code §
39-5-20(a). For Plaintiff to recover under SCUTPA, she must show: (1) Defendants engaged in
an unfair or deceptive act in the conduct of trade or commerce; (2) the unfair or deceptive act
affected public interest; and (3) Plaintiff suffered monetary or property loss as a result of the
unfair or deceptive act(s). Wright v. Craft, 372 S.C. 1, 640 S.E.2d 486 (Ct. App. 2006).

As a threshold matter, Plaintiff is attempting to assert a personal injury claim within a
statutory regime devoted to unfair or deceptive conduct in “trade or commerce.” S.C. Code §

39-5-20(a). A review of South Carolina cases applying SCUTPA illustrates the claim is
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predominantly asserted in non-personal injury matters arising from a transaction (e.g., forcing
another competitor out of business, mislabeling a product's package, misrepresenting a machine's
operating requirements, misrepresenting a used car's history or condition, and padding repair
bills). See generally 28 S.C. Jur. Unfair Trade Practices Act § 3. Defendants dispute that
SCUTPA has any application to Plaintiff’s personal injury claim five years removed from the
initial signing of her lease. Be that as it may, Defendants address each element of Plaintiff’s
SCUTPA claim to show that there is no genuine issue of material fact.

(1)  There is no evidence of any actionable unfair or deceptive conduct by
Defendants.

As a preliminary matter, Plaintiff fails in her Complaint to provide any factual allegations
to support her SCUTPA claim. Instead (and similar to her implied warranty claim), she vaguely
alleges “Defendants engaged in deceptive and unfair trade practices by misrepresenting to the
Plaintiff and otﬁer members of the general public the fitness, safety, and habitability of the
apartments at Wellspring as a safe and hospitable living environment.” (Sec. Amend. Comp.
37). During her deposition, Plaintiff clarified this allegation by citing to only two ways
Defendants deceived her: (1) an employee told her Wellspring was a “safe and secure place”
when she filled out her application, and (2) she was not aware of the crime in the area until after
her incident. (Wright Dep. 118:12-25, 119:8-12, 119:17-24, Ex. A). Plaintiff testified there was
no other deceptive conduct by Defendants. (/d. at 121:1-5).

With regard to Plaintiff’s allegation that Defendants represented Wellspring was “safe
and secure,” this alleged misrepresentation is not actionable because it is a representation of
_ opinion rather than fact. Cooke, 741 F. Supp. at 1216. In Cooke, the plaintiff who was assaulted
in her apartment asserted a fraud claim against her landlord based on statements by its agents that

the complex was “safe.” Id. at 1215. In its review of the fraud claim, the court reviewed the
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difference between representations of “fact” versus “opinion.” For example, a statement that a
* person is a “competent mechanic” has been held to be a statement of opinion. Jd. (citing
Winburn v. Insurance Co. of North America, 287 S.C. 435, 339 S.E.2d 142 (Ct. App. 1985)).
Conversely, a statement that a business is “profitable” has been held to be a statement of fact. Id.
at 1216 (citing Gilbert v. Mid-South Mach. Co, Inc., 267 S.C. 211, 227 S.E.2d 189 (1976)). As
further guidance, the court cited to Restatement (Second) of Torts § S38A to explain that “an
opinion is a statement ‘expressing (a) the belief of the maker, without certainty, as to the
existence of a fact; or (b) his judgment as to quality, value, authenticity, or other matters of
judgment.”” Id. After reviewing these concepts, the court in Cooke stated as follows with regard
to the fraud claim:

There can be no doubt but that the comment that an apartment complex is “safe”
is one of opinion rather than fact. It simply reflects the speaker's judgment about
the quality of life at [the] apartments. Safety is a vague term that would not be
“susceptible of exact knowledge” in the way that the profitability of a business
would be. “Safe,” like “good,” is a word whose meaning, in the language of the
Restatement, “depends entirely upon the standard set.” No more specific
questions were asked, no more specific statements made. The response, casual
and general, was simply the agent's judgment and opinion about safety on the
complex. It is certainly not the kind of statement that South Carolina law would
support as fraudulent.

Cooke, 741 F. Supp. at 1216.

Similarly, a reﬁresentation to Plaintiff that-Wellspring was a “safe and secure place” is
not deceptive in this case because it only reflects an individual’s belief — without certainty — as to
the existence of a fact. Whether an apartment complex is a “safe and secure place” is a relative
matter, depending upon the standard set as to what is a safe and secure a.part‘ment complex. Itis
certainly a matter upon which individual judgments may be expected to differ. Id. (citing to the
comments to Restatement (Second) of Torts § 538A). For this reason, Plaintiff’s conduct was

not deceptive, and this alleged misrepresentation is not actionable.
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Plaintiff's second alleged deceptive conduct relates to her belief that she had a “right to
know” about any crime occurring on the premises. (Wright Dep. 119:17 ~ 120:2, Ex. A). There
is no evidence Defendants misrepresented or concealed information concerning criminal
incidents at Wellspring. By Plaintiff’s own admission, this information was not provided to her
until after her incident. The question is whether failure to provide this information constitutes
deceptive conduct. It does not. There is no case, statutory, or regulatory authority requiring
Defendants to notify or inform Plaintiff about the incidence of crime at Wellspring.
Accordingly, this alleged deceptive conduct is also not actionable.

) There is no evidence that any alleged conduct affects the public interest.

Plaintiff’s claim also fails because she cannot prove the alleged unfair or deceptive
conduct affected the public interest. Plaintiff must prove this element with specific facts.
Jefferies v. Phillips, 316 8.C. 523, 451 S.E.2d 21 (Ct. App. 1994), reh'g denied, (Nov. 29, 1994).
Without proof of specific facts disclosing that-mcmbers of the public were adversely affected,
Plaintiff’s adverse public impact claim is speculative and insufficient for recovery under
SCUTPA. /d. at 527-28, 451 S.E.2d at 23. A SCUTPA claim requires specific proof of similar
acts, transactions, or happenings where there is some special relation between them which would
tend to prove or disprove some fact in dispute. Burbach v. Investment Mgmt. Corp. Int'l, 326
S.C. 492,498,484 S.E.2d 119, 121 (Ct. App. 1997).

For example, Burbach involved a SCUTPA claim by tenants of a home when the
management company failed to return their security deposit after the tenants vacated the
property. Burbach, 326 S.C. at 494, 484 S.E.2d at 119-20. The management company claimed
there was damage to the home during the tenant’s occupancy and that the security deposit went

toward its repair. 7d., 484 SE.2d at 120. At trial, the plaintiff presented evidence that other
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tenants also had their security deposits withheld for the same reason. Id. at 494-95, 484 S.E.2d at
120. The court found the evidence admissible and relevant to the public impact requirement
because it showed the conduct was capable of repetition. Id. at 497-98, 484 S.E.2d at 121.

In this case, there is no evidence the unfair and deceptive conduct alleged by Plaintiff
affects the public interest. | Although Defendants expect Plaintiff to present a litany of sworn
affidavits concerning failure to maintain lighting and shrubbery in an attempt to substantiate her
cl;aim(s), Plaintiff has not alleged she was deceived by Defendants with regard to maintenance of
shrubbery or lighting. When asked specifically during her deposition how she was deceived and
to provide specific examples, she only cited to two actions/omissions By Defendants: (1) the
representation that Wellspring was a “safe and secure place;” and (2) the non-disclosure of other
crime in Wellspring until after her incident. (Wright Dep. 118:12-19, 119:8-12, 119:17-24,
121 :1;5, Ex. A). As stated during this line of questioning:

Q. Did you ever feel like someone treated you unfairly?

8 ]\;Kjloé talked about the verbal expressing [concerning Wellspring being a ‘safe and

secure place’], any other way that they — and we talked about the incident reports.
Anything else that made you feel like you were deceived.
A. No.
(Id. at 120:6-10) (emphasis added).

There is no evidence Defendants engaged in a course of conduct whereby a standard
business practice was to represent Wellspring to be a “safe and secure place” or to conceal from
prospective tenants the level of crime at Weilspring to secure tenant leases. Indeed, Defendants’
Policies and Procedures Manual make clear that- Wellspring “generally do[es] nc;t provide

security for [its] residents and employees should never indicate that we do so.” (Section 9 of

Policies and Procedures Manual entitled “Maintenance” at p. 7, Ex. K) (emphasis added).
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Defendants’ policy concerning the non-provision of security discouraged any repetition of the
alleged conduct.

Plaintiff cannot prove a pattern of conduct concerning any allegedly deceptive conduct,
widespread advertising of it, or that others were similarly deceived in an effort to secure or
maintain tenant leases. Therefore, Plaintiff also fails to prove this element of her claim.

(3)  Plaintiff cannot prove monetary or property loss as a result of the allegedly
unfair or deceptive acts.

Finally, as with her alleged claim, Plaintiff cannot prove the third element of a SCUTPA
claim: that the unfair or deceptive acts caused Plaintiff monetary or property loss. First, Plaintiff
admits the alleged deceptive conduct was not the basis for her decision to lease an apartment at
Wellspring. She chose Wellspring because several of her friends from church recommended it
and because it was in close proximity to her work. (Wright Dep. 38:21 — 39:2, 40:3-7, Ex. A)
(“Q. Okay, so we talked about proximity and the fact that some of your friends at church
recommended it. Anything else that made you choose it?” A. No.”) (emphasis added). The
deceptive conduct alleged by Plaintiff cannot be the proximate cause of her injury if it was not
the basis for her decision to lease an apartment at Wellspring.

Second, Defendants incorporate by reference the arguments concerning proximate
causation in section IV.A.(2) of this memorandum relating to Plaintiff’s negligence claim. Even
if Defendants deceived Plaintiff (wlﬁch Defendants dispute), the alleged deceptive conduct did
not cause Plamntiff’s injury; two criminals who intentionally and deliberately abducted and
robbed her caused her injury, and Defendants could not reasonably anticipate this conduct at the

time of the incident. For this reason, Plaintiff also cannot prove proximate causation for her

SCUTPA claim.
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1IV. CONCLUSION

There is no genuine issue of material fact with regard to any of PlaintifPs claims based
on the law that governs the landlord/tenant relationship and interpretation of SCLRTA. It is
unfortunate that Plaintiff was the victim of a crime committed by two unknown perpetrators.
However, in virtually every decision addressing third-party criminal activity within an apartment
complex, South Carolina’s courts have been clear: there is no duty to provide security for tenants
so as to protect them from crime. Courts have also rejected any notion that maintenance of
property encompasses measures to prevent third-party criminal activity. For these reasons and
the others set forth in this supporting memorandum, Defendants are entitled to suminary
judgment on all of Plaintiff’s claims.

Respectfully submitted,

COLLINS & LACY, P.C.
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00039
1 Those were probably the two reasons I went there

2 first.

3 Q. Did you go to any other places before

4 going to Wellspring?

5 A. Twenttoacouple.

6 Q. What were some of the others?

7 A. Gosh, it's changed names now, but it was

8 Columbiana Place. It was on Columbiana Drive.

9 There's two apartment complexes on that road, but
10 they've both changed names now. So I don't know
11 what they are called. I went there. Ilooked at a

12 couple patio homes. That was basically about it.
13 Q. Okay. Do you recall the names of the

14 church members who had lived at Wellspring?

15 A. No, Idont. Neither one of them are

16 members there anymore either. So I don't remember
17 the names.

18 Q! .'And when af)proxihaateiy-&id you move into
19 Wellspring? ~
- 20 . A 2003: -

21" Q. Do youremember what patt of the year?
22 A, Tihink it was in May.- - - .

23 Q. How much time passed between when -- I
24 guess, when you began the process of looking for a

25 place of your own and actually moving into

Wright, Denise 2012-04-16.txt Page 39+~
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00131
1 or a non-bottom floor apartment?

2 A, That was part of if. I didn't want the

3 bottom floor there either. I just felt safer up

4 high. And at Wellspring that was the only thing

5 they had available at the time too. So it worked

6 out for me.
-7 Qv -Okay. Letme change topics again and let
:8 mye just {atk t'O"yOUiﬂbUl'ﬂ yoﬁr current coi;diii:on.
9. Do you have any physical injuries that y'ouiare
‘10 'cl-aiming’ asa result of this incident?

11 A No,1domt. - -

12 Q. dkay. Do you have any mental injuries
13 that you are claiming as a result of this incident?

14 A. Yeah. Ifeellikeldo, yes.

15 Q. Tell mea little bit about that.

16  A. Nightmares. Istill don't -1 don't

17 drive at night by myself at all. I have a terrible
18 fear of -- if a car has been on my bumper too 1ong,
19 Iwill go out of the way to go a different way or
20 get somewhere safe. I don't travel. I don't go

21 into places that I don't know people.

22 Q. How do you get to choir practice?

23 A. It'sright down -- my church is right down
24 the street from me. There for the first six months

25 orso I didn't g0 by myself. Someone came and
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00134
1 do it by myself.

© 2 Q. -Okay- And you'te not-undergoing any

3 treatment 1ight now. for any sort of distress --

4 ANe.
© 5 7 Q. —or amxiely; is that tight?
-6 A No. '

7 Q. Andyou'renot taking any medications

-8 1ight riow; is that xight? -

9 AL jforhﬁxié’\y, no.

10 Q ADid Ms, Zaepfé.l, I'm sure I'm pronouncing
11 that wrong, did her therapy help you?
12 A. Yes, itdid.
13 Q. Isthere anythiﬁg that you can't — well,
14 we've talked about driving at night and we talked a
15 little bit about, you know, when ydu do and when you
16 don't. Is there anything else that you either don't
17 or can't do now that you did before your incident?
18  A. Ican'twork. Igaveup ajobthatl
19 loved. I planned on staying until 65.
20 Q. Okay.
21 A, Ican'tdothat. AndI—~
22 Q. What kind of problems were you having at
23 work, if any?
24 A, Not trusting anybody. Anybody strange
25 that walked in the front door of the bank would
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00140
1 your supervisor at work about your ability to work,

2 that kind of thing?
3 A Yes.
4 Q. Who was that?
5 A, Karen Metts was one of them. Diane Brewer
6 was another. Michelle Pilcher, Wﬁo was my manager
7 at the {time, we talked.
8 Q. Interms of your compensation, was any of
9 it ever tied to any bonuses or anything like that,
10 any bonus compensation?
11 A Yes.
12 Q. How did that work?
13 A. Every time I worked on a merger, which I
14 would go to a bank that we bought in another state,
15 there was a bonus for every time we went.
16 Q. Has there been any kind of merger since
17 your incident?
18 A, No. There was nothing.
9 Q. -Dic’izy'(jui’_g'—et. the lhone_y that you withdrew
20 from the ATM back from your bank?
21 A, Yes, Ldid.
22 Q. Soyou're not missing any money as a
23 result of the incident from your personal funds?
24 A, Right.
25 MR. COMER: Il tell you what.
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1 doing that coming home because I had to drive so far

2 away." They did try to send me a couple other
3 places and I tried a job assignment in Chapin and I
4 got there and couldn't get out of the car,
5 Q. This was all through this Roper Temp
6 Agency?
7 A, Roper Temporary Service.
8 Q. Temporary Service?
9  A. Ijust finally had to call them and tell
10 them that I just couldn't do it.
11 Q. Did your bank -- did BB&T when you left
12 have any sort of early retirement system --
13 A, Yes.
14 Q. --or something?

15 A, That's what they let me-do. . T wanted to
16 quit. I just wanted to watk away and quit.. And
17 they.said since Thad 20 years in that T could
18 retire with-partial benefits and, you know,. they
19 would'help me'do that. So they helped ;me; 'I_.ﬂe-nded
20: yp-having to stay.ten more -- or stay ten months:
21 after the incident to get -- youi know, make sure
22 everythingwas okay. And that's what I did instead
23 of quitting. .
24 Q. And for someone who, you know, is not at

25 retirement agé or anything any time soon, what did
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1 back to work?

2 A Shedidn't release me. Ireleased myself
and she said she would agree with it as long as I
continued counseling. And I tried it. I tried

after [ went back to work going to counseling with
her, but it's awfully hard to do and work the kind
of hours and schedules we did. So I ended up
calling her and telling her I was going to try this

O 00 Y O L AW

on my own.
10 Q. AndI guess my question is have you ever
11 seen anyone correspondence from her to your employer
12 or anyone else saying, "She can go back to work"?
13 A. No, Inever saw anything.
14 Q. Areyou aware of whether she ever sent
15 anything like that?
16 A, No, I'm not aware of it.
17+ - Q. What s 7t you have brought a lawsuit
‘18  naming PRG and Wellspring and, T believe, Karen . .
~.19.Campbeil-as defendants. What is'it that you believe
20 they. should have done to preyent this?
21 A Madee safe and secure, |
22 Q. Okay. And--
23 A. Took care of the issues that caused the
24 problems. If it hadn't of been for those bushes, I
25 wouldn't have had to go through this.
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J

Q.. Okay. So,1 guess, do you mean that they

) -éhbﬁi‘d lave cut t’he-bﬁsﬁes back nﬁofe?

3

4"

5

"A.Down.

B V'-Q. Cm ihe b’ushes déwn‘?

A Dﬁgihemﬁp. Whatever it takes to make

6 you Teel safe 1o be able to walk into your

7. vpartment.

8

Q. Had you felt unsafe prior to this

. 9 incident?

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Yes.

Q. Okay. What, if anything, else? I mean,
we've talked about the bushes. What else should
they have done?

A. And the lights, the security lights. And
the first thing I questioned her the next day was,
"Where are these security officers that are supposed
to be walking the beat? 1didn't see anybody.

There was nobody there when I needed them. Ididn't
see one. I've never seen one the whole time T've
lived there."

Q. And what did she say?

A. Just shrugged her shoulders, "I'm sorry."

Q. And]I apologize if I've already asked
this, but do you remember who this -- was this Kylie

or --
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1 Those were probably the two reasons I went there

2 first.

3 Q. Did you go to any other places before

4 going to Wellspring?

5 A, I'wenttoacouple.

6 Q. What were some of the others?

7 A. Gosh, it's changed names now, but it was

8 Columbiana Place. It was on Columbiana Drive.

9 There's two apartment complexes on that road, but
10 they've both changed names now. So I don't know
11 what they are called. Iwent there. Ilooked at a

12 couple patio homes. That was basically about it.
13 Q. Okay. Do you recall the names of the

14 church members who had lived at Wellspring?

15 A. No,Idon't. Neither one of them are

16 members there anymore either. So I don't remember
17 the names.
18 ..0Q..Aud when approximately did you move into
19 Wellsp1mg‘7 -

20 - A. 2003.-

.21 Q. Do youremember what part of the year? -

22 . A, Tthink it was in May.

23 Q. How much time passed between when — I
24 guess, when you began the process of looking for a

25 place of your own and actually moving into
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1 for me.

2 Q. Didthey say they couldn't do it, but you
3 could or that you weren't permitted to do it?

4 A, They just said they couldn't do that.

5 Q. Okay.

6 A. They didn't tell me yes or no whether I
7 could or couldn'.

8 Q. Okay. Did you ever read -- did you

9 receive any paperwork as --

<11

10 A. Yes.

Q. Sigﬂedﬂ lease, 1 assume?” °
127 A Yes-
13 Q. What else?
14 A, That'sit.
15 Q. Okay. Did you read your lease?
16 A, I[did.

17 Q. Give you any sort of welcome pack or

18 anything like that?

19 A. Yeah, there was a welcome pack telling you
20 about schools and --

21 Q. Do you still have any of that material?

22 A. Iprobably do in a box somewhere.

23 Q. Okay. And your initial lease that you

24 entered into, how long was it for? A year?

25 A. Avyear.
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1 they ever tell you, you know, first you need to call

2 this number, then you need to call that, like call
3 911 and then call us or what?
4 A. No.
5 Q. Okay. Any other representations about
6 security?
7 A. Nothing except that they did have officers
8 that patrolled regularly.
9 Q. Okay. You mentioned earlier the shrubs
10 around the ramp to your home. Were these shiubs
11 - ever so high that you couldn’i get to your door?
12 Did they ever impede your ability to get to your -
13 deor? - - :
14" A.-No.:
1577 7Q. Okay. How ‘about the 1i ghting; did any
"16: lights being out in.the paiking lot ever impede your
17 ability to get toyour apartment? o
©18.° A~ Nos -
19....Q. Did youcver have any personal injury -
:20 .and Fm-not talking about your iricident in the
‘21" complaiiit, but did you ever have any personal injury-
22 relating to the shrubbery or the lighting, for.
- 23 .cxample, ripping because of the shrubs or anything
24 like that?
25 - A. No.
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1 prevented?

2 A, Tt can certainly be deterred.
3 Q. Okay.
4 A, Iknow you can't prevent it all.

5 --Q. Do youagree with me that this was’

-6 crivdnal activity?

.7 A, O yes.
8 Q. And my understanding then is you believe
9 that Wellspring should have done something to
10 prevent the criminal actiyity?
11 A. Yes, Ido.
12 Q. Okay. One of the claims you've brought is
13 under something called the South Carolina Unfair
14 Trade Practices Act. Did you ever feel that someone
15 at Wellspring or at PRG deceived you?
16 A. Yes.
17 Q. Okay. Tell me how they deceived you.
18 A. They told me it was a safe and secure
19 place,
20 Q. Who told you it was a safe and secure
21 place?
22 A Itwould be Kylie. She's the one that
23 1--Ithink. Don't hold me to that because that's
24 been many years ago as to who was there when I

25 filled out the application.
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1 A. Idon't remember.

2 Q. Okay.
3 A. TIreally don't know who it was. 1was out
4 ofit.

5 Q. Okay. Sowe've talked about the officer,

6 we've talked about the bushes, we've talked about

7 the lighting. Is there anything else you think they

8 should have done to take care of your safety?

9 A, Well, nothing except things that I had

10 brought to their attention before of fencing the

11 property in so that -- because they always would say

12 those kids that were jumping the fence to get in the

13 pool were just riffraff, normal Harbison riffraff

14 that we couldn't control. Well, put some fences up

15 then or do something, but [ was always told that

16 wasn't feasible,

17 Q. Well, did you ever consider leaving when

18 they told you that wasn't feasible?

19 A Yeah. Yeabh,Idid, butcould afford

20 that place and it was close to work, but, yes, I did

21 consider it

22 Q. Okay. But you never acted on that?

23 A. No, Idid not. ‘
24 . .Q... Do you think all criminal actjvity - 1

© . 25 mean, do you think criminal actjvity can be’
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- 1 prevented?

2.0 A..Tican-cenrtaiiily be deterred.
3 Q. Ckay. :
4. . A, Tknow you can't prevenl it all,
5 Q. Do you agree with me that this was
6 criminal activity?
7 A. Oh, yes.
8 Q. And my understanding then is you believe
9 that Wellspring should have done something to
10 prevent the criminal activity?
11 A. Yes, Ido.
12 Q. Okay. One of the claims you've brought is
13 under something called the South Carolina Unfair
14 Trade Practices Act. Did you ever feel that someone
15 at Welispring or at PRG deceived you?
16 - A. Yes.
17 Q. Okay. Tell me how they deceived you.
18 A. They told me it was a safe and secure
19 place.
20 Q. Who told you it was a safe and secure
21 place? 7
22 A, Itwould be Kylie. She's the one that
23 I--Ithink. Don't hold me to that because that's
24 been many years ago as to who was there when I

25 filled out the application.
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217 Q. Okay. Was anyone else there? Did anyone

2. ¢élse witness this? -

37 A, Not al that momeént.. My mind started

* -4 racing and 1 could hear people. 1'could hiear theie -

¢ 5 ‘were people out on their balconies, people in the
6 parking lot, but 1 couldn't see anybody until we

"7 started walking, . -
& Q. Right. Did you give any consideration to
9 just screaming out loud?
10 A, Yes,1did. Idid.
11 Q. And what made you decide -- did you do
12 that?
13 A. No, Idid not.
14 Q. Okay. What made you decide not to?
15 A. Thad two guns, one in my back and one in
16 my head. All Iwas thinking about was surviving the
|7 minute.
18 Q. Okay. So -- and 1apologize. If you need
19 to take a break at any time, you just let me know.
20 A I'mfine. I'm fine.
21 Q. Soat this point they've got a gun on you
22 and you're looking down. What happened next? Did
23 they walk you back to your car or what?
24 A. No. They just sort of turned -- they got

25 up. They were either crouched or sitting, I'm not
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1 pictures of them. So I really don't know.

2 Q. Okay. So at this point they tell you that
3 you're going to -- they want you to go to an ATM?
4 A Right
5 Q. And they take you back to your car. At
6 this point did you see anyone?
7 A, Yes,
8 Q. Whodid you see?
9 A, Idon'tknow her name. When we came down
- 10 the steps here and came back toward this, somewhere
11 right in here, between there and the trash can --
12 Q. For the record, you're looking on the
13 second picture in Exhibit No. 4 around the bottom
14 sidewalk; is that right?
15 A. Right.
16 . Q. Okay.
17 0 AL Alady was walking her .tv;;zo dogs. She
- 18 ‘walked her dogs every night about .tﬁe sémé_._thhe,
~19 somewhere between 10:30 and 11:00. _Sh.e'was:comin_;g
20 up and he --the two guys were right on me. The 6_1-16
21 that had the gun to the front dropped the gun down
22 and-put 1t in his pants. “Thé othér one kept it in
23 -my shirl and he said, ™Y ou better not say one word, -
24’ You better not scream. “You better not try to run or
25 do amything because we'll kill both of you." And he -

Wright, Denise 2012-04-16.txt Page 74 .-

199



0

0075

_ 17 said, *Dontt speak to-her.” -

2 She had.already.said, "Ei, how élé‘ypili_?"v-'~ :
3. Andhespoke. Hetold het, said, "Were
5. And she'said something about the weather.

- 6 He commentod abo‘ut'herddg's'; And he told the other

‘ 7 puy behind me under his breath, he said, "Go to the
8 car with her."

9 And so he kept the gun in my back and kept
10 close and told me that I better act like we were

11 long lost lovers and stick right with him. And I

12 didn't know whether they were going to shoot that
13 woman there. Ididn't know what they were going to
14 do. So I started going with him, the one behind me,
15 to the car.

16 And 1 heard him ask her what kind of dog

17 she had and she -- he told her he had the same kind.
18 And they chitchatted for a few minutes and he

19 finally said, "Well, I've got to go. Have a good

20 night." And he caught up with us before we got to
21 the car.

22 Q. Okay. And did you ever talk with her

23 afterwards?

24 A. Afterwards. The day after, yeah.

25 Q. Okay. And do you as you sit here today
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21 - Q. ‘Over your Llime of Hving there did you
2 evercoine to have any sort of understanding about - .
3 {he neighberhood or'aboul the incidents-of crime or
‘4 anything like that?
5 A No. ©
6 Q. Okay: 1nother words, sharing notes with
7 -other residents; thiugs like that?
8 - AsNo.
‘9. Q. Didyou ever have any conversations with
- 10 otherresidents where they said that something had:
11 happened-to them?
32- - A, No. |
137 Q. Otherthan this incident, did you ever-- -
14. Jead.igg up-to this incident when you were abducted
-3'5,---531 :ﬁje parking lot had you ever had any other
" '16 criminal inciderits yourself?
17 A No.
L 18 E-Q‘L‘_:'W‘e;fe'yoﬁ- aware of any other criminal
- 19.incidents'in that =- in the complex?
1207 A No.
21 Q. Okay. Let me shift gears again and let's
22 talk a little bit about the day of your incident.
23 What do you remember about that day as you sit here?
24 And what I mean is can you just kind of walk me

25 through how your day went in terms of getting up for
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1 Q. "'What did you say? -

2 A Tsaid, "] needto get through, plese.”

3 And then saw the gems and 1 said; h t]_ios_g are -
4 real, you niced to put Tlierh-awéy." And that's when

5 they grabbed me. - -

6 Q. Okay. Where did they grab you?

7 A. One grabbed me around my neck and one

8 around the waist.

9 Q. And did he do -- I'm using my hand like a

10 choking - |

11 A. No. With the arm. One put the gun in my

12 back, under my shirt, and the other one put the gun

13 at my head.

14 Q. Okay. Can you describe - was it two

15 gentlemen?

16 A. Two.

17 Q. Okay. And can you describe them for me?

18  A. Actually Ididn't look. My head was down.

19 I'was fumbling with my keys to get into my apartment

20 and I saw the guns is the first thing I saw. And

21 then when Ilooked up to see if it was kids playing

22 with play - I mean, I realized they were not play

23 guns. They were young, two young boys. They did

24 not have masks on. They didn't have gloves. No way

25 to disguise themselves or the guns at all. It was
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i Q. Do you know how many apartments are in

2 Building No. 227 Estimate?

3 A Ithink it was eight.

4 Q. Okay. Do you know how many buildings are
5 at the entire complex?

6 A. No, I don't.

7 Q. Do you have any idea of the number of

8 units total? Were you ever told or anything?

9 A No.

10 Q. Do you have any idea as to the number of
11 residents?

12 A No.

- 13 Q How was the apartment in terms of your
: 14 needs, cleanliness, that kind of thing?

¥ A Itwas fine,

16 Q. Did you ever have any problems with it?
17 A, Yes.

18 Q. Okay. Tell me a little bit about some of
19 the problems you had.

20 © A. Thelights. The one in the parking lot

21 coming up to the apartment complex and the one right
22 outside my door were constantly burnt out.

23 Q. Okay. Let's start with the one in the

24 breezeway. I assume that would be right outside

25 your apartment?
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1 they ever tell you, you know, first you need to call

2 this number, then you need to call that, like call

3 911 and then call us or what?

4 A. No.

5 Q. Okay. Any other representations about

6 security?

7 A. Nothing except that they did have officers

8 that patrolled regularly.

9 Q. Okay. You mentioned earlier the shrubs

10 around the ramp to your home: Were these shiubs
11 ever.sohigh that you couldn't get to your door?

12 Did they ever impede your ability to get to your |
13 doer?
14~ A. No.

15 Q. Okay. How dbout the lighting, did any o
16 lights being.out in the parking lot ever impede your
19 'abiili'l‘j'/. .Lo. gel 16 your apartment?

I8 A Ne.

19 Q.. Did you ever have any.personal injury --
20 aad T'm not tatking about your incident in the

21 :complaint; but did you everhave any personal injury
22 relating.io. the shrubbery or the lighting, for

23 ‘example, lripping because of the shrubs or anything
24 like that?

25" A. No.
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1 prevented?

2 A, Itcan certainly be deterred.
3 Q. Okay.
4 A, Tknow you can't prevent it all,
5 Q. Do you agree with me that this was
6 criminal activity?
7 A, Oh,yes.
8 Q. And my understanding then is you believe
9 that Wellspring should have done something to
10 prevent the criminal activity?
11 A. Yes, Ido.
12 Q. Okay. Onc.of the claims you've broaght is -
13 under something called the South -Carolina Unfair
- 14 Trade Practices Act. Did you ever feel tha( someone
1 5 é{_—Wﬁ_llspTing or at PRG deceived, you?
. :1'6: A, Yes. A
.17 . Q. «Okay. Tell me how they deceived you.
18 . A.. Theytold me it was a safe and secuse
19 ia-iaée. '
20 Q. Who told you it was a safe and secure
.21 place?
22 A It would be Kylie. She's the one that
23 T-- Tthink. Don't hold me to that because that's
' 24 ‘been many years. ago as to who was there whenT

25 filled out the application.
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1 Q. Well, and I understand, but this is my

2 opportunity to ask you questions.
3 A Yes.
4 Q. Soifyou're saying that someone deceived
5 you, what I want to know is who and when and how?
6 A Well, it's probably better to say the
7 manager at that time.
8 Q. ‘Okay. And whal did they say?
.9 A. That-it was a safe and seciwe place. I g
10 told them my situation, that 1 was a single- woman- -
11. dlone and it was imporiant to-me that 1 felt safe
12 and'secuie.” :
13 Q. Okay. So this was verbal?

14 A. Verbal.
15 Q. Okay.
16 A, Yes.

17 . Q. . Any other way that you felt deceived

18 beyond tliem-sayiﬁg-’ﬂiis is a safe and secure place?
19 A. Not until after this was all.over and 1
20 found out how many other incidents have gdne on

. 21 there and we were never - Twéver knew that, T

22 would have made a decision to leave before sométhing
23 happened had Fknown there weré 50 many other

. 24 incidents there.
25 Q. And so you believe they should have been

Wright, Denise 2012-04-16.txt Page 119 v

206



00121
1 Q - Other than the verbal expr ession, any

2 othex ‘way-hat they ---and we talked about the 4
A"3 mCJdent TEports. Ai\ythmg else that iade you feel .
A4 hke you were deceived?
5 A No _
- 6 Q Okay. We ve been talking about security
7 officer. Did anybody ever use the term courtesy
8 officer with you? Did you ever hear somebody
9 referred to in that manner?
10 A No.
11 Q. Did you ever speak with a security officer
12 or courtesy officer at the complex?
13 A. No.
14 Q. Prior to this incident did you ever report
15 an incident that would have required you to speak
16 with a courtesy officer or security officer?
17 A. No. Icalled -- I directly called the
18 sheriff's department when those young men were
19 soliciting.
20 Q. Okay. Why did you call the sheriff's
21 department when the - are you talking about the
22 magazine subscriptions?
23 A. Right, VYes.
24 Q. Why did you call the sheriff's department?

25 A. Because the number that I would have
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1 Q. Well, and Tunderstand, but this is my

2 opportunity to ask you questions.

3 A Yes.

4 Q. Soif you're saying that someone deceived
5 you, what I want to know is who and when and how?
6 A Well,it's prc')bably better to say the

7 manager at that time.

8 Q. Okay. And what did they say?.

9 A That it was a safe and secure place. I

10 told them my situation, that I was a single woman
11 alone and it was important to me that I felt safe
12 and secure.

13 Q. Okay. So this was verbal?

14 A. Verbal.
15 Q. Okay.
16 A. Yes,

~17. Q. Any other way that you fe]t decewed :
- 18 beyond them saying this is a safe and secure place"
19 A Notuntil after this was all over and I -
=.. 20 found out how many other incidents have gone on
21 there and we were never -- I never knew that. I !
- 22 would have 1nade a decision 1o leave before somcthmg
- 23. happened had 1 known there were so many other
24 incidents there. - : Lo -

25 Q. And'so you believe they should have been -
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.QO]1~%?@];1':ing you about éﬁyfhing gdh}g‘»dﬁ on the preniises?
2. A. Tthigk we deserved-a right to kiow.
3 Q. Did you ever make that request prior to
4 this incident?
5 A. Tdidn't know about it until afier I left.
6 Q. We've been talking about deception. It's
7 called the South Carolina Unfair Trade Practices
8 Act. Let me ask you about unfairness. Did you ever
9 feel like someone treated you unfairly?
10 A. No.
11 Q. Okay. Other than this verbal
12 representation that you say was made by the
13 manager -- when was that made? Was it when you
14 moved in? Was it later or when?
15 A, WhenI went to fill out an application.

16 Q. Allright. Was it a man or a woman?

17 A. Woman.

18 Q. Howold?

19 A Young.

20 Q. Okay. Young 20's, young 30's?
21 A. Late 20's probably.

22 Q. What color hair did she have?
23 A. It seemed like it was brown.

24 Q. Okay. Long, short hair?

25  A. Ireally don't remember.
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1 prevented?

2 A, TItcancertainly be deterred.

3 Q. Okay.

4 A, Tknow you can't prevent it all.

5 Q. Do you agree with me that this was

6 criminal activity?

7 A, Oh,ves.

& Q. Andmy understanding then is you believe

9 that Wellspring should have done something to

10 prevent the criminal activity?

11 A. Yes, I do.
12 Q. Okay. One of the claims you've brought is
- 13 under sormething called the-South Carolina Unfair

14 Trdde Practices Act. Did 'yoﬁ ever Teel thit someone

- 15 at Wellspring or at PRG deceived you?

16 A Yes. .~ . o '

17 Q. Okay. Tell me how they deceived you.

18 A, Theytold me it was a safe and secure

19 place. ‘

20 Q. Who told you it was a safe-and secure

21 place?

22 A. It would be Kylie. She's the one that

23 I--1think. Don't hold me to that because that's

24 been many years ago as to who was there when I

25 filled out the application.
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1 Q. Well, and I understand, but this is my

2 opportunity to ask you questions.

3 A Yes.

4 Q. Soifyou're saying that someone deceived

5 you, what I want to know is who and when and how?

6 A, Well, it's probably better to say the

7 manager at that time.

8 Q. Okay. And what'did they say? =

19, A. Thatit was a safe.and Secire place. T _J‘;

10 told them my snuatlon, that 1 Was a smgle woman

11 alone and'it was 1mportant to me thau 1 felt safe’
Vlﬁ2 and secure.

13 Q. Okay. So this was verbal?

14 A, Verbal
15 Q. Okay.
16 A. Yes,

‘177 Q.  Any other way that you felt decelved

18 beyond tlieir saying this is'a qqfe and secure p]ace?
IQ - A Notuntil after this was all-overand I

20 found out how many other incideénts have gone on

21 #here and we were never:- T never-knew.that. I:

22 'would have made a decision {6 '1ezii}e.'Béfbrié'ééiﬁc_'thing
23 happened had 1 known there were's o many other B

. 24 incidents there. '

25 Q. And so you believe they should have been
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©1 Q. Other thar the verbal expression, any

2 other way that they -- and. we 1atked abowt ihe ‘

3+ incident reports. Anything else thal made you feel
4 like you were-deceived?

5. A No,.

6 | Q. Okay. We've been talking about security

7 officer. Did anybody ever use the term courtesy

8 officer with you? Did you ever hear somebody

9 referred to in that manner?

10 A. No.

11 Q. Did you ever speak with a security officer
12 or courtesy officer at the complex?

13 A. No.

14 Q. Prior to this incident did you ever report
15 an incident that would have required you to speak
16 with a courtesy officer or security officer?

17 A. No. Icalled -- I directly called the

18 sheriff's department when those young men were
19 soliciting, _

20 Q. Okay. Why did you call the sheriff's

21 department when the -- are you talking about the
22 magazine subscriptions?

23 A. Right. Yes.

24 Q. Why did you call the sheriff's department?

25 A. Because the number that I would have
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I telling you about anything going on on the premises?

2 A. Tthink we deserved a right to know.

3 Q. Did you ever make that request prior to

4 this incident?

5 A, Ididn't know about it until after I lefl.

"6 Q. 'We've been latking about deception. It's

: 7 called the South Carolina Unfair Trade Practices
8°Act. Letme ask you about unfairaess. Did you ever
9 feel like someone ireated you unfairly?

10 A. No. o

11 Q. Okay. Other than this verbal

12 representation that you say was made by the

13 manager ~ when was that made? Was it when you

14 moved in? Was it later or when?

15 A, When I'went to fill out an application.

16 Q. Allright. Was it 2 man or a woman?
17 A, Woman.

18 Q. How old?

19 A. Young.

20 Q. Okay. Young 20's, young 30's?

21  A. Late20's probably.

22 Q. What color hair did she have?

23 A. It seemed like it was brown.

24 Q. Okay. Long, short hair?

25  A. Ireally don't remember.
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1 old to lung cancer, watching her go through that.

2 That was probably -- rates right up there about the
3 same feelings.
4 Q. Approximately when was that?
5  A. Shepassed away in 2009. '
6 Q. Did you have to seek any counseling for
7 that?
8 A No.
9 Q. Everreceive any medical treatment of any
10 kind?
11 A. No.
12 Q. Let's shift gears again and start talking
13 a little bit about your move into Wellspring, I
14 think you told me that you lived at -- was it the
15 Wychwood address?
16 A, Wychwood.
17 Q. Anddid you decide to move to Wellspring
18 as a result of separating and getting your own
19 space?
20 A, Right.
£21--Q. T ell me a little bit about why you chose
22 Wellspring. .. - .
. 23 A. Several people from my church had lived
. 24 there'at one time or another and-had 1?@001nnlegd§d it.

. 25 Tt was right down the street from where I worked.
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010(113'91"f10-8é weite probably the two reasons I went there
U2 st
3 Q. Did you go to any other places before
4 going to Wellspring?
5 A. Iwenttoacouple.
6 Q. What were some of the others?
7 A. Gosh, it's changed names now, but it was
8 Columbiana Place, It was on Columbiana Drive.
9 There's two apartment complexes on that road, but
10 they've both changed names now. So I don't know
11 what they are called. I went there. Ilooked at a
12 couple patio homes. That was basically about it.
13 Q. Okay. Do you recall the names of the
14 church members who had lived at Wellspring?
15 A. No, Idon't. Neither one of them are
16 members there anymore either. So I don't remember
17 the names.
18 Q. And when approximately did you move into
19 Wellspring?
20 A. 2003,
21 Q. Do you remember what part of the year?
22 A. Ithink it wasin May.
23 Q. How much time passed between when -- I
24 _guess, when you began the process of looking for a

25 place of your own and actually moving into
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I Wellspring?

2 A, Probably a month. About a month.

3 Q.' Okay. So we've talked about proximity .and
& the fact that some of your friends at church had

S recommended it. Anything else thal made you choose

6it? |

7 A No.

8 Q. Did you go and -- I presume you walked

9 around the grounds and looked at an apartment?

10 A Idid
Il Q. Okay. And were they to your liking?
12 A. Yes.

13 Q. Did you make your decision based on any of
14 the amenities that were there?

15 A, Yes.

16 Q. What were some of the amenities?

17  A. Hadapool. We were close to the Harbison
18 Recreation Center, which we were allowed to use and
19 Iwanted to be able to use that facility. I was

20 told that there were security officers on duty. So

21 Ifelt like it would be a safe place.

22 Q. Who told you that?

23 A. The manager at that time. Ithink her

24 name was Kylie. I don't know her last name.

25 Q. Okay. And did she say -- well, what did
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ADDITIONAL NARRATIVE

Agency Name: ORI #: Report Date/Tlime: OCA #:
g RICHLAND COUNTY SHERIFFS DEPT SC0400000 9/18/2008 10:30:00 PM 0809186819

" T

-

HIM HER WALLET. THE SUBJECT TOOK HER WALLET AND LOOKED IN {T AND DID NOT FIND ANY CASH BUT FOUND A BB&T BANK

CARD. THE SUBJECTS TOLD THE C/V TO TAKE THEM TO THE BANK AND WHILE THE GV AND THE SUBJECTS WERE GOING TO HER
VEHICLE THEY SAW A LADY WALKING HER DOG IN THE PARKING LOT. THE SUBJECTS TALKED TO THE LADY ABOUT HER DOG
THEN GOT IN THE C/V'S VERICLE IN WHICH ONE SUBJECT SAT ON THE PASSENGER SEAT AND THE OTHER SUBJECT SAT IN THE
BACK SEAT. THE C/V STATED THAT THE SUBJECT ON THE PASSENGER SEAT PUT SOME KIND OF A GREEN SCARF ON HIS FACE
AFTER HE ENTERED THE VEHICLE AND HAD A HANDGUN IN HIS LAP POINTING AT HER. THE SUBJECT IN THE BACKSEAT HAD A
HANDGUN POINTING AT THE BACK OF HER NECK. THE C/V TOOK THE SUBJECTS TO THE BB&T BANK ON HARBISON BLVD. AND
THEY WENT TO THE DRIVE THROUGH ATM MACHINE AND MADE TWO WITHDRAWALS OF $500 AND $200. AFTER THE
[TRANSACTIONS WERE MADE. THE SUBJECTS TOLD THE C/V TO TAKE THEM TO PINEY GROVE RD. AND THEN DROVE THROUGH
BONNIE FOREST RD. TO BROAD RIVER ROAD. THE SUBJECT IN THE BACK SEAT TOLD THE C/V TO GIVE HIM HER WALLET AGAIN
IN WHICH THE SUBJECT TOOK THE WALLET AND GAVE IT BACK TO HER THEN TOLD HER THAT HE NEEDED ANOTHER $700. THE
C/V TOOK THE SUBJECTS TO BB$T ON DUTCH SQUARE IN WHICH SHE WITHDREW $80 FROM THE ATM MACHINE.

AGENCY: RICHLAND COUNTY SHERIEFS
ORI #: SC0400000
Rﬁi&:le !/ Time: 09/18/2008 22:30

H 0808186819




ADDITIONAL NARRATIVE

|Agency Name: ORI #: Report Date/Time: OCA #:

RICHLAND COUNTY SHERIFFS DEPT 5G0400000 9/16/2008 10:30:00 PM

T

0809186819

SUPPLEMENTAL REPORT
THE SUBJECTS TOLD THE C/V TO GO TO THE HARDEES PARKING LOT ON DUTCH SQUARE BLVD. AND WHILE IN THE HARDEES
PARKING LOT THE SUBJECTS TOLD HER THAT THEY WERE GOING TO RAPE HER. HOWEVER, THE CAV WAS NOT SEXUALLY
MOLESTED AT ALL. AFTER THIS, THE C/V STARTED CRYING AND THE SUBJECTS TOLD HER TO DRIVE THEM TO CROSSROADS
APARTMENTS VIA BURNING TREE RD. WHEN THEY ARRIVED AT CROSSROADS APARTMENTS THE SUBJECTS TOLD THE GV TO
UNLOCK THE DOORS OF HER VEHICLE. THE SUBJECTS THEN TOLD THE C/V TO SLOW DOWN AND NOT TO LOOK IN THE REAR
VIEW MIRROR BECAUSE THEY HAD ANOTHER VEHICLE FOLLOWING THEM THE ENTIRE TIME AND DID NOT WANT THE C/V TO SEE
iT. AFTER THE C/V SLOWED DOWN THE SUBJECTS EXITED THE VEHICLE AND ORDERED HER TO KEEP GOING AND NOT TO TRY
TO DO ANYTHING BECAUSE THEY KNEW WHERE SHE LIVED. ONCE THE SUBJECTS LEFT THE VEHICLE THE C/V DROVE QUICKLY
TO BROAD RIVER AND HEADED TO HER SON IN LAW'S HOUSE. THE R/O COMPLETED AN ARMED ROBBERY QUESTIONNAIRE. INV.
POULIN WAS NOTIFIED OF THE INCIDENT. ALSO INV. MANN WAS NOTIFIED AND PROCESS THE SCENE.
NOTE: THE C/V STATED THAT THE SUBJECTS WERE WEARING DARK IN COLOR SHIRTS PULLED OVER THE TOP OF THEIR HEADS.
IT IS UNKNOWN IF THEY WERE BUTTONED DOWN OR PULLOVER SHIRTS.

THE C/V'S VEHICLE INFORMATION:
MAKE:SATURN MODEL:VUE STYLE:SUV COLOR:GREY SC TAG: ASX164 VIN: 3GSCL33P48S504509
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1 STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

2 COUNTY OF RICHLAND ) CASENO.: 2011-CP-40-4068

3
4 DENISE WRIGHT, )
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6 vs. ) MOHAMMED GABR

7 PRG REAL ESTATE MANAGEMENT, ) AUGUST 14, 2012
8 INC., FRANKLIN PINERIDGE )
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10 INDIVIDUALLY AND INHER )
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12 AGENT OF PRG REAL ESTATE )
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16 Deposition-on cral examination.of Mohanumed Gabr,

17 reported by Frances C. Moyd, Court Reporter and Notary

18 Public in and for the State of South Carolina; pursuant to

19 Rule 30 of the South Carolina Rules of Civil Procedure;

20 said deposition was taken at the Law Offices of Collins &
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22 Tuesday, the 14th day of August, 2012, scheduled for

23 o'clock a.m. and commencing at the hour of 10:07 o'clock
24 am.
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00029
1 Q. Yeah, down the side there's a series of -

2 well, wait a minute. I apologize, I'm looking at a

3 different version. Yeah, we'll get to that in a

4 minute, I'm sorry.

5 A Sure--sure.

6 Q. Let's go into your narrative, it says that

7 on the above listed and time the R/O -- does that

8 mean responding officer?

9 A Yes.

10 Q. Was dispatched to 1143 Chadford Road, is
11 that right?

12 A Right.

13 Q. And that's, based on your recollection, her
14 daughter's residence; is that right?

15 A, Right,

16 Q. Itsays in reference to an armed robbery

17 that occurred at the above listed I/L -- what does
18 the /L mean?

19  A. Incident location.

20 Q. The complainant stated to the responding
21 officer that while she was coming home, she parked
22 her vehicle and walked to her apartment building, the
23 -- what is the C/V?

24 A, Complainant / yictim.

25 © Q. ‘Saw two black makes siﬂing o the Waling
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00030 . O
¢ 1 ramp in front of the 2200 building. 1wanl 10'ask

2 you about that. Did slic indicate at any time that

3. these individuals were concealed or thai she couldn't
‘4 see them or anything like that? - - -

5. A. ~Atthat point - at that poitit, I believe B

-6 they wé_ﬁ_ﬁn_oonpea-led.' A’_l"t];‘?’t poml ﬂﬁey were Jus1
7. sitting on the ramp.

8 Q. Okay.

9 A, And they put a scarf after that -- I mean,

10 after they took her in the car and stuff, but at that

11 point, I believe that they were -- they were

12 unconcealed, they were just sitting on the ramp.

13 Q. And this ramp that you're describing from
14 having been at Wellspring Apartments, is your

15 understanding of where she was describing that they
16 would have been in plain view?

17 MR, HOOD: Object to the form,

18 A, Would they been in plain view?

19 Q. Yes. Youcananswer. He may object --

20 MR. HOOD: Object to the form.

21 Q. Yeah, he may object at times, but you can
22 still answer. _

23 A. Waell, it depends on how you look at it. I
24 mean, the ramp, like, the apartment -- the parking
25 lot itself if somebody's in the parking lot, they're
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1 -- you know, you can totally see 'em, but if

2 somebody's sitting on the ramp, it's kind of dark —

3 alittle darker area, and --

4 Q. Okay.

5 A --Imean, I can't say -- I can't say it's

6 plain view.
7 Q.- Did she ever say anything about them being

" 8 concealed by any bushes or anything Tike that?

9 A No. -

10 Q. And it says one subject pointed a handgun

11 at her and said I'll blow your head off if you don't

12 give me your money. The C/V told the subject she did
13 mnot have any cash and handed him her wallet -- bear
14 with me, I'm gonna try and move this along. The

15 subject took her wallet and looked in it and did not
16 find any cash, but found a BB&T bank card, and that's
17 what you were testifying to earlier; is that right?

18 A, Yes.

19 Q. The subjects told the C/V to take them to

20 the bank and while the C/V and the subjects were

21 going to her vehicle, they saw a lady walking her dog
22 in the parking lot. Did she ever tell you the name

23 of that person?

24  A. Shedid not.

25 Q. Have you ever spoken with the woman who was
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1 A. Parking lots, yes.

2 Q. How often would you say you do that?
3 A, How often -- probably, maybe once a week
4 and whenever we get calls. Whenever, I mean, like
5 regular patrol, like if I'm just patrolling, I
6 probably do it once a week. And if we get -- you
7 kunow, sometimes we get calls, you know, motor vehicle
8 theft or assault or something, we still -- we
9 respond.
10 Q. Would you consider yourself to be fairly
1} familtar with thal general area whé.:xle Wei}fs;p_ll*i-n-'g is?
12 - A. I'mipretty rouch familiar, yes.
13 - Q. And guess T just-wanted 1o ask youwhat -
*.14 you consider that area of town to be like, if you can
15 categorize 11, would yoy consider il to-be average in -
*16 terms of crime, above avei*ag’e,"be'lbw ail'erég"e?
17 - A. Tllsay aver‘ége. We gét'-- I mean, '
- 18 besides this, we ususlly get some car theft, just
W19 regular domestic stuff, you knew, assaults and stuff-
~20 like that -- I mean, T can'l say it's above average.
= 21 Q. Youcannot say it's above average?
.22 A, No. It'saverage.
| 23 Q. Letme ask you a little bit more about the
24 report. Further down, it says visible injury, no.

25 Does that mean that just when you looked at her, she
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00015
1 Q. Andif we were to break that information

2 down into categories, one category would be an

3 alleged victim's account of everything that happened,

4 is that a fair statement?

5 A Yes.

6 Q. And that would include, for example, an

7 interview of the victim, what happened, who was

8 involved, where it happened, that kind of thing, --

9 A Yes--yes.

10 Q. --isthat a fair statement? And does much

11 ofthe incident report come from an interview of the

12 alleged victim?

13 A. Right.

14 Q. Does it come from any other sources?

15 A. Ifthere were any witnesses or -- [ usually

16 just interview the victim, anybody else that was

17 involved, any witnesses or anything,

U187 Q. Would you agree with-me that it's important
19 1o get as accurate of information as possible when

- 20, you're putiing it into an incident 're'pc:)rt?
200 A Yes. -
22 Q. And is one of the reasous forthat that

. 23 somebody else may be relying on this incident report,
24 for example, an investigation?

" 25 A Right,
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1 .- Q. Andis there ever a time where, for.

2" example, maybe a similar crime happetis in af &4, .
-3 somebody swould pull another incident report to see
:4-11_10;)11;6 ifthere’s some sort of patternor if the same :
5 person could be involved or auything like that?

6 A, Yes,that's the -- during the investigation

7 process they pull the reports, you know, like for

8 similar incidents in the arca and just compare'em
§_ and see if, you know, saine suspect or something like -
10-that. A

11 © Q. Andso that's another reason that it ..wjoul:df :
12 be important to k'eep-jaé aq_curaté of anmcndem
13 report as poésibl_e, is that right?

14 A Yes.
15 Q. Letme ask you before we go any further a

16 little bit more about what you brought with you

17 today. We asked you to bring your full investigative
18 file concerning this matter. Is there anything else?
19 Are there any notes or are there any interviews or

20 anything like that that are not a part of what you

21 brought with you?

22 A. There is nothing else; that's it.

23 Q. We've already marked the incident report

24 that you brought with you as, I believe, Deposition
25 Exhibit No. 3.
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) Fifth Judicial Circuit
2 County of Richland ) No.: 2011-CP-40-4068

3
4 Denise Wright, )
)
5 Plaintiff, )
) ‘_Depos'.ition of
6  vs. ) WIHLLIAMF BOOTH,CPP
)
7 PRG Real Estate )
Management, Inc., )
8 Franklin Pineridge )
Associates, Karen )
9 Campbell, Individually )
and in her )

10 Representative Capacity )
as an Agent of PRG Real )
11 Estate Management, )
) September 20, 2012
12 Defendants. )

13

14 Deposition on oral examination of William F.

15 Booth, CPP, reported by Jeffrey M. Thomas,

16 Registered Professional Reporter and Notary Public

17 in and for the State of South Carolina; said

18 deposition taken pursuant to agreement and in

19 accordance with the South Carolina Rules of Civil

20 Procedure, at the Offices of McGowan, Hood & Felder,
21 LLC, 1517 Hampton Street, Columbia, South Carolina,
22 on September 20, 2012, at the hour of 9:30 a.m,

23

GARBER REPORTING SERVICE, INC,
24 POST OFFICE BOX 123481, William 2012-09-20.txt Page 1

230




00065
1 MR. HOOD: This is eight, right?

2 MR. COMER: Yes.

3 BY MR. COMER:

4 Q. Okay. Now we'll finally get to the good

5 stuff. What specifically are the opinions you

6 intend to offer in this case, Mr. Booth?

7 A. Do you want the opinions and the basis for

8 the opinions or do you want the opinions first and

9 then the basis second?

10 Q. Let's do the opinions first and the basis

11 second. _

12 A, Okay. I have four basic opinions in this

13 case. The first of those is that this is a unique

14 property, unique to the Columbia area and unique as
15 apartment complexes go. And it essentially, as

16 representatives of the owners have said, it's an

17 apartment complex that is wrapped around a public
18 park.

19 And as such I would characterize it as

20 public property which is privately owned. Anditis -
21 my opinion that this placed.an additional‘j .

22 responsibility on the managers and owners for-
23: security that they did not meet, And that the

24 ingident that occurred, which I believe \véé L

25 - foreseeable, occurred because of the lack of
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0oog6 .
1 secuiity and the inadequacy of the security that :

2 they provided. - = "

3 ¢ Q. ‘Hold one second. Okay. Let me make sure

4 Tcaptured that. My understanding is you-have four -
5 basic opinions, and this is the first one;-is that .
6 right?

7 A Yes.

8 . Q. And the first one is this is a unique

9 prop_c_ﬂy_that -you believe to be public property that
10 is privately owned which basicauy_{ put additional

11 responsibilities on management and security that

12 H%vér_e ﬁo_t met. And the incident occurred because of
13- aiack,ofsécurity and inadequacy. Isthata fair .
14 characterization? ‘

15 A. The foreseeable mc1den1

16 . Q. Foreseeable'incident. Okay. Whiat is your
17 seco_nd opinion? -

18, -A.- The second opinion is that the vegetatiqn.
19  on the property was allowed to become overgrown and
205 pfovide‘d a hiding place for the individuals ‘who

21 commltted this crime. If - it is my opinion if thc
22, vegetation had been properly maintained that thls
23. gnme would not have occurred.

24 Q Okay ‘That is your second opinion. What '
.25 is your third opinion?”
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00067
1 +A. Thethird one is the lighting on the

2--property was-totally in-aqequatg.@da}?as a ﬁ-f%ﬁnif(e. -
3 causative factor in this crime, and Tt refeiring to -

. 4 the September 18th, 2008, kiduapping and robbery of
5. Ms. Wiight. -And that if the fighting had been!
6 adequate and had met the standards then existing
7 that this crime would not have oceurred. A
8 Q. Okay. “That was your thﬂdoplmon What
9 is your fourth opinion?
10 : A. The fourth opinion is that the complex
11 -represented to residents that they had security =~
12 igi.ther in the form of security foﬁié‘eﬁ 01 what théy ‘
13 ca].led.-cour:tesy officers. And that those officers
14 ;w_efg explc.ct‘ed {o-patrol the property, And that it
15 &as reasonable for the residents to rely oﬁ those™
16 ﬁétrpls of the officers..
17 Ttis myopinion that had the courtesy
18; officers been there 4nd been patiolling the property
19 ,as required that the perpetrators in this crime more. .~
20 likely than not would not have‘been,iia’rvhe..pbsiﬁon'
21 toréband kidnap Ms. Wright,
22 Q. Okay. Are thereany other opinions you
23 iménd to offer in this case?-
24 . A.. Those are the four basic opinions that I
25-'intend to offer. -~
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1 Q. It'snctahotel?

2 A. No, it's not a hotel.
3 Q. And hotels and apartment complexes are
4 different, aren't they?
5 A. They are different.
. 6 - Q. Doyowknow - I know you've reviewed some
- 7_case law in this case. Do you recall looking at
8 some of that? ..-
.9 A ldo.
10 Q. Do you know if any of the cases you have
:11 reviewed ireat hotels and apartments differently?
12 :A. Theydo. ..
13 Q. How do they treal them differently? .
14 A, The —some of the case law reviewed was
15 related 1o the South Carolina Landlord and Tenant -
:'1 6 Act. And it has some spééiﬁc thmgs that it lays :
© 17 out.
18 Q. Okay. /
. 19 A And-although South Carolina also has some:
20 law related to innkeepers and security, it doesn't
.21 haye a similar law related to apartrnents and
22 security, -
23 Q. Sobased on the law that you reviewed,
24 it - the case law you've reviewed, it appears that

25 the law treats them differently in terms of the
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1 security provided?

2 A Tttreats the general apartment that they

3 describe in those cases in one way and hotels and

4 motels in another way.
5" Q.. Would you agree that hotels.are generally

*6 «--and 'm ot éuggési’rhg ybu are a hotel expert.
:' 7 Tm Just -as]:dﬁg'» would y‘o‘ulgenera.lly agree that -
* 8 hotels are for sherter torm stays?
9 Al Yes. . A

10 Q. And generally anyone with money can secure
11 aroom at a hotel, correct?

12 A. No.

13 Q. Okay. Well, if there is availability.

14 I'm sorry.

15 A. Well, actually that is not even true

16 either.

17 Q. Okay. Well, tell me what makes you say no
18 to that question.

19 A. South Carolina is one of the areas where I
20 see this practice the most. They don't -- many

21 innkeepers will not rent to someone who is renting
22 with cash. So money is not necessarily the issue.
23 Many innkeepers will not rent to someone
24 who lives and produces an LD. that shows that they

25 live within 30 to 50 miles of the inn. There are
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1 some other things that they will tend to exclude,

2 some previous behaviors that they may have — been
3 experienced.
4 Many innkeepers have a do not rent list
5 with individuals specifically named on the list that
6 they will no longer rent to. So the statement that
7 you said is not one that I can agree with.
8 Q. Okay. AndI--you learn something new
9 every day. And I appreciate the distinction. Let
10 me ask you a different question then.
11~ If someone walks in from the general
12 public and a room is available and they have an
13 acceptable form of payment, and there is not any
14 other reason to exclude them from prior behavior, -
15 living in the proximity, that kind of thing,
16 generally can they get a room?
17 A, Yes.
=18 - Q. Inother words, they don't require a
19-background or security check or anything like that -
* 20 for a hotel, do they? -
21 "A. That's correct.
22 ¢ Q. People aren't required to sign a lease for
23 ahotel, are they? '
24 A, “They are not.
25" Q. And you would agree with me that the case
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"1 lawthat you reviewed at least suggests that any

. "2 member of the public is free.to say @ a hotel? * =
3 A. lseem to recall that, yes, -
4 Q. Would you agree that Wellspring is a place
5 where people tend to reside for a longer period of
6 time? |
7 A. For longer than a hotel, yes.
8 Q. And some people may have it as a primary
9 residence, correct?
10 A. That's correct.
11 Q. And you would agree that someone's primary
12 residence is private property?
13 A. This is a unique property. And I don't
14 believe that this is the — all of the other
15 statements that we have said up until this point
16 think have been applying to the general apartment
17 complex in South Carolina.
18 This is the only one that I have ever seen
19 like this. And I have done hundreds of evaluations
20 of apartment complexes. Sergeant Isenhoward stated
21 that it was unique for Columbia. It is -- it
22 basically -- this apartment complex, Wellspring,
23 allows any person whatsoever who wishes to enter
24 their property and enter their common area.
25 And they make no attempt, in fact, they
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1 MR. COMER: Sure.

2 BY MR. COMER:
3 Q. Thanded you what I believe we marked as
4 Deposition Exhibit Number 11. You've seen these
5 pictures before, haven't you?
6 A. Thave.
7 Q. Do these appear to be or have these been
8 represented to be pictures of the vegetation around
9 Ms. Wright's unit around the time of her abduction?
10 A. They have.
11 Q. That is what you understand them to be,
12 correct? .
13 A. That is what I understand.
14 Q. Take a look at the picture on what Lhave
15 marked as Page D at the bottom. And also look at
16 Page E. Do you think you've seen those pages?
17 A. Thave.
18 Q. I'masking you a safety question. You
19 remember theAearlicr questions we had about the
20 difference between safety and security, right?
21 A, Yes.

. 22 Q. Okay. Let me ask you a safety question, .

. 23 Do any of the branches on Page D or E :éppeﬁf tobe
24 impeding anyone's ability to walk to the épalmleﬁf

: 25 without, for examp-le,‘ tipping over a branch or--

Booth, William 2012-09-20.txt Page 129

238



00130
-1 somethitig like that?

2 A Ne. . !
3 Q. Doyouknow if Ms. Wright was ever injured
4 because of shrubs that impeded onto her walkway?
5 A Idonot
6 Q. Haveyoureviewed any of the work orders
7 -from Ms. Wright in this case? In other words,
8 orders that she called in to the management about
9 any concerns with her apartment?
10 A. Idid see some work orders. Idon't
11 recall specific ones, but they are like dishwasher
12 or something similar,
.13 Q. ‘Do you know if she ever - if any of the
- 14 work orders indicate she ever contacted management.
15 about the height of hier-shrdbbery? -
16 A, The'wotk ordefs do not indicate that,
17 Q. Do you have any belief as you sit here
18 today, any reason to believe that any of the work
19 orders have been falsified?
20 A. No, Idon't.
21 Q. Do you have any knowledge as to whether
22 Wellspring contracted out the landscaping, including
23 the trimming of the shrubs, in this case?
24  A. Theydid.
25 Q. And, I'm sorry, Ithink I asked you this.
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1 Q. Didyoulook to see if there was ever

2 any - did you look to see if there was ever a
3 report about -- strike that. I'm asking a terrible
4 question. Did you ever look at her work orders to
5 see if she reported anything about the pole light?
6 A I1didn't - Idon't believe I ever saw any
7 work orders reflecting pole lights at all.
8 Q. Okay. Did you see --
9 A Soldon' believe they were filling out
10 work orders for pole lights.
1T Q. Did you look at any work orders that
.12 referenced breezeway lights?
© A3 A Tdid -
L4 Q.' Did those work orders .appeaf to have been ]
.. 15. completed? . '
46 -~ A: Yes. I's hard to determine when they-
. 17 ~were completed sometimes, but they appear to have:
* 18 been completed..
19 Q. And those work orders predate this
20 litigation, don't they?
21  A. Theydo.
22 Q. Do you have any reason to think -- well,
23 strike that. Let me ask you about courtesy officers
24 now. Do you know of any law that requires the

25 provision of a courtesy officer at an apartment
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1 the country that have public walking trails going
2 through them?

3 A Ididnot.

4 Q. Soyouwouldnt be familiar with any -- if
5 there is such a property, you wouldn't be familiar
6 with any security measures, lack of or otherwise,
7 for any of those properties, right?

8 A, Iwould not.

9 MR. COMER: Tell you what, if you
10 guys don't mind waiting, I'm just basically looking
11 to see if I missed anything. We can take a

12 five-minute break or -~

13 MR. HOOD: Sure.

14 MR. COMER: -- we can just sit here a
15 minute, either way.

16 MR. HOOD: We can take five.

17 (Recess 1:50 to 1:56.)

18 BY MR. COMER:

19 Q. ‘Back onthe record. Just a-couple other
-20 guick questions. Have you ever reviswed the South .
21 Carolina Residential Landlord Tenant Act?
22 A Thave,
23- Q. Do you know if it contains anything within .
~'24 it that requires an apartment complex or 1andlord to

25 provide security for a tenant?
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.1 A, Tdon't recall security being in it

2 Q. Well, if 've missed anything, I can't
3 imagine what it is.

4 A, Ican'timagine what it is either.

5 MR. COMER: So at this point let me
6 turn it over.
7 EXAMINATION

8 BY MR. HOOD:

9 Q. Letme just go through this because it's

10 going to be quick. And then we'll get out of here.
11 You get yours, and then we'll get out of here.

12 Okay. The first thing I want to do is Brian asked
13 you about what you would do when you would go to an
14 apartment complex to determine whether there was
15 something that needed to be done or not. Do you
16 recall that whole line of questioning?

17  A. Ido.

I8 Q. Okay. And then used the term

19 "methodology." Do you recall that?

20 A Ido.

21 Q. Okay. Now, before we go there, I think

22 you said that the protocol that you utilized was

23 from A.S.I.S.?

248 A ltis.

25 Q. Whatis AS.IS.?
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1 Q. AndMs. Wright was a victim of a crime,

2 youwould agree? .
3 . 'A. Shewas. . -
4 Q" And specifically, I believe, it was two
-5 individuals who abducted her; is that right?
: 6 A, Thatis my understanding.
7 - Q. Andthey made her drive avound to various
8 AT.M:is withdrawing money?
9  A. Thatis what funderstand.
10~ Q. Andsoyou agree with me that is criminal
Y activity of a third party in this case, correct?
127 A, His Ris. !
13 Q. And when we talk about security in this
14 cage, we are talking about preventing Ms. Wright
15 from being the victim of a crime, aren't we?
16 A Weare,
17 Q. And that is because security -- and
18 because security involves people, we can never
19 completely guarantee it, can we?
20 A. Never guarantee what?
21 Q. We can never completely guarantee
22 security, can we?
23 A. Tmnot sure how you -- how one would
24 guarantee security. '
25 Q. Okay. We can't prevent every crime?
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1 A. Wecan' prevent every crime, no.

- 277.Q.. In other words, there is_ no"ciyst_al ball .
3 ormagicpill that would allow us to ;pred_i_cf what -
4 peopiemay do ﬁv'ith.a-ny certafnty?

075 A, That's correct. -
6 Q. All wecandois try and deter it, to
7 avoid it; is that right?
8 A, Welknow what works. And we can practice
9 those things that work.
10 Q. WhenIsay "it" I mean all we can do is
11 try and deter crime and avoid it; is that right?
12 A. That's correct, using those things that we
13 know work. That's correct.
14 Q. Okay. Do you agree that security is a
15 response to conditions?
16 A ltis.
17 Q. And, in other words, industries generally
18 don't engage in unnecessary security practices, do
19 they?
20 A, They dont't.
21 Q. And they respond to -- they respond after
22 events have shown them that such responses are
23 necessary, don't they?
24 A, They respond, yes, because it's a response

25 to the existing conditions at the time and place.
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1 Q. AndMs. Wright was a victim of a crime,

2 you would agree?

3 A Shewas,.

4 Q. And specificaily, I believe, it was two

5 individuals who abducted her; is that right?

6  A. Thatis my understanding.

7 Q. Andthey made her drive around to various
8 A.T.M.s withdrawing money?

9 A Thatis what I understand.

10 Q. And so you agree with me that is criminal
11 activity of a third party in this case, correct?

12 A. Ttis. liis.

13 Q. And when we talk about security in this
14 case, we are talking about preventing Ms. Wright
15 from being the victim of a crime, aren't we?

16 A Weare.

17 Q. And that is because security -- and

18 because security involves people, we can never
19 completely guarantee it, can we?

20 A. Never guarantee what?

21 Q. We can never completely guarantee

22 security, can we?

23 A. I'mnot sure how you -- how one would
24 guarantee security.

25 Q. Okay. Wecant prreven't'_evc_:ly.cri‘me‘?

Booth, William 2012-09-20.txt Page 74 .-

245



00075
1A Wecan't prevent every c_'g‘im,;:s.:o_; '
2 Q. Inother wads, thére 1s no crystal ball
3 or magic pill that would allow us to predict what
4 people may do with any certainty?
5 A. That's correct.
6 Q. Allwecandoistryand deter it, to
7 avoid it; is that right?
8 A. Weknow what works. And we can practice
9 those things that work.
10 Q. WhenIsay "it" I mean all we can do is
11 try and deter crime and avoid it; is that right?
12 A. That's correct, using those things that we
13 know work. That's correct.
14 Q. Okay. Do you agree that security is a
15 response to conditions?
16 A Ttis.
17 Q. And, in other words, industries generally
18 don't engage in unnecessary security practices, do
19 they?
20  A. They dont.
21 Q. And they respond to - they respond after
22 events have shown them that such responses are
23 necessary, don't they?
24 A. They respond, yes, because it's a response

25 to the existing conditions at the time and place.
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1 A Yes.

2 Q. Do you agree with that characterization?

3 A Yes.

4 Q. Would you agree that security is

5 protection from injury or loss caused by deliberate
6 action of another party?

7 A Yes.

8 Q. And would you agree that the difference

9 between those two concepts as set forth in this Risk

10 Management Associates' document is people and

11 intent?

12 A, Yes.

‘13 Q." And so security is a people problem?
A R

157 "Q. And-withregard to intent, that means
*. 16 "there is .an intent 1o do. harm; is that right?
- 17 A, Well, security is a'people problem, but it -
{8 can be'exacerbated by miile.sﬁii;r,ogﬁdi-ngs in which the
19 _securify incident oocuss.
.20 Q. Okay. Butthe peopie are the ones who.
21 actually intend to do i€ harifi; is that right?
22 A. That'scomeet.
23 Q. And se(':urityAwould encompass a criminal
24 action; is that right?
25 A, It would.
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1 A Tam.

2 Q. Do you have any knowledge as to the kinds
3 of dogs she has?

4 A. Idon' recall.

5 Q. Okay. Soyoudon't know if they are - if

6 she indicated they were aggressive or anything like
7 that?

8 A, Tknow that she had to hold one of the

9 dogs back.

10 Q. Okay. So we least know that someone being
11 in proximity to these criminals with some dogs that
12 had to be held back didn't stop them from doing it,

13 don't we?
14 A. Weknow that.
15 Q. And -

16 A. However, let me qualify that, The
17 kidnapping had~already taken place and was
18 progressing at that point. So they were faced with
19 no other choice but to continue on or else shoot the
20 dogs and the neighbor.
21 Q. Soyour belief is that they started this
22 crime before she came walking up?
23 A Yes.
724, . Q. Now, obvieusly, like 1 said the record” -
- 25 doesn't know this, Building 2200 is not-a building
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1 by fiself, riéht? “There ate other buildings areund .
2 # is what T irying to say, - N
3¢ A..Oh,yes. - _

4: - Q. Ispatof alarger fbonip']e;i.‘?‘

5 A7 Yes,

“ 6. Q. _And so there are buildings to the left of -

7 it, to the right of it, and even in front of the. :

8 walkway to Ms. Wright's residence; is that right?

9 A Yes.

10 ‘Q.»_: And so we know people live in those:

11- buildings, right? ' o

12 A Yes. -

13 Q. They could hear somebody scream if they
14 scieamed, right?

15 A. Correet. !

16 Q. Andwe know that possibility didn't deter
17 them, too, Tight?:

“18. A, That's carrect. "

19 Q. Your belief is that the Defendants in this
20 case were at fault, correct?

21 A. That's correct.

22 Q. What percentage of fault do you apportion
23 to the two individuals who actually committed the
24 crime in this case?

25 MR. HOOD: Objection to the form.
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1 A. Wedo not.

2 Q. And, in fact, have you seen anything to

3 suggest that they were being followed when Ms.

4 Wright was driving them around?

5 A, Thave.

6 Q. In another vehicle?

7 A, That's correct.

8 Q. Would that tend to indicate that maybe

9 they came there in a car with maybe some sort of
10 accomplice?

11 A, It might.

12 Q. It would not suggest that they walked up

13 to the complex, would it?

14 A. Thave no way of knowing.

15: Q. -Okay. Your opinion is that the o

16 Defendants' actions or omissions were the proximate -

- 17 cause of this abduction, correct?
18- A, Absolutely. :
.19 . Q. Tknow and you know, but let me make my;
. 20 record. You héifen‘i spoken to the two individuals

21 that abducted the Plainﬁﬂ",- m'ght?
22 . A. lhavenot.

23 Q. Youdon't know directly why they were

. 24 positioned where the Plaintiff claims they. were at .

_ 25 the time of her abdugtion, do you?
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1 - A Tdomnet.

2 Q. Andifthigy said it was because they had -
3 been watching the T%l‘éiﬁﬁff‘é coming and goings,
4 hat would be relevant, would't it?
5 A, Yes.
6 Q. Andif they said they didn't ‘care one way
7 or the other about the shrubs, it would also be
8 ‘relevant, wouldn't it?
9 A Yes.
10 Q. Andifthey said that any amownt of -
11 lighting wouldn' have mattered, that would also be’
12 relevant, wouldn'it?
13 0 A Yes.
14 Q. Do you know if anyone witnessed this
15 crime?
16  A. Iknow that a neighbor did not know she
17 was witnessing it, but she actually did.
18 Q. Do you know the name Lisa Watson? Have
19 you ever heard that name?
20 A, Yes.
21 Q. And you haven't spoken with Ms. Watson in
22 this case? '
23 A. Thave not.
24 Q. Areyou aware that she was there with her
25 dogs?
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1 A Wecan't prevent every crime, no.

2 Q. Inother words, there is no crystal ball

3 or magic pill that would allow us to predict what

4 people may do with any certainty?

5 A, That's correct.

6 Q. All wecando istry and deter it, to

7 avoid it; is that right?

8 A. Weknow what works. And we can practice
9 those things that work.

10 Q. When Isay "it" I mean all we can do is

11 try and deter crime and avoid it; is that right?

12 A. That's correct, using those things that we

13 know work. That's correct.

~¥4 Q. Okay. Do you agree that security isa

-15 response to conditions?

16. 7 A, Ttis..

17 Q. And, in othier words, industiies generally
18 don't engage-iir unneccssary security practices, do
'19 they? - )

20 © A. Theydont,

21: Q. And they respond to -- they respond after -
22 events have shown them that such responées .ére :
23 hecessary, dom'l they? -

24 " A. They respond, yes, because it's é_ respohse‘

25 to the existing conditions at the time and place.
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1 A. May be,

2 Q. Allright. But in retail establishment

3 cases you don't include motor vehicle theft or part
4 theft type incidents?

5 A, Typically don'.

6 Q. Butin this case you've included them in a

7 residential area?

8 A. That's right. '

9 (Mr. Ridgeway entered the room.)

10 BY MR. COMER:

11 Q. Looking at the second page, would you

12 agree with me that the vast majority on this page
13 are also vandalism or some type of theft of boat or
14 motor vehicle, that kind of thing?

15 A Ido.

16 Q. AndIdon't think there are any instances
17 on this page of what I would call violent crime like
18 assault or battery or anything like that, right?

19 A. Ithink you are correct.

20 Q. Okay. This list -- because T've gotten a
21 -lot of criminal ipci.df;_nht-_rgi)qz-‘t_s_._.l;n.:tliis-,.c;é‘sé." _
22 Would this list constitate the ones you believe to

-.23 be relevant 10 your analysis?

24. A, Actually theones that I would use in my
25 én.aiysis, imside or outside.of litigation, would be
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I+ what is on the first page.

2 Q. Sothe ones on the first page are it?

3 A Thatisit. Ifound these others

4 interesting. The same issues are continuing, I

5 made the little note up there in the balloon because
6 Inoted that Ms. Wright said that she was told that
7 there was a security — that they had security

8 officers when she signed her original lease.

9 This seems to support the fact that they

10 did have security officers at the ti/me. Also noted
11 Icould find nothing where they told people that the
12 didn't have security officers.

13 Q. I'msorry. Where — when you are talking
14 about the balloon, what are you talking about?

15 A. Onthe second page, it's the 2003, 2004.

16 Q. Yes,sir.

17 A. Seethe balloon up there?

18 Q. Uh-huh.

19 A. All of these are just notes to myself,
20 Q. Right.

21 A, Itsays, "Guard company, South Carolina
22 Security Enforcement Agency, in 5/15/03 report.
23 Q. What does that mean?

24 A, Thereis a report of a crime on 5/15/03 at
25 the location. And noted in that crime is a

Booth, William 2012-09-20.txt Page 183 v

254




00179
1 that I did not include. So these are those crimes

2 that appeared to be stranger-on-stranger crimes that
3 happened out in the parking lot that would have been
4 impacted by better lighting, courtesy officer
5 patrolling, better sight lines, things of this
6 nature.
“7 - Q. Okay. Looking ou this first page, #
‘8 looks -- would you agiee with me -~ and we are going.
- 9 1o1atk about some of the specifics in a minute, but . .
10 that the vast majority of'the ones lisled ot this
11 page refate to motor vehicle theft or theft of ¢
- 12 parts, that kind of thing?
_ 13 A, Thatis what you have in parking ¥ots. -
© 14 That's tight. -
15 Q. Allright. There is one dated
- 16 December 4th, 2006, which is assault. Do you see

17 that?

18 A. Yes.

19 Q. And that is stranger-on-stranger assault?
20 A. Yes.

21 Q. Okay. Further down thereisa July 13th,

22 2008, attempted home invasion. Do you see that one?
23 A Ido.

24 Q. Was that when the people were home?

25 A, That is my understanding,
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1 correct, that is different from just having a

" 2 courtesy officer, right?
3 A, Absolutely.
4 Q. And just to make sure I'm clear, the
5 ones -- the criminal incident report on the page
6 that at the top says, 05-06-07-08, those are the
7 ones you believe to be relevant to your analysis?
8 A Yes.
9 Q. The ones on the next page really aren't
10 relevant?
11 A. Well, they were interesting, you know.
.12~ Q. Okay. -So'at least in terms of the onés
13 listed at the page that has 05-06-07-08, looking on
14 that page, we basically just have two incidents of
- 15 viglent crime where someone was assaulied oi someone
- 16 was about 1o be pért of a home invasion?
- 17 A, Yes.:
18,7 Q. Two instances that predate Ms, Wright's
19 incident, correct?
20 A. Comect. |
21. . Q. Neither of these are abduction, right?
=22 A. Youareright,
23 Q. Do you know if -- neither of them,
24 obviously, involve instances of people assaulted by
25 someone hiding behind a shrub, right?
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| A. Not as far as I know.

=2 Q. Do younremember from fooking at any
: 3 criminal incident report where a victim said that it "
¢ 4 was dark and thiere wds"'a-l.a-él'; ‘of lighting?
5 A Tdomii remember that.
6 Q. Do you remetnber from fooking at'éﬁy
7 “criminal incident report wheie a victim said that
8 ‘the shruibbery was overgrown?
9 A. Tdon't remember that.
10 Q. Okay. Looking at the first page of your
11 site visit notes, I notice about four or five lines
12 dowﬁ it says, "She advised that she approached her
13 apartment from the parking lot. There were two
14 black males that were seated on the ramp that led up
15 to her door.” Did that come from the criminal
16 incident report?
17 A. Ttdid.
18 Q. Further down, and I apologize I'm
19 backirackiﬁg to lights here, you say about halfway
20 down, "Lights could be turned out with a single
21 switch that is available to anyone, even outside the
22 apartment." What are you talking about there?
23 A, Icanshow you better with a picture, if
24 you are asking for that reason?
25 Q. Sure.
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1 A. 1think they categorized the crime as

2 being -- I don't know if they said it was a low
3 crime area, but an average -- just an average area.
4 Q. Average crime?
5 A Yes
6 Q. Did you determine - strike that, And did
7 yourely on that testimony to any degree for your
8 opinions?
9 A, Yes. Ihad pulled crime reports prior to
10 reviewing their testimony. So I was aware of what
11 was going on in the area.
12 Q- How would you characterize crime in. this
13 area? And when we are talking about the area, let’
: 14 charactérize it the way I think it was characterized'
.15 "inthe Gabr and Isenhoward depositions, and ]
 16-believe that was the Harbison area.
217 AL 1tank #'s an average area.
18 Q. Okay.
19 A, Idon'tthink it's low crime. I don't
20 think it's high crime. I think Wellspring has got a
21 significant number of incidents occurring, but I
22 think the area is an average crime area.
23 Q. Okay. Did you review the policy and
24 procedure manual for Wellspring Apartments?
25 A Tdid.
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United States District Court,
D. South Carolina,
Columbia Division,

Stacey D. COOKE, Plaintiff,

V.
ALLSTATE MANAGEMENT CORPORATION, d/b/a
The Park Apartments, Defendant.

Civ. A. No. 3:89-1476-15.
Feb. 28, 1990.

Tenant brought action against landlord, seeking to re-
cover damages after she was allegedly assaulted by an
intruder who gained access to her second-floor apartment.
Landlord moved for summary judgment. The District
Court, Hamilton, J., held that; (1) the South Carolina
Residential Landlord and Tenant Act imposed a duty
on the landlord to provide habitable premises, but did not
require the landlord to protect the tenant from criminal
activity; (2) genuine issues of material fact existed, pre-
cluding summary judgment, on whether the landlord neg-
ligently Ieft a ladder near the tenant's apartment that was
used by the intruder to obtain entry; (3) South Carolina
did not impose an affirmative duty on landlords to protect
tenants from criminal activity; and (4) the landlord's rep-
resentation that the apartment complex was “safe” was
one of opinion rather than fact and could not form the
basis of a fraud action.

Motion for summary judgment granted in part and
denied in part.

West Headnotes
[1] Landlord and Tenant 233 €=164(1)

233 Landlord and Tenant
233VII Premises, and Enjoyment and Use Thereof

233VII(E) Injuries from Dangerous or Defective
Condition

233k164 Injuries to Tenants or Occupants
233k164(1) k. In General; Defective or
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Dangerous Conditions. Mast Cited Cases

Under South Carolina law, exculpatory clause of
residential form lease did not bar tenant's negligence ac-
tion against landlord arising out of alleged criminal as-
sault in tenant's apartment; although exculpatory clause
explicitly mentioned loss, injury or damage arising out of
criminal acts, clause did not tie those criminal acts to any
alleged negligence of landlord.

12] Landlord and Tenant 233 €%0164(1)

233 Landlord and Tenant
233VI1] Premises, and Enjoyment and Use Thereof

233VII(E) Injuries from Dangerous or Defective
Condition

233k164 Injuries to Tenants or Occupants

233k164(1) k. In General; Defective or
Dangerous Conditions. Most Cited Cases

Obligation imposed on landiords by South Carelina
Residential Landlord and Tenant Act to keep premises
fit and habitable did not extend to protecting tenants from
criminal activity. 8.C.Code 1976, §§ 27-40-20(z). (b)2),
27-40-440(2)(2).

3] Negligence 272 €234

272 Negligence
272111 Standard of Care

272k234 k. Voluntarily Assumed Duties. Most
Cited Cases :

(Formerly 272k2)

Under South Carolina law, person who undertakes af-
firmative act has duty to use reasonable care.

[4] Federal Civil Procedure 1704 €+2515

170A Federal Civil Procedure
170AXVII Judgment :
170AXVIIC) Summary Judgment
170AXVII(C)2 Particular Cases
170Ak2515 k. Tort Cases in General. Most
Cited Cases '
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Genuine issue of material fact existed, preciuding
summary judgment in tenant's negligence action against
landlord under South Carolina law, about whether land-
lord negligently maintained premises by leaving unse-
cured ladder which was allegedly used by intruder to
climb onto tenant's second-floor balcony, obtain entry to
her apartment, and assault her.

[5] Landlord and Ten:ant 233 €=2164(1)

233 Landlord and Tenant
233V Premises, and Enjoyment and Use Thereof
233VII(E) Injuries from Dangerous or Defective
Condition
233k164 Injuries to Tenants or Occupants _
233k164(1) k. In General; Defective or
Dangerous Conditions. Most Cited Cases

South Carolina's “concealed danger” exception to
general rule that landlord has no affirmative duty to main-
tain physical condition of premises did not extend to pro-
tecting tenants against criminal activity.

[6] Landiord and Tenant 233 €2164(1)

233 Landlord and Tenant
233V1] Premises, and Enjoyment and Use Thereof
233VIKE) Injuries from Dangerous or Defective
Condition
233k164 Injuries to Tenants or Occupants
233k164(1) k. In General; Defeciive or
Dangerous Conditions. Most Cited Cases

South Carolina's common areas exception to general
rule that landlord has no general affirmative duty to main-
tain physical condition of premises did not apply to
criminal activity; common areas exception applied to
physical condition of premises.

[7] Landlord and Tenant 233 €2164(1)

233 Landlord and Tenant
233V1 Premises, and Enjoyment and Use Thereof
233VII(E) Injuries from Dangerous or Defective
Condition
233k164 Injuries to Tenants or Occupants

233k164(1) k. In General; Defective or
Dangerous Conditions. Most Cited Cases

Landlord's use of standard sliding glass doors with
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standard locks was not actionable under South Carolina
law by tenant who was allegedly assaulted by intruder
who entered apartment through sliding glass door from
balcony; tenant merely alleged that locks chosen for all
sliding glass doors in apartment complex were inade-
quate, not that anyone negligently repaired lock.

[8] Landlord and Tenant 233 €=164(1)

233 Landlord and Tenant
233V Premises, and Enjoyment and Use Thereof

233VI(E) Injuries from Dangerous or Defective
Condition

233k164 Injuries to Tenants or Occupants

233k164(1) k. In General; Defective or
Dangerous Conditions. Most Cited Cases

Landlord's advice about safety of apartment complex
did not give rise to actionable negligence under South
Carolina law after intruder entered tenant's apartment and
allegedly assaulted her; duty of due care in giving advice
did not apply to casual conversation about apartment
complex.

[91 Landlord and Tenant 233 €=164(1)

233 Landlord and Tenant
233Vl Premises, and Enjoyment and Use Thereof
233VI(B) Injuries from Dangerous or Defective
Condition
233k164 Injuries to Tenants or Occupants

233k164(1) k. In General; Defective or
Dangerous Conditions. Most Cited Cases

South Carolina law does not impose duty on land-
lords to protect tenants from criminat activity.

[10] Negligence 272 €433

272 Negligence
272X7]1 Proximate Cause
272k430 Intervening and Superseding Causes
272k433 k. Intentional or Criminal Acts. Most
Cited Cases
(Formerly 272k62(1))

Under South Carolina law, criminal act is not neces-
sarily superseding cause as matter of law that would pre-
vent negligence from being proximate cause of tnjury.
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[11] Federal Civil Procedure 170A €=21515

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AX VII(C)2 Particular Cases
170Ak2515 k. Tort Cases in General. Most
Cited Cases

Genuine issues of material fact existed, precluding
summary judgment for landlord in tenant's negligence
action under South Carolina law, about whether landlord's
leaving unsecured ladder near tenant's apartment was
proximate cause of injuries that occurred when intruder
allegedly used ladder to obtain entry to tenant's second-
floor apartment and assault her.

[12] Fraud 184 €11(1)

184 Fraud
1841 Deception Constituting Fraud, and Liability
Therefor
184k8 Fraudulent Representations
184k11 Matters of Fact or of Opinion
184k11(1) k. In General. Most Cited Cases

Landlord's representation that apartment cornplex
was “safe” was expression of opinion, rather than fact,
and, thus, could not form basis of fraud action by tenant
who was allegedly assaulted by intruder,

*1206 Joseph H. McCulloch, Jr., Swerling, Harpootlian &
McCulloch, Columbia, S.C., for plaintiff,

Charles E, Hill, Robert A. Bernstein, Columbia, S.C., for
defendant.

ORDER
HAMILTON, District Judge.

This action arises out of a criminal assault that oc-
curred at approximately 3:00 a.m. on Septernber 15, 1988.
Plaintiff was asleep in her apartment at The Park apart-
ment complex in Richland County, South Carolina when
an intruder entered her apartment through the sliding glass
door to the balcony. Plaintiff alleges that the attacker was
able to reach the balcony of her second floor apartment by
using a ladder left nearby. The attacker attempted to rape
plaintiff and stabbed her several times before fleeing.
Henry Mack Taylor, Jr. pled guilty to first degree bur-
glary and attempted criminal sexual assault.

Page 3

Plaintiff has brought this ection against Alistate Man-
agement Corporation, the corporation that managed The
Park apartment complex, alleging two causes of action:
negligence and fraud. The matter is currently before the
court on defendant's motion for summary judgment on
both causes of action. After considering the arguments by
the parties, the record, and the applicable law, this court
has determined that summary judgment is appropriate on
plaintiff's fraud claim and on all of plaintiffs allegations
of negligence except the claim that by leaving an unse-
cured ladder nearby, defendant undertook an affirmative
act that it did not perform with due care. Rule 56
Fed.R.Civ.Proc,

1. Negligence
A. Introduction
Plaintiff alleges that defendant was negligent in:

1. failing to adequately light the outdoor common areas
around the buildings;

2. faiting to hire security guards;

3. failing to provide adequats locks on the sliding glass
doors;

4, failing to warn of past assauits in the complex;

5. failing to have Henry Mack Taylor, Jr. remeved from
the premises;

6. failing to warn of Taylor's presence;
7. failing to examine and improve security measures;

8. failing to maintain maintenance equipment safely on
the premises.

. Complaint, para. 14.

Defendant argues that summary judgment is appro-
priate on the negligence cause of action on following
grounds: (1) Exculpatory Clause—The lease contained a
provision relieving defendant of liability; (2) Duty—
South Carolina law imposes no duty on a landlord to pro-
vide protection *1207 against the criminal activities of
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third parties; (3) Proximate Cause—Even if a duty did

exist, the criminal activity of a third party constitutes, asa

matter of law, a superseding cause, severing the chain of
causation.

B. Exculpatory Clause

{11 The lease signed by plainiiff provides that defen-
dants would not be liable for

eny loss, injury or damage to person or property ... aris-
ing out of the failure of any appliance ... or caused by
any casualty or catastrophe including without limitation
... criminal acts, or from any other cause whatsoever,
whether or not due to negligent acts or omissions by
You, your famity and guests or by any third parties, in-
cluding without limitation other occupants of this
epartment, and you assume all risk and agree to indem-
nify Us from any such loss, injury, or damage.

Lease, para. 10. Defendant, emphasizing plaintiff's
education, argues that this exculpatory clause is enforce-
able and bars plaintiff's cause of action based on negli-
gence. Plaintiff argues that the clause is unenforceable, or,
elternatively, that the clause should be narrowly construed
in such a way as to allow plaintiffs allegation of defen-
dant's negligence.

South Cerolina law on exculpatory clauses in con-
tracts makes clear that such clauses are disfavored:

Contracts that seek fo exculpate a party from liability
for the party's own negligence are not favored by the
law. An exculpatory clause ... is to be strictly construed
against the party relying thereon. “It will never be con-
strued ... to exempt [a party] from liability for his own
negligence ... in the absence of explicit language clearly
indicating that such was the intent of the parties.

South Caroling Elec. and Gas Co. v. Combustion
Engineering, Inc., 283 S.C. 182, 322 S.E.2d 453, 458
(Ct.App.1984) (holding that exculpatory clause limiting
liability for negligent manufacture did not exculpate de-
fendant from alleged negligent design).

The South Carolina Supreme Court has held that such
clauses “may or may not be enforceable,” depending upon
considerations of public policy. The court has listed as
examples of violations of public policy attempts to excul-
pate “for negligence in the performance of a duty of pub-
lic service, or where a public duty is owed, or public in-
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terest is involved, or where public interest requires the
performance of a private duty, or when the parties are not
on roughly equal bargaining terms.” Pride v. Southein
Bell Telephone and Telegraph Co., 244 S.C. 615. 138
S.B.2d 155 (1964). See also Murray v. The Texas Co., 172
S.C. 399, 174 S.E. 231 (1934) (“even under the view that
a person may under some circumstances contract against
the performance of ... duties [a party owes independent of
the contract], be cannot do so where the interest of the
public requires the performance thereof, or where, be-
cause the parties do not stand on a footing of equality, the
weaker party is compelled to submit to the stipulation™)

In the case most helpful for our purposes, the South
Carolina Supreme Court interpreted an extremely broad
exculpatory clause as not including negligent acts of the
party who drafted the clause. The clause at issue in
Murray v. The Texas Co. provided that an agent would
hold the company harmless from “all claims, suits and
liabilities of every character whatsoever arising from the
existerce or use of the equipment at said station.” Id. 174
S.E. at 232, The court held that

the provision of a contract relieving one of the parties
thereto of liability for his or its own negligence should
be clear and explicit.... The defendant itself wrote the
provision into the contract for its own benefit. It could
have plainly stated, if such was the understanding of the
parties, that the plaintiff agreed to relieve it in the mat-
ter from all liability for its own negligence, As it did not
do-s0, we resolve all doubt, as we should, in favor of
the plaintiff, and hold that it was not the intent of the
parties to give *1208 to the conract as written the ef-
fect claimed by the company.

d.

In light of the exiremes to which the South Carolina
courts have gone to avoid enforcing a broad reading of an
exculpatory clause, this court is confident that the clause
does not bar plaintiff's negligence claim. A close reading
of the clause reveals that the clause does not explicitly
exculpate defendant from liability for its own allegedly
negligent acts. The clause does mention the negligence of
the lessee and of third parties, while glaringly omitting
any reference to the negligence of defendant. Although it
does mention criminal acts, the clause does not tie those
criminal acts to any negligence of defendant. Because this
is a form contract, plaintiff did not have equal bargaining
power, and most importantly, the clause does not explic-
itly include the negligent acts of defendant, this clause
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does not bar plaintiff's negligence claims.

C. Statutory Basis of Duty

[2] Plaintiff argues that the South Carolina Residen-
tial Landlord and Tenant Act (SCRLTA) imposes upon
2 landlord the duty to provide protection against criminal
essault. Plaintiff points specifically to S.C.Code Ann. §
27-40-440(a)(2), which requires that a landlord “do
whatever is reasonably necessary to put and keep the
premises in fit and habitable condition.” Onto that section,
plaintiff superimposes S.C.Code Ann. § 27-40-20(a).
which provides that the SCRLTA “must be liberally con-
strued and applied to promote its underlying purposes and
policies,” and S.C.Code Ann. § 27-40-20(b)(2), which
encourages “landlords and tenants to maintain and im-
prove the quality of housing.” Plaintiff argues that these
directives distinguish the S.C. Act from the acts of other
jurisdictions in which arguments similar to plaintiff's have
been rejected.

Defendant, on the basis of an interpretation of the
Virginia Landlord/Tenant Act, argues that the duty of the
landlord to keep the premises fit and habitable does not
extend to protection against criminal activity. Defendant
relies upon Deem v. Charles E. Smith Management. Inc..
799 F.2d 944 (4th Cir.1986), in which the court inter-
preted Va.Code § 55-248.13(a)(3). That section requires a
landlord to “keep all common areas shared by two or
more dwelling uaits of the premises in a clean and safe
condition.” The cowt interpreted the phrase “safe condi-
tion” as referring to the protection of the tenant “from
injuries caused by failures of the building—collapsing
stairs, faulty walls, dangerous windows.” Id, at 946. The
Act, the court concluded, did not impose any duty on the
landlord to protect against criminal activity, Jd

The SCRLTA does not impose any duty on a land-
lord to protect tenants from criminal activity. The reason-
ing of the Deem cowrt is sound, and applies to the S.C,
Act. In fact, the word “safe,” which was the basis of
plaintiff's argument in Deem (and similar arguments in
other jurisdictions), is absent from the SCRLTA. The S.C.
Act uses the terms “fit” and “habitable.” It is an even
greater stretch to construe those terms to include protec-
tion against criminal activity than it was to so construe the
word “safe.” The South Carolina Residential Landiord
and Tenant Act does not impose a duty on a landlord to
provide protection to his tenants against criminal activity
of third parties. See also Williams v_William J. Davis,
Inc., 275 A.2d 231 (D.C.1971); De Koven v. 780 West
End Realty Co., 48 Misc2d 951, 266 N.Y.S2d 463
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(1965); Pippin v. Chicage Housing Authority. 78 111.24
204, 35 Hl.Dec. 530, 399 N.E.2d 596 {1979). See gener-
ally, Annotation Landlord's Obligation to Protect Tenant
Against Criminal 4ctivities of Third Persons, 43 A.LR.3d
331 § 5(a) (1972).

D. Common Law Basis of Duty

Having determined that the SCRLTA does not im-
pose a duty on landlords to protect tenznts from criminal
activity, the initial question becomes whether South Caro-
lina common law imposes such a duty. “The breach of
legal duty is essential to negligence and such a duty is that
which the law requires to be done or foregone *1209 with
respect to a particular individual or the public at large.”
South Caroling Electric & Gas Co. v. Utilities Construc-
tion Co., 244 S.C. 79, 88, 135 S.E.2d 613, 617 (1964).
See also Kershaw Motor Co, v. Southern Railway Co.,
136 S.C. 377, 382, 134 S E. 377, 378 (1926). The ques-
tion of whether a duty is owed is & question of law for the
court to determine. Ballow v. Sigma Nu General Frater-
nity, 291 §.C. 140, 352 S.B.2d 488 (Ct.App.1986): Aravjo
v. Southern Bell Telephone and Telegraph Co.. 291 S.C.
54, 351 S.E.2d 908 (Ct.App.1986). This court's task, in
the absence of South Carolina case law on point, is to
forecast how the South Carolina Supreme Court would
view the question of a landlord's duty under these circum-
stances. ™ Commissioner v. Fstate of Bosch, 387 U.S.
456. 87 S.Ct. 1776, 18 L.Ed.2d 886 (1967): Wilson v.
Ford Motor Co., 656 F.2d 960 (4th Cir.1981).

FN1. The wide range of approaches taken by
courts in other jurisdictions establishes only that
support can be found for practically any position.
See generally, Annotation, Landlord's Obliga-
tion to Protect Tenant Againsi Criminal Activi-
ties of Third Persons, 43 A.LR.3d 331, That an-
notation attempts to summarize the case law as
follows:

Courts considering whether a landlord is under
& duty to protect his residential tenants against
criminal activities of third persons generally
have held that no such duty exists\merely by
reason of the relationship, but that a duty may
arise under the particular circumstances of in-
dividual cases. Thus, it has been said in a
number of cases that a landlord is not an in-
surer of the safety of his residential tenants
against third-person criminal activities, and
that any liability of a landlord for injuries or
damages resulting from such activities must be
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predicated either upon the breach of a contrac-
tuel or statutory obligation, or upon a showing
of negligence constituting the proximate cause
of the loss.

1d. at § 2(a), p. 335.

Plaintiff and defendant agree that South Carolina
common law imposes on a landlord no general affirmative
duty to maintain the physical condition of the premises.
See, e.g., Young v. Morrisey, 285 S.C. 236, 329 S.E.2d

Excépti on
Affirmative Acts
Concealed danger
Common area
Undertaking

Plaintiffs Memorandum in Opposition to Defendant's
Motion for Summary Judgment, pp. 8-14.

The cases agree that a landlord who increases the risk
of loss from criminal activities is under a duty to exercise
reasonable care to protect his tenants against the foresee-
able risk of harm arising out of his action. See Annotation,
43 ALR.3d 331, § 7(b). The cases falling within this
category include a landlord placing keys in an accessible
place and a landlord leaving an apartment door unlocked.
See, e.g., McCappin v. Park Capitol Corp., 42 N.J.Super.
169, 126 A.2d 51 (1956); Annotation, 43 A.LR.3d 331,
Plaintiff has alleged that defendant's improper storage of
the ladder brings it within this rule, which she argues is
consistent with the South Carolina “affirmative act” ex-
ception to the rule against landlord liability. Defendant
responds that no such duty is owed, and that even if South
Carolina law does impose such a duty, there is no evi-
dence to support plaintiffs allegation that The Park's lad-
der was used.

[3] It is necessary first to determine whether plain-
tiff's interpretation of the affirmative act rule is correct.
Generally speaking, negligence principles impose a duty
to act with due care regardless of the context. Whether a
person was under a duty to take a particular action is ir-
relevant for purposes of this standard. “{OJne who as-
sumes to act, even though under no obligation to do so,
may become subject to the *1210 duty to act with due
care.” Crowley v. Spivey, 285 S.C. 397, 406, 329 S.E.2d
774, 780 (Ct.App.1985). Having established that South
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426 (1985) (“traditionally, under the law of South Caro-
lina, a landlord owes no duty to maintain leased premises
" in a safe condition”)., From that well-established rule,
defendant reasons that South Carolina would not, under
any circumstances, impose on landlords a duty to protect
their tenants from criminal activity. Plaintiff relies on
exceptions to that general rule, arguing that she has al-
leged facts that would bring the case within each of the
four exceptions, and that it is not a significant extension
of South Carolina law to apply those exceptions to fore-
seeable criminal activity. Those four exceptions are:

Allegation
Ladder improperly stored

Lurking criminals, improperly stored ladder, inadequate lock
Improperly stored ladder, design of the complex
Inadequate locks, advice about safety

Carolina law imposes a duty on a person to use reasonable
care when any affirmative act is undertaken, it becomes
necessary to examine the record for evidence relating to
this duty in this case.

[4] Plaintiff alleges that defendant negligently main-
tained the premises by leaving an unsecured ladder out-
side, which plaintiff's assailant then used to climb onto
her balcony. Henry Mack Taylor testified in his deposi-
tion that he used a wrought iron railing that he found on
the patio of a nearby apartment to climb onto plaintiff's
balcony. Deposition of Henry Mack Taylor, p. 26. He also
testified that he did not use any property of The Park
apartments to facilitate the break-in. /4. at 27. Defendant
also points to the deposition testimony of Dwight
Kraschnewski, a maintenance worker at The Park apart-
ments, who testified that all ladders kept by The Park are
stored in a building, except one extension ladder, which is
kept outside. Deposition of Dwight Kraschnewski, p. 29.
The extension ladder is kept “outside of Building 15-B
between the bushes and the building, actually between the
condensing units and the building.” /d. Defendant argues
that the testimony of Taylor and Kraschnewsld refutes
plaintiff's theory that Taylor used The Park's ladder to
break into the apartment.

Plaintiff testified in her deposition that immediately
after the attack, she saw a ladder leaning apainst her bal-
cony. Deposition of Stacey Cooke, p. 63. She stated that
the assailant grabbed the ladder and ran away. Id. at 64,
She described the ladder as “gray,” “short,” and “light in
color.” Id, She stated that it “could have been” an exten-
sion ladder, and speculated that the Jadder used *could
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have been” a ladder stored nearby and owned by The
Park. Id. at 65, 71.

Construing the evidence in the light most favorable to
the plaintiff, a factual issue has arisen as to whether a
ladder was used by Taylor to enter plaintiff's apartment.
The question on which there is scant evidence, however,
is whose ladder was used. Plaintiff has shown that there
was an unsecured ladder nearby that could have been
used. Based on the marks made by Kraschnewski on a
map of the apartment complex, it appears that The Park's
unsecured ladder was located not far from plaintiffs
apartment. See Exhibit 1 to deposition of Kraschnewski.
Although this evidence is weak at best, this court will
give plaintiff the benefit of every reasonable inference at
this stage. There is a factual issue as to whether a ladder
was used, and there is at least some evidence that The
Park's ladder was unsecured nearby. For that reason, de-
fendant's motion for summary judgment on the negligence
claim based upon the storage of the ladder is denied.

Plaintiff attempts to bring the remaining allegations
of negligence within other established exceptions to the
rule against landlord liability. First, plaintiff argues that
the concealed danger exception would include lurking
criminals, the improperly stored ladder, and inadequate
locks on the sliding glass doors. Second, plaintiff ergues
that the “common areas” exception would include the
open design of the complex and the improper storage of
the ladder. Third, plaintiff argues that the “undertaking”
exception, as she describes it, would include the inade-
quate lock and the advice given regarding safety. The
correctness of plaintiff's argument depends upon the reach
of each of these exceptions under existing South Carolina
law. Because the South Carolina cases do not give any
indication that those exceptions include the type of allega-
tions made by plaintiff, this court concludes that South
Carolina law does not impose a duty on the landlord to
take affirmative action fo protect tenants from criminal
activity 2

EN2. There is a fundamental difference between
imposing a general duty to perform with due care
all affirmative acts, and a duty to take certain af-
fimative precautions. The former is the general
negligence standard the common law imposes on
all persons regardless of the context (see affirma-
tive act discussion, supra ), and the latter de-
pends upon the particular circumstances. The
circumstances under which South Carolina im-
poses affirmative duties on landlords are limited,
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and plaintiff has not shown that they exist here,

*1211 [5] In the case cited by plaintiff as support for
her argument that South Carolina law requires a landlord
to warn of concealed dangers on the premises, the South
Carolina Supreme Court stated that many jurisdictions
permit recovery “where injury results from a defective
condition known to the landlord and concealed by him
from the tenant.” Timmons v. Williams Wood Products
Corp., 164 S.C. 361, 162 S.E. 329 (1932). From that dic-
tum, plaintiff asks this court to interpret South Carolina
law as allowing recovery for a lendlord's failing to advise
of lurking criminals, failing to properly store the ladder,
and failing to install stronger locks on the sliding glass
doors. Plaintiff, acknowledging that the South Carolina
courts have not applied the exception in the way she seeks
to do so now, has ripped the law on concealed dangers
from its context (the physical soundness of the premises).
Criminal activity is a completely different type of danger
than rotting stairways, and none of the concealed dangers
elleged by plaintiff in this case can be said to fall any-
where near the existing parameters of that exception. The
South Carolina Supreme Court has not indicated that it
intends under the label “concealed danger” to shift to the
landlord the responsibility for protecting tenants against
one of the dangers of modern urban life. Because the leap
plaintiff requests this court to make is simply too great,
and because the proposed extension would revolutionize
South Carolina landlord/tenant law, this court rejects the
argument that the concealed danégg exception has any
application to the facts of this case.

FN3, Plaintiff argues that at least one other juris-
diction has made that leap on the basis of this
theory. See Q'Mara v. Western Seven Trees
Corp., 75 Cal.App.3d 798, 142 CalRptr. 487
(1977). Plaintiff did not include a copy of this
case as required by Local Rule 12.05(d). In any
event, South Carclina recognizes a duty owed by
a landlord to a tenant only in narrowly defined
circumstances, and it has not followed Califor-
nia's liberal expansion of that duty in this or
other contexts,

{6] Plaintiff also argues on the basis of the “common
areas” exception. South Carolina law provides that a land-
lord must maintain common areas of an apartment com-
plex that remain under his control: “The law ... creates a
legal duty to keep the same in repair and to operate prop-
erly such parts of the premises which the lessor reserves
possession and control of for the common use of several
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tenants end this is peculiarly applicable to halls, en-
trances, porches or stairways of which no particular tenant
has exclusive possession or control.” Daniels v. Timmons,
216 8.C. 539, 59 S.E.2d 149 (1950). This rule clearly has
never been applied in South Carolina to anything except
physical injuries resulting directly from the condifion of
the premises themselves. For the same reasons discussed
in response to the “concealed dangers” argument, this
court rejects the application of the “common areas” ex-
ception to criminal activity under South Carolina law.
Apain, to extend this rule to include a duty to protect
against criminal activity would stretch it well beyond its
current limits and change the landlord/tenant relationship
dramatically. Plaintiff has presented evidence that some
jurisdictions have made this extension; many others have
not 2 Faced with the task of predicting what South Caro-
lina would do, this court hes concluded that it would not
expand the realm of landlord liability to the extremes ad-
vocated by plaintiff. 22

FN4, See, e.g., Gulf Reston, Inc_v. Rogers, 215
Va. 155,207 S.E.2d 841 (1974). In that case, the
Virginia Supreme Court recognized a landlord's
duty “to maintain the areas over which he has
control in good repair and free from latent de-
fects, rather than the duty to police.” The court
concluded that because the landlord/tenant rela-
tionship is not a “special” one in the eyes of the
law, and because a landlord is not an insurer of
his tenants' safety, a landlord owes no duty to
provide protection against criminal acts.

ENS. Plaintiff attempts to bring the storage of the
ladder and the general layout of the complex
within this exception. Plaintiff never makes clear
how the design of the complex is allegedly neg-
ligent. Whatever the basis for the claim, how-
ever, plaintiff has cited no South Carolina case
imposing an affirmative duty on landlords to in-
stall gates, hire guards, or build fences. Despite
plaintiff's attempts to apply the common areas
cases to this allegation, those cases do not hold
or even imply that such a duty exists.

*1212 [7] Finally, plaintiff attempts to expand the
rule that a landlord's repairs must be performed with due
care. See, e.g, McQuillen v. Dobbs, 262 S.C. 386, 204
S.E.2d 732 (1974). This rule is nothing more than a spe-
cific application of the general negligence standard dis-
cussed in this order, and this court does not disagree with
its possible relevance to some allegations arising out of
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violence committed ageinst tenants. For example, if a
plaintiff offers evidence that a landlord had been asked to
repair a lock on a door, and that the work was performed
negligently, a crime committed by a person entering
through that door may present an actionable negligence
claim against the landlord under South Carolina law.
Plaintiff's attempt to use this rule is not nearly so compel-
ling in this case, however. Plaintiff merely alleges that the
locks chosen for all sliding glass doors in the complex
were inadequate. There is nothing to distinguish this par-
ticular lock from others in the complex, or to indicate that
it malfunctioned. It is a far cry from established principles
of South Carolina law to conclude that a landlord's use of
standard sliding glass doors with standard locks is some-
how actionable under the principles discussed in McQuil-
len v. Dobbs. To hold otherwise would result in the ex-
ception swallowing the rule, and would impose something
approaching strict liability on landlords who use accepted
materials and devices in their apartment buildings.

[8] For similar reasons, plaintiff's attempt to bring the
comments of defendant's agent into this rule must fail.
Plaintiff argues that when defendant provided advice
about the safety of the complex, it did so negligently.
Plaintiff relies upon Garrett v, Snedigar_293 S.C. 176.
359 S.E.2d 283 (Ct.App.1987), in which the court of ap-
peals held that genuine issues of material fact prevented
summary judgment on an allegation that an investment
advisor had not investigated the soundness of a partner-
ship venture with due care. South Carolina law imposes a
duty of due care in giving advice when the advisor has a
pecuniary interest in the transaction. /4. See also Winburn
v. Insurance Co. of North dmerica, 287 S.C. 435, 44],
339 S.E.2d 142, 146 (Ct.App.1985). That rule has never
been extended as far as plaintiff would like it to reach
now, however. There is again a world of difference be-
tween a financial advisor who performs his job negli-
gently and a rental agent making casual conversation
about an apartment complex. It raises no issue of material
fact to allege that a comment that the complex is safe is
“advice.” Such a causal and general comment certainly
does not fall within the current boundaries of the law on
this point. See also Folkens v. Hunt_290 S.C. 194, 348
S.E.2d 839 (Ct. App.1986) (public accountant who under-
takes a task on behalf of a client owes a duty to perform
that task with due care).

The South Carolina Court of Appeals has described
the process by which the common lew has developed,
resulting in a duty being imposed under some circum-
stances and not others:
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There is no formula for determining duty; a duty is not
sacrosanct in itself but only an expression of the sum
total of those considerations of policy which lead the
law to say that a particular plaintiff is entitled to protec-
tion. Suffice it to say that a multiplicity of factors come
into play when courts contemplate the question of duty.
These factors include the policy of deterring future tort-
feasors, the moral culpability of the tortfeasor and nu-
merous other conceivable factors; duty is seen in gen-
eral terms as requiring a person or corporation to con-
form his or its conduct to a standard which is adequate
to protect others from unreasonable risk of harm.

Araujo v. Southern Bell Telephone and Telegraph
Co, 29} S.C. 54, 351 SE.2d 908, 910 (Ct.App.1986).
Aware of those policy considerations in this case, this
court is simply not convinced that the South Carolina Su-
preme Court would recognize a duty as argued by plain-
tiff. Plaintiffs attempt*1213 to extend the duty owed by
store owners and innkeepers in South Carolina is simply
not persuasive in light of the cautious approach the South
Carolina appellate courts have taken even in those con-
texts.

In Shipes v. Piggly Wiggly St. Andrews, Inc., 269
S.C. 479, 238 S.E.2d 167 (1977), the supreme court imn-
plied that under certain circumstances, a store owner may
be liable for injuries suffered by an invitee as a result of
criminal aftack. The court cited comment (f) to
Restatement of Torts (Second) § 344, which provides that
“[i}f the place or character of [a storeowner's] business, or
his past experience, is such that he should reasonably an-
ticipate careless or criminal conduct on the part of third
persons, ... he may be under a duty to take precautions
against it, and to provide a reasonably sufficient number
of servants to afford a reasonable protection.” The court
went on to assume that a duty was owed, but concluded
that the evidence at trial did not show a breach .of the
duty. /d, 238 S.E.2d at 169. Sec also Bullard v. Ebrhards,
283 S.C. 557, 324 S.E.2d 61 (1984) (storeowner owes
duty of reasonable care to protect invitees against criminal
attacks that he knows or has reason to know); Munn v.
Hardee's Food System, Inc., 274 S.C. 529, 266 S.E.2d
414 (1980).

In Daniel v. Days Inn of America, Inc., 292 S.C. 291,
356 S.E.2d 129 (Ct.App.1987), the court declined to ad-
dress the issue head-on of whether a hotel owes a duty to
protect its guests from foreseeable criminal conduct. Con-
cluding that defendant had not properly raised the issue
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on appeal, the court determined that “it should not be al-
lowed to do so now.” {d. 356 S.BE.2d at 131. The court
again cited the Restatement (Second) of Torts § 344. See
also Courtney v. Remler, 566 F.Supp. 1225 (D.S.C.1983),
aff'd, 745 F.2d 50 (4th Cir.1984) (analogizing from the
possessor/invitee and common carrier/passenger relation-
ships, district court concludes that South Carolina would
impose duty on innkeeper to provide reasonable protec-
tion against criminal act).

[91 On the basis of these cases, plaintiff argues that
the South Carolina Supreme Court would extend the ex-
ceptions to the general rule against landlord liability to
include an affirmative duty to protect tenants from rea-
sonably foreseeable criminal conduct. That argument rests
on the assumption that the relationships of store-
owner/invites and innkeeper/guest are analogous to the
relationship of landlord/tenant. This court is not con-
vinced that the analogy is a sound one, and agrees with
the Pennsylvania Supreme Court, which has articulated
the key differences between these relationships:

[P]laces to which the general public are invited might
indeed anticipate, either from common experience or
known fact, that places of general public resort are also
places where what men can do, they might. One who
invites all may reasonably expect that all might not be-
have, and bears responsibility for injury that follows the
absence of reasonable precaution against that common
expectation. The common areas of an apartment com-
plex are not open to the public, nor are the general pub-
lic expected or invited to gather there for other purposes
than to visit tenants.

Tenants in a huge apartment complex ... do not live
where the world is invited to come. Absent agreement,
the landlord cannot be expected to protect them against
the wiles of felonry any more than the society can al-
ways protect them upon the common streets and high-
ways leading to their residence or indeed in their home
itself,

An apartment complex is not a place of public resort
where one who profits from the very public it invites
must bear what losses that public may create. It is of its
nature private and only for those specifically invited.
The criminal can be expected anywhere, any time, and
has been a risk of life for a lang time.

Feld v. Merriam, 506 Pa. 383, 485 A.2d 742, 745-46
{1984). Because this court agrees that the landlord/tenant
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relationship is fundamentally different than the relation-
ships for which South Carolina law will impose a duty to
protect against criminal activity, it declines plaintiffs in-
vitation *1214 to extend the law of South Carolina so far
beyond its current boundaries.

E. Proximate Cause

Because under general South Carolina negligence
law, all affirmative acts must be performed with due care,
plaintiff has shown that defendant had a duty to use due
care when maintaining the premises and storing equip-
ment. It is necessary, therefore, to turn to defendant's ar-
gument that proximate cause is lacking as a matter of law.
Defendant argues that the criminal activity of Taylor con-
stitutes & superseding cause that would break the chain of
causation. Plaintiff argues that several complaints had
been received by defendant about Taylor's presence on the
premises, and that he was a suspected peeping tom. After
considering the deposiion testimony of defendant's
agents, this court cannot determine as a matter of law that
the criminal activity by Taylor was unforeseeable and that
proximate cause is lacking.

[10] South Carolina law on proximate cause as ap-
plied to criminal activity makes clear that a criminal act is
not necessarily a superseding cause as a matter of law.
The original negligent actor is not relieved of liability
unless the subsequent criminal act was unforeseeable. In
Shepard v. South Carolina Dept. of Corrections, 385
3.E.2d 35 (Ct.App.1989), for example, the South Carclina
Court of Appeals affirmed the factfinder's conclusion, but
found the proximate cause issue to be a close one. In that
case, plaintiff sued the South Carolina Department of
Corrections after a criminal escaped from its custody and
went on a crime spree, The court concluded that the trial
court could have determined that the criminal activity was
not foreseeable, which would relieve the original neghi-
gent actor of its liability. Calling the factual question of
foreseeability a “close one,” the court affirmed the trial
court's finding. See also Daniel v. Days Inn of America,
Inc, 292 S.C. 291, 356 S.E.2d 129 (Ct.App.1987) (hotel's
argument that it could not have foreseen that one of its
guests would attack another guest is a question of proxi-
mate cause that “should not be decided at the summary
judgment stage”); Cf. Anpotation, 43 A.L.R. 331 §§ 8-9
(cases approaching the proximate cause issue by examin-
ing foreseeability of crininal activity in general, as welt
as specific criminal acts by known persons).

[11] The evidence in the record establishes that the
management, at the very least, suspected Henry Mack
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Taylor of criminal activity ‘on the premises. Connie
O'Connor Harris, defendant's regional property manager,
testified in her deposition that she was aware of criminal
aciivity in general on the premises, both before her arrival
in January, 1986, and after that date. Deposition of Harris,
pp. 10, 26. Harris testified that she knew that Henry Mack
Taylor was staying with a tenant in the complex. Id. at
48-49. And finally, most important to this court's exami-
nation of the foreseeability issue, Hartis testified that ten-
ants had complained of peeping tom activity by a black
male whose description she recognized as matching Tey-
lor's. Id. at 53-55. As a result of those complaints, Harris
“told the police about [Taylor].” Id. at 55.

Carolyn Caulder, defendant's leasing agent, testified
that after an attempted break-in into the apartment of a
tenant named Sherry Hensley in August, 1988, Caulder
and other agents and employees of defendant “probably”
discussed Henry Mack Taylor as a suspect. Deposition of
Caulder, pp. 21-22. And finally, Denise Porter, another
leasing agent, also testified that she thought of Taylor
after hearing tenants' descriptions of the peeping tom,
Deposition of Porter, pp. 88--89.

Because plaintiff has offered evidence that Henry
Mack Taylor was suspected of criminal activity on the
premises of The Park, plaintiff is correct that the court
cannot rule as a matter of law that such activity consti-
tuted a superseding canse which would break the chain of
causation. Proximate cause is generally a question for the
jury, and plaintiff has presented some evidence that Mack
was suspected of such activities. For that reason, this
court cannot rule as a matter of law that the alleged negli-
gence of defendant was not the proximate cause of plain-
tiff's injuries.

*1215 11, Fraud

Plaintiff alleges that defendant represented to plain-
tff that The Parks apartment complex was safe, when in
fact, the complex was not safe. Plaintiff has pled all nine
elements of fraud, alleging that her decision to rent the
apartment was fraudulently induced. Citing her deposition
testimony, plaintiff argues that several statements by de-
fendant's agents were representations of material facts
known to be false. Plaintiff alleges that Carolyn Caulder,
a rental agent with whom she met on her third visit to the
complex, agreed with her statement that “she thought it
was a safe place.” Deposition of Stacey Cooke, pp. 35~
36. Plaintiff described her second visit to the complex
(this time with her mother):
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Well, my mother and I were both saying that we
thought it was more safe. And, [the agent] was saying
there is really nothing to worry about because this com-
plex is really safe.... She said a lot of people sleep with
their sliding glass doors open because it is really
shaded.... She said, “So it's safe.”

Deposition of Stacey Cooke, p. 31. The agent also al-
legedly responded to a question from Martha Cooke, Sta-
cey's mother, about the safety of the premises by stating:
“No, it's safe, the apartment complex and for the money it

'is a really nice place to live, reasonable.” Deposition of
Stacey Cooke, p. 31. Martha Cooke's version of the ex-
change concerning safety is the same as her daughter's:
Q. So, you made the representations that the place looks
safe?

A. Yes.

Q. Was there any other discussion whatsoever about
safety?

A. No, other then she agreed yes.
Deposition of Martha Cooke, p. 35.

Defendant argues thet plaintiff cannot establish three
of the nine elements of fraud: representation of fact, mate-
riality, and reliance. 2%

EN6. In arguing that the statement cannot be
considered material to plaintiff's decision to rent
the apartment, defendant relies primarily upon
the absence of any specific questions asked by
plaintiff or her mother. This court cannot agree
as a matter of law that safety was not material to
plaintiffs decision. Plaintiff demanded her
mother's approval before renting the apartment,
and her mother was clearly very concerned about
safety. In addition, plaintiff's decision to rent a
second floor apartment was apparently influ-
enced by her perception that it would be safer
than one on ground level. The fact that specific
questions were not asked about the type of prob-
lems that had taken place at The Park does not
lead to the inevitable conclusion that the matter
was not material.

In addition, defendent argues that plaintiff's
deposition testimony shows as a matter of law
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that plaintiff did not rely upon the comments
of the agents regarding safety. Defendant uses
one answer in the deposition in which plaintiff
listed the factors that led her to rent the apart-
ment, and failed to mention safety. The fact
that “safety” is missing from one significant
answer does not, as matter of law, establish
that she did not rely upon the statement. She
did indicate that she would have hesitated or
thought differently had she been told of crime
at the complex, Deposition of Stacey Cooke, p.
109. For that reason, the court cannot find as a
matter of law that plaintiff did not rely upon
the statement about safety.

{12] Defendant argues that the agent's comments re-
garding safety are representstions of opinion rather than
fact, and that an action for frand may not lie for an ex-
pression of opinion. Plaintiff argues that the agent's re-
sponses to the mquiries regarding safety were factual, or,
alternatively, that they were hybrids of fact and opinion.
Finally, as a third alternative, plaintiff argues that if they
were opinion, the facts underlying that cpinion would
support the fraud claim.

Explaining the difference between fact and opinion,
the South Carolina Supreme Court has held as a matter of
law that a representation that a person was 2 “competent
mechanic” is opinion. Winbyrn v. Insurance Co. of North
America, 287 S.C. 435, 339 §.E.2d 142 (Ct. App.1985). In
that case the court cited with approval an Arizona case
holding that a statement by a bank official that a person
was & “good businessman” was an exptression of opinion
rather than fact. Jd_339 S.E.2d at 146, citing Springer v.
Bank of Douglas, 82 Ariz. 329,313 P.2d 399 (1957).

*1216 To be contrasted with the court's holding the
statement in Winburn to be opinion is the court's conclu-
sion in Gilbert v. Mid-South Machinery Co., Inc., 267
S.C. 211, 227 S.E.2d 189 (1976). In that case the court
upheld the jury's conclusion that a statement that a busi-
ness is “profitable” is one of fact. The court then went on
to give some guidance in drawing the line between fact
and opinion: “The distinction between fact and opinion is
broadly indicated by the generalization that what was
susceptible of exact knowledge when the statement was
made is usvally considered to be a matter of fact.” /¢, 227
S.E.2d at 193,

Another attempt to draw a general distinction be-
tween fact and opinion can be found i the Restatement of
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Torts: An opinion is a statement “expressing (a) the belief
of the maker, without certainty, as to the existence of a
fact; or (b) his judgment as to quality, value, authenticity,
or other matters of judgment.” Restatement (Second) of
Torts § 538A. The comment to this section goes on to
explain:

One common form of opinion is a statement of the
maker's judgment as to quality, value, authenticity or
similar matters as to which opinions may be expected to
differ. Thus the statement that an automobile is a good
car is a relative matter, depending entirely upon the
standard set as to what is a good automobile and what is
not, and it is a matter upon which individual judgments
may be expected to differ. The maker of a statement of
this nature will normally be understood as expressing
only his own judgment.

There can be no doubt but that the comment that an
apartment complex is “safe” is one of opinion rather than
fact. It simply reflects the speaker's judgment sbout the
quality of life at The Park apartments. Safety is a vague
term that would not be “susceptible of exact knowledge”
in the way that the profitability of a business would be.
“Safe,” like “good,” is a word whose meaning, in the lan-
guage of the Restatement, “depends entirely upon the
standard set.” No more specific questions were asked, no
more specificstatements made."™™ The response, casual
and general, was simply the agent's judgment and opinion
about safety on the conplex. It is certainly not the kind of
statement that South Carolina law would support as
fraudulent.

EN7. Plaintiff urges the court to read plaintiff's
deposition as showing that a more specific alle-
gation was made. The testimony is as follows:
“My mother ... said, you know, ‘Is it safe around
bere” and “Have you had any problems?’ And
[the agent] said, ‘No, it's safe, the apartment
complex and for the money it is a really nice
place to live, reasonable.” This testimony does
not, as plaintiff argues, establish that defendant's
agent fraudulently represented that there had
been no criminal activity on the premises. The
answer “No, it's safe” is no more specific than
the other alieged statements about the safety of
the premises. The agent's answer to what appears
in plaintiffs deposition as a double question is,
like the other comments allegedly made, not a
representation of fact upon which a fraud claim
may be based.

Page 12

HI. Conclusion

Because the statements by defendant's agent concern-
ing the safety of the complex can only be characterized as
opinion, they do not support a fraud claim. Defendant's
motion for summary judgment as to plaintiff's fraud claim
is granted. Rule 56. Fed.R.Civ.Proc.

On the negligence claim, only one allegation made by
plaintiff is both cogrizable under existing South Carolina
law and arguably supported by the record. For that reason,
defendant's motion for summary judgment is granted on
all causes of action exceptthe allegation that defendant
was npegligent in storing the ladder. Rule 56
Fed R.Civ.Proc.

IT IS SO ORDERED.

D.S.C.,1990.
Cooke v. Allstate Management Corp.
741 F.Supp. 1205

END OF DOCUMENT
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Supreme Court of South Carolina.
John W. CRAMER, as Personal Representative of the
Estate of Genevieve Zitricki, Deceased, Plaintiff,

v.
BALCOR PROPERTY MANAGEMENT, INC,, and
Hidden Lake Partners, an Illinois Limited Partner-
ship, T. Walker Brashier, individually and d/b/a Hid-
den Lake Apartments, Defendants.

No. 24004.
Heard Jan. 4, 1994,
Decided Feb. 7, 1994,

The United States District Court for the District
of South Caroline certified cause to South Carolina
Supreme Court for determination of whether landlord
could be liable under wrongful death theory for ten-
ants murder. The Supreme Court, Finney, J., held
that landlord owed no duty to tenant to provide secu-
rity in and around leased premises to protect tenant
from criminal activities of third parties.

Questions answered.
West Headnotes
[1] Landlord and Tenant 233 €164(1)

233 Landlord and Tenant
233VIl Premises, and Enjoyment and Use
Thereof

233VI(E) Injuries from Dangerous or Defec-
tive Condition

233k164 Injuries to Tenants or Occupants

233k164(1) k. In General; Defective or
Dangerous Conditions. Most Cited Cases

Under South Carolina law, landlord does not
owe duty to tenant to provide security in and around
leased premises to protect tenant from criminal ac-
tivity of third parties.

{2} Landlord and Tenant 233 €164(1)

Page 1

233 Landlord and Tenant
233VIl Premises, and Enjoyment and Use
Thereof

233VII(E) Injuries from Dangerous or Defec-
tive Condition

233k164 Injuries to Tenants or Occupants

233k164(1) k. In General; Defective or
Dangerous Conditions. Most Cited Cases

Neither common law nor South Carolina Resi-
dential Landlord-Tenant Act imposes duty on land-
lord to provide protection to tenants against criminal
activity of third parties. Code 1976, § 27-40-10 et
seq.

**317 *440 Douglas Franklin Patrick and Stephen
R.H. Lewijs, both of Covington & Patrick, Greenville,

for plaintiff,

W, Howard Boyd, Jr., and James P. Walsh, both of
Rainey, Britton, Gibbes & Clarkson; and Ray D.
Lathan, of Lathan & Barbare, Greenville, for defen-
dants.

C. Mitchell Brown, of Nelson, Mullins, Riley &
Scarborough, Columbia, for the South Carolina De-
fense Trial Attorneys' Ass'n, amicus curiae.

*441 FINNEY, Justice:

Pursuant to Rule 228, SCACR, the following
questions have been certified to this Court by the
United States District Court for the District of South
Carolina:

Does a landlord owe a duty to a tenant to provide
security in and around a leased premises so as to
protect the tenant from criminal activity of third
parties?

If s0, is the duty derived from the South Carolina
Residential Lendlord-Tenant Act, $.C.Code Ann,
Section 27-40-10, et. seq. (1991), or from common

law and under what circumstances does that duty
arise?

FACTS
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The deceased Genevieve Zitricki was murdered
in her apartment on or about April 5, 1990. The un-
known assailant entered her apartment by prying
open the patio sliding glass door. The plaintiff insti-
tuted a wrongful death action against the managing
agents and owners of the apartment complex. The
plaintiff alleges that the defendants had a duty to pro-
tect the deceased tenant from the criminal acts of a
third party and breached this duty.

The defendant moved for summary judgment,
asserting that there was no duty owed by the landlord
to the decedent to protect her from criminal activity
of a third party. As a resuit of that motion, the above
questions were certified to this Court.

DISCUSSION
I1] The initial question before this Court is
whether a landlord has a duty to provide security to
protect tenants from the criminal activity of third
parties. :

The plaintiff urges this Court to recognize a view
of the relationship between the landlord and tenant
which is analogous to that of the innkeeper and guest
relationship. In so doing, the plaintiff urges the Court
to adopt the corresponding duty of the landlord to
**+318 protect its tenants from foreseeable criminal
activity. The plaintiff asks the Court to find that those
persons*442 in exclusive control of the access to
their property and who have the power to provide the
recessary protection, bear the responsibility of rea-
sonably protecting their tenants, invitees, and guests
from foreseeable criminal activity.

The plaintiff claims that the landlord's duty is de-
rived from common law, This conclusion is based on
the assumption that the landlord/tenant relationship is
analogous to  innkeeper/guest and  store
owner/invitee relationships. The plaintiff asserts that
the broader view draws little distinction between the
above relationships. The plaintiff contends that the
trend has been to impose a duty on innkeepers and
merchants to protect their guests or invitees from
foreseeable* criminal activity of third parties. See
Bullgrd v. Ehrhardt, 283 S.C. 557, 324 S.E24 61
(1984); Munn v. Hardee's Food System, Inc, 274
S.C. 529. 266 S.E.2d 414 (1980); and Shipes v, Pig-
gly Wiggly St. Andrews, Inc, 269 S.C. 479, 238
S.E.2d 167 (1977). The district court in Cogke v.
dllstate  Management Corp., 741 F.Supp. 1205
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(D.8.C.1990) considered the same cases relied on by
this appellant and rejected the argument that South
Carolina courts would extend the exceptions to the
general rule to recognize an affirmative duty to pro-
tect tenants from criminal conduct.

Cooke v. Alistate Management Corp. is directly
on point in addressing the questions raised here. In
Cooke, the intruder gained access io the tenant's
apartment through a sliding glass door. The tenant
alleged that the attacker was able to reach her bal-
cony by using & ladder left nearby. The tenant in
Cooke alleged that the landlord was negligent for a
number of reasons, including leaving an unsecured
ladder nearby. The district court decided there was a
factual issue whether the landlord's ladder was used
by the attacker. Thus, the defendant's motion for
summary judgment was denied on the negligence

claim based upon the questions surrounding use of
the ladder.

The plaintiff in Cooke, as in this case, attempted
to extend the duty owed by store owners and imn-
keepers to landlords. However, the district court
found that argument unpersuasive “in light of the
cautious approach the South Carolina appellate courts
have taken even in those contexts.” Cooke, 741
F.Supp. at 1213. The district court was not convinced
that the assumption was sound that the relationships
of store owner/*443 invitee and innkeeper/guest are
anelogous to the relationship of landlordftenant. The
difference between the relationships was articulated
as follows:

[PJlaces to which the general public are invited
might indeed anticipate, either from common ex-
perience or known fact, that places of general pub-
lic resort are also places where what men can do,
they might. One who invites all may reasonably
expect that ell might not behave, and bears respon-
sibility for injury that follows the absence of rea-
sonable precaution against that common expecta-
tion....

Tenants in a huge apartment complex, or a tenant
on the second floor of a house converted to an
apartment, do not live where the world is invited to
come. Absent agreement, the landlord cannot be
expecied to protect them against the wiles of fel-
onry any more than the society can always protect
them upon the common streets and highways lead-
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ing to their residence or indeed in their home itself.

An apartment building is not a place of public
resort where one who profits from the very public
it invites must bear what losses that public may
create. It is of its nature private and only for those
specifically invited. The criminal can be expected
anywhere, any time, and has been a risk of life for
a long time.

Id. at 1213, (quoting Feld v. Merriam, 506 Pa.
383, 485 A.2d 742 (1984)). The district court found
the landlord/tenant relationship to be fundamentally
different from the relationships for which South
Carolina lew will impose a duty to protect against
criminal activity,

We agres with the U.S. District Court in Cooke
in finding a fondamental distinction between the rela-
tionships of landlord/tenant and stare owner/invitee
and innkeeper/guest. Accordingly, we decline to find
that landlords **319 owe an affirmative duty to pro-
tect tenants from criminal activity merely by reason
of the relationship 2!

FN1. The plaintiff is not precluded from as-
serting a general negligence principle. A
duty may arise under the particular circum-
stances of the individual case based upon a
showing of negligence constituting the
proximate cause of the loss.

*444 [2] The plaintiff concedes that no statutory
duty upon the landlord arises from the S.C. Residen-
tial Landlord-Tenant Act. We agree. The South Caro-
lina Residential Landlord-Tenant Act does not im-
pose a duty upon landlords to protect tenants from
criminal activity of others. ™2 While section 27-40-
440 imposes a duty on a landlord to keep the prem-
ises in a fit and habitable condition,™2 the statute
does not impose a duty on a landlord to provide pro-
tection to tenants against criminal activity by third
parties 4

FN2. 5.C.Code Ann. §§ 27-40-10 to -940
(1991).

FN3. See Watson v, Sellers, 299 S.C. 426,
385 S.E.2d 369 (Ct.App.1989).
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EFN4, Cooke, 741 F.Supp. at 1208,

CONCLUSION '
We answer the question as presented to us in the

negative. Under South Carolipa law a landiord does
not owe a duty to a tenant to provide security in and
around a leased premises to protect the tenant from
criminal activity of third parties. Neither common
law nor the South Carolina Residential Landlord-
Tenant Act, imposes a duty on a landlord to provide
protection to tenants against criminal activity of third
parties.

CERTIFIED QUESTIONS ANSWERED.,

CHANDLER, TOAL and MOORE, JJ., concur.
HARWELL, C.J., not participating,

S.C.,1994,
Cramer v. Balcor Property Management, Inc,
312 8.C. 440, 441 S.E.2d 317

END OF DOCUMENT
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United States District Court,
D. South Carolina,
Greenville Division.

John W. CRAMER, ss personal representative of the
estate of Genevieve Zitricki, deceased, Plaintiff,
V.

BALCOR PROPERTY MANAGEMENT, INC.,
Hidden Lake Partners, an Ilinois Limited Partner-
ship, and T. Walter Brashier, individually, and d/b/a
Hidden Lake Apartments, Defendants.

Civ. A. No. 6:92-3191-20.
April 7, 1994.

Personal representative of deceased tenant's es-
tate brought wrongful death action againsi owners
and managers of apartment complex for their alleged
breach of duty to protect tenant from criminal acts of
third parties. Following certification to South Caro-
lina Supreme Court for answers to certified ques-
tions, 312 S.C. 440, 441 S.E.2d 317, the District
Court, Herlong, I., held that landlord did not owe or
assume any duty of care to protect tenant from death
at hands of burglar.

Summary judgment for defendants.
West Headnotes
[1] Landlord and Tenant 233 €=164(])

233 Landlord and Tenant
233VI Premises, and Enjoyment and Use
Thereof
233VII(E) Injuries from Dangerous or Defec-
tive Condition
233k164 Injuries to Tenants or Occupants
233k164(1) k. In General; Defective or
Dangerous Conditions. Most Cited Cases

Under South Carolina law, landlord does not, as
general rule, have duty to provide security in and

Page 1

around leased premises to protect tenant from crimi-
nal activity of third parties.

[21 Landlord and Tenant 233 €=164(1)

233 Landlord and Tenant
233VIl Premises, and Enjoyment and Use
Thereof
233VII(E) Injuries from Dangerous or Defec-
tive Condition
233k164 Injuries to Tenants or Occupants
233k164(1) k. In Genesal; Defective or
Dangerous Conditions. Most Cited Cases

Under South Carolina law, landlord did not as-
sume duty to protect temant from criminal acts of
third parties, such as might render landiord liable in
tort for tenant's death at hands of burglar, merely be-
cause landlord, for a period of time prior to burglary,
had hired a “courtesy” officer to patrol apartment

grounds and terminated officer without replacing
him.

[3] Negligence 272 €9231

. 272 Negligence

27211 Standard of Care
272k231 k. Due Care. Most Cited Cases
(Formerly 272k3)

Under South Carolina law, one who assumes to
act, even though under no obligation to do so, may
become subject to duty to act with due care,

[41 Landlord and Tenrant 233 €2164(1)

233 Landlord and Tenant

233VIl Premises, and Enjoyment and Use
Thereof

233VII(E) Injuries from Dangerous or Defec-
tive Condition

233k164 Injuries to Tenants or Occupants

233k164(1) k. In General; Defective or
Dangerous Conditions. Most Cited Cases

Under South Carolina law, the “affirmative acts”
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exception to traditional rule that landiord is under no
obligation to protect tenant from criminal acts of
third party envisions a situation in which such action
es landlord assumes to take leads directly to tenant's
injury.

[5] Landlord and Tenant 233 €=164(1)

233 Landlord and Tenant
233VII Premises, and Enjoyment and Use
Thereof
233VII(E) Injuries from Dangerous or Defec-
tive Condition
233k164 Injuries to Tenants or Occupants
233k164(1) k. In General; Defective or
Dangerous Conditions. Most Cited Cases

Under South Carolina law, fact that tenant had
requested that an additional safety device be installed
on her sliding glass door prior to her death at hands
of burglar did not impose any obligation on landlord
to protect tenant from third party's criminal acts, un-
der the so-called “undertaking” exception to tradi-
tional rule of nonliability, where landlord had never
undertaken to add additional security device re-
quested by tenant,

{61 Landlord and Tenant 233 €2164(3)

233 Landlord and Tenant

233VII Premises, and Enjoyment and Use
Thereof

233VII(E) Injuries from Dangerous or Defec-
tive Condition

233k164 Injuries to Tenants or Occupants

233k164(3) k. Injuries Due to Negli-
gence in Making Repairs. Most Cited Cases

Under South Carolina law, if landliord,undertakes
to make repairs, repairs must be performed with due
care,

[71 Landlord and Tenant 233 £164(1)

233 Landlord and Tenant

233VIl Premises, and Enjoyment and Use
Thereof

233VIKE) Injuries from Dangerous or Defec-
tive Condition

233k164 Injuries to Tenants or Occupants

Page 2

233k164(1) k. In General; Defective or
Dangerous Conditions. Most Cited Cases

Under South Carolina law, landlord's duty to
maintain common areas of leased property in safe
condition included duty to protect tenant only from
injuries that resulted directly from condition of prem-
ises themselves; landlord could not be held liable,
under “common areas” doctrine, for tenant's death at
hands of burglar, though burglary was allegedly fa-
cilitated by design and operation of common area,
including lack of fencing around perimeter of apart-
ment building, insufficient lighting, and lack of secu-
rity guards,

[8] Landlord and Tenant 233 €164(1)

233 Landlord and Tenant _
233VII Premises, and Enjoyment and Use
Thereof

233VII(E) Injuries from Dangerous or Defec-
tive Conditicn

233k164 Injuries to Tenants or Occupants

233k164(1) k. In General; Defective or
Dangerous Conditions. Most Cited Cases

Under South Carolina law, landlord has duty to
maintain common areas of leased property in safe
condition.

[9] Landloxd and Tenant 233 €=164(1)

233 Landlord and Tenant
233VHl Premises, and Enjoyment and Use
Thereof
233VYII(E) Injuries from Dangerous or Defec-
tive Condition
233k164 Injuries to Tenants or Occupants
233k164(1) k. In General; Defective or
Dangerous Conditions. Most Cited Cases

Under South Carolina law, landlord's duty to
maintain common areas of leased property in safe
condition involves duty to protect tenant from physi-
cal injuries resulting directly from condition of prem-
ises themselves.

*1223 Douglas Franklin Patrick, and Stephen R.H.
Lewis, Greenville, SC, for plaintiff.
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W. Howard Boyd, Jr. and James P. Walsh,
Greenville, SC, for defendants Balcor Property Man-
agement, Inc. and Hidden Lake Partners, an Illinois
Ltd. Partnership.

ORDER
HERLONG, District Judge.

This matter is before the court on the motion of
the defendants Balcor Property Management, Inc,
(“Balcor”) and Hidden Lake Partners (“Hidden
Lake”) for summary judgment. For the reasons stated
in this order, the motion is granted.

This wrongful death action was brought by John
W. Cramer (“Cramer”), as the personal representative
of the deceased, Genevieve Zitricki (“Zitricki™).
Zitricki was murdered in her apartment at Hidden
Lake Apartments in Greenville, South Carolina on
April 5, 1990. The police investigation indicated that
an unknown asseilant entered Zitricki's *1224 apart-
ment through the sliding glass door off of her patio
by using a tool to pry the door open. An autopsy con-
cluded the cause of death was a head mjury, possibly
caused by the same tool used to gain entry, and as-
phyxia. Cramer filed this lawsuit on Noventber 6,
1992, to recover for Zitricki's death. As a basis for
recovery, Cramer argued that either a landlord has a
duty to its tenants to protect them from criminal ac-
tivities of third parties, or that the facts of this case fit
into one of the established exceptions to the tradi-
tional rule of non-liebility of landlords.

[1] Balcor and Hidden Lake move for summary
judgment. The grounds for their motion are that they,
as landlords, did not owe a duty to their tepant
Zitricki to protect her from the criminal assault of a
third party, and that the facts of this case do not fit
into any exception to the general rule of non-liability
for landlords. Because no South Carolina court had
ever dealt with the issue of whether landlords have a
duty to protect their tenants from the criminal activity
of third partics, the question was certified to the Su-
preme Court of South Carolina. On February 7, 1994,
the Supreme Court answered the question in the
negative 2 “Under South Carolina law a landlord
does not owe a duty to a tenant to provide security in
and around a leased premises to protect the tenant
from criminal activity of third parties.” Cramer v.

Page 3

though Cramer has requested the opportunity to re-
brief the issues in light of the Supreme Court's ruling,
additional argument will be of no assistance in the
disposition of the summary judgment motion.

ENI. The opinion of the Supreme Court of
South Carolina is attached to this order as
Appendix L

Because it is now clear that Balcor and Hidden
Lake had no special duty to Zitricki pursuant to the
landlord/tenant relationship, the court must determine
if an exception to the genera! rule that South Carolina
common law imposes upon a landlord no general
affirmative duty to maintain leased premises in a safe
condition applies in this case. There are three excep-
tions that Cramer argues are applicable. They are the
“affirmative acts” exception, the “undertaking” ex-
ception and the “common area” exception. See Cooke
v._Alistate Management Corp., 741 F.Supp. 1205,
1209 (D.S.C.1990), In Cooke, the court recognized
that these exceptions might be applicable to a situa-
tion similar to the one involved in this case, but
strictly applied the exceptions to the particular facts
present. /d. at 1209-1212. In applying the exceptions
to the particular facts of this case, the court is con-
vinced that the conduct involved here does not fit into
any of the three exceptions.

[21[31{4] The Coocke court recognized that “one
who assumes to act, even though under no obligation
to do so, may become subject to the duty to act with
due care.” Id, at 1209-10, quoting Crowley v, Spivey,
285 S.C. 397, 406, 329 SE2d 774. 780
(Ct.App.1985). This is known as the affirmative acts
exception. Cramer argues that by initially hiring a
“courtesy officer” to patrol the grounds and then ter-
minating that officer without replacing him, Balcor
and Hidden Lake breached this duty. Cramer misap-
prebends the scope of the affirmative acts exception.
The exception envisions a situation where the act of
the landlord leads directly to the injury complained
of. The cases which fit this exception are those where
there is a stronger connection between the act and the
injury, such as where a landlord leaves an apartment
door unlocked and a third party enters. See, eg,
McCappin v. Pork Capitol Corp., 42 N.J.Super. 169,
126 A.2d 51 (1956).

Balcor Property Management, Inc., 312 S.C. 440, -—-
»441 S.E2d 317, 319 (1994). Therefore, Balcor and
Hidden Lake owed no special duty to Zitricki. Al-

{5]16] Cramer next argues that Balcor and Hid-
den Lake breached a duty which arose pursuant o the
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undertaking exception. Under this exception, if a
landlord undertakes to make repairs, they must be
performed with due care. See, eg, Meguilien v.
Dobbs, 262 S.C. 386, 204 S.E.2d 732 (1974). Cramer
claims that Zitricki made a request to a maintenance
employee of Cramer and Hidden Lake that an addi-
tional safety device be installed on her sliding glass
door. It is *1225 undisputed that Cramer and Balcor
did not install such a device. Again, however, Cramer
misunderstands the scope of the exception. In order
to fall within the undertaking exception, the defen-
dant must undertake to do something, Here, it is clear
that Cramer and Balcor did not undertake to add ad-
ditional security devices to Zitricki's sliding glass
door, Had they done so, and somehow installed those
devices in a pegligent manner, then this case might
possibly fit within the undertaking exception. There
is no appreciable difference between the facts here
and the facts of Cooke. The fact that Zitricki may
have requested the service, does not change the fact
that Cramer and Balcor never undertook to perform
the work,

[7][8][9] Finally, Cramer attempts to hold Balcor
and Hidden Lake lable under the common areas ex-
ception. Cramer contends that the design and opera-
tion of the apartment complex was inadequate due to
the lack of fencing around the perimeter, the insuffi-
cient lighting, the lack of security guards, and the
poor locks on apartment doors. This exception is in-
applicable to these facts. The common areas excep-
tion simply states that a landlord has a duty to main-
tain the common areas of a leased property in a safe
condition. As cotrectly noted in Cooke, “[t}his rule
clearly has never been applied in South Carolina to
anything except physical injuries resulting directly
from the condition of the premises themselves.”
Cooke, 741 F.Supp. at 1211 (emphasis in original).
To attempt to apply the common areas exception to
this sitnation would stretch the exception to the point
of swallowing the rule.

The facts of this case do not fit within any of the
exceptions to the traditionsl rule of non-ligbility of
landlords. In addition, the Supreme Court of South
Carolina has expressly ruled that a landlord has no
duty to a tenant to provide security in and around a
leased premises to protect the tenant from criminal
activity of third parties. For these reasons, Balcor and
Hidden Lake's motion for summary judgment is
hereby granted.

Page 4

IT IS SO ORDERED.

APPENDIX I
THE STATE OF SOUTH CAROLINA
In The Supreme Court
John W. Cramer, as Personal Representative of the
Estate of Genevieve Zitricki, Deceased, Plaintiff,
Y.

Balcor Property Management, Inc., and Hidden Lake
Partners, an Hlinois Limited Partnership, T. Walker
Brashier individually and d/b/a Hidden Lake Apart-

ments, Defendants.

On Certification from the United States District Court

for the District of South Carolina
Opinion No. 24004 Heard January 4, 1994- Filed
February 7, 1994 :
CERTIFIED QUESTIONS ANSWERED
Douglas Franklin Petrick and Stephen R.H. Lewis,
both of Covington & Patrick, of Greenville, for
Plaintiff.

W. Howard Boyd, Jr., and James P, Walsh, both of
Reiney, Britton, Gibbes & Clarkson; and Ray D.
Lathan, of Lathan & Barbare, all of Greenville, for
Defendants.

C. Mitchell Brown, of Nelson, Muilins, Riley &
Scarborough, of Columbia, for the South Carolina
Defense Trial Attorneys' Association, Amicus Cu-
riae.

FINNEY, A.J.: Pursuant to Rule 228. SCACR,
the following questions have been *1226 certified to
this Court by the United States District Court for the
District of South Carolina:

Does a landlord owe a duty to a tenant to provide
security in and around a leased premises so as to
protect the tenant from criminal activity of third
parties?

If so, is the duty derived from the South Carolina
Residential Landlord-Tenant Act, S.C.Code Ann.
Section 27-40-10, et seg. (1991), or from common
law and under what circumstances does that duty
arise?

FACTS
The deceased Genevieve Zitricki was murdered
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in her apartment on or about April 5, 1990. The un-
known assailant entered her apartment by prying
open the patio sliding glass door. The plaintiff insti-
tuted & wrongful death action against the managing
agents and owners of the apartment complex. The
plaintiff alleges that the defendants had a duty to pro-
tect the deceased tenant from the criminal acts of a
third party and breached this duty.

The defendant moved for summary judgment,
asserting that there was no duty owed by the landlord
to the decedent to protect her from criminal activity
of a third party. As a result of that motion, the above
questions were certified to this Court.

DISCUSSION
The initial question before this Court is whether
a landlord has a duty to provide security to protect
tenants from the criminal activity of third parties.

The plaintiff urges this Court to recognize a view
of the relationship between the landiord and tenant
which is analogous to that of the innkeeper and guest
relationship. In so doing, the plaintiff urges the Court
to adopt the corresponding duty of the landlord to
protect its tenants from foreseeable criminal activity.
The plaintiff asks the Court to find that those persons
in exclusive control of the access to their property
and who have the power to provide the necessary
protection, bear the responsibility of reasonably pro-
tecting their tenants, invitees, and guests from fore-
seeable criminel activity.

The plaintiff claims that the landlord's duty is de-
rived from common law. This conclusion is based on
the assumption that the landlord/tenant relationship is
analogous to innkeeper/guest and store owner/invitee
relationships. The plaintiff asserts that the broader

view draws little distinction between the above rela--

tionships. The plaintiff contends that the trend has
been to impose a duty on innkeepers and merchants
to protect their guests or invitees from foreseeable
criminal activity of third parties. See Bullard v.
Ehrhardy, 283 S.C. 557, 324 S.E.2d 61 (1984); Munn
v. Hardee's Food System, Inc., 274 S.C. 529, 266
S.E.2d 414 (1980); and Shipes v. Piggly Wiggly St.
Andrews, Inc., 269 S.C. 479, 238 S.E.2d 167 (1977).
The district court in Cooke v. Allstate Management
Corp., 74) F.Supp. 1205 (D.S.C.1990} considered the
same cases relied on by this appellant and rejected
the argument that South Carobina courts would ex-

Page 5

tend the exceptions to the general rule to recognize an
affirmative duty to protect tenants from criminal con-
duct.

Cooke v. Alistate Management Corp. is directly
on point in addressing the questions raised here. In
Cooke, the intruder gained access to the tenant's
apartment through 2 sliding glass door. The tenant
alleged that the attacker was able to reach her bal-
cony by using a ladder lefi nearby. The tenant in
Cooke alleged that the landlord was negligent for a
number of reasons, including leaving an unsecured
ladder nearby. The district court decided there was a
factual issue whether the landlord's ladder was used
by the attacker. Thus, the defendant's motion for
sunumary judgment was denied on the negligence
claim based upon the questions surrcunding use of
the ladder.

The plaintiff in Cooke, as in this case, attempted
to extend the duty owed by store owners and inn-
keepers to landlords. However, the district court
found that argument unpersuasive “in light of the
cautious approach the South Carolina appellate courts
have taken even in those contexts.” Cooke, 741
F.Supp. at 1213. The district court was not convinced
that the assumption was sound *1227 that the rela-
tionships of store owner/invitee and innkeeper/guest
are’ analogous to the relationship of landlord/tenant.
The difference between the relationships was articu-
lated as follows:

[Pllaces to which the general public are invited
might indeed anticipate, either from common ex-
perience or known fact, that places of general pub-
lic resort are also places where what men can do,
they might. One who mvites all may reasonably
expect that all might not behave, and bears respon-
sibility for injury that follows the absence of rea-
sonable precaution against that common expecta-
tion....

Tenants in a huge apartment complex, or a tenant
on the second floor of a house converted to an
apartment, do not live where the world is invited to
come. Absent agreement, the landlord cannot be
expected to protect them against the wiles of fel-
onry any more than the society can always protect
them upon the common streets and highways lead-
ing to their residence or indeed in their home itself.
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An spartment building is not a place of public
resort where one who profits from the very public
it invites must bear what losses that public may
create, It is of its nature private and only for those
specifically invited. The criminal can be expected
anywhere, any time, and has been a risk of life for
a long time.

Id. at 1213, (noting Feld v. Merriam, 506 Pa.
383, 485 A.2d 742 {1984)). The district court found
the landlord/tenant relationship to be fimdamentally
different from the relationships for which South
Carolina law will impose a duty to protect against
criminal activity,

We agree with the U.S. District Cowrt in Cooke
in finding a fundamental distinction between the rela-
tionships of landlord/tenant and store owner/invitee
and innkeeper/guest, Accordingly, we decline to find
that landlords owe an affirmative duty to protect ten-
ants from criminal activity merely by reason of the
relationship. B

FNI1. The plaintiff is not precluded from as-
serting a general negligence principle. A
duty may arise under the particular circum-
stances of the individual case based upon a
showing of negligence constituting the
proximate cause of the loss.

The plaintiff concedes that no statutory duty
upon the landlord arises from the S.C. Residential
Landlord-Tenant Act. We agree. The South Carolina
Residential Landlord-Tenant Act does not impose a
duty upon landlords to protect tenants from criminal
activity of others™2 While section 27-40-440 im-
poses a duty on e landlord to keep the premises in a
fit and habitable condition,® the statute does not
impose a duty on a landlord to provide protection to
tenants against criminal activity by third parties B4

FN2. S.C.Code Ann. §§ 27-40-10 to -940
(1991).

EN3. See Watson v. Sellers. 299 S.C. 426,
385 S.E.2d 369 (Ct.App.1989).

FN4. Cooke, 741 F.Supp. at 1208.

CONCLUSION

280
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We answey the question as presented to us in the
negative. Under South Carolina law a landlord does
not owe a duty to a tenant to provide security in and
around a leased premises to protect the tenant from
criminal activity of third parties. Neither common
law nor the South Carolina Residential Landlord-
Tenant Act, imposes a duty on a landlord to provide
protection to tenants against criminal activity of third
parties.

CERTIFIED QUESTIONS ANSWERED.

CHANDLER, TOAL and MOORE, JJ., concur.
BHARWELL, C.J., not participating,.

D.S.C.,1994.
Cramer v. Balcor Property Management, Inc,
848 F.Supp. 1222

END OF DOCUMENT
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P

Supreme Court of South Carolina.
Rochelle FAIR, Individually and as Mother and
Natural Guardian of Ashley Marie Poland, a Minor,
Plaintiff,

V.

UNITED STATES OF AMERICA, Defendant.

No. 24905.
Heard Dec. 1, 1998.
Decided Feb. 22, 1999,

Mather of child bitten by dog on tenant's prem-
ises at Marine Corps Air Station sued United States
in federal district court. On certified question, the
Supreme Court, Moore, J., held that Residential
Landlord and Tenant Act (RLTA) did not alter
common law rule that a landlord is not liable to ten-
ant's invitee for injury caused by tenant's dog.

Certified question answered.
West Headnotes
[11 Animals 28 €5266.5(8)

28 Animals
28Kk66 Injuries to Persons
28k66.5 Dogs

28k66.5(8) k. Landlords. Most Cited Cas-
es

- (Formerly 28k72)

“Fit and habitable” provision of the Residential
Landlord and Tenant Act (RLTA) does not alter the
common law rule that a landlord is not Hable to a
tenant's invitee for injury caused by a tenant's dog.
Code 1976, § 27-44-40(a)(2). |

[2] Landlord and Tenant 233 €=125(1)

233 Landlord and Tenant

233VIl Premises, and Enjoyment and Use
Thereof

Page 1

233VII(A) Description, Extent, and Condition
233k125 Tenantable Condition of Premises

233k125(1) k. In General. Most Cited
Cases

Landlord and Tenant 233 €5164(1)

233 Landlord and Tenant
233Vl Premises, and Enjoyment and Use
Thereof
233VII(E) Injuries from Dangerous or Defec-
tive Condition
233k164 Injuries to Tenants or Occupants
233k164(1) k. In General; Defective or
Dangerous Conditions, Most Cited Cases

Landlord's duty to keep premises in “fit and
habitable” condition applies to the inherent physical
qualities of the premises, whereas the tenant, who has
duty to keep dwelling “reasonably safe,” is responsi-
ble for other safety concerns on the premises. Code
1976, §§ 27-40-440(a)(2), 27-40-510(2).

*¥616 *322 James B. Richardson, Jr., of Svalina,
Richardson & Larson, of Columbia; Daniel A. Lar-
son, of Svalina, Richardson & Larson, of Beaufort;
and ], Brent Kiker, of Kiker & Douds, P.A., of Beau-
fort, for plaintiff.

United States Attorney I. Rene Josey, and Assistant
United States Attorney John H. Douglas, of Charles-
ton, for defendant.

MOORE, Justice:

Plaintiff brought this action in federal district
court to recover for injuries her daughter sustained
when she was attacked by a dog. The attack occurred
on another tenant's premises at the Marine Corps Air
Station in Beaufort, South Carolina. We are asked to
answer the following certified question:

Does the South Carolina Residential Landlord
and Tenant Act overrule Mitchell v. Bazzle, 304 S.C.
402, 404 S.B.2d 910 (Ct.App.1991), so that a land-
lord, having actual or constructive notice of the pres-
ence of a dangerous dog on Jeased premises, may be
responsible for injuries inflicted by that dog upon
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another tenant invited upon the premises under § 27-

40-440(a)(2) of that Act?

DISCUSSION

(11 In Mitchell v, Bazzle P our Court of Appeals
held a landlord is not liable to a tenant's invitee for
injuries inflicted by the tenant's dog. ™2 Because the
Residential Landlord and *323 Tenant Act (RLTA)
had not been epacted at the time the cause of action
arose in that case, the Court of Appeals did not apply
it. Plaintiff claims that enactment of RLTA, specifi-
cally subsection {8)(2) of S.C.Code Ann. § 27-40-440
(1991), changed the common law rule stated in
Mitchell v. Bazzle. We disagree.

FNI1. This Court dismissed certiorari as im-
providently granted. 306 S.C. 407. 412
S.E.2d 416 (1991).

EN2. In refusing to find liability, the Court
of Appeals declined to adopt the analysis of
a California case, Uccello v. Laudensiayer.
44 Cal.App3d 504, 118 CalRotr. 741
(1975). Uccello found as a matter of public
policy that a landlord who has notice and
Tight to control a tenant's possession of & vi-
cious animal may be liable for injuries to the
tenant's invitee caused by the animal.

Section 27-40-440(a)(2) provides “a landlord
shall ... make all repeirs and do whatever is reasona-
bly necessary to put and keep the premises in a fit
and habitable condition.” (emphasis added). Other
courts have held this “fit and habitable” provision,
which **617 originates from the Uniform Landlord
and Tenant Act, imposes a duty on the landlord re-
lating only to the physical state of the premises.
Newton v. Magill, 872 P.2d 1213 (Alaska 1994);
Rodgers v. Rosen, 737 P.2d 562 (Okla.1987); see
also Walls v. Oxford Management Co., 137 N.H. 653.
633 A.2d 103 (1993) ( implied warranty that prem-
ises are habitable and fit for living includes only
structural defects).

[2] Further, S.C.Code Ann. § 27-40-510(2)
(1991), another section of the RLTA, imposes a cor-
responding duty on the tenant to “keep the dwelling
unit and that part of the premises that he uses reqg-
sonably safe and reasonably clean.” (emphasis
added). As noted by the Newfon court in construing
similar provisions based on the Uniform Residential
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Landlord and Tenant Act, these separate statutory
duties of a landlord and tenant are reconciled by
holding the landlord's duty applies to the inherent
physical qualities of the premises whereas the tenant
is responsible for other safety concerns on the prem-
ises. 872 P.2d at 1217,

We construe § 27-40-440(2)(2) in conjunction
with § 27-40-510(2) and hold that under the RLTA, a
landlord may be held liable only for defects relating
to the inherent physical state of the leased premises.
Accordingly, we answer the certified question as fol-
lows: The “fit and habitable™ provision of the RLTA
found in § 27-44-40(a)(2) does not alter the common
*324 law rule that a landlord is not liable to a ten-
ant's invitee for injury caused by & tenent's do g.

CERTIFIED QUESTION ANSWERED.

FINNEY, C.J., TOAL, WALLER and BURNETT
JJ., concur,

S.C.,1999,
Fairv. U.S.
334 8.C. 321,513 S.E.2d 616

END OF DOCUMENT
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v.
ST. STEPHENS UNITED METHODIST CHURCH,
d/b/a St. Stephens Apartments, Mack Gibson, Kevin
Purnell, Darren Boatwright, Edward Rose, Insignia
Financial Group, and Donald E. Bowen, Defendants,
of whom St. Stephens United Methodist Church,
d/b/a St. Stephens Apartments, Mack Gibson, Insig-
nia Financial Group, and Donald B. Bowen, Jr., Per-
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wen, Deceased, are Respondents.
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Rehearing Denied Jan. 22, 1998.
Certiorari Denied Sept. 28, 1998.

Social guest of tenant at apartment compiex, who
was assaulted by third persons while at complex,
sued owner of complex and employees. Defendants
moved for summery judgment, and the Circuit Court,
Dillon County, Jackson V. Gregory, J., granted mo-
tion. Appeal was taken, and the Court of Appeals,
Anderson, J., held that: (1) social guest was “licen-
see” on premises; (2) even if guest was viewed as
invitee, owner did not owe duty to protect from as-
sault; (3) guest could not enforce provision of lease
creating duty on part of owner to exclude criminal
activity; (4) federal regulation requiring owner to
maintain and operate project, which was federally
subsidized, so as to provide decent, safe, and sanitary
housing did not impose duty to protect tenants and
their guests from violent, intentional attacks; and (5)
any negligence on owner's part was not proximate
cause of assault.

Affirmed.
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Owaner of apartment complex did not, through its
actions in providing security to tenants of complex,
undertake duty to protect social guest at complex
from criminal assault which occurred on premises;
security measures taken were for protection of resi-
dents, not the general public, and guest admitted that
he did not have any expectation that owner would
prevent attack.
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Proximate cause is the efficient, or direct, cause,
or the thing which brings about injuries complained
of.

123] Negligence 272 €372
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272X111 Proximate Cause
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Causation. Most Cited Cases
(Formerly 272k56(1.3))

Negligence 272 €379
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272X Proximate Cause
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tions
272k379 k. “But-For” Causation; Act
Without Which Event Would Not Have Occurred.
Most Cited Cases
(Formerly 272k56(1.12))

Negligence is not actionable unless it is a proxi-
mate cause of injuries, and it may be deemed a
proximate cause only when without such negligence,
injury would not have occurred or could have been
avoided.

[24] Negligence 272 €387

272 Negligence
272X11] Proximate Cause
272k374 Requisites, Definitions and Distinc-
tions
272k387 k. Foreseeability. Most Cited Cas-
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~ (Formerly 272k59)

Touchstone of proximate cause is foreseeability,
which is determined by looking to natural and prob-
able consequences of act complained of,

[25] Negligence 272 €386
272 Negligence

272X11 Proximate Cause
272k374 Requisites, Definitions and Distinc-
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tions
272k386 k. Natural and Probable Conse-
quences. Most Cited Cases
(Formerly 272k58)

Plaintiff proves legal cause by establishing that
injury in question occurred as natural and probable
consequence of defendent's negligence,

[26] Landlord and Tenant 233 €=167(8)

233 Landlord and Tenant
233VI1 Premises, and Enjoyment and Use
Thereof .
233VII(E) Injuries from Dangerous or Defec-
tive Condition
233k167 Injuries to Third Persons and
Their Property
233k167(8) k. Injuries to Visitors or
Guests of Tenant. Most Cited Cases

Any negligence on part of owner of apartment
complex was not proximate cause of criminal assault
of social guest at complex, as owner had no reason to
foresee that breach of any duty guest sought to im-
pose against it would have natural and probable con-
sequence of resulting in intentioral attack on guest by
third parties.

**829 *437 William P. Hatfield and Gary L. Finklea,
both of The Hyman Law Firm, Florence, for Appel-
lant,

Thomas C. Cofield and Andrew E. Haselden, both of
Barnes, Alford, Stork & Johnson, Columbia, for Re-
spondents,

ANDERSON, Judge:

Alphonso Goode filed a complaint against St.
Stephens United Methodist Church, d/b/a St
Stephens Apartments, Insigniz Financial Group,
Donald Bowen and Mack Gibson (collectively called
“St. Stephens”) for injuries he sustained when he was
attacked on the grounds of the St. Stephens Apart-
ments. The trial judge granted St. Stephens's mation
for summary judgment, finding St. Stephens had no
duty to protect a visitor to the apartment complex
from the criminal acts of third parties. Goode ap-
peals. ™! We affirm B2
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FNI1. Defendants Kevin Purnell, Darren
Boatwright and Edward Rose, Goode's at-
tackers, failed to answer the complaint and
were held in default. They are not parties in
this appeal.

FN2. We decide this case without oral ar-
gument pursuant to Rule 215, SCACR.

*438 FACTUAL/PROCEDURAL BACK-
GROUND

On May 12, 1993, Alphonse Goode was giving
his cousin a ride home when they encountered De-
fendant Edward Rose. Rose and Goode's cousin got
into a fight; Goode and his cousin then left. Later that
evening, around 9:00 p.m., Goode went to the St.
Stephens Apartments to visit a friend, Georgia Ger-
man. While there, Goode was attacked and severely
beaten on the grounds of the apartment complex by
Defendants Rose, Kevin Pumell, and Darren Boat-
wright, Boatwright lived at St. Stephens Apartments
with his mother. Purnell and Rose were not tenants at
St. Stephens, nor was Goode.

St. Stephens is a federally subsidized apartment
complex, commonly known as Section 8 housing, At
the time of the incident, St. Stephens Apartments was
owned by Donald E. Bowen, and managed by Insig-
nia Financial Group through its property manager,
Mack Gibson. Goode brought this action alleging that
the St. Stephens defendants were negligent in failing
to provide security at the apartment complex. St.
Stephens moved for summary judgment on the
ground that under South Carolina law there was no
duty on the part of St. Stephens to protect Goode
from the criminal acts of third parties.

Several depositions and affidavits were submit-
ted for the hearing on the motion for summary judg-
ment. Mack Gibson, the property manager for St.
Stephens at the time of the attack, testified in his
deposition that, in accordance with posted guidelines
for accepting new tenants, he did background checks,
credit checks, home .visits, and income verifications
for all residents over the age of eighteen. The lease
prohibited criminal activity on or near the property
by tenants and their **830 guests. Gibson stated
when criminal activity occurred, he could initiate
proceedings for eviction of the tenant even before the
person was convicted. However, no one was evicted
from St. Stephens for criminal activity during Gib-
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son's tenure as property manager.

Gibson stated the apartment complex provided
security to the tenants by repairing locks as quickly
as possible, securing windows, and informing the
residents in a newsletter about criminal activity oc-
curring within the complex. The newsletter was
posted in the office and in the laundry room and was
*439 taken to each of the apartments. Gibson also
routinely inspected the property. Gibson asserted he
was unaware of the fight between Goode and Defen-
dants Rose, Purnell, and Boatwright until he received
a letter from Goode's attorney.

" Macio Williamson, a former manager who
worked at St. Stephens for thirteen years beginning in
1973, provided an affidavit stating he had been aware
of criminal activity at the complex. He said he con-
sidered it his duty to patrol the complex and that the
tenants relied upon him to provide the additional se-
curity.

In his deposition, Goode described the neighbor-
hood surrounding St. Stephens as “[rJough. It's like a
jungle.” He admitted he knew there was no security
on the grounds of St. Stephens at the time of the inci-
dent. Goode also stated he had witnessed Defendant
Boatwright in several fights with other people at the
complex.

Helena Purnell, Goode's mother, stated by affi-
davit that she and Goode lived at St. Stephens from
1979 to 1988, when she moved out due to “the in-
creased criminal activity and poor management of the
complex.” Purnell said it was her “impression the
management owed a duty to the tenants to provide
adequate security and maintain the complex in a safe
condition.” Purnell stated she saw the manager of the
complex patrol the grounds on several occasions.

Georgia German, the person Goode was planning
to visit the night he was attacked, stated in her affida-
vit that she understood, pursuant to the lease, St.

“Stephens had a duty to prevent criminal activity from

occurring on the premises, especially criminal activ-
ity instigated by residents. German believed the
apartment complex assumed the responsibility for
policing the area to keep criminal dctivity from oc-
curring. Similarly, Elizabeth Smith, who was also a
tenant at the time of the attack, stated in her affidavit
that she believed the lease required the management
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at St. Stepbens to provide a safe environment free of
criminal activity. Smith stated she and her family
“relied on the management to perform some type of
security and protection.”

The trial judge granted summary judgment in fa-
vor of St. Stephens, finding under South Carolina law
St. Stephens had *440 no duty to protect Goode from
the intentional attacks of third parties. Goode appeals.

STANDARD OF REVIEW

Summary judgment is proper when there is no
genuine issue as to any material fact and the moving
party is entitled to judgment as a matter of law.
Tupper v. Dorchester County, 326 S.C. 318, 487
S.E.2d 187 (1997). All ambiguities, conclusions, and
inferences arising from the evidence must be con-
strtued most strongly against the moving party.
Baugus v. Wessinger, 303 S.C. 412, 401 S.E.2d 169
(1991). See also Wilson v. Moseley, 327 8.C. 144,
146, 488 S.E.2d 862, 863 (1997) (the evidence and
the inferences therefrom should be viewed in the
light most favorable to the non-moving party).
“Summary judgment is proper where plain, palpable,
and indisputable facts exist on which reasonable
minds cannot differ.” Rothrock v. Copeland, 305 S.C,
402, 405, 409 S.E.2d 366, 368 (1991).

LAW/ANALYSIS

Goode argues under a negligence theory that St.
Stephens owed him a duty to warn, prevent, or pro-
tect him from the tortious activity of a tenant and his
guests. He bases this duty on (1) his alleged status as
an invitee under the common law; (2) St. Stephens's
undertaking to render security services; (3) provi-
sions in the lease; and (4) federal regulations and
directives and handbooks promulgated thereunder.

**831 1. Status as Invitee v. Licensee -

Although St. Stephens conceded during the hear-
ing that Goode was an invitee for purposes of the
motion for summary judgment, the trial court found
there was no evidence in the record supporting his
status as an invitee; instead, the trial court found he
was a licensee. Goode offers as evidence of his status
as an invitee (1) the deposition of property manager
Mack Gibson, in which Gibson stated that tenants
were allowed to heve guests; (2) the affidavit of
Georgia German, in which she stated Goode was in-
vited to visit her at the apartment complex on the
night of the attack; and (3) the affidavit of Goode's
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mother, Helena Purnell, in which she stated Goode
*441 had a standing invitation to visit friends such as
Georgia German at the complex. Pumell noted that
she and Goode previously lived at St. Stephens and
that Goode frequently returned to see his friends.

[13[21[3][41{5] “A licensee is a social guest or ‘a
person who is privileged to enter upon land by virtue
of the possessor's consent.” ”” Hoover v. Broome, 324
S.C. 531, 535, 479 SE.2d 62, 64 (Ct.App.1996)
{quoting Neil v, Byrum, 288 8.C. 472, 343 S.E.2d 615
(1986)), cert. dismissed (June 2, 1997). A licensee's
presence on the property is for the primary benefit of
the licensee, not the owner. Id. at 535, 479 S.E.2d at
64. On the other hand, an invitee is a person who
enters onto the property of another at the express or
implied invitation of the property ownes. [d. A public
invitee is one who is invited to enter or remain on the
land as a member of the public for a purpose for
which the land is held open to the public. A business
visitor is an invitee whose purpose for being on the
property is directly or indirectly connected with busi-
ness dealings with the owner. Id. at 536, 479 S.E.2d
at 65 (citing Restatement (Second) of Torts § 332
(1981)). See also Parker v. Stevenson Qil Co., 245
S.C. 275, 140 S.E2d 177 (1965) (the term “invitee”
in premises liability cases means the same thing as a
business visitor and refers to one who enters upon the
premises of another at the express or implied invita-
tion of the occupant, especially when he is there
about a matter of mutual interest or advantage).

[6] Goode was not a public invitee because an
apartment complex is not a place held open to the
public and is instead a private place for only people
who are specifically invited. See Cramerv.
Balcor Property Mngt., Inc, 312 S.C. 44Q. 443,

441 S.E. 2d 317, 318 ( 1994) (“An apartment
building is not a place of public resort where one
who profits from the very public it invites must
bear what losses that public may create, It is of its
nature private and only for thosc specifically in-
vited.”) (quoting Cooke v. Alistate Mngt, Corp., 741
E.Supp, 1205 (D.S.C.1990)). In addition, Goode was
not a business invitee because he was not at the com-
plex for a reason directly or indirectly connected with
business dealings of the owner. Goode was not at the
apartment complex as a prospective tenant, Instead,
he was there to visit a friend when the attack *442
occurred. Goode was simply a social guest of a tenant
at the complex, and was no more than a licensee.
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[7] Moreover, in Cramer, the South Carolina
Supreme Court, on a certified guestion from the fed-
eral district court, stated landlords do not owe a duty
to protect tenants from criminal activity merely by
reason of the landlord/tenant relationship. The court
explained:

Tenants in a huge apartment complex, or a ten-
ant on the second floor of a house converted to
an apartment, do not live where the world is in-
vited to come. Absent agreement, the landlord
cannot be expected to protect them against the
wiles of felonry any more than the society can
always protect them upon the common streets
and highways leading to their residence or in-
deed in their home itself.

Cramer, 312 S.C. at 443, 441 S.E. 2d at 318
(quoting Cooke, 741 F.Supp. 1205).

Goode attempts to distinguish Cramer from the
facts of this case. In Cramer, a tenant was killed in
her apartment by an unknown assailant. Goode as-
serts his case is different because he was attacked by
a tenant in a common area rather than inside an
apartment. The Cramer court specifically held that “[
ujnder South Carolina law a landlord does not
owe a duty to a tenant to provide security in and
around a leased **832 premises to protect the ten-
ant from criminal activity of third parties.”
Id. at 444, 441 S.E. 2d at 319 (emphasis added).
The court's holding clearly imposes no duty to pro-
vide security in apartments or common areas. In addi-
tion, in finding that the landlord owes no duty to pro-
tect tenants from the criminal acts of third parties, the
court did not distinguish between known and un-
known assailants. The court noted in Cramer that a
duty may arise under the particular circumstances of
the individual case upon a showing of negligence
constituting the proximate cause of -the loss.
Id at 443 n. 1, 441 S.E. 2d at 319 n. 1. However,
without special circumstances that would create a
duty to protect & tenant or guest from attack from a
particular tenant, the attacker's status as a tenant does
not in itself create such a duty.

Goode also contends Crasner is inapplicable be-
cause the case is limited to situations involving a
landlord/tenant relationship and not ownerfinvitee.
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The court found a fundamental*443 distinction be-
tween the relationships of landlord/tenant and
owner/invitee, Id._at 442-43, 441 S.E. 2d at 318.
The court declined to impose a duty on the landlord
to protect tenants from criminal activity merely be-
cause of the relationship. We think it would be ab-
surd to find a landlord owes a higher duty of care to
the guests of tenants than to the tenants them-
selves.

EN3. The Letin phrase “reductio ad absur-
dum” [leading to absurd consequences] is ef-
ficacious. See Black's Law Dictionary 1279
(6th ed. 1990).

Finally, Goode attempts to distinguish Cramer
because he is not relying on the South Carolina Resi-
dentia] Landlord Tenant Act to create the duty of care
owed to him. The Supreme Court explicitly stated,
“Neither common law nor the South Carolina
Residential Landlord-Tenant Act imposes a duty
on a landlord ¢o provide protection to tenants
against criminal activity of third parties.”
Id at 444, 441 S.E. 2d 2t 319 (emphasis added).
Therefore, Goode's argument is clearly without merit.

[81 Even if Goode were a business invitee at the
time of the incident, St. Stephens would not be liable
for his injuries. A business owner has a duty to take
reasonable care to protect invitees. However, this
duty does not extend to protection from criminal at-
tacks from third parties unless the business owner
knew or had reason to know the criminal attack
would occur. Bullard v. Ehrhardt, 283 S.C. 557, 324
S.E.2d 61 (1984). In Callen v. Cale Yarborough En-
terprises, 314 S.C.__204 442 SE2d 216
(Ct.App.1994), cert denied (Oct. 20, 1994), this
Court found a Hardee's restaurant was not liable for
injuries an invitee suffered as a result of a fight in the
drive-through service lane of the restaurant. Although
Hardee's knew other violent incidents had occurred at
the Jocation over the past several years, there was no
previous incident that night to put Hardee's on notice
of any problems. Thus, there was no evidence Har-
cee's knew or had reason to know a fight was occur-
ring or about to occur. Id. at 206, 442 S.E.2d at 218.

[9] In this case, both Goode and his mother
stated they knew of criminal activity that had oc-
curred at St. Stephens in the past, including an al-
leged shooting. In addition, Goode *444 asserted he
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knew Darren Boatwright was a violent person and
that he had seen Boatwright involved in other fights
at the complex. However, there is no evidence in the
record that St. Stephens was aware of Boatwright's
previous fights or of any incident that day that would
put management on notice the attack on Goode by
Boatwright and the others might occur. Therefore, St.
Stephens had no duty to protect Goode from the in-
tentional attack even if he were an invitee.

2. Duty Created by Undertaking

Goode also argues St. Stephens created a duty to
protect him from the violent acts of third parties by
undertaling to provide security to tenants and their
guests.

[10J[11] Under the common law, even where
there is no duty to act but the defendant voluntarily
undertakes the act, the defendant assumes a duty to
use due care. Russell v. City of Columbia, 305 S.C,
86,406 S.E.2d 338 (1991); Sherer v. James, 290 S.C.
404, 351 S.E.2d 148 (1986). Goode cites the **833
Restatement (Second) of Torts § 323 (1965) to sup-
port this duty. This section provides;

One who undertakes, gratuitously or for considera-
tion, to render services to another which he should
recognize as necessary for the protection of the
other's'person or things, is subject to liability to the
other for physical harm resulting from his failure to
exercise reasonable care to perform his undertak-
ing, if (a) his failure to exercise such care increases
the risk of such harm, or (b) the harm is suffered
because of the other's reliance upon the undertak-
ing.

[12] Mack Gibson, the resident manager, testi-
fied that St. Stephens provided security to the tenants
by repairing locks, securing windows, informing ten-
ants of criminal acts occurring in the complex, and
routinely inspecting the complex. The security meas-
ures undertaken by St. Stephens were for the protec-
tion of the residents of the complex, not the general
public. Gibson acknowledged that after the incident,
daily security patrols were made by local law en-
forcement at the request of St. Stephens, Nonetheless,
the record on appeal contains no evidence that any of
the security measures undertaken by St. Stephens
were performed with less than due care. Although
several tenants and a former property manager*d45
stated in affidavits that the tenants relied on the com-
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plex to provide security, there is no evidence their
reliance caused Goode to suffer the beating. More-
over, Goode admitted in his deposition that he knew
St. Stephens did not provide security for the complex
at the time of the incident. Therefore, he obviously
could not have relied on any undertaking by St
Stephens to prevent the intentional, personal attack,
We find no basis for liability under either the Re-
statement (Second) of Torts nor the common law
rule.

3. Duty Created by the Lease

Goode next argues that the lease in effect at the
time of the incident created a duty for St. Stephens to
protect Goode from the attack by third parties. Ac-
cording to Goode, St. Stephens contracted to exclude
any unlawful activity within the common areas and to
terminate the lease of any tenant who engaged in
such activity. Goode asserts he was a third-party
beneficiary to the lease and may therefore enforce the
promise made for his benefit.

{13][14] Generally, a third person not in privity
of contract with the contracting parties has no right to
enforce a contract. However, when the contract is
made for the benefit of the third person, that person
may enforce the contract if the contracting parties
intended to create a direct, rather than an incidental
or consequential, benefit to such third person. Bob
Hammond Constr. Co. v. Banks Constr. Co., 312 S.C.
422, 440 S.E.2d 890 (Ct.App.1994).

(15][161{17] Thus, to determine if Goode was a
third party beneficiary of the lease, we must construe
the terms of the lease to ascertain the intentions of the
parties. Common sense and good faith are key princi-
ples of construction of the provisions of a contract. In
construing terms of a contract, the reviewing court
must look at the language of the contract to determine
the intentions of the parties. When the language of
the contract is clear, explicit and unambiguous, it
must be taken and understood in its plain, ordinary,
and populer sense. C. AN, Enfers., Inc. v. South
Carolina Health & Human Serv. Fin. Comm'n, 296
S.C. 373,373 S.E.2d 584 (198%).

[18] *446 To establish St. Stephens's duty to pro-
tect him, Goode refers to provisions in the lease
where the resident agrees not to engage in or permit
unlawful activities in the apartment, in the common
areas or on the property grounds, and is warmned that
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engaging in or permitting violent or criminal activity
is good cause for termination of the lease. We find St.
Stephens and the other parties to the lease did not
intend to create a direct benefit to Goode of protec-
tion from the tortious acts of others. In none of these
provisions does St. Stephens covenant to prevent or
to protect tenants from the violent acts of other ten-
ants or third parties. Therefore, the parties to the lease
could not have intended to create such a benefit di-
rectly in favor of Goode.

**834 4. Duty Created by Federal Regulations and
Directives

Goode argues St. Stephens's duty to protect him
was created by federal regulations and Department of
Housing and Urban Development (HUD) directives
and handbooks.

[19] As a federally subsidized complex, St.

Stephens is governed by federal law and regulations.
Goode directs the Court's aitention to 24 CF.R, §
886.123(a) (1996), which provides, “Itlhe Owner
shall maintain and operate the project so as to provide
Decent, Safe, and Sanitary housing and he shall pro-
vide all the services, maintenance and utilities which
he agrees to provide under the Contract....” However,
“[t]he [phrase] ‘decent, safe, and sanitary’ housing is
a subjective term at best.” Perry v. Housing Auth. of
Charleston, 664 F.2d 1210, 1218 n. 13 (4th Cir.1981)
(quoting Boston Pub. Housing Tenants' Policy Coun-
cil, Inc. v. Lynn, 388 F.Supp. 493 (D.Mass.1974)).
We find this regulation does not impose 2 duty on the
landlord of 2 subsidized apartment complex to protect
tenants and their guests from the violent, intentional
attacks of others.

[20] Goode also attempts to establish the duty
through HUD handbooks and directives. However, he
failed to include these materials in the recerd on ap-
peal. Goode, as the appellant in this issue, has the
burden of presenting this Court with an adequate re-
cord. Medlock v. One 1985 Jeep Cherokee, 322 S.C.
127, 470 S.E.2d 373 {1996) (appeliant has the burden
to present a sufficient record for appellate court to
make a *447 decision); Germain v. Nichol, 278 S.C.
308, 299 S.E.2d 335 (1983) (appellant has the burden
of presenting a sufficient record for review);
Vespazianni v. McAlister, 307 S.C. 411, 415 S.E.2d
427 (Ct.App.1992) (appellant has the burden of pre-
senting a sufficient record for review). Because
Goode did not provide adequate materials for the
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Court to consider this argument, we must affirm the
trial court on this issue.

5, Proximate Cause

Although Goode valiantly attempts to establish a
duty on the part of St. Stephens to protect him from
attacks by tenants and others, he fails to address the
trial court's finding that even if Goode had estab-
lished a duty, the breach of this duty was not the
proximate cause of his injuries.

[21}{221[23][24]{25] To prevail on his negli-
gence claim, Goode must prove three elements, 1a
duty of care owed by St. Stephens to him; ) a
breach of that duty by a negligent act or omission;
and (3) damage proximately caused by a breach of
thet duty. Vinson v. Hartley, 324 S.C. 389. 477
S.E.2d 715 (Ct.App.1996). “[P]roximate cause is the
efficient, or direct, cause-the thing which brings
about the injuries complained of. Negligence is not
actionable unless it is a proximate cause of the mju-
ries, and it may be deemed a proximate cause only
when without such negligence the injury would not
have occurred or could have been avoided.” Hughes
v. Children's Clinic, P.A., 269 S.C. 389, 398. 237
S.E.2d 753, 757 (1977). “The touchstone of Pproxi-
mate cause in South Carolina is foreseeability. Fore-
seeability is determined by looking to the natural and
probable consequences of the act complained of. A
plaintiff therefore proves legal cause by establishing
the injury in question occurred as a natural and prob-
able consequence of the defendant's negligence.”
Yinson_324 S.C. at 400, 477 S.E.2d at 721 (citations
omitted). In addition,

The proposition that the wrongful or illegal act of
an independent third person may not be regarded as
such a consequence of a tort-feasor's alleged wrong
as should entail legal liability must rest ... upon the
assumption that such a consequence is not one of
which a person who assumes the discharge of the
ordinary civil obligation has knowledge or the op-
portunity by the exercise of reasonable diligence to
*448 acquire knowledge; thet it is an unnatural and
abnormal intervention in the ordinary train of
events and consequences not reasonably to be an-
ticipated from the act or omission which is charged
to the alleged tort-feasor as a breach of duty.

Crowley v._Spivey, 285 S.C. 397. 407. 329
S.E.2d 774, 780-81 (Ct.App.1985) (quoting Green v.
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Atlanra & Charlotte Air Line Ry, Co., 131 S.C. 124,
126 S.E. 441 (1925)).

**835 [26] As noted above, St. Stephens had no
notice the attack on Goode was going to occur. It had
no reason to foresee that a breach of any of the duties
Goode attempts to impose on it would have the natu-
ral and probable consequence of resulting in an inten-
tional atiack upon Goode by third parties at the
apariment complex. Accordingly, St. Stephens was
not negligent.

CONCLUSION
Considering the facts in the light most favorable
to Goode, we conclude there is no genuine issue of
material fact concerning St. Stephens's liability for
the injuries Goode suffered. Consequently, the trial
court did not err in granting summary judgment in
favor of St. Stephens.

The decision of the trial court is AFFIRMED.
CONNOR and HUFF, JI., concur.

S.C.App.,1997.
Goode v. St. Stephens United Methodist Church
329 8.C. 433, 494 S.E.2d 827

END OF DOCUMENT
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Background: After nightclub patron was shot nmulti-
ple times by an assailant inside nightclub, she filed an
action against commercial landlord that alleged that it
had a dufy to protect her from criminal activity in the
club by providing adequate security on or in the vi-
cinity of the property where she was shot. The Circuit
Court, Richland County, J. Emest Kipard, Jr., J.,
granted landlord summary judgment. Patcon ap-
pealed.

Holdings: After certifying the case, the Supreme
Court, Burnett, J., held that:

(1) landlord had no duty to protect patron from the
criminal acts of third parties that occurred inside the
leased premises;

(2) the affirmative acts exception to the traditional
rule that commercial landlords were not liable to pro-
tect invitees from criminal acts by third parties did
not apply to impose liability on landlord; and

(3) the fact that assailant was allowed to re-enter
nightclub after having been escorted from the club
did not establish that landlord breached its duty to
maintain the common areas in a safe and secure man-
ner,

Affirmed.

Pleicones, J., filed a dissenting opinion in which
Toal, C.J., concurred.

West Headnotes

[1] Negligence 272 €202

Page 1

272 Negligence
2721 In General
272k202 k. Elements in General. Most Cited
Cases

In a negligence action, a plaintiff must show the
(1) defendant owed a duty of care to the plaintiff (2)
defendant breached the duty by a negligent act or
omission (3) defendant's breach was the actual and
proximate cause of the plaintiffs injury and (4) the
plaintiff suffered injury or damages.

[2] Negligence 272 €7°1692

272 Negligence
272X V1II Actions

272X VIII(D) Questions for Jury and Directed
Verdicts

272k1692 k. Duty as Question of Fact or
Law Generzally. Most Cited Cases

Whether the law recognizes a particular duty is
an issue of law to be determined by the court.

[3] Landlord and Tenant 233 €2167(8)

233 Landlord and Tenant
233VIl Premises, and Enjoyment and Use
Thereof '
233VII(E) Injuries from Dangerous or Defec-
tive Condition
233k167 Injuries to Third Persons and
Their Property
233k167(8) k. Injuries to Visitors or
Guests of Tenant. Most Cited Cases

Commereial landlord for premises occupied by
nightclub had no duty to protect nightclub patron
from the criminal acts of third parties that occurred
inside the leased premises; landlord did not control or
possess the leased premises.

[4] Landlord and Tenant 233 W167(8)

233 Landlord and Tenant
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233V Premises, and Enjoyment and Use
Thereof

233VI(E) Injuries from Dangerous or Defec-.

tive Condition
233k167 Injuries to Third Persons and
Their Property .
233k167(8) k. Injuries to Visitors or
Guests of Tenant. Most Cited Cases

The affirmative acts exception to the traditional
rule that commercial landlords were not liable to pro-
tect invitees from criminal acts by third parties did
not apply to impose liability on landlord, after night-
club patron was shot inside nightclub located on
leased property, even though landlord arranged for
security in the common areas of the leased property,
where there was no evidence that landlord ever
agreed to provide security inside nightclub.

[5] Negligence 272 €218

272 Negligence
27211 Necessity and Existence of Duty
272k217 Voluntarily Assumed Duty
272k218 k. In General. Most Cited Cases

Under the common law, even where there is no
duty to act but the defendant voluntarily undertakes
the act, the defendant assumes a duty to use due care.

[6] Landlord and Tenant 233 €=167(8)

233 Yandlord and Tenant
233VIl Premises, and Enjoyment and Use
Thereof
233VII(E) Injuries from Dangerous or Defec-
tive Condition
233k167 Injuries to Third Persons and
Their Property
233k167(8) k. Injuries to Visitors or
Guests of Tenant. Most Cited Cases

The fact thet assailant was allowed to re-enter
nightclub after having been escosted from the club,
where he then proceeded to shoot randomly and shot
and injured nightclub patron, did not establish that
commercial landlord breached its duty to maintain
the common areas in a safe and secure manner; pa-
tron failed to present any evidence of any alleged
criminal or suspicious activity occurring outside of
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the club before assailant re-entered the ciub.

**55 Carl L. Solomon, of Gergel, Nickles & Solo-

mon, P.A. and Tony Dessausure, of The Dessausure
Law Firm, both of Columbia, for Appeliant.

JR. Murphy and Adam J. Neil, both of Murphy &
Grantland, P.A., of Columbia, for Respondent,

Justice BURNETT.

*610 This is a negligence action against a com-
mercial landlord arising out of a shooting which oc-
curred inside the leased premises. The trial court
granted the landlord's motion for summary judgment.
We certified the case from the Court of Appeals pur-
suant to Rule 204(b), SCACR. We affirm.

FACTUAL/PROCEDURAL BACKGROUND

Ronald O. Swinson, Jr. and his wife each own a
fifty-percent share of Swordfish Investments, LLC
(“Swordfish”), a limited liability compeany which
Swinson set up to own real estate. Swinson is em-
ployed by C.B. Richard Ellis, a commercial real es-
tate and brokerage firm ™ C B. Richard Ellis is the
leasing agent for properties owned by Swordfish.

ENI. Swinson is a partner in C.B. Richard
Ellis and is employed to run the overall op-
erations of the company. He is not a com-
mercial reel estate broker.

Swordfish owns the Columbia East Shopping
Center in Columbia, Uptop Management, Inc. (“Up-
top™), a South Carolina corporation, leased a portion
of the shopping center for use as a nightclub. The
lease dated December 21, 2000, was signed by Swin-
son on behalf of Swordfish and by Pearl Ingram on
behalf of Uptop. Swinson testified he believed Uptop
subsequently entered into a management agreement
with Dance, Inc. (“Dance”) over its portion of the
shopping center during the term of Uptop's lease.
When operated by Dance, Uptop's nightclub was
known by various names, including Club Voodoos.

During the operation of the various nightclub es-
tablishments in Uptop's leased portion of the shop-
ping center, numerous crimes, including narcotics
violations, essaults, and various instances of disor-
derly conduct, were committed on the premises. In-
gram requested security be provided by either Sword-
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fish or C.B. Richard Ellis on Swordfish's behalf.
Swordfish agreed to provide security in the common
areas, first by employing off-duty deputies and later
employing a private security company.

*611 Larry Capall, director of property manage-
ment for C.B. Richard Ellis, testified Swordfish
switched from the off-duty officers to the private
security company because the club owners com-
plained about the cost to employ the off-duty depu-
ties. Although Swordfish arranged for the security in
the common areas, it charged the tenants for the cost
of maintaining the security. Swordfish considered
security “additional rents” under the lease to be paid
by the tenant. Prior to November 3, 2001, Swordfish,
because of the failure of payment by Uptop, discon-
tinued the security in the common areas.

On November 3, 2001, Octavia M. Jackson (Ap-
pellant) and several friends entered Club Voodoos.
While Appellant was in the club, two altercations
occuired. One involved a male patron who was es-
corted from the club. Soon thereafter Appellant and
her party decided to leave and began exiting the club.
At that time, the male patron re-entered the club with
a gun and began shooting in the air and indiscrimi-
nately into the crowd. Appellant was shot multiple
times.

Appellant argues Swordfish had 2 duty to protect
her from the criminal activity in the club by provid-
ing adequate security on or in the vicinity of the
property where Appellant was shot. The trial court
granted Swordfish's motion for summary judgment.

ISSUE
Did the trial court err in granting Swordfish’s mo-
tion for summary judgment?

STANDARD OF REVIEW

Summary judgment is appropriate when it is
clear that there is no genuine issue of material fact
and that the moving party is entifled to judgment as a
matter of law. **56 Café Assocs., Ltd. v. Gerngross,
305 8.C. 6,406 S.E.2d 162 (1991). Summary judg-
ment i not appropriate where further inquiry into the
facts of the case is desirable to clarify the application
of the law. Middleborough Horizontal Property Re-
gime Council of Co-Owners v, Montedison, 320 S.C.
470, 465 S.E.2d 765 (Ct.App.1995). Further, sum-
mary judgment should not be granted even when
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there is no dispute as to the evidentiary *612 facts, if
there is a dispute as to the conclusion to be drawn
therefrom. MacFarlane v. Manly, 274 S,C. 392. 264
S.E.2d 838 (1980). An appellate court reviews the
granting of summary judgment under the same stan-
dard applied by the trial court. George v. Fabri_ 345
S.C. 440, 548 S.E.2d 868 (2001).

LAW/ANALYSIS

1][2] In a negligence action, a plaintiff must
show the (1) defendant owed a duty of care to the
plaintiff (2) defendant breached the duty by a negli-
gent act or omission (3) defendant's breach was the
actual and proximate cause of the plaintiff's injury
and (4) the plaintiff suffered injury or damages.
Dorrell v, South Caroling Dept. of Transp., 361 S.C.
312, 318, 605 S.E.2d 12, 15 (2004). Whether the law
recagnizes a particular duty is an issue of law to be
determined by the court. Ellis y, Niles, 324 S.C. 223,
479 S.E.2d 47 (1996).

(3] Appsllant argues the trial court erred in con-
cluding Swordfish had no duty to protect her from the
criminal acts of her assailant inside the leased prem-
ises. We disagree.

In  Cramer v, Balcor Property Management,
Inc., 312 8.C. 440, 441 S.E. 2d 317 ( 1994), we
concluded, on a certified question from the federal
district court, that residential landlords do not owe a
general duty to protect tenants from criminal activity
of third parties. We agreed with the federal district
court opinion in Cooke v. Allstate Management
Corp., 741 F.Supp. 1205 (D.8.C.1990), which found
the residential landlord/tenant relationship to be fun-
damentally different from the relationships for which
South Carolina law will impose a duty to protect
against criminal activity,

In the present case, Appellant argues that as the

sub-lessee's invitee, Swordfish had a common law

duty to protect her from the criminal acts of a third
party. Appellant’s status as an invitee does not, under
the facts of this case, create a duty on the part of
Swordfish to protect her from the criminal acts of
third parties inside the Jeased premises, an area which
Swordfish did not control or possess. 22

EN2. Appellant argues Craner is inapposite
because Swordfish is a commercial landlord
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and Cramer addressed a landlord's duty only
in the residential setting. We decline to ad-
dress the issue of a commercial landlord's
duty under the facts of this case, in which
the crime occurred inside leased premises
not under the landlord's control, and Appel-
lant presented no evidence of any aileged
criminal or suspicious activity occurring in
areas under the landlord's contro].

*613 In Cranter, we explained that even though
South Carolina law does not impose a duty on a land-
lord to protect a tenant from the criminal acts of third
parties, & plaintiff is not precluded from asserting a
general negligence principle. A duty may arise under
the particnlar circumstances of an individual case
based upon a showing of negligence constituting the
proximate cause of the loss, even though the law does
not impose a general duty on landlords to protect
tenants or their guests from the criminal acts of third
parties.  Cramier, 312 S.C.  at 443. 441 S.E.
2d at 319,

[4] Appellant argues the applicability of two ex-
ceptions to the traditional rule of non-liability of
landlords. The exceptions are the “affirmative acts”
exception and the “common areas” exception. We
conclude neither exception is applicable in this case.

[5] Under the common law, even where there is
no duty to act but the defendant voluntarity under-
takes the act, the defendant assumes a duty to use due
care. Russell v. City of Columbia, 305 S.C. 86. 406
S.E2d 338 (1991). Appellant argues that once
Swordfish acted to provide security, it was obligated
to maintain adequate security.

Although Swordfish agreed to arrange for secu-
rity in the common areas at the tenant's expense,
there is no evidence in the record Swordfish ever
agreed to provide security inside the club. Swordfish
had neither possession nor control over the activities
inside **57 the club when Appellant was shot. There-
fore, no duty arose, under the affirmative acts excep-
tion, on the part of Swordfish to protect its tenants or
their patrons from the criminal acts of third parties
occurring inside the club.

(6] Appellant next argues Swordfish, as owner of
the property, had a duty to maintain commion areas in
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a safe and secure manner. Because Appellant's assail-
ant was able to re-enter the club, Appeliant argues
Swordfish breached its duty under the common areas
exception.

*614 In a case presenting different facts, we
might well agree with the dissent that a commercial
landlord has a duty to reasonably protect invitees
from foreseeable criminal acts in areas under the
commercial landlord's control. Assuming, without
deciding, Swordfish had a duty under the lease to
provide security in the common areas, Appellant has
failed to present any evidence demonstrating a breach
of this duty. Appellant has presented no evidence of
any alleged criminal or suspicious activity occurring
outside the club before Appellant's assailant re-
entered the club. There simply is no evidence in the
record suggesting the assailant's activities outside the
club would have alerted security personnel in the
comunon areas of the assailant's impending criminal
conduct inside the club.

Finally, our resolution of this issue is dispositive
and we need not address Appellants' remaining issues
regarding proximate causation. Phiteside v. Chero-
kee County School Dist. No. One, 311 S.C, 335, 428
S.B.2d 886 (1993) (appellate court need not address
remaining issue when resolution of prior issue is dis-
positive).

AFFIRMED.

MOORE and WALLER, JJ., concur. PLEICONES
J., dissents in a separate opinion in which TOAL,
C.]., concurs.

Justice PLEICONES.

I respectfully dissent. In my opinion, Swordfish
had a duty to reasonably secure the common areas of
the premises, and there are genuine issues of material
fact concerning breach and causation.

By emphasizing the fact that Appellant was in-
jured inside the club, an area over which Swordfish
purportedly had no control, the majority avoids Ap-
pellant's argument that Swordfish had a duty to pro-
vide reasonable security measures in the common
areas outside the nightclub, which were under Sword-
fish's control, and that the failure to do so allowed the
assailant to return to the club and injure Appellant.
That Appellant was shot inside the club relates to
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causation, which in my opinion, is not here a proper
element of negligence on which to base summary
judgment.

*615 T agree with Appellant that a commercial
landlord, under circumstances here appearing, has a
duty to reasonably protect invitees from foreseeable
criminal acts in areas under the landlord's control.
Compare ~ Cramery. __Baleor Prop.  Mgmt,

Inc, 312 8.C. 440, 441 S.E. 2d 317 ( 1994) (holding
that a residential landlord has no duty to protect in-
vitees from foreseeable criminal acts), with Bullard v.
Ehrhards, 283 S.C. 557, 559, 324 SE.2d 61, 62
(1984) (holding that a store owner has a duty to pro-
tect invitees from foreseeable criminal acts), and
Munn v. Hardee's Food Sys., Inc., 274 S.C. 529, 531,
266 S.E.2d 414, 414-15 (1980) (same), and Shipes v.
Piggly Wiggly St. Andrews, Inc., 269 S.C. 479, 484,
238 S.E2d 167, 169 (1977) (same).

Swordfish is a commercial landlord which ex-
pects members of the general public to utilize the
common areas as patrons of Swordfish's tenants. If a
landlord like Swordfish should reasonably anticipate
that the paying public will be exposed to society's
criminal element, then it is appropriate that the land-
lord be expected to take measures to protect the pa-
trons. As the party in control of the common areas,
the landlord is in the best position to bear the burden
with respect to those areas. See Cramer, 312 S.C.
at 44243, 441 S.E. 2d at 318-319 (distinguishing
store owners, who invite the general public to their
premises, from residential landlords, who do not in-
vite the general public to their premises) (telying on
Cooke v. Allstate Mgmt. Corp.,_741 F.Supp. 1205
(D.S.C.1990)).

The question, then, is whether Swordfish should
have foreseen criminel behavior taking**58 place in
the common areas of its property. The evidence in the
record, is overwhelming that long before Appellant
was shot, drug use, violence, and other criminzal be-
havior were rampant in the common areas surround-
ing the nightclub. Swordfish was fully aware of the
situation, and I would therefore hold that a duty to
reasonably secure the common areas arose prior to
the shooting at issue.

A jury B8 must determine whether Swordfish
breached its duty after considering evidence relating

Page 5

to what security measures, if taken, would have ful-
filled that duty. I find summary judgment not prop-
erly based on this element of negligence.

FN3. In her complaint, Appellant requested
a jury trial,

*616 Likewise, there remain for further factual
development matters relating to causation. Assuming
a breach of Swordfish's duty in the common areas, it
remains to be determined whether such breach was a
proximate cause of the assailant's access to the club
while armed.

Further, I disagree with the circuit court that
proximate cause is absent as a matter of law. The
circuit court held that there was no question but that
the shooting was an unforeseeable, intervening act
that broke the causal link between any breach by
Swordfish and Appellant's injury. This determination
is irreconcilable with Swordfish's duty arising from
the foreseeability of criminal conduct. Like the pres-
ence of cause in fact, the presence of proximate cause
would depend on the jury's decision on breach. It is
impossible at this point to determine as a matter of
law that a breach by Swordfish did not cause Appel-
lant's injury.

On these grounds, the grant of summary judg-
ment to Swordfish should be reversed, and the case
remanded for trial.

In addition, and notwithstanding the previous
discussion, the case must be remanded for a determi-
nation whether Swordfish had a contractual duty to
secure the common areas. Appellant argued to the
circuit court and this Court that Swordfish assumed
such a duty in its lease with Up-Top. The circuit
court did not interpret the lease, however, because the
court held that Appellant's “negligence claim [couid
not] lie if it [were] based on a breach of contract be-
tween Swordfish and Up-Top in the absence of a duty
independent of the contract.” This was error. Even
when a duty to the plaintiff does not otherwise exist,
a duty may arise out of the alleged tortfeasor's con-
tract with a third party. Andrade v. Johnson, 356 S.C.
238. 245, 588 S.E.2d 588, 592 (2003). Accordingly,
the grant of summary judgment should be reversed
and the case remanded so that the circuit court can
interpret the lease. Were the court to find that the
lease imposed a duty on Swordfish, then breach and
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causation would depend on the nature and extent of
that contractual duty, which could differ from the
cominon-law duty discussed abaove,

For the reasons I have stated, I would reverse the

grant of summary judgment and remand the case for
trial,

TOAL, C.J., concurs.

S.C.,2005.
Jackson v. Swordﬁsh Investments, L.L.C,
365 S.C. 608, 620 S.E.2d 54

END OF DOCUMENT
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1 IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
2 COUNTY OF RICHLAND
3 - - -
DENISE WRIGHT
4
V.
5

PRG REAL ESTATE : NO.

6 MANAGEMENT, INC., :2011-CP-40-4068
FRANKLIN PINERIDGE

7 ASSOCIATES, KAREN
CAMPBELL, INDIVIDUALLY : -

8 AND IN HER
REPRESENTATIVE

9 CAPACITY AS AN AGENT
OF PRG REAL ESTATE

10 MANAGEMENT

11

12
September 6, 2012
13

14
- 'Viﬁdéptép:;d.:d?cpqsit_io;l of
15 MESCHELLE ROTEN, tiken pursuant o -
-- ﬁdtice, was held at the offices of Magna
16 Legal Services, Seven Penn Center, 1635
Market Street, Philadelphia, Pennsylvania
17 19103, commencing at 9:28 a.m., on the
above date, before Cherese Cornish, a
18 Professional Court Reporter and Notary
Public in and for the Commonwealth of
19 Pennsylvania. Roten, Meschelle 2012-09-06.txt Page 1
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00039
1 don't believe that we were -- there's

2 anything -- that we could have prevented
3 them from entering the property, no.
4 Q. Okay. Because in this
5 particular case, this property was in a
6 manzaged community, the Harbison
7 Community, right?
8 A. The property is located in
9 the Harbison Community.
100 Q. So ging'ybbdy had %iocess_ iq
<1 this apartment complex?
127 AL W's private property.
13 Q. It's private property, but
14 anybody could have come on that private
15 property from this Harbison Community or
16 pulling into the property, right?
17 A. Tt'snot a - it's private
18 property, but guests, individuals, can
19 enter the property.
20 Q. Just like if you go to the
21 mall. That's private property, but
22 anybody can drive on it, right?
23 A.  Well, amall is a little
24 different.

Roten, Meschelle 2012-09-06.txt Page 39 v
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00147

1 A. Yes.

2 Q. Andit's sent to

3 wellspring@prgrealestate.com.

4 Do you see that?

5 A. Ido.

6 Q. Wellspring@prgrealestate.com
7 --that comes to the corporate office,
8 doesn't it?

9 A. ldon't believe so, It goes

10 to all of the people that are in the

11 office at Wellspring.

12 Q. Okay. Now, in 2008, before
13 the abduction occurred --

14 A. Okay.

|15 Q OKay? Thecourtesy officer

~16 was supposed {0 receive a discount off
.17 their rent as long as they were working -
=18 with ydu, Tight?
19, A. Aslong as they were-an-
20 active courtesy officer.
21 Q. And as a courtesy officer,
22 they were supposed to walk the property
23 two hours a day?

24 A. Correct.

Roten, Meschelle 2012-09-06.txt
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00031
1 someone on duty 24/7. You see that?

2 A. TIsee that.
(53 Q. -Yall did have some couitesy -
-4 officers that Were on duty al Wellspring
5 charing this time, right?
©6 A, During this specific time?
7 Q. Yes.
8 . A. No,we didnot.
9 . Q. Okay. Sothere wasmo. . ..
10 courtesy officers on duty at Wellspring? -
11 - A. Not at the time of the
12 incidemt,
13 © Q. Okay. Gotothenext. It
14 says: Five home security threats inan
15 apartment complex. It says: Livingin a
16 large apartment complex can offer a
17 feeling of community, which means single
18 people and families. And here are five
19 security threats which often pop up in
20 apartments complex and how you should
21 address them.
22 You see that part, right?
23 A Yes.
24 Q. Anditsays: Locks handed

Roten, Meschelle 2012-09-06.txt
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00146

1 aware that lights were out for more than
2 one to two days?
3 A. Imean, I can't answer that.
4 T can't answer that question. 1don't
S have anything that shows statistics for
6 that.
"7 7 Q.- Okay. The next one, the
8 tiex! page -- this -- thisis g ~is d --
9 is an officer -- it lool(é'like tlléy were
10 looking for a courtesy officey..
11 . 1t says:- The courtesy
12 officer will receive 2'5-‘pércént off their -
13 rent for as long as they're working, -
14 depending upon apartment size:they
135 choose. Andthe courtesy officer will
16 receive a cell phone.and will be requited
17. to respond to non-life threatening
18. emergency phone calls whenever possible,
19 Usually, these ate noise complaints,
20 s.uspicious sightings, et cetera. -
21 .. Do ybu see thal? -
.22 A, lsecthat.
23 Q. And that's from the property

24 manager at Wellspring Apartments?

Roten, Meschelle 2012-09-06.txt
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1 State of South Carolina )

)
2 County of Richland )
3 Denise Wright, ) 2011-CP-40-4068
)
4 Plaintiff, )
)
5 vs. ) Video Deposition _
)
6 PRG Real Estate Management, ) - of

Inc., Franklin Pineridge )

7 Associates, Karen Campbell ) Karen Campbell’
Individually and inher )

8 Representative Capacity as )

an Agent of PRG Real Estate )

9 Management, )
)

10 Defendants. )
)

11 )

12

13

14 - Yideo deposdtién of Karen Campbell, taken befd;e _
15 Sandra J. Ayers, a notary public in and for the State of
16 South Carolina, commencing at the hour of 10:10 a.m.,
17 Monday, August 20, 2012, at the office of Collins &
18 Lacy, PC, 1330 Lady Street, Sixth Floor, Columbia, South
19 Carolina.
20
21
22 Reported by
23 Sandra J. Ayers
24
25
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00165
1 A He would have received a monthly concession.

2 Q Uh-huh.
3 A So that must have been his concession for February.
4 Q Okay. And then it says courtesy officer through
5  thelast one I saw was 1/1/2008.
6 A Okay.
7 Q Is that the last one that you see on there?
8 A For courtesy officer?
9 Q Yes.
10 A Yes.
"1 Q Okay. Now, when someone was a coultesy officer,
12.. " they could get a price break for - for living on-
13 * site, right?
14 A They would get a discount. Yes. -
15 Q Now, what are the circumstances of someone being a
16  courtesy officer and not being -- then not being a
17 courtesy officer? Or receiving a discount and then
18  not getting the discount?
19 A As far as Frank, here?
20 Q Yes.
21 A Idon't remember why he didn't want to be courtesy
22 officer any longer. Ibelieve he was getting
23 married.
24 Q Right.
25 A And so he lived there - he stopped being courtesy

Campbell, Karen 2012-09-06.txt : Page 165 —
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00223
1 reallong--

2 A Uh-huh.

3 Q --and he was there for a long time --

4 A Right.

5 Q --and -- but he stopped being a courtesy officer
6  like after 20077

7 A Well, he wasn't always with Richland County --

8 Q Okay.
9 A --sohe was not able -
10 Q Okay.

11 A --to be a courtesy officer.
12 Q Gotcha. Okay. Frank Panarello -- Frank Panarello
13 --letme -- let me — it says -- No. 30 - No. 17.
14 And this just says, "List the courtesy officers."
15 And Frank Panarello is not in there, but I -- there
16  may have been a supplement to that, I'm not sure
17 of, but we know Frank Panarello was there sometime
18  in 2007/2008.
19 A Right.
~20 Q And do you know why he quit being a -~
21 A Idom't. Irememberhe wasa state frooper, and
22" . thenlknew he \g\-jas ‘-geAtt_ir_l.g masried, so I don't know .
23 . if there was just a conflict of:— '
24.Q It wasn't - .
25-A  —Idon't know. "
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00224
 1-Q = just Richland County Sherriffs Department. Tt

2 ¢ " could be a state trooper or Richland County .
3. Sherriffs. Department, right?
4 A" Right. Right. =
5 Q. " I'mean, if's anybody that in law enforcement that
6 ‘couldpark-
7 A That had jurisdiction.” ‘
8 Q - an official vehicle. That had jurisdiction?
-9 A Right”
10 Q@ Okay. Now, did y'all have any security cameras out
11 there?
12 A No.
13 Q You're over at Paces Brook now?
14 A Yes.
15 Q Do y'ail have security cameras?
16 A Wedonow. They were just installed.
17 Q Okay. Do you know why they didn't have security
18  cameras out there then?
19 A It just wasn't -- the company just didn't do it.
20 Q Okay. It just wasn't in the budget?
21 A Thave no idea about their budget.

22 Q Okay.
23 MR. HOOD: I'm not going to do that. Not
24 doing that.

25 Q Sometime in December 2007, you bought a house and

Campbell, Karen 2012-09-06.txt Page 224 -
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00222
1 Q Okay.

2 A Just to have it addressed.
3 Q Butthose quarterlies --
4 A Uh-huh.
5 Q --that would've been something between 2006 and
6 2008 that would've been sent quarterly to Pamela
7  Williams?
8 A Yes.
9 Q Okay. Do you know the name of that particular
10 report?
11 A Idonot.
1 12.Q  Okay. And when yon have courtesy officers, were
13 theretimes that there were periods of time where
14 there 'were no courtesy officers? -~
JI5°A Yes!
16 Q Andis that because they weren't a resident any -
17 - longer, or--or. ..
(I3 A . That, and most courlesy officers wanted free rent,”
19 and we didn't offer that. Se we would lose- -
20." courtesy officers for that. -
21 @ If yondidu! lose courtesy officers -
22 A Ubhhuh,
23.Q - and they stayed, why were lhey no longer
24 - courtesy officers?- Like -- for instance, like, you
25 know,you saw Mr. Hu ghes had that thing that was .
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1 . reallong -

2 A’ Whthuh!

3 Q --and‘he wasthere for a long time -

4 A . Right/

5 Q ' &nd -~ but he stopped being a courtesy officer

6 like aller 20077

7 A Well, he wasnt always with Richland County --

8 Q ‘Okay.

9 A --80hewas not able -~

10 Q" Okay.

11 A :--19be acourlesy officer.

12 Q Golcha. Okay. Frank Panarelio -- Frank Panasello
13 1 - letme --let me -- it says:-- No. 30 -- No. 17. °

14 And this just says, "List the courtesy officers.”

15. . And Frank Panarello is not in.there, but [ -- there-
16 --may have been a'supplemerit to that; I'm not sure

17 “of, but we know Frank Panarello was there sometime-
18" 0200772008, -

19 A Right. .-

20 Q * Anddo you know why he.quit beinga --

21 A'- 1dowt.. I remember he was a state trooper, and
22 ‘thenTkaew he was getting married, so I don't .k.no-\;v',
23 "if there was just a conflict or --

24 Q@ Tiwasnlt -

25 A --Idon't know.
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I Q —just Richland County Sheiriff's Department. I -
2 7" could be a state trooper or Richland County
3. Sherriff's Department, right?...
4 A Right. Right. .~ -
5°Q" Imean, it's anybody that in law enforcement that =
6 " .could park --
7 A That had jurisdiction.
8 Q - anofficial vehicle. That had jurisdiction?
9 A Right.
10 Q Okay. Now, did y'all have any security cameras out
11 there?
12 A No.
13 Q You're over at Paces Brook now?
14 A Yes.
15 Q Do y'all have security cameras?
16 A Wedonow. They were just installed.
17 Q Okay. Do you know why they didn't have security
18  cameras out there then?
19 A Tt just wasn't -- the company just didn't do it.
20 Q Okay. It just wasn't in the budget?
21 A Thave no idea about their budget.

22 Q Okay.
23 MR. HOOD: I'm not going to do that. Not
24 doing that.

25 Q Sometime in December 2007, you bought a house and
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PRG Def 002427

From: wellspring_mgr [IMCEAEX-
_O=FIRST+200RGANIZATION_OU=FIRST+20ADMINISTRATIVE+20GROUP_CN=RECIPIENTS_CN=WELI

Sent:  Wednesday, March 25, 2009 11:58 AM

To: wallspring@pgrealestate.com

Subject: Officer revision- Great Job Katle!

Thank you for forwarding this message! Please let me know that you've received it

i} Weﬁspmng Apartmems is currently looking for a Courtesy: Officer. The: courtesy ofﬁcer will: receive a5% off
- theirrent for.as-1ong as they are working with us. Thisis'a $155="$225-discount, depending ot what
{ apaftment gize they-choose. {We have one, two, and three bedroom aparfments available,)

» The courtesy officer will recetve a-cell phone and will be requirod to respond to non-life threatening
- emergency phona-calls whenever possible, {Usually these are nolse‘complaints, suspicious sightings, etc):
¢ " Yhe officer will also walk the property weekly-at night to tepoit st eethghts out aud-anything else that the
*management-office woufd need 1o know. Duriigthe summer. the courtgsy officer willalso be respons;b]e '
. forlocking and unlocking the peel gate, whenever possible, ~

@t world be prefecved if the-officer brovught his car hoime at night but it is not necessary. *

Nayeli Lozada
Property Manager
Wellspring Apartments
500 Harblson Blvd,
Columbla, SC 29212
Phone: 803-781-9541
Fax: 803-749-2014
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