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II.

III.

STATEMENT OF ISSUES (5N APPEAL

Did the Trial Court err in dismissing Appellant’s claim of vicaﬁqus liability/negligent
sﬁpervision as it was barred by the doctrine of res judicata?

Did the Trial Court err in dismissing Appellant’s claims of intentional infliction of
emotional distress, negligent infliction of emotional distress and civil. c'oznspirac‘y. as
Appellant’s pleadings lacked sufficient facts to constitute vaiid causes of act.ion‘?'

Did fhe Trial Céurt abuse its discretion in denying Appellant’s request to a_uhend hef
cdmpléint as thé Triél Court determined allowing the amended complai:rglt.woﬁld be

futile?



STATEMENT OF THE CASE

Factual and Procedural History

This case arose from a personal injury action; in which Aipp:ellan't and éRequndent
Sherwooci Tidwell (Resf)ondent Tidwell) were involved 1n a motor vehicie acéident? é)ri iﬁterstaté
20 in Ricﬁland County dn September 18, 20.15. Appellant, appearing pro se, filed a compiaint on
April 12, 2016, against Respondent Tidwell and “Titian [sic] Indemnity Comiaany Subsidiary of
Nationwide I,nsurancé” in the Richland County Court of Common Ple:as,b alleging negligence on
the part of Respondent Sherwood Tidweli. In that sﬁit, Appellant sought daméges fbr the
September 18, 2015 automobile accident involving Respdndent Tidwell. By Consent Order dated
September 2, 2016, “Titan Indemnity Corﬁpany, Subsidiary of Nationwide Mutual Insurance
Company” was removed as a party to the action. On F:ebruary 16, é01j7, Respondénf Tvidwel_l‘
filed an Offer éf J udgmént pursuant to. Rule 68 of the South Carolina.Rulzes of Civil'I:’-réofceduré in
which hef of;féred the sum of $20,000 to A;ppellant in full compromise and settlement of her
claims. Abpéllént rejected Respondenf Tidwell’s offer. Thé case was heafd by a jury .and on June
16, 2017 a verdict Was rendered in favor of Appellant in the amoﬁnt_ of $'1,OOO.:'IThereafter,
Appellant filed a Rule 59(¢) Motion requesting an addi:tur or, in the alternative, a hew trial on
damages. By order filed October 9, 2017, the trial court‘denied Appellant’s Rule 59(e) Motion.
Appellant subsequently filed a notice of appeal which is also currently pending before this court.

On July 3, 2017, Appellant filed a second compla:int before the suing Respondenf Tidwell |
and Titan Indemnity Cofnpany, as well as I\fationwide Niutual Insuraﬁce .Comi)any.i?AI:)pelllant’s
second cc:)mplain;[ arose. out éf the same Séptember 18,.2015 automobile accideﬁt >in the priqr
action. In the complaint, Appellant alleged the following causes of action against Respondents

Matthews and Insurers: (1) intentional infliction of emot_ional distress and/or negligent infliction

' On July 19, 2017, Appellanf filed an amended complaint adding Beatrice Tyree Tidwell as a defendaht.
2



of emotional distress, and (2) civil conspiraey.:" Appellant alleged thelfollowing causes of action
' . against Respondent Tidwells: (1) Vicarlous Liaoility/Respondeat Superior; ‘Negligent
Entrustment:and or (Common Law Negligence if applicable). On July 19, 2017, applicant filed
an amended summons and amended complaint. |

On August 7, 2017, Respondent Tidwell filed an;’ answer to Appellant’s cornplaint while
also filing a rnotion to ‘dismiss and motion for judgement on the pleadings. On lie:cember 6,
2017, Appellant filed a ;motion for leave to'amend her complaint. On February 12, 2018, these
matters were heard before the Honorable G. Thomas Cooper, Jr. Judge Cooper took the matters
under advisement. In an order filed April 20 2018, Judge Cooper granted Respondents Mot1ons ’
to dismiss while also denying Appellant’s motion for leave to amend her complamt. Appellant
filed :a motion to reconsrder on May 10, 2018 In an order filed May 16, 2018, Judge Cooper
denied Appellant s motion to reconsider. Appellant filed a notice of appeal on June 17 2018 and

filed her initial brief on October 10, 2018. This Brief of Respondent Tidwell follows.- -

2 Appellant alleges a neghgence cause of action as well but only against “Sherwood Plumbmg Services, LLC dba
Sherwood F. Tidwell, Owner/Operator/Agent and Beatrice Tyree Tldwell ”
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STANDARD OF REVIEW

“In reviewing 'th:e dismissal of an action pursuant to Rule 12(b)(6), SCRCP,:t'he app_ellate_

court applies the same standard of review as the [circuit] court.” Williams v. Condon, 347 S.C.
227, 232f33, 553 S.E.2¢1 496, 499 (Ct. App. 2001). “In:deciding a motion to dismiss pursuant
to 12(b)(6), SCRCP, the trial court should consider only the allegations set forth on the face of

the plaintiff’s complaint.” Plyler v. Burns, 373 S.C. 637 645, 647 S.E.2d 188, 192 (2007). “A

12(b)(6)[, SCRCP] rnotlon should not be granted if ‘facts alleged and 1nferences reasonably -

deducible therefrom would entitle the plalntlff to. any relief on any theory of the

case.’” Id. (quoting Stiles V. Onorato, 318 S.C. 297, 300, 457 S.E.2d 601, 602 (1995)). ‘The
question is whéther, in the light most favorable to the plaintiff, and with every doubt resolved in
his behalf, the complaint_ states any valid clai:m for relief.” 1d.

ARGUMENT

I. ~ The Trial Court properly dismissed Appellant’s claim of vicarious
liability/respondeat superior as it was barred by the doctrine of res judicata.

Appellant asserts the trial courtj erred in ~dismissing _Zhex_? claim of viqarious
liability/negligent supervision. This argunient is withéut merit asl the trial co:uri‘pr‘ol.)erly‘
dismissed this claim as it was barred by the doctrihe of res judicata.

Appellant alleged in her complaint the claim of vicarious liability/respondeat superior
against Respondents, Sherwood F. Tidwell, ESherwood P_].umbing LLC, and Beatrice T. Tidwe]l_.
(Appellant’s_iémended c-émplaint). As the triéal court cor@ctly noted in its ordér of (:iiésm'issjal, the
matters werc Con,clusivély litigated in the prior action and were barred by res judiczﬁa; “Res
judicata bars sSubsequent actions by the same parties when the claims arise out of the same

transaction or occurrence that was the wbjcct of a prlor action bcmccn those partncs Plum -

Creek Dev. Co V. Clty of Conway, 334 S. C 30, 34, 312 S.E.2d 106 109 (1999) “Under the




doctrine of res judicata, ‘[a] litigant is barred from raising any issues which were adjudicated in

the former suit and any issues which might have been raised in the former suit.”” Id. (quoting

Hilton Head Citr. of S.C.. Inc. v. Pub. Serv. Comm'n of S.C., 294 S.C. 9, 11, 362 S.E.2d 176, 177 |
(1987)). “[T]he fundamental purpose of res judicata . . . is to ensure that *no one should be twice
sued for the same cause of action.”” Judy v. Judy, 393 S.C. 160, 173, 71 2:S.E.2d 408, 414 (_201 1)

(quoting First Nat’l Bank of Greenville v. U.S. Fid. & Guar. Co., 207 S.C. 15, 24, 35 S.E.2d 47,

56 (1945)). ‘Res judicata is shown if (1) the identities of the parties is the same as a prior
litigation; (2) the subject matter is the same as in the prior litigation; and (3) there was a prior-

PYY

adjudication of the issue by a court of competent jurisdiction.” Johnson v. Greenwood Mills,

Inc., 317 S.C. 248, 250-’51, 452 S.E.2d 832, 833 (1994). “Our courts,. howeve_r, havé found that
the doctrine of res judicata is not an ‘ironclad bar’ to a later lawsuit.” Judy, 393 S.C.at 167,712
S.E.2d at 412. Here, as the trial court correctly noted, Appellant was s§eki11g to sue the same
defendant, Respondent Tidwell related to ﬂ]@ same acéident which wés l:iti.gatedg ;in the prior
action. Additionally, in the previous Iawsﬁii filed by Appellant she alleged negligéxlce. During
the previous action, Apbellant could have also alleged vicarious .liability/resp(_)ndeat superior but
failed to do so. Because of that, the doctrine of res judicata barred her claim in the sgpqnd action.
Moreover, Appellant‘wazs also unable to litiéate this claitél against Shefwéod Plumbir;g LLC, and
Beatrice T. Tidwell because they share priivity with Sherwood Tidwell and as the trial court
correctly _not‘ed. in regards to res judicata, “under this doctrine, a final judgment on the merits in a |
prior action will conclude the parties and their privies in a second actién based on the;- jsfa'me claim

as to the issues actually litigated and as to issues that might have been litigated in the first

action.” Sub-Zero Freezer Co. v. R.J. Clarkson Co., 308 S.C. 188 (1992). Because of this the trial
court did not err and properly dismissed this cause of action as barred by the doctrine of re

judicata.



I1. The trial court properly dismissed Appellant’s claims of intentional infliction of
emotional distress, negligent infliction of emotional distress and civil conspiracy as
Appellant’s pleadings lacked sufficient facts to constitute these causes of action.

A. Intentional Infliction of Emotional Distress and Negligent Infliction of
Emotional Distress '

Appéllan.t asserts the trial court erred in dismissing her claims of intentional infliction of
emo’tional distréss and or negligent infliction of emotional distress. Initially, Respondent Tidwell
would note Appellant in her complaint filed on July 3,::2017 and anjen_ded COlTlpl_E;li.l’:lt_ ﬁied on
July 19, 2017 _did not allege intentional infliction of emotional distress or negligent infliction of
emotionai- d,i:stress against Respondent Tidwell. Further, the trial court in its order of dismissal
noted these causes of action we.re not alleged against Respondent Tidwell. Becaiuse oif this,
Respondent Tidwell would submit the trial court’s dismissal of these causes Qf actiio;n, :WOLild'not
be properly befofe this éourt with respect td Respondenf Tidwell. Notwithstanding,'A‘ﬁpe.llant’s
argument is  without merit as the trial court properly dismissed these claims as .Appe]lant’s
plez:\dings.‘lackzed sufﬁciént facts to constitute these causes of action.

First, in Appellzinf complaint filed on July 3, 2017, she al].eged as a SCCO:I‘;ld ;md third
cause of acti‘on intelltioﬁal inﬂiciion of emotional distresé and or neg]igent inﬂictibﬁ of emotion
distress. _Asv the trial court noted, to prove such a claim, a plaintiff must establish that: (1) the
defendant intentionally or recklessly inﬂic;ted severe emotional digtrgss, or was. certain, or
substantially certain, that such distress would result fro}n his condu(;t; (2) tﬁe CO.l)i(iiiCt.WaS so.
“extreme and outrageous” so as to exceed “all possible bounds of decency” and must be 1'egérded
as ‘;atrociotlé, and utterly intolerable in a civilized community;” (3) the actions of the defendant

caused pléintiﬂ‘s emotional distress; and (4) the emotional distress suffered by the plaintiff was B

“severe” such that “no reasonable man could be expected to endure it.” Hansson v. Scalise"

Builders of S.C., 374 S.C. 352, 356, 650 S.E.2d 68, 71 (2007) (quoting Ford v. Hutson, 276 S.C.
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157, 276 S.E.2d 776 (1;981). As the Suprefne Court has stressed, South Carolina requires the
plaintiff to meet a heightened burden of proof with regards to the “extreme and outrageous”
élement of thev claim and “extreme or severe distress” element of the claim.fg.)lg,§276 S.C..at
166. “[W]here physical harm is lacking, the courts should look initiazllygfor more in t:h:e \ivay of
extreme (Sutx'age as an assurance that the mental disturbance claimed ié not ﬁ'cl'titious.” Id.
“Initially, the trial court .determines whether fthe defendant's conduct was extreme and outrageous

enough to pérmit recovery.” Hairier v. American Med. Intl, Inc., 320:S.C. 316, 324, 465 S.E.2d

112, 117 (Ct. App. 1995:), aff'd as modified, 5328 S.C. 12é, 492 S.E.2d‘.10i3 (1997). As ireferen:ced
~in the standa}d of re\/iew; “In deciding a motjion to dismiss pursuant to 12(b)(6), SCRCP, the trial
- court shohldZ consider énly the allegations set forth on the face of the plaintiff’s ‘complai'nt.”
ﬂxl_cag, 373 §C at-645, 647 at 192 (2007). A review of Appellant’s pleadings feveals: s.he alleged
the defendants acted oqtllagedusly, with infention to céuse, or with; re;ckles:s distégél'd of the
prob_ab.ility of causing plaintiff additional severe elnotional distress e?en with théir advance
imowledge c;)fbthe plain:_tiff’s fragile state. (Appellant’s Complaint § 41, filed July 3, 2017).
Appellant fu‘rther allege.d‘in her amended complaint the ‘manifestation of her emot:i()nal d}ist;‘ess
was a “fever bliéter fhat remained four.day:s after the ti‘ial.”(Appellallt’é Complaiﬁt ',];5():, filed
July 19, 201:7). Here, and as the trial courtg correctly foﬁnd, in the light most favc)‘ra'ble ‘to the
plaintiff, and with every doubt resolved in her behalf, the complaint did not state sﬁfﬁcient facts
to establivsh.aﬁy valid claim er relief. Bgcause of this, the trial court proper]y -dismissed
Appellant’s claims of intentional infliction 'and negligént of emotién fdistréss aé iIA‘;ppeHa.nt’s

pleadings lacked sufficient facts to constitute a cause of action.



B. .‘Civil Conspiracy

Appellant asserts the trial coﬁrt érre:d in dismiséing her claim of civil conspiracy. This

argument is- without merit as the trial cduﬁ properly dismissed this claim as Appe‘llant’s
pleadings laékéd SUfﬁCiéD’[ facts to constitute this cause of action. |

As thf: trial court noted in its order of dismissal, the elements Qf a civivl cons_[.)_irzlicy claim

are (1) the combination of two or more people, (2) for the purpose of injtlriﬁg the plaintiff, (3)

which causes special damages. Pye v. Estate of Fox, 369 S.C. 555, 567, 633 S.E.2d 505, 511
(2006). The trial court further noted a civil conspiracy cause of action requires the plaintiff to

establish that the primary purpose or object of defendants was to injure the plaintiff. Id. (citing

Lee v. Chesterfield General Hosp., Inc., 289 S.C. 6, 13, 344 S.E.2d 379, 383 (Ct.App.1986)).

(Order Granting Defendants’ Motion to Di:smiss). Moreover, the trial court noted “In a civil
conspiracy claim, one must plead additional acts in furtherance of the conspiracy separate and
independent from other wrongful acts alleged in the complaint, and the failure to properly plead

such acts will merit the dismissal of the claim.” Hackworth v. Greywood at Hammett, LLC, 385

S.C. 110, 1_15;16, 682 S.E.2d 871, 875 (Ct. App. 2009). A teview of Appellant’s complaint
reveals she alleged Respondents “jointly operated to perpetrate the wrongful aéts complained of
herein” and “agreed and conspired with each other to engage in the :alleged wrongﬂ;] C()‘lld.LlCt’ | '
including Respondents’;interference with plaintiff empi:oylnent relatioriships by c<:)1r:1ing: to an
agreement between them to do an unlawful act or to do a lawful act in an unlawful Way...”
(Appellanf’slCompla,int .ﬂ 52 and 9 59 filed July 3, 2017). Furthermore, in Appellant’s amended
complaint filed on July 19, 2017, Appellant also failed to establish facts that would_establish_her
claim of civil _conspiracy. Again herev, and és the trial céurt correctly Ifofmd, Appel.ljant failed to
plead additional factual allegations in her (;()mplai11t that would entitle her to proceed on this

cause of action pursuant to the standard under Rule 12(b)(6), SCRCP. Because of thi's, the trial
g ‘



court pt’o_f)erly dismissed Appellant.claims of civil conspiracy as Appellant’s pleadings lacked

sufficient facts to constitute a cause of action.

STANDARD OF REYIEW
A motion to amend a pleading is nofmally addressed to the sduﬁd discretion of the triai

court. Porter Bros., Inc. v. Specialty Welding Co., 286 S.C. 39, 41, 331 S.E.2d 783, 784 (Ct.

App. 1985). The trial court’s decision will not be overturned “without an abuse of discretion or

unless manifest injustice has occurred.” Berry v. McLeqd, 328 S.C. 435, 450, 492 S».E.2d 794,
802 (Ct. App. 1997). The discretion afforided to the frial court in granting or denying aﬁ
amendment “is so broad that it will rarely be disturbed oh appeal.” Porter Bros., 286 S.C. at 41,
331 S.E.2d at 784.

ARGUMENT

III. The Trial Court did not abuse its disc.retion in denying Appelléﬁt;s re.:qu.est

to-amend her complaint as Appellant’s motion to amend was futile.

Appellant asserté the trial court abused its discretion in denying her request to amend her
complaint. This argument is without merit as the trial court did nl)t ‘abuse its discretion in
denying Appellant req‘Llést to amend her complaint as Appellant’s mot'ijon to amend was futile.

]ﬁ’&rsuant to Rule 15(a) of the South .Carolina Rul.es of .Civil Procedure, whén more than
thirty days imv‘e passed after service of a party’s pleading, “a party may amend his pleading only
by leave o_f court or by written consent of th¢ adverse party; and leave ishall be freel.y:.giyen when
_ | justice so r'e.quires aﬁd idoes not prejudice iany other pe&ty.” Rule lS(aj, SCRCPA.E In Paﬁoﬁ v.
Miller, 420 SC 471, the South Carolina Supreme Court held the following: Rule 1’5(5) provideé
that when a party asks to amend his pleading, “leave shall be freely given when juétice .so

requires and does not prejudice any other party.” Rule 15(a), SCRCP. “This rule stI‘bngly favors

amendments and the court is encouraged to freely grant leave to amend.” Parker v. Spartanburg

9



Sanitary Sewer Dist.. 362 S.C. 276, 286, 607 S.E.2d 711, 717 (Ct. App. 2005) (citi:ng Jarrell v.

Seaboard Sys. R.R.. Inc., 294 S.C. 183, 186, 363 S.E.2d 398, 399 (Ct. App. 1987)). “Rule 15(a)
is substantially the same as the Federal Rule,” Rule 15(a), SCRCP notes, and the Supreme Court

of the United States has referred to the Rule’s “freely given” provision as a “mandate” that “is to

be heeded,” Foman v. Dav,is, 371 U.S. 178, 182, 83 S. Ct. 227, 23(),f 9 L. Ed. 2d 222, 226
(1962). The Foman Court continued:

If the underlying facts or circumstances relied upon by a plaintiff may be a proper
subject of relief, he ought to be afforded an opportunity to test his claim on the
merits. In the absence of any apparent or declared reason—such as undue delay,
bad faith or dilatory motive on the part of the movant, repeated failure to .cure -
deficiencies. by amendments previously allowed, undue prejudice toz the
opposing party by virtue of allowance of the amendment, futility of amendment,
etc.—the leave sought should, as the rules require, be “freely given.” ‘

1d. (citing.Fed. R. Civ. P. 15(a)); accord Forrester v. Smith & Steele Builders, Inc., 295 S.C. 504,
507,369 S.E.2d 156, 158 (Ct. App. 1988). |

Hére, in .its order denying plaintiff’s motion .ito amend, the :trial courstE 1’_‘(5U.11d that
Appéllal{‘;’s éttempt fo add additional defendants and causes of action was futile and Appellant
was also: 'coliaterally e‘st;opped. The trial court noted that Appellant had previously liﬁgated the
issue of failing to settle her claim in her first suit. The é_ourt also notéd taking the gi.lega_tion_s in
Appellant second compiaint as true and \’iéW’illg them ;1nd all reasonable inferencés in a light
most favérable to App;ellant, the allegations did not support Appellant’s claims against thé
proposed defendants for intentional infliction of emotiénal distress, civil conspiracy or
intentional interference with contractual re.@ations in her amended complaint. ((iﬁeiyl)énying'
Plaintiff’s Motion for Leave to Amend C‘omﬁplaint). A ré.view of the récord shows tkieifrial court

did not abuse its disc1‘¢ti011 as it in its order thoroughly analyzed the proposed amendments

N

Appellan’t"s wanted and articulated why those amendments were futile. Because of this, the trial

;: o : . : 10
! . H
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3

court did not abuse 'its discretion in denying Appellant request to amend her complaint as
; _

Appellant’s motion to amend was futile.

CONCLUSION

Fér the reasons stafed, this Court should affirm the judgment of the lower court.

Respectfully submitted,
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Service, LLC and Sherwood Tidwell :

‘Case No.:  2017-CP-40-04048

Dear Ms. Kitchings:

" Enclosed please find an original and six copies of the Respoh_dents' Initial Brief in the

above-referenced case. Please file the original along with the other documents in this

case and return the file stamped copy to our office in the enclosed self-addressed

stamped' envelope. Should you have any questions, please do not hesitate to contact

me. - . ' v

Thank you very much for your attention to this matter. RECEMD
| JAN 02 2019

SC COUff Of Appeé[s

CLAWSON and STAUBES, LLC

E. Dale Lang, Jr. /

Very truly yours,

EDL/sns
Enclosure

cc: Ms. Glenda R. Couram (with enclosure)(via US Mail)
Mr. Eugene Matthews (with enclosure)(via US Mail)
John Robert Murphy, Esq. (with enclosure)(via US Mail)
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