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Appellant opposes any remand to the circuit court. A remand would be a waste of
time as the State has not shown the Court that any fact relevant to the issue raised on
appeal would be discovered. The relevant facts of the appeal appear to be undisputed and
the appeal is ready to be briefed by the State and decided by this Court.

The State agrees in its m(‘>tion that appellant was tried in his absence and that this
trial was a bench trial. The State appears Vto seek a remand solely for issue preservation
reasons. Such a remand is wholly irrelevant. Based on counsel’s investigation prior to

filing the brief, counsel for appellant concedes that no one at appellant’s in absentia trial

ever raised any objection to the bench trial. Had counsel’s investigation revealed



otherwise, appellant would likely be the one asking for a remand to foreclose the State’s
issue preservation argument. However, counsel had no good faith basis on which to ask
for such a remand, which, in any event, likely would have been opposed by the State
based on the fugitive disentitlement doctrine. Given this concession and a record
showing no objection to the bench trial, appellant fails to see how the State can improve
its case with a remand.

Therefore, a remand will achieve nothing but delay. The State, as is seen by the
numerous citations and arguments in its motion, is more than capable of now briefing all
of its issue preservation objections to appellant’s conviction being reversed because of an
obvious structural error. Appellant’s contention on appeal is that the trial court erred in
depriving appellant of his right to a trial by jury without an on-the-record knqwing and
voluntary waiver personally given by thg accused. It appears from the State’s motion that
it is undisputed that such a waiver by appellant never occurred. If the State has
information to the contrary, it should be required to provide such information in order to
justify its request for a remand.

As is amply shown in appellant"s brief by citations to the United States Supreme
Court and other authorities—and is not challenged in the State’s remand motion—
lawyers cannot waive a client’s right to a jury trial as a matter of law, so whether trial

counsel purported to waive appellant’s right is of no legal import. See, e.g., McCoy v.

Louisiana, 138 S.Ct. 1500, 1508 (2018) (“Some decisions, however, are reserved for the

client—notably, whether to plead guilty, waive the right to a jury trial, testify in one’s

own behalf, and forego an appeal.”).



This Court will either accept appellant’s legal arguments and reach the obvious
structural error, or it will accept the State’s preservation arguments and avoid the issue,
but a remand will accomplish nothing to either end but delay. Appellant has raised only a
single issue on appeal and reconstruction of the entire trial record is unnecessary and a

waste of time. The State’s motion should be denied.

David Alexander
Appellate Defendér

ATTORNEY FOR APPELLANT

January 14, 2019
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The undersigned attorney hereby certifies that a true copy of the Return to Mbtion to
Remand for Reconstruction of the Record in the above referenced case has been served
upon Mark R. Farthing Esquire, this 14th day of January, 20

/

“David Alexander
Appellate Defender

ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me
this 14th day of January, 2019.

(\ At Coweipr s,

Notary Public #)r South Carolina
My Commission Expires: May 2, 2027.
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RE: The State v. Michael Alexander Seals
Dear Ms. Kitchings:

Enclosed are an original and six copies of the Return to Motion for Reconstruction
of the Record in the above-captioned case. Thank you for your assistance in this matter.

David Alexander
Appellate Defend
DAA/cp

cc: Mark R. Farthing, Esquire



