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In its Return to Appellants Motlon for Leave to Fﬂe Supplemental Briefs,

l

Respondent the Club attempts to expand the Supreme Court's recent holdmg far beyond

its distinct, f1n1te bounds. The openlng paragraph of the Supreme Court’s Opinion clearly

restricts its dec151on, as to the Circuit Court s grounds for summary judgment, to the

~question of whether certain portions oﬁ the membership documents were ambiguous.

The Opinion states:

The circuit court granted summary ]udgment to The Callawassie Island
Members Club on the basis that its membership documents clearly and
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unambiguously require members to continue paying their dues until

their membership is reissued, even after their resignation. The court of

appeals reversed. We reverse the court of appeals and reinstate the

summary judgment for all unpaid dues, fees, and other charges. Because

Respondents raised other issues to the court of appeals that have not yet

been addressed, we remand to the court of appeals for further proceedings

consistent with this opinion.

(Op. No. 27835, at p. 1-2) (emphasis added). Critically, the Circuit Court’'s grant of
summary judgment, which is attached hereto as Exhibit 1, decided numerous questions
of law and fact, and not simply the question of the ambiguity of certain portions of the
documents. The Dennises previously appealed them all. -

The Club would have the Supreme Court’s Opinion be an artfully broad brush,
covering in its sweep numerous issues that were never before the Court on certiorari,
and reinstating summary judgment even as to issues that were undecided by this Court
on appeal. The Club is wishfully thinking, since it only put forth two questions for
certiorari. “[A]ppellate courts, like well-behaved children, do not speak unless spoken to
and do not answer questions that they are not asked.” Kennedy v. Retirement System, 349
S.C. 531, 533, 564 S.E.2d 322 (2001), quoting State v. Austin, 306 SC 9, 19, 409 S.E.2d 811,
817 (Ct. App. 1991).

 The above openiﬁg preamble to the Supreme Court’s Opinjon clearly
acknowledges the constraints of its decision. First, the Supreme Court recognizes that
the Court of Appeals reversed the Circuit Court’s grant of summary judgment on the
basis of ambiguity of certain portions of the membership documents. Second, the Court

summarizes the grounds for its reversal of ‘the Court of Appeals, reinstating summary

judgment because the Supreme Court finds certain provisions of the documents to be



unambiguous. Finally, it acknowledges that the Dennises raised other issues to this
Court, which this Court did not rulé upon because of its finding that the ambiguity issue
was dispositive. |

Importantly, many of the undecided . issues preserved by the Dennises for
appellate review in their initial brief to this Court were independgnt grounds for reversal
of the Circuit Court’s summary judgrﬁent order. Those issues, as set forth in the
Dennises” Motion for Leave to File Supplemental Briefs, hav'e not yet been reviewed by
any appellate court.! The Supreme Court acknowledged this fact in its preamble, as well
as Ey its remand to this Court for considera.ti.on‘ of the Dennises’ remaining issues.

Thus, the Dennises respéctfully request that they be granted the permission of this
Court to clarify their remaining issues on appeal by subr'nittiné a supplemental brief
thereon. The Dennises dq not object to responéive briefing on behalf of the Club, in which
the Club could certainly expound on any arguments that it may have | as to issue

preservation.

[signature appears on next pagé]

! The Dennises respectfully disagree with the Club’s characterization of the Motion’s articulated
" issues as “new.” Each of the issues identified in the Dennises’ Motion was previously argued to
the Court of Appeals and encompassed by the statement of the issues on appeal.
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THE CALLAWASSIE ISLAND

RECONSIDER

)
MEMBERS CLUB, INC., ) Smuﬂoprp%‘S

) _ 1<y

Plaintiff, ) ' AMENDED ORDER GHANTINGO

) THE CALLAWASSIE ISCAND 2
Vs, ) MEMBERS CLUB, INC'857=" + 19

) MOTION FOR SUMMARY: i : 5
RONNIE D. DENNIS and JEANETI‘E ) JUDGMENT AND DENYING™.- ©
DENNIS, ) DENNIS' MOTION TO '

) .

)

Defendants,

Thlsr matter originally came before the Court upon rﬁotion of ‘the Plaintiff, The
Callawassie Island MerrilbersTClub, Inc. (“CIMC"), seeking summary judgrﬁent on its
claims against the Defendants, Ronnie and Jeanette Dennis, for recovery of unpaid
dues, fees, assessments, and other charges the Defendants incurred as members of
CIMC'. CIMC also seeks summary judgment on ihe Defendants’ counterclaims, which
are asserted aé negligent misrepresentation,'breach of fiduciary duty, and violations of -
various provisions of the South Carolina Nonprofit Corporations Act.

Aﬁ order granting summary judgrheni against the Defendants was entered on
January 15, 2614. . Defendants' Motion to Reconsider was heard before the Court on
May 27_, 2014; For the reasons discussea herein.‘the Cou‘rt finds summary judgrhent in
favor of CIMC is appropriate in bath regards, amends its original order herein, and

respectfully denies Defendant Dennis' Motion to Reconsider.

" For the sake of brevity, any reference to."dues” shall be considered to include all
" monies sought by CIMC.




FACTS

Callawassie Island is a private island, located between Beaufort and Hilton Head
Island. Since 2001, The Callawassie Island Members Ciub, Inc. has owned the club
assets and operated the club amenities, which include tennis and golf facilliles, a
swimming bool. a river hoﬁse, and a clubhouse. It is a 501{c)(7), mutual benefit
nonprofit corporation, and is registered with‘the State of South Carolina. It waé formed

following a vote by the members to organize,‘ acquire the club assets, and opérate the ‘
club themselveé. |

In 1899, the Defendants purchased bropeny on Cénéwassie Island. Although
not required to dq s0, they also joined the then-existing club, known as the Callawassie
Island Club, which was operated by The Callawassle Island Company, L.P. (“CIC")2 In

80 doing, they agreed to be bound by the terms and conditions of the Plan for Offéring
of Memberships in the Callawassie Island Club, of April 1, 1994 (“The CIC Plan”y’,

The CIC Plan.. to which the Defendants originalfy agreed to be'bound, imposed
numerous obligations on its members. Chief among them was a requirement that a .
resigned memb'er.must continus to pay dues until his membership was reissued by thé
Club. The CIC Plan also urges potential menibers to "carefully read all of the attached
documents and...consider seeking professional advice to evaluate these documents.”

_Further, it states that “no person has been authorized 1o give any information or make
any representation not contained within [the CIC Plan] and, if given or made, such

Information or representation must not be relled upon as having been authorized by the

2 CIMC and CIC are unrelated entities.

? Although this Court may make specific references to portions of various documents at
issue in the instant matter, each separate document is considered as a whole. ’
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Partnership or the Club.” The CIC Plan also states that membership Is for recreational
purposes only, and that no member should view his membership as an investment or
eipect to derive any economic profit from club mefnbershlp. It f‘u“nher énticipates the
eventual takeover b_y the mémberé of the club’s assvets and operétion, and provides that
~amendments to .the CIC Plan followlng‘ transfer to the members may be accomplished in
accordance with club bylaws.
Upon transfer of the cluc assets 10 CIMC in 2001, the Defendants were issued a
~ membershib certificate to ClMC and ccntinued to enjoy the club for a'number of years.
In August 2061, and in conjunction with thls- trénsfer, QIMC-amended the Plan for
Offering of Membership (The CIMC Plan) and established its own General Club Rules
- and Bylaws. Acccrdingly, the CIMC‘governing documents include the C;AIMC Plan for -
Offering of Membership,’ CIuB-_éylz;ws, and General Clubl Rules, énd all amendments to_l
each. Thése dooUmcnts have t’)leen érriended since being initially éna.cted in 2001.
Specifically, cIMC amcnded its Plan for.Offering cf Mcmbership in 2007, 2008, and
2012, while the Board of Directors amended the CIMC General Club Rules in 2007,
2008, and 2008. Despite amendments to these docume_nts' during the Defendants’
membership in C.IMC ar the preQicus CIC, the requirement that a member is obligated
to pay dues until that membership is reissued remains consistent.
In particular, Article X of the CIMC BylaWs of Juné 29, 2001, requires the CIMC
Board of Directors to “adopt, and administér as appropriate, a Plan of Membership for
the Club,” which is to include “membership transfer provisions” and “dues fees, charges
and assessment rules and procedures.” (CIMC Bylaws). Article X! of the Bylaws

authorizes- CIMC to pursue legal action against its members for unpaid dues, fess,




charges, or assessments. (CIMC Bylaws). This provision Is repeated in Section 5.5 of
the Plan for Offering of Membership. (Plan for Offering of Membership).

The Plan for Offering of Membership contains the following requirement (all bold
print is included in original):

2.4.9 PAYMENT OF DUES BY RESIGNED EQUITY MEMBERS

An equity member who Is on the waiting list to sell thelr Club membership

will be obligated to continue to pay all Charges to the Club until his or her

equity membership is reissued by the Club...A resigned member will be

entitled to use the Club Facilities so long as the resigned member is’
obligated and continues to pay all Charges on the resigned membership.

The CIMC General Club Rules also addresses a member's ongoing obligation to
pay dues, fees, assessments, and other charges until the membership is reissued;

14.2.1 Any member may terminate membership in the Club by delivering
to the Membership Director written notice of termination in accordance
. with the Plan for Offering of Club Memberships. Notwithstanding
termination, the member shall remain liable for any unpaid club account,
membership dues and charges (including any food and beverage

minimums) until the membership is sold.
Yokk

14.2.3 Notwithstanding any termination or éuspension of membership, the

member shall remain liable for any unpaid club account or membership

dues, fees, charges, and assessments, and such member shall not be

entitled to a refund of any part thereof paid by a member to the Club.
(CIMC General Club Rules, amended 2007)

“Article VI of the CIMC Bylaws establishes the wide powers of the Board of
Directors. Included within the Board's mandate to “exercise all powers of the Club and
~do all acts and things necessary to carry out the purpose of the Club," the Board is
empowered to “[a]dopt, alter, amend or repeal the General Club Rules”; suspend or
terminate members; take any action permitted by law, statuie, Certificate of

Incofporation. or Club Bylaws; and to have the final say in the interpretation and

construction of the Club Bylaws.




As referenced above, the governing documents have been subject to
amendment since 2001. The Plan for Offering of Mémbérshlp, the CIMC Bylaws, and
the CIMC General Club Rules maintain separate and distinct processes for amendment.
The CIMC General Club-RuIes may be aménded at fhe discretion of the Board of
Directors. The Bylaws, howéver,_ may only be amended upon a majority VOte'of' the
Board of Directors and a majority vote 6f the Equity members voting once quorum is
established. Finally, the CIMC Plan may be amended by tt;fe éoard of Directors in its
sole discretion, unless thé amendment(s) "haterially and adverssly affect the rights of
the Equity Members.” In 'those instances, amendments to the CIMC Plan are required to
be approved by “a majonty of the votes held by the Equity Members so affected.”

STANDARD OF HEVIEW

Summary judgment is appropriate when there is no ge_huine issus of material fact
such that the movihg party Is entitled to prevail as'a matter of law. Rule 56(c), SCRCP.

“The purpose of summary judgment is to expedite disposition of cases which do not

require the services of a fact finder. George v. Fabri, 345 S.C. 440, 4562, 548 S.E.2d
868, 874 (2001). "When plain, palpable, and indisputable facts exist on which
reasonable minds cannot differ, summary judgment should be granted." Moriarty v.

Garden Sanctuary Church of God, 334 S.C. 150, 511 S.E.2d 699 (Ct. App. 1999). "itis

not sufficient that one create an inference [that] is not reasonable or an issue of fact that

is not genuine." Priest v. Brown, 302 S.C. 405, 408, 396 S.E.2d‘638, 639 (Ct. App.

1990).

"A complete failure of proof concerning an essential element of the [nonmoving]

party's case necessarily renders all other facts immaterial." Gauld v. O’Shaughnessy




Realty Co., 380 S.C. 548, 559, 671 S.E.2d 79, 85 (Gt. App. 2008) (internal citation énd
quotation marks omitted). -

“Where a motion for summary judgment presents a question as to the
construcﬁon of a wrltten contract, the ‘question,is one df Ivaw if fhe language employed

by the agreement is plain and unambiguous.” ‘MGC Manaqement of Charleston, Inc. v.

Kinghorn Ins. Co., 336 S.C. 542, 546, 520 S.E.2d 820, 822 (Ct. App. 1999).
| ANALYSIS

‘CIMC’s breach of contract claim .

“The cardinal rule of contract interpretation is to ascertain and‘give legal effect to
the parties' intentions as determined by the contract I'anguage."’ McGill v. Moore, 381
S.C. 179, 185, 672 S.E.2d 571, 674 (2009) (quoting Schulmeyer v, State Farm Fire &
Cas. Co,, 353 S.C. 491, 405, 579 S.E.2d 132, 134 (2008)). A contract must be read as
a whole document so that ambiguity is not created by a single sentence or clause. Id.
Importantly, whether the contract Is ambiguous is a question of law for the count. Id. An
unambiguous contract may not be varied or contradicted by evidence drawn from

sources other than the contract itself. Walters v. Summey Building Systems, Inc., 311

S.C. 507, 509; 429 S.E.2d 854, 856 (Ct. App. 1993).

Accordingly, in a. contract disbpte‘, if the contract is determined to be
unamblguous, there is no triable issue of fact for a jury. Correspondingly, the court itself
is required to interpret the contract and apply the plain and ordinary meaning of its

terms.

After giving due consideration to the plain language of the contracts, this Court

finds that the documents are unambiguous. The governing documents clearly and




conslstently require a’ member to pay dues until his membership is reissued.
Furthermore, thev governing documents expressly bind a member to ongoing liabllity
evén if he is suspended, 'termihatéd, or e_xpelléd.

In defense of the cla:im against them, the Défendants allege that CIMC viotated
various provisions of the South Carolina Nonprofit Corpbrations Act, thereby relievlng
them of any further obligation to CIMC. The Defendants further contend that the
Nonprofit Act allows a member to resign at any tlme without any ongomg obligation.
These arguments are not persuasive.

The Defendants contend that CIMC has treated memberé differently, in violation
of S.C. Code Ann. § 33-31-610. Thlé contention is premised upon the assertion that
CIMC has allowed some resigning members to be relieVed_ of their dues obligation while
continuing to assess dues against similarly-situated members. The Defendants also
contend CIMC,'has violated. members’ rights under § 33-31-611 relating to transfers of
memberships as. well as §33-31 -620.and ';621 regarding resignation, termination, and
e'xpulsion of fnembgrs. However, the record demonstrates that.to the extent members
were treated differently, such treatment vwaé in furtherance of the negotiated settlements
of debts:-OWGd to CIMc‘ The CIMC Board is authorlzed ‘ both by its governing
documents and S.C. Code § 33-31-302 to take such actnons Therefore, this Gourt will
not review the intra vires corporate action by CIMC, where it was exermsmg its busmess

judgment, and there has been no evidence suggesting self-deallng, fraud, or bad faith

on the part of the Boaid of Directors. See Dockside Ass'n, Inc. v. Detyens, 291 S.C.

214, 352 S.E.2d 714 (Ct. App. 1987).




Additionally, the assertion that the Defendants’are entitled to rellef from their
contractual obligations pursuant to § 33-31-620 or § 33-31-621 ié betrayed by the plain
Ianguage of each statute. Section 33-31-620(b} states: “The resignation of a member
does not relieve the member from any obligations thé member may have to the
corporation as a result of obligations incurred or commitments made before
resignation.” Likewise, § 33-31-621(e) provides that "a member who has been expelled
or suspended may be liable fo‘the corporation for dues, assessments, or fees as a
result of obligations Incurred or commitments made before expulsion or suspension.”
These provisions plainly demonstrate that a member may not vold a contractual
undertaking simply by leavin-g a club. Rather, an obligation undertaken by a member
remains effective in accordance with the prbvisions of that agreement regardless of that
member's continuing involvement with the club. Therefore, because the CIMC
governing documents (and before it, the CIC governing documents) require the
Defendants to continue paying dues until their membership is reissued, they are liable
for the payment of such ongoing dues until that condition is met. |

Finally, any contention that CIMC failed to comply with its governing documénts
in amending them is not su;;por‘ted by the evidence. The Defendants, in arguing that the
General Club Ruiés were am‘ended without a vote of the membership, fail to address
power of the Board of Directors to ém'end the General Club Rules without any approval
by the membership. The Court rejects the Defendants' attempt to apply the requirement
for amendment of the Plan for Offering of Membership to the General Club Rules.

Accordingly, this Court Is requiréd to enforce the provisiohs of the governing

documents and grants summary judgment in favor of CIMC on its claim against the




" Defendants. CIMC is entitled to recover all outstanding dues, plus interest, owed by the
Defendants, as well as attorneys' fees, in accordance with ‘the CIMC governing
documents. As reflected in the affidavit submitted by Jeff Spencer, general manager of
CIMC, the dues owed, as of November 7, 2013, total $40,889.76. Additionally,
attorneys' fees and costs, as reflected In an affidavit submitted by Ehrick K. Haight, Jr.,
total $10,242. 00 which this Court deems jUStlfled reasonable and appropnate based on
the experlence of the attorneys lnvolved and the type of actlon Therefore judgmem
shall be entered agamst the Defendant_s In the amount of $51,131.76"

Dennis Breach of Fiduciary Duty Clalm |
Among’ the counterclaims asserted is a breach of ﬂducrary duty by CIMC. In
South Cardlina, a breach of fiduciary duty claim against a corporation is typically a

_derivative claim. The Court_ of Appeals hae recognized that "[t]he fiduciary obligation of -

dominant or controlling etockholders or directors Is ordinarily enforceable through a

shareholder derivative action."-Brown v. Stewart, 348 5.C. 33, 49, 557 S.E.2d 676, 684

(Ct. App. 2001).-Brown demonstrates that a breach of fiduciary claim must be enforced

derivatively. Brown at 49, 567 S.E.2d at 684.

South Carollna Code § 33-31 304 mandates that any actton premised upon the
contention that a nonprofit corporatlon was pursumg actions outsrde its authority must
be brought as a derivative action. The South Carolina Reporters Comment to this
section specmcally states that a member of a nonprofrt corporation cannot assert a
direct actron against a ‘nonprofit corporation, and further specmcally distinguishes this

limitation from the Business Code, where some direct actions may be maintained by

4 This judgment does not include any dues, fees assessments, or other charges levied

9




shareholders against the corporation. Additionally, S.C. Code Ann. § 33-31-630
expressly authorizes derivative actions against nonprofit corporations, as long as the
claim is asserted in accordance with the relevant Rules of Civil Procedure. The
requirements for a derivative action are provided In Rule 23(b)(1), SCRCP:
In a derivative action brought by one or more sharehoiders_ or members {0
enforce a right of a corporation or of an unincorporated association, the
corporation or association having failed to enforce a right which may
properly. be asserted by it, the complaint shall be verified and shall allege .
that the plaintiff was a shareholder or member at the time of the
transaction of which he complains or that his share or membership
thereafter devolved on him by operation of law. The complaint shall also
allege with particularity the efforts, If any, made by the plaintiff to obtain
the action he desires from the directors or comparable authority and, if
necessary, from the shareholders or members, and the reasons for his
failure to obtain the action or for not making the effort. The derivative
action may not be maintained if it appears that the plaintiff doses not fairly
and adequately represent the interests of the shareholders or members
similarly situated In enforcing the right of the corporation or association.
The breach of fiduciary duty claim, which, under Brown, must be asserted as a
- derivative actlon, fails to meet the specific pleading requirements of Rule 23. Moreover,
the counterclaims were not set forth in a verified pleading, rendering them fatally

defective. Therefore, summary judgment in favor of CIMC on this counterclaim Amust be
granted. See Clearwater Trust v. Bunting, 367 S.C. 340, 626 S.E.2d 334 (2006) (‘A
derivative action that does not meet the pleading réquirements of Rule 23(b)(1),
SCRCP, is properly dismissed pursuan_f to Rule 12(b){6).") (quoting Car’blina First Corp.

v. Whittle, 343 S.C. 176, 539 S.E.2d 402 (Ct. App. 2000)). | |

Dennis Négligent Misrepres_entatlon Claim

The elements of a negligent misrepresentation claim are as follows: 1) a false

representation made by the defendant to the plaintiff, 2) a pecuniary Interest by the

by CIMC after November 7, 2013, which must be the subject of a subéequent action.
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defendant in making the statement, 3) a duty of care owed by the defendant to see that
truinful inéorfnation was .com_'rnunlcated 1o tAhe plaintiff, 4-) the defendant breached that
duty .‘ by failing to exercise‘ due care,> 5) the plaintiff justiﬂably relied on the
representation, and 6) the plaintiff suffered a pecuniary Iose as a direct and proximate
result of.r,eliance on the representation. See Hurst v. Sandy, 329 S.C. 471, 494 S.E.2d
847 (Ct. App. 1997). |

Dennls failed to off_er, in support of his claim, any specific statement made by
CIMC. To the elxtent he contends any such st‘aternents were made, they occurred in
conjunction with his acquieitlon of a membership in CIC. Even assuming some
statement was made that would give rise to a cause of action for negligent ‘
misrepresentation, liability for such a statement cannot be transferred to CIMC, CIMC
did not own or _'o_perate the club at the time the Defendents became members, and
therefore had no pecuniary interest in any siatement made at the tinﬁe. Moree\)er, the
- Defendants voluntarily entered into the contractual: egreement, and there is no
indication-that th"e Defendants were in an unequal bargaining power that would allow for
]ustifiable rellance.on any statement. Therefore, CIMC is entitied to summery judgment
on the claim for negligent mlsrepresentatlon
Dennls claims under the South Carolina Nonproﬂt Corporatlons Act

The Defendants have asserted violations of the ‘South Carolina Nonprofit
Corporations Act both as defenses and counterclalms As discussed above, the statutes
,'asserted do not allow the Defendants to avoid their contractual undertaklng to CIMC.

Addmonally, these statutes do not establlsh a pnvate right of acuon against a nonprofit

19




corporation. Therefore, CIMC is entitled to sdmmary judgment on any counterclaim

premised. upon an alleged violation of the Nonprofit Corporations Act.

CONCLUSION
Following a full review and consideration of the relevant pleadings; case law, and
arguments of counsel, this Court finds that summary judgment, in favor of .CIMC, is
appropriate. Therefore, judgment shall be entered against the Defendants, jointly and
severally, in the amoeunt of $51,131.76. CIMC is entitied to summary judgment on the
counterclaims asserted by fhe Defendants. Defendants' Motion to Reconsider is

_ denied.

IT IS SO ORDERED. | Qﬁ/

Carmen T. Mullen .
“Judge, Fourteenth Judicial Circuit

Beaufort, South Cérollna

June (O, 2014
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December 14, 2018

VIA FACSIMILE AND MAIL _ R E
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SC Court of Appeals , D
P.O. Box 11629 , * - DE,
Columbia, SC 29211 ' % C C2; 2019

) Ou

Re: The Callawassie Island Members Club Inc. vs. Ronnie Dennis rt Of Appea/s

Beaufort County Case No.: 2011-CP-07-03322
SC Court of Appeals Case No.: 2014-001524
Dear Jenny:
Enclosed for filing, please find an electronically submitted facsimile copy of the
Appellants’ Reply to Respondent’s Return in the above referenced matter. A hard copy will
follow via U.S. Mail.

By copy of this letter, I am serving all counsel of record with the same.

Thank you in advance for your assistance with this matter. Should you-have any
questions or concerns, please do not hesitate to contact my office.

With kind regards, I am,
Very truly yours,

Jan S. Ford

Enc. - as stated

Cc:  Stephen Hughes, Esq.
M. Dawes Cooke, Jr., Esq.
Andrew F. Lindemann, Esq.

715 King StreetT @ CHARLESTON, SouTH CAROLINA 29403 8 843-277-2011 # www.FORDWALLACE.COM



3

Ford Wallace Thomson LLLG

715 King Street
Charleston, SC 29403

A,

Jenny Abbot Kitchings, Clerk
SCCourt of Appeals
P.0.Box 11629

Columbia, SC 29211

PITNEY BOWES

> $5007.25°

000722212 DEC 17 2018
AAILED FROM ZIP CODE 29403

. iQ/}':

'I'I'h‘l'!”"I"“ﬁ'-‘l[.’] '-il"‘-li“'.‘i'i”"i"'iil'{i}]").ii.i'l'i" E§%>“?\,. N



