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STATEMENT OF ISSUES ON APPEAL

The trial court properly restricted Appellant’s ability to go on a
fishing expedition in his cross-examination of the State’s witness
regarding bias, or speculate before the jury on possible bias, when
the proffer of his cross-examination of the witness failed to reveal
any evidence of bias.



STATEMENT OF THE CASE
The Edgefield County Grand Jury indicted Appellant on charges of murder, two counts of p
attempted murder, and possessién of a _weabon duriﬁg the commission of a violent crime. (True-
billed Indictments; R._ ). He proceedéd to trial before the Honorable D. Craig Brown and jury
from October 16-20, 2017. The jury was charged with lesser included offenses related to the
murder and attemp;(ed murder c’harges. The jury found Appellant' guilty of voluntary
manslaughter, assault and battery of a high and aggravated nature (ABHAN), assault and battery
in the first degree, and possessionv of a weapon during the commission of a violent crime. (T.
723-724; R.___). The trial court sentenced Appellant to thirty years imprisonment for voluntary
manslaughter; 'twehty .years, concurrent, for ABHAN; ten years, consecutive, for assault and
battery first degree, and time served for the.posseslsion chérge. (Sentencing Sheets; R._ ).

Appellant filed a Notice of Appeal.



STATEMENT OF FACTS

The victim, Leric MerriWeather; got meat to have a cookout with some family and—friends
at his house. (T.259; R._ ). Carlo Harris and Keith Mathis stép;;ed by, but left after staying a
short time. (T.261; R.__ ). While Merriweather was outside, Appellant came into the yard. |
After some talking, things escalated a:nd Dwayne Jones, a cousin who was at the cookout, pulled
a gun. Merriweather gof upset and demanded Jones a_rid Appellant leave. (T.262-263; R_).

According to Retréll Chinn, when | she arfived at the cookout, there Was- a lot of
commotion going on. (T.287-288; R.__ ). She testified Appellant and Merriweather were in an .
argument. Darius Ross, é neighbor, also confirmed an argumenf occurred between Api)ellant and
Merriweather ir‘1 Merriweather’s yard. He said there was lots of arguing and cussing. (T.304-
305; R.__). Shortly after Ross went back home, he saw Appellant walking up the street. He
testified _Appellant was angry or upset. (T.308-309; R. ).

After Apbellant left Merriweather’s yard, he called Harris and Mathis. The two returned
to Merriweather’s house,.where he explained what had transpired with Appgllant. (T.356-357;
R{“-)' Mathis tried to get Merriweatﬁer to calm down after the argument with Appellant, so -
they went in Merriweather’s car to the store to buy beer. (T.358-359; R. ).

After stopping at the gas station for beer, _Merriweather pulled his car 'up to Santonio
Ryan’s house to talk with him. Merriweather remained in the car along with Harris and Mathis.
(T.319-320; 360; R.- ). While they were talking, they saw Appellént walking down the road.'
Appellant crossed the road and passed beside Merriweather’s drivér sidevwindow. He then went -
into Ryan’s yard, before retracing his steps back pagt MerriWeather’s window. As he passed,

Appellant pointed at Merriweather. (T.364; R.__ ).

' Ryan did not indicate where Appellant came from, merely that he saw him walking toward the group at
Merriweather’s car. Mathis testified Appellant got out of a green Honda and headed towards them. (T.363; R. ).
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{ After Appellant passed and pointed, Merriweather got out of his car. Appellant the'n-
“pulled out a gun in front of victim and the other persons present, pulled the slide back to load a
bu]let in the chamber, and placed it back in his pocket. (T.326; 366; R.__ ). Merriweather
indicated the gun Appellant had was the same one .from Merriweather’s house .and that
Merriweather did not believe it had aﬁy ammunition in it. (T.328; 367; R.__ ). Both Harris and
Mathis got out of the car as Merriweather approached Appellant.’ (T.367; R. ). |
Merriweather wanted to ﬁght Appellant. He approached Appellant with his ﬁsts balled
up ready to ﬁgh‘h (T; 343 368; R ). Appellant pulled his gun back out and shot Merrlweather
in the chest. Only Appellant had a weapon at the time of the confrontation. (T. 346; 369; 398-
399; 419-420; 652; R.__ ). Appellant continued firing at Harris, Mathis, and Merriweather until
the gun ran out of ammuﬁition. (T.330; 332; 370-372; R.__ ). Merriweather ran behind Ryan’s
ﬁouse while Mathis and Harris both ran from Appellant. Harris ultimately was grazed in the leg.
(T.332;373; R.__ ). Appellant walked away from the scene and Merriweather came back around
to the front of the house. (T. 332-333; R.__ ). Merriweather died as a result of his wound. As

Appellant admitted, he “shot and killed an unarmed man.” (T.651; R.__ ).



STANDARD OF REVIEW

In criminal cases, the appellate court sits to review errors of law only. State v. Wilson,

345 S.C. 1, 5-6, 545 S.E.2d 827, 829 (2001); State v. Butler, 353 S.C. 383, 388, 577 S.E.2d 498,
500 (Ct. Aép. .2003). “The admission of .evidenc_e 1s within the discretion of the trial court and
will not be reyersed absent an apuse of discretion.” State v. Pagan, 369 S.C. 201, 208, 631 S.E.2d
262, 265 (2006). “An abuse of discretion occurs when the conc‘lusions of the trial court either
lack evidentiary support or are controlled by an error of law.” Id.

“A trial judge has considerable latitude in ruling on the admissibility of evidence and his

rulings will not be disturbed absent a showing of probable prejudice.” Stéte v. Kelley, 319 S.C.
173, 176, 460 S.E.2d 368, 370 (1995). “The trial judge retains discretion to impose reasonable

limits on the scope of cross-examination.” State v. Mizzell, 349 S.C. 326, 331, 563 S.E.2d 315,

317 (2002). “If the defendant establishes he was unfairly prejudiced by the limitation, it is
reversible error.” Id. “This Court will not disturb a trial court’s ruling concerning the scope of

cross-examination of a witness to test his or her credibility, or to show possible bias or self-

interest in testifying, absent a manifest abuse of discretion.” State v. Gracely, 399 S.C. 363, 371,

731 S.E.2d 880, 884 (2012).



ARGUMENT

I. The trial court properly restricted Appellant’s ability to go on
a fishing expedition in his cross-examination of the State’s
witness regarding bias, or speculate before the jury on possible
bias, when the proffer of his cross-examination of the witness
failed to reveal any evidence of bias.

Appellant contends the trial court erred in restricting his ability to cross-examine Keith
Mathis regarding a prior 2011 conviction on the basis that the underlying facts of the conviction
would demonstrate a bias in favor of Merriweather and a willingness to cover up for
Merriweather.. Appellant had the opportunity to proffer any testimony or evidence regarding the
prior conviction for providing false information to police. He failed to establish any evidence of
bias, so the trial court properly restricted his cross-examination of Mathis to include only
reference to the conviction pursuant to Rule 609(a)(2), SCRE.

“The Sixth Amendment rights to notice, confrontation, and compulsory process guarantee

that a criminal charge may be answered through the calling and interrogation of favorable

witnesses, the cross-examination of adverse witnesses, and the orderly introduction of evidence.”

State v. Graham, 314 S.C. 383, 385, 444 S.E.2d 525, 527 (1994) (quoting State v. Schmidt, 288

S.C. 301, 303, 342 S.E.2d 401, 402 (1986)). “A defendant has the right tolcro'ss-exami'ne a

witness concerning bias under the Confronf[étion Clause.” Mizzell, 349 S.C. at 331, 563 S.E.2d at

317 (citing Davis v. Alaska, 415 U.S. 308 (1974)). “A defendant demonstrates a Confrontation
Clause violation when_he is prohibited from ‘engaging in otherwise appropriate cross-
examination designed to show a prototypical form of bias . . . from which jurors . . . could draw

inferences relating to the reliébility of the witness.”” Gracely, 399 S.C. at 372, 731 S.E.2d at 885

(quoting State v. Stokes, 381 S.C. 390, 401-02, 673 S.E.2d 434, 439 (2009)).



Additionally, Rul¢ 608(c), SCRE, brovides that “bias, prejudice or any motive to -
misrepresent may be éhown to impeach the witness either by examination of the witness or by
evidence otherwise adduced.” Rule §O8(c) “preserves South Carolina precedent holding that
generaliy, ‘anything having a legitimate tendency to throw light on the accuracy, truthfulness,
and sincerity of a witness may be shown and considered in determining the credit to be- accorded

his testimony.” ” State.v. Jones, 343 S.C. 562, 541 S.E.2d 813 (2001) (quoting State v.

Brewington, 267 S.C. 97, 226 S.E.2d 249 (1976)).

In the‘ instant case,” Appellant sought to show that Mathis» would remove evidence of the
gun possessed by Merriweather because of his prior conviction for providing false information in
prior a case involving Merriweather in a shooting. During the proffer, the follovﬁng colloquy
occurred:

Q In 2011, you were convicted of giving false information to
the police, correct?

A Yes, sir.

Q And that incident involved a shooting that -- and involved a
shooting of Leric Merriweather, correct?

A Yes, sir.

Q "And the false information that you were convicted of
giving was covering up for Leric Merriweather being
-involved in that shooting, correct?

A No, sir. /

Q | Okay.

[Appellant’s Counsel]: That’s pretty much all we intended to do.

(T.384-385; R, ).



Nothirig in the information provided to the trial» court by Apbellant during his proffer of
testimony:' established ariy basis to ‘argue Mathis removed evidence or had a bias in favor of
| Merrivxieather. The onlyl information that came out of the proffer was that the charge involved a
shooting’vof Merriwea.ther‘;2 Mathis specifically denied colvering anything up t‘in that case and
Appellant presented absolutely no evidence the false information related to a cover-u;i, removal
of evidence, or anything similar to Whét he ‘argues the testimony would have shown. Mathis’
credibility was sufficiently impeached through the testimony regarding his conviction for
providing false information, and the trial court properly denied Appellant’s request to go on a
fishing expedition in order to try and infuse rank speculation into the trial rega)rding whether
’Mathis covered up él gun no cne—including Appellant—even saw in his poissession. _SE State v.
Aleksey, 343 S.C. 20, 34, 538 S.E.2d 248, 255 (2000) (“[T]rigl [courfs] retain wide latitude
insofar as the Confrontation Clause is concerned to impose reasonable limits on such cross-

examination based on concerns about, among other things, harassment, prejudice, confusion of

N

2 On appeal, Appellant craves reference to Case No. 71827ED (Edgefield Cty. Magistrate),
arguing this Court can take judicial notice of the record in that case. However, Appellant never
presented the records to the trial court, never argued at trial the records were evidence
demonstrating bias or that Mathis would conceal facts on behalf of Merriweather, nor established
on appeal their relevancy to the issue of bias. As a result, it would be improper for this Court to ,
consider the facts in the records to determine whether the trial court properly admitted the
testimony at trial when the trial court was not given the opportunity to consider the records. See
I'On, L.L.C. v. Town of Mt. Pleasant, 338 S.C. 406, 421-22, 526 S.E.2d 716, 724 (2000) (“An
appellate court may not, of course, reverse for any reason appearing in the record. The losing
party ‘must first try to convince the lower court it is has ruled wrongly and then, if that effort
fails, convince the appellate court-that the lower court erred. This principle underlies the long-
established preservation requirement that the losing party generally must both present his issues
and arguments to the lower court and obtain a ruling before an appellate court will review those
1ssues and arguments.”); Id. at 422, 526 S.E.2d at 724 (“Imposing this preservation requirement
on the appellant is meant to enable the lower court to rule properly after it has considered all
relevant facts; law, and arguments. . . . It prevents a party from keeping an ace card up his
sleeve—intentionally or by chance—in the hope that an appellate court will accept that ace card
and, via a reversal, give him another opportunity to prove his case.”).
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the issues, witness’ safety, or interrogation that is repetitive or only marginally relevant.”

“(quoting Delaware v. Van Arsdall,e475 U.S. 673, 679 (1986) ) ).

Additionally, any error in failing to allqw the cross-examination is entirely harmless in
light of the facts presented in this case. The South Carolina Supreme Court has recently
reiterated that even a Confrontation Clause violation may be harmless and explained the analysis
for determininé harmless errot:

“A [Clonfrontation [C]lause error is harmless if the evidence is
overwhelming and the violation so insignificant by comparison
that we are persuaded, beyond a reasonable doubt, that the
violation did not affect the verdict.” State v. Holder, 382 S.C. 278,
285, 676 S.E.2d 690, 694 (2009) (quoting State v. Vincent, 131
Wash.App. 147, 120 P.3d 120, 124 (2005)). When determining
whether an error is harmless, this Court considers, inter dlia: “the
importance of the witness’ testimony in the prosecution’s case,
whether the testimony was cumulative, the presence or absence of
evidence corroborating or contradicting the testimony of the
witness on material points, the extent of cross-examination
otherwise permitted, and, of course, the overall strength of the
prosecution’s case.” [Delaware v. Van Arsdall, 475 U.S. 673, 684
(1986)].

State v. Perez, 423 S.C. 491, 498, 8I16 S.E.2d 550, 55;1 (2018).

While Mathis’ testimony was significant in the instant case, the remaining factors
indicate any error was entirely harmless. The testimony that waé presented in the proffer failed
to expand upon the testimony solicited in front of the jury during cross-examination allowed by
the trial .court. Appellant was able to ‘bring forth the fact Mathis was good friends with
Mérriweather and that he had previously been convicted of providing false information to police.
As a result, his c;edibility was already damaged by the cross-examigation.

Further, testimony presented during trial indicated no one saw Merriweather with a
wéapdn. (T.346; 369, 398-399; 419; R.__ ). Appellant admitted he did not know whether

Merriweather had a weapon on him. (T.604; 647; R.__ ). After first telling police Merriweather



had the gun and he got it away from . Merriweather, -Appellant‘ later told the police that
Mérriweéther did not have a gun. (T.643-644; 646; R. ). Others testified Merriweather was
confronting Appellant Qith balled up fists ready to fight, but definitely without a gun. '(T.343; '
368-369; R. ). Appellant ultimately admitted he killed an unarmed man. (T.651; R. ).

Even if the ‘testimony regérding possible bias had been admitted, it would not have had
any impact on the jliry’s verdict Because the only reason it was sought to be admitted was to try
and contend Merriweather may have had a weapon that Mathis took from the scene. Appellant
.admitted at trial he nevef saw a gun and he shot an unarmed man. No cross-examination raising
the mere speculation regarding Mathis’ - actions would alter ;the testimony from‘Appéllant
himself. As -a result, any error in failing to éllow the teAstimony before the jury was entirely
harmless.

Accordingly, the..trial court did not err in allowing the additional cross-examination of
Mathis. Appellant;s rank speculation‘is not a substitute for proof establishing the relevancy of
the prior conviction in this case. "He faiied to demonstrate through his proffer that any
meaningful information would be elicited from which the jury could derive a motive or bias
beyond that already established th’rdugh the testimony presented. Additionally, any possible
error was entirely harmless as the basis fof seeking to éstablish the bias was to show Mathis may
have removed Merriweather’s guri from the scene, but all evidence in the record indicates
Merriweather was‘urllarmevd at the time of the shooting. - Therefore, thié Court should affirm

Appellant’s convictions and sentences.
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CONCLUSION

For all the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the lower court be affirmed.
Respectfully submitted,

ALAN WILSON ~
Attorney General

| | | WILLIAM M. BLITCH, JR.
Assistant Attorney General
S.C. Bar No. 15608

William M. Bljsetf] Jr.

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

- ATTORNEYS FOR RESPONDENT

January 14, 2019
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