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FEW, C.J.:'LeAndra Lewis worked as-a dancer in various "exotic dance clubs"
throughout North and South Carolina. On June 23, 2008, she was shot while



dancing at the Boom Boom Room Studio 54 on'Two Notch Road in Columbia,
South Carolina. The workers' compensation commission held that she was not an
employee of the club and therefore not entitled to benefits under the Workers'
Compensation Act. We agree.

L Facts and Procedural History

Lewis was nineteen years old and living in Charlotte, North Carolina at the time of
her injury. She danced three or four nights a week at a place called Club Nikki's in
Charlotte. On two or three other nights a week, Lewis travelled around the
Carolinas to dance in other clubs. She typically earned between $250.00 and
$350.00 a night in cash. When the single commlssmner asked about her total
income dancing "five to six nights a week, ﬁfty weeks,"! Lewis responded, "the
money is actually addictive honestly, so you want to strive to get more, you know,
so you work even harder." Lewis worked several years in this business before she
was shot, and she never filed a tax return.”> The clubs where Lewis worked are
commonly referred to as strip clubs. Lewis's role as a dancer in these clubs is what
most people would call belng a stripper.

The night Lewis was shot was the second or r third night she danced at the Boom
Boom Room. She had not danced there the night before, and she could not
rémember the previous time or times she was there. Lewis presented several
fellow exotic dancers as witnesses to explain that dancers often choose a city and a
club to dance in on a particular night and travel there uninvited and unannounced.
In keeping with this practice, Lewis showed up at the Boom Boom Room on this
particular night, showed her identification to prove she was at least eighteen years
old, and paid the required "tip-out" fee in-cash to the club. She did not fill out an
employment application and did not sign an employment agreement. The club
gave her a "rules sheet," she went to.the dressing room to put on her outfit, and she
danced. | S | -

! Using the numbers testified to by Lewis, which average five and a half nights a

week for fifty weeks earning $300.00 per night, her annual taxable income would
have been $82,500.00.

? In response to a follow-up question about filing tax returns, Lewis testified, "I
don't have enough money. I want to talk to somebody, but they're Just too
expensive for me to afford." :



“At some point during the night, an altercation broke out in the club. There was
gunfire, and a stray bullet hit Lewis in the abdomen. She suffered serious injuries
to her intestines, liver, pancreas, kidney, and utérus. Surgeons removed one
kidney, and doctors informed her she may never be able to have children due to the
injuries to her uterus. According to her testimony, extensive scarring from the
gunshot wound left her unemployable as an exotic dancer.

Lewis filed a claim for benefits with the workers' compensation commission.
Because the club had no insurance, the South Carolina Uninsured Employers' Fund
was forced to defend. Both the single commissioner and the appellate panel denied
Lewis's claim based on the finding that she was not an employee. Her appeal came
directly to this court pursuant to section 42-17-60 of the South Carolina Code
(Supp. 2011).

II. The Independent Contractor/Employee Analysis

"[T]he determination of whether a claimant is an employee or independent
contractor focuses on the issue of control, specifically whether the purported
employer had the right to control the claimant in the performance of [her] work." -
Wilkinson ex rel. Wilkinson v. Palmetto State Transp. Co., 382 S.C. 295, 299, 676
S.E.2d 700, 702 (2009). The test requires us to "examine[] four factors which
serve as a means of analyzing the work relationship as a whole: (1) direct evidence
of the right or exercise of control; (2) furnishing of equipment; (3) method of
payment; [and] (4) right to fire." Id. The question is a jurisdictional one as to
which the appellate court "may take its own view of the preponderance of the facts
upon which jurisdiction is dependent." Pikaartv. A & A Taxi, Inc., 393 S.C. 312,
317,713 S.E.2d 267, 270 (2011). Applying the Wilkinson "control" test to the

facts of this case, we find that Lewis was not an employee of the club.

Lewis claims that the club's managers "controlled" her by searching her when she
arrived that night, requiring her to pay the "tip-out" fee, and directing her to the
manager's office and then the dressing room. She argues in her brief the club's
control over her is demonstrated by these facts:

She danced when the club told her to dance; the club
selected the music; the club set her hours; the club
required her to perform on demand; the club required her
to strive to get V.I.P. dances; the club set her tip-out and




the floor rate for V.IP. dances; and the club required her
to bring drinks from the bar.

She argues that the club furnished equipment, such as the stage for dancing; poles
to assist the dancers; private rooms for V.I.P. dances; tables, chairs, and couches

for the customers; and even glasses in which the bartenders poured their drinks. .In
her brief, Lewis states, "The club provided the dancers with cleaning solution,
towels, and a basket for collecting money while on stage and the club provided the
dancers with lockers. for their belongings."

Lewis discounts the method of payment factor on these facts since the club paid
-her nothing, but simply took a cut of her tips. As to the right to fire factor, Lewis
argues the club's right to "fine" her or refuse her readmission to dance at the club
for violating club rules weighs in favor of an employment relationship.

We compliment Lewis's counsel for this creative presentation, framing questions to
the witnesses and presenting evidence to the commission in such a fashion as to
create the appearance that the facts of this case fit the words of the Wilkinson test.
However, we find that none of this supports the argument that Lewis met the test
for an employment relationship undet Wilkinson. Rather, the facts of this case
demonstrate that Lewis was not an employee, and therefore that she is not entitled
to workers' compensat1on benefits.

We decide this appeal using the test articulated by the supreme court in Wilkinson.
See Pikaart,393 S.C. at 318-19, 713 S.E.2d at 270-71 (explaining that Wilkinson
requires a court to "evaluate[] the four factors with equal force in both directions to
provide an even-handed and balanced approach"); Paschal v. Price, 392 S.C. 128,
133-34, 708 S.E.2d 771, 773-74 (2011) (applying Wilkinson test). As Lewis's
counsel candidly acknowledged at oral argument, however, this case presents an
"unorthodox" situation. Given these unusual facts, we initially stand back from the
Wilkinson analysis and note that Lewis was an itinerant artistic performer. Other
than to perform within the physical limitations of the Boom Boom Room and to
comply with its basic rules and procedures, most of which simply required her to
obey the law, she did as she pleased. One of her witnesses testified, "Sometimes
you just jump up some days-and say, 'let's go down here; I think.'" Or a rapper
might be here, you know; that's another reason that girls travel, is a rapper might be
here or an actor or somebody and you just want to come down here for that."
Lewis was asked at the hearing before the single commissioner, "You could go to
ten different clubs in ten different days if you wanted to?" to which she responded,




"Right." Lewis was never invited to dance at the Boom Boom Room. She showed
up unannounced, paid the club for the right to dance and receive tips from its
customers, and kept almost all the money she received without paying any
employment taxes. This arrangement left her free to walk out of the club at a
moment's notice without any employment-related consequences other than to lose
income. As one of Lewis's witnesses testified, "You're not free to leave, but you
can leave. You have to pay to leave." These circumstances and others we will
discuss weigh heavily against finding an employment relationship.

Focusing back on the Wilkinson test, we find Lewis was not an employee.
1 The right or exercise of control

Despite all the circumstances cited by Lewis under which the club required her to
work, the work she travelled from Charlotte to perform, and the performance the
customers of the club paid to see, was that of an exotic dancer. As Lewis states in
her brief, "The record does not indicate that the club told [her] how to dance."® As
counsel conceded at oral argument, "There is not any evidence of the club telling
[her] how specifically to dance" and, "While the dance is going on she has
complete discretion.” The extent to which an exotic dancer in the Boom Boom
Room decides the manner in which she performs her dance to satisfy the club's
customers, according to the record in this case, is not subject to any limitation or
control by the club. The "right or exercise of control" factor weighs against
finding an employment relationship.

2. Furnishing of equipment

The "equipment"” Lewis argues the club furnished her is insignificant to the
Wilkinson analysis. With respect to furnishing equipment, the club did nothing
more than allow her onto its premises. There is no practical possibility that an
exotic dancer might bring her own stage, poles, chairs, couches, or bar glasses.
From the standpoint of both the Boom Boom Room and its customers, Lewis

3 In fairness, Lewis continued the sentence with "but the record does reflect that the
club exerted so much control over [her] that if the club had told [her] how to dance,
she would have been required to follow the club's instructions."” We find no
evidentiary support for the portion of the sentence quoted in this footnote. Rather,
the record indicates the club had nothing to say as to how Lewis should dance.



brought her own "equipment" for her work. This factor weighs against finding an
employment relationship. '

3. Method of payment

As Lewis points out in her brief, "The club paid Ms. Lewis nothing—zero." She
collected her payment in the form of cash tips from the club's customers. The
club's only involvement in the customers paying money to the dancers was to keep
a large quantity of one dollar bills on hand so that a customer could "make it rain."
This procedure allowed a customer who was particularly happy with a dancer's
performance or who wanted to encourage a more enthusiastic performance to pay
the club $100.00 or more and get the same amount back in one dollar bills. When
the customer threw the ones in the air, he was said to "make 1t rain." As Lewis
testified, however, even in this instance the money comes from the customer.
Therefore, the club did not pay Lewis. Rather, she paid the club for the right to
perform. As she testified, "they . . . told me to pay my [$70.00] tip-out" as a
condition of entering the club. She also paid the club a share of her V.I.P. fees and
tipped the disk jockey and bartender This factor weighs against ﬁndmg an
employment relatlonshlp

4. Rightto fire

Lewis argues the club had the right to fire her if she did not comply with its rules.
We find, however, that the "rules" the club imposed on exotic dancers like Lewis
do not indicate an employment relationship. Any business has a right to impose
conditions on those to whom it pays money for work, regardless of whether the
worker is an independent contractor or an employee. The business's right to
terminate the relationship for a violation of its conditions does not make the worker
an employee. See Wilkinson, 382 S.C. at 304, 676 S.E.2d at 704 (stating "a right of
termination, in some form, exists in an independent contractor arrangement"). In
this case, the employment "relationship" Lewis claims existed was never
contemplated to last more than one night in the club. Therefore, terminating the
relationship would involve nothing more than kicking her out of the club and not
allowing her back in on a subsequent night. Lewis was asked by her attorney, "In
your own words, explain to the commissioner how their rules and controls dictate
what you have to do when you get there and if you don't do what they say, what
happens." She responded: -




Well, if you don't do what they say, then you get fined.
If you don't pay the fine, then you are fired. Or if—it
depends on to what extreme the—what you did, you
know. ... Like if you get caught having sex in the club,
then you're automatically fired. Like fighting, you're
automatically fired, can't work back at the club. '

These restrictions do not distinguish Lewis's relationship with the Boom Boom
Room from any independent contractor relationship. Any business that pays for
work to be performed on its premises is free to terminate the relationship for the
type of conduct Lewis described, even when the work is being performed by an
independent contractor. The "rules" imposed on Lewis are not in the record, and
Lewis has cited no significant restriction on her conduct from these rules or
~otherwise that is not simply a requirement that Lewis obey the law. See 382 S.C.
at 302, 676 S.E.2d at 703 (stating "requiring a worker to comply with the law is not
evidence of control by the putative employer"). The "right to fire" factor weighs
against finding an employment relationship.

III. Conclusion

We agree with the workers' compensation commission's finding that Lewis is not
an employee. Thus, the commission correctly concluded it had no jurisdiction to
award benefits. This ruling makes it unnecessary to address the other issues raised
on appeal. See Price v. Peachtree Elec. Servs., Inc.,396 S.C. 403, 410, 721 S.E.2d
461, 464 (Ct. App. 2011) (declining to address other issues when "our
determination as to the jurisdiction of the Commission is dispositive of the case").

AFFIRMED.
HUFF, J., concurs.

~ SHORT, J., dissents in a separate opinion.

SHORT, J., dissenting: The majority finds the Appellate Panel of the South
Carolina Workers' Compensation Commission (Appellate Panel) was correct in
finding Lewis was an independent contractor of the Boom Boom Room Studio 54



(the Club) in Columbia. However, I would find that Lewis was an employee of the
Club; therefore, Irespectfully dissent.*

"The existence of an employment relationship is a jurisdictional issue for purposes
of workers' compensation benefits and is reviewable under a preponderance of the
evidence standard." Shatto v. McLeod Reg'l Med. Ctr.,394 S.C. 552, 557, 716
S.E.2d 446, 449 (Ct. App. 2011). Because the issue of Lewis's employment status
is jurisdictional, this court makes findings based on its view of the preponderance
of the evidence. See Brayboy v. WorkForce, 383 S.C. 463, 464, 681 S.E.2d 567,
567 (2009) (making its findings based on its view of the preponderance of the
evidence because the issue of Brayboy's employment status was jurisdictional).

"Under South Carolina law, the prlmary cons1derat1on in determining whether an
employer/employee relationship exists is whether the alleged employer has the
right to control the employee in the performance of the work and the manner in
which it is done." Paschal v. Price, 392 S.C. 128, 132, 708 S.E.2d 771, 773
(2011). "The test is not the actual control exercised, but whether there exists the
right and authority to control and direct the particular work or undertaking."
Kilgore Group, Inc. v. S.C. Emp't Sec. Comm'n, 313 S.C. 65, 68, 437 S.E.2d 48, 49
(1993). "An independent contractor is one who, exercising an independent |
employment, contracts to' do a piece of work according to his own methods,
without being subject-to the control of his employer except as to the result of his
‘work." Bates v. Legette, 239 S.C: 25, 34-35, 121 S.E.2d 289, 293 (1961) (quoting

* The Club did not have workers' compensation insurance; therefore, the South
Carolina Uninsured Employer's Fund (the Fund) became involved in the case. The
Fund filed an initial brief on appeal; however, it did not file a final brief. Rule

- 208(a)(4), SCACR, provides that if a respondent does not file an initial brief, this -
court is perrmtted to take whatever action the court deems proper. Respondent's
failure to file a brief alone can justify reversal. See Turner v. Santee Cement
Carriers, Inc., 277 S.C. 91, 96, 282 S.E.2d 858, 860 (1981) (noting that respondent
did not file a brief with the court and her failure to do so allowed the court to take
such action upon the appeal as it deemed proper, and stating this failure alone
would justify reversal; however, it simply considered it as an additional ground).
Despite the Fund's failure to file a final brief, this court permitted the Fund to
appear and argue the case at oral argument.




56 C.1.S. Master and Servant § 3(1)). "The four principal factors indicating the
right of control are (1) direct evidence of the right to, or exercise of, control; (2)
the method of payment; (3) the furnishing of equipment; and (4) the right to fire."
Paschal, 392 S.C. at 132, 708 S.E.2d at 773. This court evaluates the four factors .
with equal force in both directions. Wilkinson v. Palmetto State Transp. Co., 382
S.C. 295, 300, 676 S.E.2d 700, 702 (2009). ;

Although I could not find any South Carolina appellate court cases that have
addressed whether an exotic dancer is classified as an employee or independent
contractor, other courts in various jurisdictions have analyzed the same or similar
arrangements between exotic dancers and clubs and found an employment
relationship existed. See Club Paradise, Inc. v. Oklahoma Emp't Sec. Comm'n, 213
P.3d 1157, 1161 (Okla. Civ. App. 2008) (finding the exotic dancers were
employees of Club Paradise based on the club's control over its dancers'
performance, and noting the workers performed on the club's premises, the club
could dismiss its workers at any time, and either party could terminate their
relationship without liability); Yard Bird, Inc. v. Va. Emp't Comm'n, 503 S.E.2d
246, 224-25 (Va. Ct. App. 1998) (finding exotic dancers were employees based on
the amount of control the Yard Bird had over its dancers, and noting the club
attempted to enforce its rule that dancers not leave the premises between sets,
dancers could choose times they worked, but only in conformity with the club's
schedule, and the club required dancers to comply with liquor control laws and
regulations that governed its licensing status). While these jurisdictions do not
apply an identical test to that utilized by the courts in South Carolina for
determining whether an employment relationship exists, they are to some degree
similar and consider the degree of control the alleged employer exerts over the
worker.

In the case before us, Lewis presented evidence that the Club exercised the right to
control her and the other exotic dancers in the performance of their work. When
hired, Lewis was required to present her identification and sign a form agreeing to
comply with the Club's rules. The Club provided virtually all of the necessary
tools for the dancers to perform, including towels, lockers, alcohol, music, chairs,
tables, a stage, poles, a "V.I.P." area, and customers. Although dancers could
choose their own costumes, they could not remove the bottom portion of their
costume or choose when they performed on stage. The Club set the fees for V.I.P.



10

dances and required the dancers to remit a portion of the fees they collected to the
Club. The-Club fined or fired dancers if they missed their turn in the rotation or
altered the V.I.P. dance price. Once the dancers reported to work; the Club fined
or fired them if they left before a certain'time. In addition, the Club fined or fired
dancers for failure to comply with the Club's rules. Thus, under the totality of the
circumstances, I find the Club exercised the sufficient amount of control over
Lewis in the performance of her work to establish an employment relationship, and
the Appellate Panel erred in finding Lewis was an independent contractor.
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PETITION FOR REHEARING

This court published its decision in Lewis v. L. B. Dynasty Inc. on September 5,2012.
See Op. Nol. 5032 (Shearouse Adv. Sh. No. 31 at 67). This petition for rehearing is therefore
timely under Rule 221(a) of the South Carolina Appellate Court Rules.
The appellant respectfully submits that the court may have overlooked or
misapprehended the following points in its decision:
L
The Court’s analysis begins by characterizing Ms. Lewis. as “an itinérant artistic

performer.” Slip op. at 4. The opinion recites that on the night of her injury, Ms. Lewis
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showed up to the Boom Boom Room unannounced and kept almost all of the money she
received. Slip op. at 5. The opinion also observés that this arrangement left Ms. Lewis “free

to walk out of the club at a moment’s notice without any employment-related consequences

“other than to lose income.” Id.

For the most part, these observations are fair. It is accurate to say that Ms. Lewis
showed up to the Boom Boom Room unannounced and that both parties contemplated that
their relationship would be a short one. Because several jurisdictions. have rejected the

99l

characterization of exotic dancing as a “skill” or a form of “art,” calling Ms. Lewis an
“artistic performer” may not be the most accurate characterization of her job." In a similar
fashion, the record reflects that Ms. Lewis was not totally free to leave the club at any point
during the night; if she wanted to leave before the' time the club had appointed, she had to
pay the club a fee.: (R.p. 98, lines 9-18; p. 128, lines 1-15). But the thesis behind the Cot.lrt’s"
observations ié cerfcginly reasonable. This work situation was admittedly unorthodox, in a
number of ways.

While these observations are correct descriptions of the record, the Court may have

overlooked that it is at least debatable how these particular facts are relevant 10 the issue on

| appeal. The issue on appeal is whether the Boom Boom Room had the right to control the

manner in which Ms. Lewis performed her work. If Ms. Lewis and Ms. Lewis alone had the

'See, e.g., Doe v. Cin-Lan, Inc.,No. 08-cv-12719,2008 WL 4960170 (E.D. Mich. Nov. 20,
2008) (not reported in the Federal Supplement) (favorably describing a dancer’s claim that
her job involved only a “low level of skill”); Harrell v. Diamond A Entertainment, Inc., 992
F. Supp. 1343, 1351 (M.D. Fla. 1997) (a district court describing why it was not persuaded

‘that nude dancing required special or unusual ability); Reich v. Priba, 890 F. Supp. 586, 592
~ (NLD. Tex. 1995) (describing that the record contained no evidence of any specialized skills).

2




right to cont.rol the manner of her dancing, the law says she is an independent contractor. If
the Boom Boom Room had the right to tell Ms. Lewis how to dance, the law says she is an
employee. See Kilgore Group, Inc. v. S.C. EmploymenfSec. Comm’n,313 S.C. 65, 68,437
S.E.2d 48,49 (1993) (describing the employment test in terms of who has the right to control
the manner in which the work is done). The Court’s observations about the itinerant nature
of Ms. Lewis’s work are certainly fair, but the question the Court must ask is whether Ms.
Lewis’s freedom to work when she wants and for whom she wants reflects (a) that Ms. LEWiS.
has the right to control her own conduct while at work, or (b) whether the Boom Boom
- Room had the right to control her conduct at work. The Court’s opinion does not explain
why the fact that Ms. Lewis’s work was transient shows one thing or another.

The better view would be to conclude that although Ms. Lewis showed up to the
Boom Boom Room unannounced and both parties contemplated that their relationship would
be a short one, these facts do not make much of a difference in determining whether Ms.
Lewis was an independent contractor or an employee. Ultifnately, those particular

circumstances do not say anything with respect to the question of who had the ri ght to control

the manner in which Ms. Lewis performed her work. An at-will employee has the freedom .

to walk away from a job at his or her discretion, and as the Court of Appeals of Virginia
observed, “[t]he fact that a person may work several part-time jébs, even in the same
industry, does not necessarily make him or her an independent contractor.” Yard Bird, Inc.
v. Virginia Employment Comm’n, 503 S.E.2d 246, 251 (Va. Ct. App. 1998). As Ms. Lewis
~described in her briefs to this Court, other jurisdictions have discount‘ed the importance of

the fact that exotic dancers “tend to travel.” See (Brief of Appellant, pp.18-19).

I
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And while it was certainly fair to point out that Ms. Lewis had the ultimate decision-
making authoriiy when it came to deciding whether to go to work, in fairness, the Court
should take stock of the fact that Ms. Lewis and the twenty to thirty other women working

at the Boom Boom Room were providing the essential ingredient — public nudity — that

 drove the club’s decision to open for business. The statutory employee doctrine instructs that

a business may not avoid its obligation under the workers’ compensation act by using people
designated as “independent coptractors”,to perform activities that are a core part of its trade,
South Carolina’s workers’ coﬁlpénsation' laws are fo be cons#ﬁed in favor of coverage, and
the public policy of South Carolina ought to be to‘place the cost of industrial accidents. like
the_l one Ms. Lewis suffered'at the feet of the business' that employed ﬁer when she was
injured. These arguments were addressed on pages 2'1 and 22 of Ms. Lewis’s principal bﬁef
to this Court and on pages 2 and 4 of her reply brief.

| II. |

With respect to the “right or exercise of control” factor of'the empioyment test, the
Court’s opi;ﬁon‘concludes that the evidence does ﬁot suggest that the Boom Boom Room had
any c‘ontrollover hO}W Ms. Lewis performed her work. Slip ép. at 5..

This factor of the test does not rise-and fall on whether the club ever actually 7
exercised ansr contrlol éyer how Ms. Lewis danced. The test is “whether there exists the right

and authority to control and direct the particular work or undertaking.” Kilgore, 313 S.C. at

68,437 S.E.2d at 49.

- According to the testimony presented in this case, the club required Ms. Lewis to use

the dancing pole if she knew how, the club requirea Ms. Lewis to perform V.LP. dances, the




club set the minimum price Ms. Lewis could charge for a V.I.P. dance, the club set the order
for Ms. Lewis’s and the other dancers’ stage dances, and the club made Ms. Lewis dance to
its music. (R.p.101, lines 1-13;p.110, lines 13-22; p.111, lines 19-24; p.129, lines 5-20;
p.160, liﬁes 13-22). This level of control does not describe a relationship where Ms. Lewis
was hired to perform her work according to her own methods, and it does not suggest that
she had the final say with respect to whether her conduct at work was acceptable. The
decision whether to take a break from dancing during her shift was not up to Ms. Lewis; if
she missed her dance rotation, she was fined. (R.p.129, lines 5-20). Ms. Lewis could not

refuse to perform a dance for a particular customer; the club required her to perform a V.I.P.

dance if asked. (R.p.110, lines 13-22). The only reasonable conclusion is that the club was

superior to Ms. Lewis in the chain of authority. The evidence that the club had the right to

control the manner in which Ms. Lewis performed her work is overwhelming. Cf. Reich, 890 -

F. Supp. at 592 (the court recited that a club set the times for a dancer’s performance,
published rules dancers were required to follow, took a portion of part of dancer’s earnings,
and required a would-be dancer to sign an agreement' that was prepared solely by the club,
and the court concluded “all of these factors suggest control”).
1.
With respect to the “furnishing of equipment” facfor, the Court’s opinion observes
that the club did nothing moré than allow Ms. Lewis on to its premises.
- The Court’s opinion does not contain any explanation of why “furnishing of
equipment” is a factor of the employment fest. As Ms. Lewis’s principal brief described,‘

when a business has invested resources in procuring equipment that is used by a worker, the
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law implies that the business has retained the right to control the manner of the worker’s
performance. (Brief of Appellant, pp.9-10). The justification for this is that when the worker

uses the business’s equipment, the business is “naturally” going to retain the right to control

" how the equipment is used in order to protect its investment. Jd.

The only capital investment Ms.-Lgvvis had to make in order to work'was to show up.
In the same way that a restaurant furnishes a waiter with everything that individual needs in
order to actually work, the club furnished all of thé tools Ms. Lewis used to work. It is not
necessary that this factor be the majority of the basis for the Court’s decision. An exotic
dancer cannot reélisticélly furnisﬁ her own dancing stage and full-service bar. Bqt as Ms.
Lewis’s principal brief described, it oﬁght to say something that the club provided things like

pieces of furniture that Ms. Lewis used as props when dancing. This suggests that the club

retained the right to tell Ms. Lewis what to do with that equipment.

Iv.

On the “method of paynient”’ factor of the employment test, the Court’s opinion
observes that the club did not pay Ms. Lewis anything and that Ms. Lewis had to-pay the club
in érder to dance. élip op. at6. |

The Court’s opinion may have overlooked that the reason method of payment is a
fggtor of the employment test is that “[p] ayment on a time basis is-a strong indica‘:ci'on of the
status of employment. . . . [and] [p]ayment on a completed project basis is indicative of
independent contractor status.” (Brief of Appellant, p.7) (quoting 3 Arthur Lar'soﬁ- & Lex K.
Larson, Larson’s Workers’ Compensation Law §61.06 (2004)). Ms. Lewis’s situation does

not qualify on either court, but that should not mean that her method of payment counts




“against” either employment or independeht contract — it means that this factor is more
difficult to evaluate. As Ms. Lewis’s principal brief described, it is not uncommon for
employees in the hospitality industry to be required to remit a portion of their gratuity
earnings to éthers working in the establishment. See Lentz v. Spanky’s Rest. II, Inc., 491 F.
Supp. 2d 663, 671 (N.D. Tex. 2007) (describing different types of “tip pools”). Also, the
importance of gratuities to Ms. Lewis’s income reasonably suggests that the club depended
on customer gobdwﬂl, in which case the club would naturally retain the right to control the
manner of a dancer’s performance in order to protect that goodwill. See (Brief of Appellant,
p.9). The Court may also find it instructive to consider that the “key components of profit
and loss” — the club’s cover charge, the price of alcohol, and the atmosphere — are all
controlled by the club. A district court in the Northern District of Texas listed these facts and
observed, “[a]ny profit to the entertainers is more analogous to earned wages than to a return
for risk on capi'tal investment.” Reich, 890 F. Supp. at 593.
| V.

On the “right to fire,” the Court’s opinion observes that a business has the right to
impose conditions on its workers, and the Court asserts tha’; Ms. Lewis cited no significant
restriction on her conduct that was not simply a requirement thaf she obey the law. Slip op.
at 6-7.

The law did ndt require Ms. Léwis to strive to get V.L.P. dances, the Boom Boom
Room did. The Boom Boom Room also required Ms. Lewis to dance in a rotation, to do a
V LP. dance whenever asked, to work a set number of hours, and to use the dancing pole.

The notion that Ms. Lewis was required to do nothing more than follow the law is not
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accurate. Ms. Lewis testified that if the club’s management was not happy with the way she
was dancing, they could fire hér. (R.p.129, lines 1-4).

The reason right to fire is é difficult factor to evaluate is because parties in arms-
length negotiations will sometimes put provisions in their agreements allowing each othe;
to terminate the relationship without liability. See (Briefof Appellant, p.16) (describing this
factor). A business has the right to set conditions on the performance of work, but if the
business retains a unilateral right to terminate the relationship without future liability, that
relationship is employment, not independent cOntrac;t. By retaining such power, the business
is retaining the right to control the manner in Wﬁiéh the work is performed. Arthur and Lex
Larson’s treatise quotes a Louisiana case that instructs “[a]ny employee cannot deem to be

independent when his work can be stopped at the will of the employer, because, as we have

. observed above, the power to terminate the: empio'yment, of necessity, gives to the employer

the power to control the activities of the employee.” Larson & Larson, supra page 6, at §

-61.08[2] (quoting Deason v. Coal Operators Cas. Co., 43 So. 2d 630, 631 (La. Ct. App.

1950)). That rule is sound. The evidence in this case suggests that the club had fhé right to
dismiss Ms. Lewis or any other dancer Whenever' it wanted. That teﬁ;is to show the club{ had
the right to control the manner of Ms. Lewis’s or any other dancer’s manner of performing
work.
CONCLUSiON
- The Court should grant this petition and amend its decision to conclude that LeAndra
Lewis was an employee of the Boom Boom Room at the time of her injury. Although this

work situation was admittedly - unusual, the fairest reading of the record shows. that




everything that happened inside the walls of the Boom Bpom Room happened only because
fhe Boom Boom Room allowed it. Operations like the Boom Boom Room should not be
éllowed to evade the statutory obligation to provide workers’ compensation insurance for
workers that are engaged in the core component of the exotic dancing business, and the
evideﬁce overwhelmingly suggests that the Boom Boom Room héd the power to control how

Ms. Lewis went about her work.

The Court should also hold that the workers’ compensation commission erred in-

calculating Ms. Lewis’s compensation rate. This argument appears on pages 23 to 26 of Ms.

Lewis’s principal brief, pages 5 through 7 of her reply brief, and was not addressed by the -

Court. ,
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STATEMENT OF ISSUES ON APPEAL

L Whether the South Carolina Workers’ Compensation

Commission Erred When it Determined That Leandra Lewis

Was an Independent Contractor and Not an Employee.
1. Whether the Commission Erre'd‘ When it Determined That If

Ms. Lewis Was an Employee, Her Compensatlon Rate Would

Be $75.00 per Week.

STATEMENT OF THE CASE
This is an appeal in a workers’ compensation case. The issues on appeal are whether
the South Carolina Workers’ Compensatioh Commission erred when it determined that

LeAndra Lewis was an independent contractor instead of an employee, and whether the

Commission erred when it determined that if Ms. Lewis was an employee, her compensation

'rate would be $75.00 per week.

On June 23, 2008, LeAndra Lewis was shot in the abdomen while performlng asa
topless dancer at the Boom Boom Room Studio 54, a busmess operated by L.B. Dynasty, Inc.
R. p 24). By all accounts, Ms. Levvls was a bystander, shot as a result of a ﬁght between
other individuals at the club (R.p. 89, lines 10- 13 p-132, line 10 p.133, line 10). She
initiated this workers’ compensation case on December 1, 2008, by filing a request for a
hearing with tbe Workefs? Compensation Comrbission. (R.p. 24). In her hearing request,

Ms. Lewis sought payment of temporary disability benefits, alleged that she was permanently

and totally disabled, and alléged that she was in need of additional medical examination and

treatment. (R.p. 24).
The 'South Carolina Uninsured Employers’ Fuhd became involved in the case after

the Commission conducted an investigation of Ms. Lewis’s claim and failed to locate any




workers’ compensation insurance policy carried by L.B. Dynasty. (R.pp. 200-202). The
Commission’s investigation had also failed to determine whether L.B. Dynasty regularly

employed four or more persons and was subject to the Workers’ Compensation Act. Id. On

~ February 13,2009, the Fund filed its answer to Ms. Lewis’s request for a hearing. (R.pp. 26-

27). This answer contained a general denial of all Ms. Lewis’s allegations, and it specifically
denied that Ms. Lewis and L.B. Dynasty were covered by the Workers’ Compensation Act.
(R.pp. 26-27). |

A singlé hearing conimissioner conducted a hearing in this case on May 21, 2009.
(R.p. 77). At the conclusion of the hearing, the hearing commissioner requested that the
parties provide him with briefs discussing whether Ms. Lewis was an employee or an
independent contractor and how the parties arrived at their values for Ms. Lewis’s
compensation raie. (R.p. 176, line 9 - p.178, line 2) (hearing testimony); see also (R.pp. 28-
33) (Fund’s brief); and (R.pp. 34-59) (Ms. Lewis’s brief).

About a month after the last of the briefing, the hearing commissioner requested that
the Fund’s attorney prepare an order in accordance with the position outlined in the Fund’s
brief. (R.pp. 203-204). This request included a finding that Ms. Lewis failed to prove that
she was an employee, and a finding that there was no evidence whatsoever as to the amount
of money Ms. Lewis made or the hours she worked. Id. The hearing commissioner signed
an order to this effect on October 13, 2009. -(R.p. 1).

On October 28, 2009, Ms. Lewis filed a request that the Commission review the

hearing commissioner’s decision. (R.pp. 60-62). On April 19, 2010, an appellate panel of

the Commission conducted oral argument. (R.p. 179) (argument transcript).
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On May 3, 2010, the Commission requested that counsel for the Fund prepare an

order fully affirming the hearing commissioner’s decision. - (R.pp. 205-206). The

| ~Commission signed this order on June 24, 2010. ®R.p. 15).

On July 7, 2010, Ms. Léwis served é.nd ﬁléd her notice of appeal. (R.p. 75).
ARGUMENTS
This appeal is about two things. It is about whether Ms. Lewis was an employee of
the topléss club where she was working at the time she was shot, and it is abbut how much
money Ms. Lewis made when she was working.‘ The C;)mmission resolved both of these

questions against Ms. Lewis. It found that Ms. Lewis was an independent contractor at the

" time of her injury, and it refused to consider Ms. Lewis’s earnings from dancing at other

clubs — limiting its calculation of her compensation rate to the “wages” she earned from the

. Boom Boom Room. (R.pp. 18-21).

"This Court should reverse the Commission’s decision.

On the question of employment, whether a worker is an employee or an independent

~ contractor rises and falls on who has the ﬁght to control the worker, both in the type of work

performed and the manner of performance. This is determined by a four-factor test which
the Commission listed, but did not discuss in any substantive analysis.

The Court should reverse this part of Commiséipn’s decision bécause although Ms.
Lewis’s work situation was unusual in somé respects ~ for example, Ms. Lewis had only
worked at the Boom Boom Room on two or three previous evenings—a genuine examination
of her working situation reveals that the Bbom Boom Room, not Ms; Lewis, had the right

to control the details of Ms. Lewis’s work. This is supported by persuasive authority from

3




South Carolina and from other jurisdictions, as well as by South Carolina’s statutory

employee doctrine which provides that a business may not avoid its obligation to carry

workers’ compensation insurance by offering its core goods and serviceé through workers
hired as “independent contractors.”

On the question of Ms; Lewis’s earnings, the Commission found that there was no
evidence as to the amount of money Ms. Lewis earned or the hours sﬁe worked, that Ms.
Lewis’s testimony was self-serving, that Ms. Lewis was required to submit a documeht called
a Form 20 to the Commission to prove wages from other employers, and that Ms. Léwis was
bound by the “wages” she earned from the club. (R.p. 21).

The Court should reverse this portion of the Commission’s decision because each of
the Commission’s justifications are flawed. Testimony is evidence, Ms. Lewis offered two
witnesses pius herself who testified oﬁ this issue, there was ﬂo finding that this testimony
was not credible, and most importantly, neither the Boom Boom Room nor any of Ms.
Lewis’s other employers ever paid Ms. Lewis “wages™ (in fact, the Club never paid Ms.
Lewis anything). On both issues, the Commission’s decision simply does not address Ms.
Lewis’s arguments and explain why these arguments are not persuasive and should not carry
the day.

L Because The Club Had the Right to Control Ms. Lewis, the

Commission Erred in Finding That Ms. Lewis Was an
Independent Contractor. - '

Under South Carolina law, the existence of the employer-employee relationship is

a “jurisdictional question.” Wilson v. Georgetown County, 316 S.C. 92, 93-94, 447 S.E.2d

841, 842 (1994). As distinguished from the deferential standard of review for most factual
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determinations made by admmistrative agencies, see S.C. Code Ann. § 1-23-3 80‘(5)(e5 & ()
('Supp. 2009) (factual findings and conclusions of. agenciés are affirmed unless clearI);
erroneous, arbitrary, capricious, of Characterized by an ‘abuse of discretioh), an appellate
court méy take its own view of Fhe p_répoﬁderance ‘of the evidence with respect to
jurisdictional facts. Dawkins v. Jordan, 341 S.C. 434, 438-39, 534 S.E.2d 700, 703 (2000)
(overruled on other grounds by Wilki_nson-v. Palmetto State. Transp. Co., 3'82~S.'C. 295, 300;

676 S.E.2d 700, 702 (2009)); “It is South Carolina’s policy to resolve jurisdictional doubts |

. in favor of the inclusion of employers and employees under the Workers’ Compensation

Act.” Nelson v. Yellow Cab Co., 349 S.C. 589, 594, 564 S.E.2d 110, 112 (2062)'(ovenuled

* on other grounds by Wilkinson, 382'S.C. at 300 n.3, 676 S.E.2d. at 702, n.3).

A, The Right to Control a Worker Determines
Employment Status, and “Right to Control” Is -
Measured by Looking at Four Factors: Method of
Payment, Furnishing Equipment, Direct Evidence
of the Right to Control, and the Right to Fire. -

. * Increating a test to distinguish between an employee and an independent contractor,

“[tIhe courts have found difficulty in laying down any hard and fast rule.” Youngv. Warr,

'252S.C. 179, 189, 165 S.E;2d 797, 802 (1969).. Determining the proper classification of

* a worker “in each case depends largely upon its own factual situation, subject to certain

established principles.” Id.
* The “established principle” used to draw the distinction is that a worker qualifies as

an employee when the employer has the ﬁéht to control the workef, both in what work the

- worker performs and in how the work is performed. Chavis v. Wdtki_rz.ﬁ, 256 S.C. 30,32, 180

S.E.2d 648, 649 (1971). In contrast, “[a]n independent contractor is one who, exercising an
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independent employment, contracts to do a piece of work according to his own methods,
without being subject to the coni:rol of his employer except as to the result of his work.” Id.
(quoting Bates v. Legette, 239 S.C. 25, 34-35,121 S.E.2d 289, 293 (1961)).

In determining whethér the purported employer has the right to control the worker,
courts examine four factors: (1) direct evidence of the rigl;t to control; (2) method of
payment; (3) furnishing of equipment; and (4) the right to ﬁré. Chavis, 256 S.C. at 32, 180
S.E.2d ét 649 (citing Tharpe v. G. E. Moore Co., 254 S.C. 196, 200, 174 S.E.2d 397, 399
(1970) and other cases). Until relatively recently, any single one of these factors tending to
show employment was virtually proof that a worker was an employeé, and in the contrary
direction, any factor tending to show that a-worker was not an employee was “at best only
mildly p‘ersuasive ... and sometimes of [] no [] force atall.” Dawkins, 341 S.C. at 439, 534
S.E.2d at 703 (2000) (quoting 3 ARTHUR LARSON & LEX K. LARSON, LARSON’S WORKERS’
COWENSAHON LAwW, § 61.04 (2000)).

That is no longer the law in South Carolina. Instead, courts examine the four factors
used to determine the right to control “with equal force in both dﬁecﬁom.” Wilkinson, 382
S.C. at 300, 676 S.E.2dbat 702. Where it uséd to be virtually conclusive if one of the four
factors favored a finding that the employer had right to control the worker, the Supreme
Court has instructed thaf all four factors “should be evaluated in an eQénha.nded manner in.
determining whether the questioned relationship is one of employment or independent
contractor.” Id. at 307, 676 S.E.2d at 706.

Ms. Lewis’s argument is that the question is close as to'ﬁlethod of payment, but that

provision of equipment, direct evidence of the right to control, and the right to fire all tilt
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strongly in favor of a finding of einployment.

B. Because the Club Did Not Pay Ms. Lewis, the
Method of Payment Does Not Tend to Show That
‘the Club Had the Right to Control the Details of
Ms. Lewis’s Work.

Courts examine “method of payment” when determining employment status because

“[p]ayment on a time basis is a strong indication of the status of employment. . . . [and]

[p]ayment on a completed project basis is indicative of independent contractor status.” 3
ARTHUR LARSON & LEX K. LARSON, LARSON’S WORKERS’ COMPENSATION LAW, §61.06
(2004). Describing the rationale for these rulés, Professors Arthur and Lex Larson write:

If an employer in a regular business or industry purchases personal labor by
the hour, day, or week, it is almost certain to insist on the right to see that the
time is well and efficiently spent. If it pays by the hour, the employer wants
to see that it gets a full hour’s work, and that the hour is applied where it is
most needed. If it pays by the day, the employer will ordinarily fix the time
of beginning and ending work, and the amount of time allowed for lunch and
- rest periods. If there is not enough of one kind of work to fill the worker’s
time, the employer will if possible direct the use of the time at some other

point.
By contrast, if the employer makes an agreement to pay a man one hundred
dollars to clean out a well, it has no reason to care whether the worker is slow

or fast, clumsy or efficient. The worker may use a broom or a bath-brush; the
details do not matter, so long as the well gets cleaned for a hundred dollars.

Id.

In comparison to a conventional business arrangement, .th'e method of payment inMs.
Lewis’s case was admittedly unorthodox. The club paid Ms. Lewis nothing — zero. All of
Ms. Lewis’s income came from tips she reéeiVed directly from customers, or a percentage
of the fees she'earned fé)'r;'doing “V LP. dances.” The record reflects that customers would

tip dancers while the dancers were on the floor of the club (where the dancers could do a
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“table dance,” (R.p. 143, lines 10-24), or get drinks for patrons from the bar, (Rp. 127, lines
3-5)), and that the dancers would also receive tips -while performing on stage by themselves.
(R.p. 143, lines 16-21). Most “tips” were in $1 bills. (R.p. 151, lines 22-25). A “V.LP.
dance” was a private dance a customer could purchase directly from a dancer. (R.p. 96, line
9 -p. 98, line 8). The club set the low-end cost of this dance — a dancer could charge no less
than $25 for a- V.LP. dance — and Ms. Lewis had to give the club “a cut” of what the
customer paid Ms. Lewis fbr the V.L.P. dance. (R.p. 143, line 25 - p.144, line 3) (had to givé
the club a cut); (R.p. 160, lines 22-25; p.163, lines 11-23 ) (club set the minimum charge for
V.L.P. dance). Dancers were required to collect the money for V.I.P. dances and pay the club
its share immediately at the conclusion of the dance. (R.p. 97, line 14 - p. 98, line 8).

Ms. Lewis in fact had to pay the club a fee in order to dance each evening. The
record describes this fee as a “tip-out” — a fee the club set and required Ms. Lewis to pay
when she showed up to work. (R.p. 123, line 17 - p. 124, line 13; p. 132, line 18 - p. 133,
line 3) (Ms. Lewis describing arriving at the club and paying the tip-out fee before work);

(R.p. 94, lines 1-3; p. 161, lines 13-15) (club set the amount of the tip-out). And again, Ms.

" Lewis had to pay the club a portion of the money she charged for “V_LP. dances.” (R.p. 143,

line 25 - p. 144, line 3).

This arrangement is not payment by the hour, and it is not payment by the job. Inone
sense, it looks like an arrangement common in the hospitality or tourism industry, where
gratuities are often a large component of compensation. But as the testimony to the hearing
commissioner described, waitresses, for example, typically have a small base salary that they

receive in addition to tips. (R.p. 164, line 16 - p. 165, line 24). It is also unusual for an
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employee to have to pay an employer a fee to work. Ms. Lewis had to pay this “tip-out” in
order to dance for the evening, but at the same \time, it isnot uncommon for employees in the
hospitality industry to be required to remit a éonioh of vtheir gratuity earnings to others
working in the ésta{blishment. See Lentz v. Spqﬁl?y s Rest. II, Inc.,491 F. Supp. 2d 663, 671
N D. Tex. 2007) (describing different types of ‘;tip pools™).

Using the rationales described by Professors Arthur and Lex Larson as a guide, this
method of payment does not tend to make a strong. shovs}ing of employment, nor does it look
like something common to an independent"contractor. Thé importance of gratuities to Ms.
Lewis’s income could suggest that the'Boom Boom Room was héévily dependent on
customer goodwill for its livelihood, and this might indicate that the club would have
fetained the right to control the details of Ms. Lewis’s work m order to protect that goodwill.

Similarly, the requirement that Ms. Lewis collect the fees for V.LP. dances and immediately

remit the club’s share of thosé charges does suggest that the club is controlling the details of

Ms. Lewis’s work. But at the same time, the Boom Boom Room was not paying Ms. Lewis
anything.
This method of payment simply does not fit in the rationale underlying the “method

of payment” prbn_g of the employment test. For this reason, the Court should find that the

- “method of payment” factor is not terribly useful on the question of employment.

C. Because the Club Furnished Ms. Lewis with
Equipment, this Tends to Show That the Club
Retained the Right to Control the Details of Ms.
Lewis’s Work. :

In determining employment status, courts look at whether an employer furnished a




worker with equipment because where an employer has invested resources in procuring the

equipment used by a worker, the employer is “naturally going to dictate details . . . to protect

his or her investment.” LARSON & LARSON, supra page 7, at § 61.07[2]; see also Tharpe v.

G. E. Moore Co., 254 S.C. 196, 200, 174 S.E.2d 397, 399 (1970) (citing to the former
version of this treatise while laying out the test for employment).

In this case, the Boom Boom Room owped the stage Ms. Lewis danced on, the
“dancing pole” on the stage, and the tables, chairs, and couches Mé. Lewis used for dances.
(R.p. 101, lines.19 - 25) (club owned stage and pole); (R.p. 130, line 8 - p. 131, line 13) (club

owned stage, pole, chairs, and tables). The club provided the dancers with cleaning solution,

towels, and a basket for collecting money while on stage, and the club provided the dancers

with lockers for their belongings. (R.p. 102, line 1 - p. 103, line 1; p. 130, line 8 - p. 131,
line 13). The testimony before the hearing commissioner was that dancers were required to

use this equipment — in particular, the dancing pole — if they knew how, and that dancers

were required to give “V.I.P. dances” which involved using chairs and couches. R.p. 95,1

lines 19-24) (required to use the pole); (R.p. 110, lines 16-21) (required to do V.I.P. dances);
(R.p. 118, lines 4-18) (describing a V.I.P. dance).

. The Boom Boom Room’s provision of this equipmént tends to show that the Boom
Boé)m Rooﬁl retained the right to control. the details of Ms. Lewis’s work. Ms. Lewis was
provided with a pole to dance on, and_ with couches, chairs and tables to use, and she was
required to use these items in her dancing. In order to protect its investment in this
equipment, it is likely that the club would have given Ms. Lewis specific direction if it was

dissatisfied with her use of this equipment, or have disciplined her if she misused it. The
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same is true of the lockers, towelé, money baéket, and cleaning solution.

The Commission’s order lists the “furnishing of equipmen » prong, but the order does
not provide any analysis of why fhis factor tends to show Ms. Lewis bemg an employee or
independent contractor. See (R.p. 19,9116, 17). Tfhe Commission’s order correctly recounts
that none of this equipment was provided specifically for Ms. Lewis, see (Rp 19, 917), but
again, the rationale for examining furnishing of equipment is that an emoloyer who furnishes
a worker with equinment is likely to retain the right to supervise the details of the work to
see that its investment is protected. The Boom Boom Room furnished Ms. Lewis with

equipment, and it is therefore likely that the Boom Boom Room retained the right to dictate

. the details of Ms. Lewis’s work if it wanted to.

* For this reason, the Court should find that the “furnishing of équipment” prong tilts
in favor of a finding of employment.
D.  Because the Club Exercised Almost Total Control
over Ms. Lewis When She Was at Work, this
Indicates That the Club Had the Right to Control
the Details of Ms. Lewis’ s Work. :

When used to dlstmgulsh between an employee and an mdependent contractor the
word “contro]” means control both over the worker’s performance —the end result - and the
manner in which the work was done. See Kilgore Group, Inc. . S.C Employment Sec.
Comm’n,313 S.C. 65, 69 437S.E. 2d 48, 50 (1993) see also Young, 252 S.C. at 189-90, 165

S. E 2d at 802 (descnbmg that an mdependent contractor contracts to do mdependent work‘

accordmg to his own methods) In this case, the evxdence before the hearing commissioner

. showed that from the moment she entered the Boom Boom Room, Ms. 'LCWlS was tlghtly
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controlled and supervised by the club.

The testimony described that when M; . Lewis showed up to work, she was searched.
(R.p. 123, line 17 - p. 124, line 1; p. 126, lines 3-5). After ;she was searched, the Boom
Boom Room controlled how ldng Ms. Lewis worked. Once Ms. Lewis came to work —a
decision that admittedly was her own — she was not free to leave but instead had to pay a
“fine” if she wished to leave the club before the time the club had appointed. (R.p. 98, lines
9-18; p. 128, lines 1-15).

The evidence suggests that the club set the amount of this “fine,” (R.p. 126, lines 1-2;
p. 129, lines 16-23), and the testimony described that a dancer could be “fined” for an
infraction of club rules. These club rules included some obvious prohibitions like fighting,
sée (R.p.99,line 1 8-22), and this prohibition would not necessarily be instructive on whether
the club was controlling the manner of Ms. Lewis’s work. But the club could also ﬁne Ms.
Lewis for refusing to dance on the stage — to the music picked by the club — when it was her
“turn.” (R.p. 101, lines 2-13; p. 129, lines 7-12). The club could also fine Ms. L¢wis for her
“hygiene,” including if Ms Lewis removed all of her clothing, which was against the club
rules. (R.p. 99, lines 16-22).

According to Ms. Lewis, a dancer could b?: fined for refusing anything the club asked
hertodo. (R.p. 127, lines 13-25). Dancers were required to do a V.L.P. dance for a customer
if asked, (R.p. 110, lines 13-22), and Ms. Lewis testified that the club required dancers to
“strive” to get V.L.P. danceAs. (R.p. 142, lines 20-25). The club set the amount of the tip-out
Ms. Lewis had to pay to work, and the club set the rate that dancers charged for V.LP.

dances. '(R.p. 94, lines 1-3; p. 160, line 22 - p. 161, line 20).

12
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From the moment Ms. Lewis walked into the club, the Boom Boom Room was
controlling the majority of Ms. Lewis’s conduct when it came to “how” she did her work.
The club told Ms. LewiLe how long she would work, when she would dance, what type of
dances she had to do, how muchto c;harge for dances, what rﬁusic she would dance to, and
that she was required to dance when asked. The club was controllihg every aspect of
operation inside its facility. The record does not indicate that the club told Ms. Lewis how
to dance, but the record does reflect that the club exerted so much control over Ms. Lewis
that zf the club had told Ms. Lewis how to dance, she;, would have been required to follow the
club’s instructions or she would have lost her job. |

This level of control does not describe an independent contractor hired to do a
spéciﬁc piece of work pursuant to her own methods. It does not describe a cpntr'actc;r that

is free from the control of his employer'except as to the result of his work. See Chavis, 256

~ 8.C. at 32, 180 S.E.2d at 649 (quoting Bates; 239 S.C. at 34-35, 121 S.E.2d at 293) (“An

iridependent contractor is one who, exercising an independent employment, contracts to do

* apiece of work according to his own methods, without being subject to the control of his

employer except as to the result of his work.”). Indeed, it would be the.atypical contractor
that would agree to this type of tight gﬁpervision. This arrangement was an agreement of
adhesion where Ms. Lewis either agreed to be under constant control and subervision or did
not have a job. |
Applying persuasive authoﬁty to the facts of this casé again helps to mgke the point.
The evidence suggested that Ms. Lewis ciid not have a formal employment agreement with

the Boom Boom Room. Instead, Ms. Lewis would decide that she wanted to work, go to the
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club, present her identification, be given a “rule sheet,” and pay the tip-out. (R.p. 146, lines
10-23). Given these circumstances, there might be the temptation to view this arrangement
as an arms-length negotiation between independent contractors engaged in a joint enterprise.

But the club retained too much control, and this arrangement was too one-sided, for
this to be called a joint enterprise. Larson’s Workers’ Compensation Law makes an
instructive comparison. It describes two cases, the first of which involved an orchestra leader
who entered into a contract with the owner of a dance hall for a one-night performance.
LARSON & LARSO&, supra page 7, at § 61.05[1] (cit.'mg Schmidlkofer v. Indus. Comm'n, 61

N.W.2d 862 (Wis. 1953)). The contract designated the relationship as that of employer and

employee, and it also provided that the employer would have “complete control” of the A

employees’ services. Schmidlkofer, 61 N.W.2d at 537. Despite this, when one of the
musicians was injured on the way to the dance hall, the court held that there was evidence
supporting the lower tribunal’s determination that the musician was not an employee but an

independent contractor. Id. at 540. The court looked at the terms of the parties’ written

~agreement, but the court also considered the parties’ conduct and observed that the owner of

the dance hall had paid a flat rate for the musicians, had no right of control over which
instruments madé up the orchestra, had no right to determine the identity of the musicians,
and had no kﬁowlédge of how the moﬁey was to be divided among the musicians. Id. at 539.
The Schmidlkofer court held that this venture was carried on as a co-partnership, each
member of the orchestra was a co-member of a joint enterprise, and the musician was not an
employee.

The second case was that of a night-club singer who “was held to be an employee
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because the piano player directed what songs she could sing and excluded songs she wished

'~ to sing, and because between appearances [the singer] was required to mingle with the

patrons and sit at the bar and drink with them.” LARSON & LARSON, supra page 7, at §
61.05[1] (citing Russell v. Torch Club, 97 S.2d 196 (Hudson County Ct.1953)). A written
agreement between the parties designated the ni ght-club singer as an independent contractor,
bﬁt the court noted:

[the singer’s] freedom for the performance of the service 'forlwhich she had

engaged herself was so drastically and extensively subordinated to the

particular wish and purpose of respondent that her real status was manifestly

that of an employee and no other.

Russell, 97 A.2d at 197}.

Ms. Lewis’s case is much more like the night-club singer’s case than it is like the
orchestra musician’s. Ms. Lewis was subject to the Boom Boom Room’s com'plete control.
She danced when the club told her to dg.nvce,' (R.p. 110, lines 13-22); the club selected the
music, (R.p. 101, lines 2-13); the club set‘her hours, (R.p. 98, linss 9-18; p:128, lines 1-15);
the club required her to perform on demand, (R.p. 110, lines 13'_22);- the club required her
to strive to get V.I.P. dgnces, (R.p. 142, lines 20-25); ‘th‘e club set her tip-oﬁt and the floor
rate for V.LP. dances, (R.p. 94, lines 1-3; p. 160, line 22 - p. 161, line 20); and the club

required her to bring drinks from the bar. (R.p. 127, lines 3-5). This type of control does not

indicate that Ms. Lewis was engaged in her own business enterprise. It indicates that she was

an employee subject to the control of an émployer.

The Commission did not give this factof any substantive discussion. See (R.p. 19,

9913-15). For the reasons outlined in this subsect_ion, the Court should hold tﬁat this direct
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evidence of the right. to control tends to show that Ms. Lewis was an employee.
E. The Club Had the Right to Fire Ms. Lewis, and
~ this Tends to Show That Ms. Lewis Was an
Employee. ‘

“The power to fire, it is often said, is the power to bontrol. The absolute right to
terminate the relationship without liability is not consistent with the concept of independent
‘contract, under which the contractor should have the legal right to complete the project
contracted for and to treat any attempt to prevent complétion as a breach of contract.”

LARSON & LARSON, supra page 7, at § 61.08[1]; see also Tharpe, 254 S.C. at 201, 174

S.E.2d at 399 (quoting this same passage from a former version of the Larson treatise).

. Because parties in arms-length negotiations will sometimes put provisions into their

agreements allowing for each other to terminate the relationship, there is some nuance in
looking at the right to fire. This was what the trucker and the trucking company had done
~ in the Wilkinson case. There, the written agreement provided that either party could
terminate the relationship on thirty days notice, and additionally, that in the event a party
materially breached the agreement, the non-breaching party was entitled to terminate the
agreement and sue for damages. Wilkinson, 382 S.C. at 304, 676 S.E.2d at 704. In
Wilkinson, the court held that the tfucking company did not have the “right to fire” the
trucker. The court held that the parties’ relationship was instead governed by the parties’
agreement. Id. at 304, 676 S.E.2d at 704, |
Wﬁe’re some sort of bargained-for-exchange or a right to sue to complete the project
éharacterizes an independent contractor relationship, the evidence in this case does not

suggest that Ms. Lewis had any bargaining power or remedies against the club. There is no
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evidence that the club had any obligations.'at 511 when it came to its agreement: with Ms.
Lewis or other dancers. The evidence shows that Ms. Lewis paid to dance at the club and
agreed to abide by the club’s rules, and that if ehe violated the club’s rules or did not obey
‘nhe club’s instructions, she was subject to a fine or firing. (R.p. 127, lines 13-25). Ms. Lewis
also testified that the club had the right to disiniss her from ‘vnerk'for any reason or for no
reason at all. (R.p. 161, line21+ p. 162, line 1). Where the Wilkinson case contained an
arrangement that had obligations on both employer and worker and a written agreement that
followed suit, Ms. Lewis’s case looks like her job was subject to the whims of her employer.
The Commission’s order does not set forth its opinion on whether the “right to fire”
factor tended toAshow status as an employee or an independent contractor. See (R.p 20,
9920-22). Because the evidence demonstrates thait the club had the right to nnilaterally bar
Ms. Lewis'from working — fo; any reason or no reason at all — the Court should find that the
“right to ﬁre;’ factor tenc.isvto show that Ms. Lewis was an employee and not an independent
contracto:f.
F. Because Dancers Have NoABargai'ning Power and -

"~ Are Econqlnically Dependent on These Clubs, and

Because These Clubs’ Primary Purpose Is to

Profit off Showcasing .Dancers, Public Policy

'Favors Finding That Ms. Lewis Was an Employee

and Not an Independent Contractor.

This Court is not the first court asked the question of whether topless or “exotic”

‘dancers qualify as employees as opposed to independent contractors. Some United States

District Courts have been asked to answer this question in the context of the Fair Labor

Standards Act, and courts in other states have addressed the-question in fhe context of their .
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workers’ compensation schemes or employment regulations.

By nature, those decisions have their own nuances. For example, the FLSA does not
use the common-law test for employment, but focuses on “economic dependence” as the
touchstone. See, e.g., Reich v. Priba, 890 F. Supp. 586, 592 (N.D. Tex. 1995). Under the
FLSA, the critical inquiry is “whether the individual is, as a ﬁaﬁer of economic reality, in
business for herself.” Id. (quoting Reich v. Circle C. Investments, Inc., 998 F.2d 324, 327
(5th Cir.1993)). Though these cases have individual differences from the case presented
here, the Court may nevertheless find some of the observations in these cases instructive.

For example, the evidence presented to the hearing commissioner described a
transient aspect of Ms. Lewis’s work. Ms. Lewis was nineteen years old at the time of her
injury, and according to her, éhe danced at topless clubs throughout North and South
Carolina since she was eighteen years old. (R.p. 120, lines 5-6) (nineteen at time of injury);
(R.p. 129, lines 25 - p. 130, line 1) (dancing since eighteen); (R.p. 144, 12-25; p. 162, lines
20-23) (dancers travel). According to Ms. Lewis, she had danced at the Boom Boom Room

on two or three previous occasions prior to the occasion on which she was shot. (R.p. 120,

lines 23-24).

In Reich v. Priba Corporation, the United States District-Court for the Northern

District of Texas held that exotic dancers in a Texas nightclub were employees even through
the court found that “[t]he nature of the employment relationship between the entertainers
and [the club] is highly transierﬁ.” 896 F. Supp. at 591. It did so on the grounds that the club
completely controlled every meaningful aspect of the business, including setting the price for

dances and the amount of the “tip-out,” and because the club controlled “the opportunity for
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profitand loss.” Id. at 592-594. Ciﬁgg a decisiqn from the Fifth Circuit, the éourt dealt with
the dancers’ pfopensity to travei by expiaining “[e]ven if the freedom to work for multiple
employers may provide something of a safety net, unless a worker possesses specialized and
widely-demanded skills, that ﬁeéd;)m is hardly the same as true economic independence.”
Id. at 593 (quoting McLa;Jghlin v. Seafood, Inc., 861 F.2d 450, 452-53 (5th Cir. 1988)).

The Reich court’s decision to piace less weight on the fact that dancers are itinerant
is not an outlier. The United States District Court for the Middle District of Florida
expressed. agreement and -noted that other courts have done the same. . See Hafrell V.
Diamond A Entertainment, Inc., 992 F. Supp. 1343, 1352 (M.D. Fla. l_9§7) (noting “[o]ther
courts have found that exotic dancers tend to be itinerant, but have placed less emphasis on
this factor”). |

At the state-court level, the Couft of Appeals of Virginia has taken the same view.
Answering the question in the context of reviewing a ruling by the Virginia Employment
Commission, the court noted that although e)l(otic_: dancing en'terprises‘ a;é “temporary and
short-lived,” “[t]he evidence that dancers perform at other clubs does not conclusively prove
they are engaged m mdepéndently established business(;] tt]he other clubs might treat the
dancers as employees.” Yard Bird, Inc. v. Virginia Employment Comrﬁ n, 503 S.E.2d 246,
251 (Va.Ct. App. 1 998). The court observed “[t]he fact that a person. rriay work several part--
time jobs, even in the same industry, does not necessarily make him or her an independent
contractc;r.‘” Id. at 251 (cited approvingly in Clyb Para&ise, Inc. v. Oklahoma Employment
Sec. Comm’n, 213 'P.3d 1157, 1161 (Okla. Civ. App. 2008)). |

- These courts have also rejected the notion that an exotic dancer has any sort of
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meaningful control over the amount of money she earns, and that there is “skill” involved
in this job. Returning to Texas, the Reich court observed that the clﬁb dictated the flow of
its customerg into the business by controlling the advertising, atmosphere, and surroundings;
that “the ability to converse with club clientele in an effort to generate a larger tip” was more
. like “efficiency” and customer “rapport” than “skill;” and that by controlling the hours,
atmosphere, advertising, and charges for the tip-out fees and for dances, the club controlléd
the opportunity for} profit and loss. 890 F. Supp. at 592-594. Citing this decision, _the United
States District Court for the Middle District of Florida agreed, noting that a dancer’s ability
to obtain tips and table dances, an activity called “hustling” in the industry, “has been
universally rejected by every court to consider it.” Harrell, 992 F. Supp. at 1350-1351. The
- Court was “not persuaded that [an exotic dancer] p.racticed the kind of initiative and skill that
sets her apart as an independent contractor.” Id. 'at 1351. ‘For similar reasons, the United
States District Court for the Eastern District of Michigan rejectea the argument that nude
dancers were generally free to develop a fan base of regular customers, and that “successful
nude dancing requires a significant modicum of business acumen.” Doe v. Cin-Lan, Inc.,
No. 08-cv-12719,2008 WL 4960170 (E.D. Mich. Nov. 20, 2008) (not reported in the Federal
Supplement). That court observed:

It is not impossible that in some times and placeé, maintaining a nude dancing

career could require significant artistic skill or business savvy. But such an

abstract possibility cannot substitute for the record before the Court in this

case. On the record, the plaintiff’s claims of the low level of skill involved

in her work are thoroughly plausible. The novelty of public nudity

corroborates her assertion that most of a nude dancer’s business is attracted

by her “physical attributes,” rather than by her artistic skill.

Id. at *13; see also Club Paradise, 213 P.3d at 1161 (quoting Brenner v. State ex rel.
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Oklahoma Employment Sec. Comm’n,201 P.2d 236, 242 (Okla. 1948)) (noting that an exotic

- dancer’s job is not an independent enterprise — it is an endeavor which €xists “only by reason

of their émployment by [the club], and subject to [its]- willingness to r;tain'them[,] and
constantly subject to di;charge, at which time they [a]re out of employment”).

Theése cases echo ﬂle description Ms. Lewis providéd of working at the Boom Boom
Room. They describe economic _ineq\ialitf underlying what appears to be an arms-length
transaction, and nearly plenary influence overa daﬂcer’ s profits hidden behind the sleight-of-
hand that the club never actually pays the dancer anything. When qﬁestioned about how the
club could control the money she made, Ms. Lewis observed “if the business is not nice; theﬁ
p‘éople are not [gqing to] spend monéy,” and that the alcohql prpvided to the customers by
the club was important becauéé “the drunker [the customers] get, the more money they
spend.” (R.p. 126, lines 20-23; p. 155, lines 9-24). Though these cases from other
jurisdictions perform the employee/ indepehdent contractor analysis under different regimes,
the observations in these cases can and shbuld be persuaéi;'e in this Court’s analysis. These
observations demonstrate that the club is ‘in control to such a degree that this relationéhip
cannot be characterized as being between indepéﬁdent contractors.

_‘ Professors Arthur and Lex Larson describe the purpose of workers’ compensation as
passing the éosf qf insuring the‘workarce'againsF industrial accident on to employers, who
must ‘th;n build this cost ir;to‘ the cost of the goods or services offered to the public and
thereby force the cost of industrial accident to 'be.cﬂan'ied by "‘the cOnSI;meré of the product
whose manufacﬁne wés the occasion for the injUry;” 1 LARSéN & LARSON, supra page 7,

at § 1.03[2]. Ms. Lewis submits that in dancing at te Boom Boom Room, she was not an
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independent contractor engaged in her own business through which she can be expected to
have channeled the cost of her suffering an industrial accident. She was a nineteen year-old

who joined twenty to thirty other dancers a night and provided the essential element — public

nudity —that drove the Boom Boom Room’s decision to open for business. The Boom Boom

Room apparently did not purchase workers’ compensation insurance, although it used many
women — presumably working as independent contractors — to perform the essential

components of the club’s trade and business. South Carolina’s statutory employee doctrine

exists to preclude this very.action. See Marchbanks v. Duke Power Co., 190 S.C. 336, 343-

344, 2 S.E.2d 825, 828 (1939) (‘;It was evidently realized by the General Assembly that it
would not be fair to relieve the owner of compensation to employees doing work which was
a part of his trade or business by permitting such owner to sub-let or sub-contract some part
_of said work. Doubtless in many instances such contractor would be financially
‘ irresponsible, or the number of employees under him would be so small, as in this case, that
such ;:ontractor would not be required under the Act to carry compensation insurance.”).
Ms. Lewis submits that the public policy of South Carolina shouid place the cost of
industrial accidents like hers at the feet of the business eﬁnploying her when she was injured.
In South Carolina, there is a “general principle sénctiqned by the Legislature that workers’
compensation laws are to be construed liberally in favor of coverage.” Wilkinson, 382 S.C.
at 300, 676 S.E.2d at 702. The Court should apply that principle here. Coupled with the
evidence that the club had the right to control Ms. Lewis — shown by the club’s provision of
equipment, direct evidence of tﬁe right to control, and the right to fire — this broad

construction should lead to a finding the Ms. Lewis was an employee instead of an
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JENKIE7 S

'"Though the order is not iong on substantive analysis, the Court may find it relevant that the

50

independent contractor.!
IL The Commission Erred When it Determined Thatﬁlvf Ms Lewis
Was an Employee, Her Compensatlon Rate Would Be §7 5.00 per
Week.

The Workers’ Compensation Commission ilses aregulation tc' guide the calculation
of an injured worker’s compensation rate. ‘That regulation direc;s an em'ploy& to calculate
a worker’s compensation rate by filling cut a document‘ known as a Form 20. See 25A S.C.
Code Ann. Regs. 67-1603 A (Supp. 200'9;):( The emploj;er isrequired to provide the worker’s
gross wages on the form. ‘See Reg. 67- 1 603 B. The worker’s total wages are converted into
an average weekly wage by dividing total wages péid ‘b.y_ the number of 'weeks worked, and
the‘comi)ensation rate is calculated by taking two-thirds of the average weekly wages. See
WCC Form #20, available at http://www.'\%'cc.state'.sc.l.ls/W elcorhe+and+0vefviev§/F crms/ .

In this case, the Commission held that there was no evidence ofthe amountlof money
Ms. Lewis earned or the hours that she worked, that the only evndence was Ms. Levns s self-
serving test1mony, and that Ms. Lewis was required by Regulation 67- 1605 H to submit a
Form 20 to the Commission outlining wages earned from other employers. See (R.p. 21,
924). The Court should re\.;erse the Cornnxissicn"s decision because veach of these |
justifications is inaccurate, and the Cordmission’s decision is therefore arbitrary, clearly
erroneous in view of the }eliable, probative, and substantial evidence in'the record, and also

affected by an error of law. See § 1-23-380 (5)(d) & (e).

Commission has, on a previous occasion, found a dancer of this type to be an employee and
not an independent contractor. See Black v.>Thee Dollhouse, W.C.C. File No 0115769
(March 19, 2009) (included on pages 48-59 of the Record)
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A. The Commission’s Decision Is Controlle(i by an
Incorrect Reading of the Applicable Regulation,
and Ms. Lewis Admits That Her Employers Never
Paid Her “Wages.”

Beginning with the regulation, the Commission’s order does no't tell tﬁe whole story.
It is only partially correct to say that an injured worker is required to submit a Form 20 to
prove wages from another employer. A Form 20 is filled-out | by the employer’s
representatiQe. See Reg. 67-1603 A. Regulation 67-1603 H ms@cm an injured worker who
was working for multiplé employers at the time of mjury to “oBtain a completed Form 20
from each of the other employers,” and that after this process is.complete, the Commission
will calculate the new compensation rate and notify the parties. Under the regulation, a
claimant never fills out a Form 20, and the regulation repeatedly ins_tructs that the proper way
for an injured worker to raise the issﬁe of the cbmpensation rate to the Commission is by
filing a request for a hearing — a Form 50. See Reg 67-1603 C(2) & H. '

But more to fhe point, the glaring error here is that Ms. Lewis’s employers never paid
her anything. The evidence before the Commission indicated that all of Ms. Lewis ’s money
came directly from customers, either in the fonﬁ of tips she receive;i or in the form of fees
she charged for doing V.I.P. dances. According to the evidence before the Commission, Ms.
Lewis’s employers wouid have no idea about how much money she made, and they would
certainly not have the information needed to ﬁll outa Form 20 —there Were no “gross wages”
paid by an employer to rep;)n.. Cf. Harrell, 992 F. Sﬁpp. at 1349 (“Indeed, it seems fairly

obvious that [the exotic dancing club] would have no way of knowing how much money

each of its dancers charged for dances or took home at the end of a shift.”). The
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Commission’s citation to Regulation 67-1603 H tells only part of the story and omits the
facts that the employer is required to fill in the in.formation‘for the Form 20, and that Ms.
Lewis’s employers would not have had any inforrnarion releted to her earnings.

The case cited in the Commission’s order nelps exhibit the flaw of the decision. This
Court’s decision in Steele v. Self-Serve, Inc., recogmnes the general rule that “when an
employee works at concurrent jobs, the employlee s wages from his multiple jobs may be
combined to compute his average weekly wages ? 335 S.C. 323,326,516 S.E.2d 674, 676
(Ct. App. 1999) (citing Boles v. Una Water Dist., 291 S.C. 282, 353 S.E.Zd 286 (1987) and
Foreman v. Jackson Minit Mkts., Inc., 265 S.C. 164, 217 S.E.2d 214 (1975)). ‘In Steele, a
Form 20 from one of the injured worker s employers was not presented to the Commission.
Id. at 328,516 S.E.2d at 676. The Comrmssmn had a W-2 tax form that showed the injured
worker’s earnings from this second employer during the year of his death, but the
Commission also'heard testirnony from the injured worker’s .wif:e related to the worker’s
weel;ly earnings ﬁ'om this employer. ‘The Commission calculated the average weeldy wage
based on the W-2 jforrn, and this (‘;ourt noted'thaft the ’wife’s restimony‘ snpported this
calcdlation. Id. at 328, 516 S.E.2d at 677. At no point does the Court appear preclude
consideration of these additional earnings based on the absence of a.f‘orni 20.

B.. Ms. Lewis and Two Witnesses i’rovided Evidence
‘ on the Amount of Her Earnings and Hours
‘Worked, and the Commission Should Either Have

" " Found this Testimony to Be Incredulous Before
Rejecting It, or the Testlmony Should Have

. Carried the Day.

Because the 'club knew nothing of Ms. Lewis’s income, evidence of Ms. Lewis’s
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income would have to come from her. Ms. Lewis testified that she earned $250 to $350 per
night, and that she danced at clubs five to six night per week, sometimes seven. (R.p. 124,
line 23 - p. 125, line 14). The hearing commissioner pressed Ms. Lewis on this point, asking

Ms. Lewis if she was really testifying that she danced five to six nights a week, fifty weeks

a year, and Ms. Lewis answered that she did. (R.p. 151, lines 13-21). Ms. Lewis provided

two witnesses who corroborated this testimony. Another dancer testified that an “average
night” would yield $200 to $300 dollars, (R.p. 93, lines 4-12), and Ms. Lewis’s sister
testified that Ms. Lewis would be working at least five days a week, fifty-two weeks a year.
(R.p. 175, lines 1-’9).

Testimony is evidence, see, e.g., State v. Starnes, Op. No. 26868 (S.C. Sup. Ct. filed
Aug. 16, 2010) (Shearouse Adv. Sh. No. 33 at 44, 51) (noting that the appellant’s testimony
“I was scared” constituted evidence that the appellant was afraid); Ms. Lewis was not the
only individual providing evidence on this issue; and the Commission did not determine this
evidence to be iﬁcfedulous. The Commission’s decision to limit Ms. Lewis t(; the “wages”
she earned at the Boom Boom Room is flawed because Ms. Lewis earned no “wagcf.s”-—
either from the Boom Boom Room or any other club — and the Commission’s decision to
ignore the evidence presented by Ms. Lewis, her sister, and the other dancer, must be based
on something of substar;ce in order to avoid being clearly erroneous or arbitrary. |

For these reasons, theb Court should hold that the Commission erred when it

determined that if Ms. Lewis was an employee, her compensation rate would be $75.00 per

week.
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CONCLUSION
This Court should téke its own view of the evidence on the jurisdictional question of

employment, and the Court should reverse the Commission’s decision that Ms. Lewis was

~an independent contractor and hold that she was an employee. The Court should also reverse

the Commission’s decision 1irnitjng Ms. Lewis to the wages she éamed at the Boom Boom
Room and remand this issue to the Commission for a detérmination of Ms. Lewis’s
compensation rate. The Commission’s decision on this point was controlled by an
incomplete reading of the applicable regulation and was' clearly erroneous or arbitrary in light

of the evidence and circumstances of this case.

Respectfully submitted,

o ' ,31,%\“ .
.Jm’mmys’zm‘.l  Blake A. H&N —

John S. Nichols -

Bluestein, Nichols, Thompson &
Delgado, LLC -
Post Office Box 7965
Columbia, SC 29202

(803) 779-7599

'(803) 779-8995 (facsimile)
bhewitt@bntdlaw.com
jsnichols@bntdlaw.com

- Charles B. Burnette, III
Burnette & Payne, P.A.
Post Office Box 12186
Rock Hill, SC 29731

- (803) 328-1800
(803) 328-9494 (facsimile)
burnettelaw@comporium.net

Attorneys for -Appellant
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STATEMENT OF ISSUES ON APPEAL

- 1. WHETHER THE SOUTH CAROLINA WORKERS’ COMPENSATION
COMMISSION ERR IN FINDING AS A FACT AND CONCLUDING AS A
MATTER OF LAW THAT LEANDRA LEWIS WAS AN INDEPENDENT
CONTRACTOR AND NOT AN EMPLOYEE?

2. WHETHER THE SOUTH CAROLINA WORKERS’ COMPENSATION
COMMISSION ERRED IN FINDING AS A FACT AND CONCLUDING AS A
MATTER OF LAW THAT IF LEANDRA LEWIS WAS AN EMPLOYEE HER
COMPENSATION RATE WOULD BE $75.00 PER WEEK?

STATEMENT OF THE CASE

The case of LeAndra Lewis v. L.B. Dynasty, Inc., dba Boom Boom
Room Studio 54 involves a question of whether the South Carolina Workers’
Compensation Commission has jurisdiction over this claim based upon whether or not the
Claimant was an employee or indépendent contractor for 'LB Dynasty, Inc., dba Boom
Boom Room Studio 5.4. If found to be an emplqyee, the Claimant co_ntends she suffered
an injury by accident By way of a gunshot wound to her abdomen, 'b'ack, bladder,
reproductive organs, liver, pancreas, duodenum, biliary tract, scarring to neck and skin
loss on July 23, 2008. The Claimant was the victim of a random shooting at the employer
location. The Claimant seeks a finding that LB Dynasty, Inc., dba Boom Boom Room
Studio 54 employed her as an exotic dancer. The Claimant further seeks a ﬁhdiﬁg she is
Permanently and totally disabled or alternative]y she isin neéd of further medical
treatment. Additionally, Claimant seeks Temporary Total benefits from July 23, 2008
through the present and continuing and payment of all causally related medical expenses.
Claimant further cdptends she is entitled to the 2008 maximum Corﬁpensation Rate of

Six Hundred sixty-dnc dollars and twenty-niné cents ($661.29).




The Defendant, South Carolina Uninsured Employers’ Fund takes the position the
Claimant was not an employee of LB Dynasty, Inc., dba Boom Boom Room Studio 54.
The Fund further contends the Claimant was an independent contractor and is not entitled
to any benefits under the Act. Finally, the Fund contends the employer is not subject to
the Act.

No one appeared on behalf of LB Dynasty, Inc., dba Boom Boom Roorp Studio
54 (herein after referred to as the Club).

The parties were heard by Commissioner G. Bryan Lyndon on May 21,2009 in
Columbia , South Carolina. On October 13, 2009, Comm. Lyndon issued an Order
finding as a fact and concluding as a matter of law that Ms. Lewis was an Independent
Contractor and not an employee. Further, the Single Commissioner found that if Ms.
Lewis were an employee she would be entitled to a Compensation Rate of $75.00 per
week. The Single Commissioner denied beneﬂfs to Ms. Lewis and dismissed her claim -
with prejudice, subject to her appellate rights.

Within the statutory period, counsel for the Claimant filed an Application for
Review before the South Carolina Workers’ Compensation Commission. The Appellate
Panel of the South Carolina Workers’ Compensation Commission affirmed the Order of

the Single Commissioner in its entirety.
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ARGUMENT
WHETHER THE CLAIMANT LEANDRA LEWIS WAs; AT THE TIME OF HER
ACCIDENT, AN INDEPENDENT CONTRACTOR OR AN EMPLOYEE OF L.B.
DYNASTY, INC. DBA BOOM BOOM ROOM STUDIO 547

In order to reach a ;:onclusion regarding whether or not LeAndra Lewis is an
employee or independent contractor four factors must be determined. First, direct
evidence of the right or exercise of control; s'econd,vﬁarxﬁshing of equipment; third,
method of payment; and fourth, right to fire. Tﬁe Supreme Court instructs that all four
factors “should be evaluated in an evenhanded manner in determining whether the
questioned relatflon'ship is one of einployment or independént contractor.” Wilkinson'v.
Palmetto State Transp. Co., 382 S.C. 295, 307, 676 S.E.2d 700, 706 (2009).

L. Direct Evidence of the Rig‘ht or Exercise of Control

LeAndra Lewis (herein referred to as the Claimant) worked at L.B. Dynasty, Inc.
dba Boom Boom Room Studio 54 as a dancer/stripper on three occasions during the year
2008. During her testimony, the Claimant testifted that she could not rec.all the first-two
dates she worked but was able to recall that the last time she danced was July 23, 2008.
(Hearing Tr. p.64). At this time, the Claimant suffered a gunshot wound when a fi ght
broke out between two patrons of the club.

Claimant testified that she is a resident of the state of North Carolina; Claimant
testified that upon arriving at L.B. Dynasty, Iric. dba Boom Boom Room Studio 54 |
(herein referred to as the Club) she presented identification that she was eighteen yelars
old or older, read and signed a Rules Sheet and paid a “tip-oﬁt fee.” This fee is based on
time of arriva_l. This fee is lower if the dancers arrive early in the evening and

progressively higher the later the dancer arrives at the Club. (Hearing Tr. pp. 30, 65).



* Claimant testified that she did not fill out an employment application nor sign any type of
éontract.

The Claimant testified that she provided her own costume and choreographed her
own dance routines
2. Furnishing of Equipment

The Claimant testified that she provided her own costumes to perform her dance
routines in. The club had a stage, a pole, tables, chairs, a bar, music, a dressing area and
lockers. None of these items were provided specifically for the Claimant. However,
Claimant testified that she could not dance without music and used the table and chairs as
props.

3. Method of Payment

The Claimant testified that she earned Five hundred dollars ($500.00) on her
first two visits and Three hundred ﬁﬁy-seven dollars ($357.00) on the night she was
injured. Claimant testified that she could earn money by daﬁcing on the stage individually
and with other dancers in a group, by’performing table dances or by performing “VIP”
dances. Claimant was not required to perform table dances or VIP dances. Patrons
requested table dances and VIP daﬁces. Claimant eamed more money by perfdrming
table dances and VIP dances. Claimant testified that the money ;he earned came from
tips givén to her by the patrons. Claimant further testified that she was obligated to pay
the Club a tip-out fee, a tip for the DJ, and a percentage of the VIP dance fee. The
Claimant testiﬁcd'that if she‘engaged in fights, danced bottomless or diéregarded her
personal hygiene she would be subject to a fine. Cléimant testified that she conducted her

self in such a manner that she was never assessed a fine. The Club never paid the
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Claimant any money. Claimant assuxﬁed responsibi]ity for all cost associ&téd with her
dancing at the C]ub.
Upon questioning by.the Single Commissioner, Claimant testified that she dahced
at other clubs throughout North and South Caroliné. Claimat}t testified ‘t'hat she worked
five to si); nights per week because the nioney was addictive. (Hearing Transcript page 75
lines 17-20). Claimant further testified th‘atA if there was not a lot of money at one club
she would go to another club to go after the money. (Hearing Trénscr‘ipt pégé 80 lines 3-
6). | | |
4. Rig' ht to Fire
The Claimant testified that the Club did not have to let her dance if her
appearance was not comely. Claimént further testified tlhat she could be‘ asked to leave
| the Club for fighting, dan.cing'bot‘t.bmlessb'and disi'egaraing her personal hygiene. This
request was based on repéated‘violations, Claimant testiﬁed that she was never asked to

leave the Club for any of these violations because she did not.engage in such activities.

Based upon the teStimony of the Claimant and the evidence présented the Fund -~
contends the Claimant was an independent contractor and not an employee of LB

Dynasty, Inc. dba Boorn Boom Room Studio 54.

. ARGUMENT ’
WHETHER THE CLAIMANT LEANDRA LEWIS IS ENTITLED TO TH
MAXIMUM COMPENSATION RATE FOR THE YEAR 20087
| ’ The Claimant contends that she carned One Thousand Six Hundred fifty

dollars per week as a dancer in clubs. She testified that she worked at the club where the




injury occurred oﬂ three occasions during the year of 2008. Otherwise she worked at
other clubs in South Carolina and North Carolina. Claimant testified that she could not
remember the dates of the first and second time she danced at the Club but did recall that
she earned Five Hundred dollars ($500.00) each time. Claimant further testified that she
earned Three Hundred fifty-seven dollars ($357.00) on the night she was injured. The
Claimant contends her Average Weekly Wage and Compensation Rate should be based
upon this dual employment.

The Fund argues that the Claimant is bound by the wages earned from the Club
only. The Claimant is required by Regulation 67-1603(H) to submit a Form 20 to the
Claim’s department and the employer outlining wages earned from other empioyem. The
Claimant testified that she did not ha;'e any Form 20 to present as evidence of additional
wages to be considered. “The Claimant has the burden of proving wages earned from

jobs other than the one where the accident occurred.” Steele v. Self Serve, 335 S.C., 232,

516 S.E.2d 674 (Ct. App. 1999). The Claimant further testified that she did not file tax

returns regarding her income. (Hearing Transcript page 87 lines 4-7).

CONCLUSION

For the reasons stated above, the Fund contends the Claimant was an independent
contractor and not an employee. Therefore, the Claimant is not entitled to any benefits.
Alternatively, if the Commissioner finds that the Claimant was an employee of the Club, |
the Fund contends the Claimant is not entitled to a finding that she is entitled to the

maximum Compensation Rate for the yéar 2008. Claimant failed to meet her burden of
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proof by not providing a Form 20 outlining wages earned from another‘ employer as

required by Regulation 67-1603(H).-

K Respectfully Submitted

:By: \;Lr-o‘g., | C/“ }i&ufﬁ/k/

Lisa C. Glover

Deputy General Counsel .

South Carolina Uninsured Employers’ Fund
100 Executive Center Drive Suite 101
Columbia, South Carolina 29210

(803) 798-2722 extension 124

Columbia, South Carolina
November 15, 2010
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ARGUMENTS

As LeAndra Lewis’s principal brief described, this case is about who had the right

1o control her when she was working at the Boom Boom Room, and it is about how much

money she made when she was workiﬁg. On control, Ms Lewisfs positioxj. is that almough
her work ‘situofion was unorthodox, the evioence shows that the Boom Boom Room wasin
control whep she Wae at work. On earnings, Ms. Lewis’s position is that tﬁe-Commission
read the applica;ole regulation incorrectly and misstgted tile evidence in the record.

The b’rief filed by the South Carolina Uninsured Employer’s Fund Opposes both
arguments, but the Fund’s brief ‘should not be persuasive for two reasons. First, the Fund’s
brief contains no analysis explaining its view of §vhy the facts in this case show that Ms.
Lewis, and not the Boom Boom Room, was in control when Ms. Lewis was at work.
Second, the Fund’s argument on the amount of Ms. Lewis’s eémings is controlled by the.
very same errors appearing in the Workers’ Compensation Commi‘s'sion’s decision. |

L The Fund’s Brief Does Not éontain Any Substantive Analysis of

Why the Facts of this Case Do Not Suggest That the Club Had .
“the Right to Control Ms. Lewis. :

‘Like the order from the Workers’ Compensation éommission, see (R.p. 15), the
Fund’s brief lists the four factor test for employment, recites some of the facts of the case,
and gives a eonclusion — that Ms. Lewis is an independent ‘contractor and not an employee.
See (Resp. Br. pp.6-8) (the Fund’s argument on the question of employment) ThlS isan ipse

dzxzt a conclusmn offered with no argument about why it is the correct one. It should notv

be persuasive.




The argument that Ms. Lewis put forth below and reiterates in this appeal is that
although some aspects of her work were admittedly unusual, thé evidence in the record
demonstrates that while she was at work, the Boom Boom Room was in control — both in the
type of work Ms. Lewis performed and in the manner of the work’s performance.
Buttressing this conclusion are South Carolina’s well-established policy of construing doubts
about the employer-employee relationship in favor of coverage under the Workers’
Compensation Act, see, e.g., Schuler v. Tri-County Elec. Co-op, 385 S.C. 470, 473, 684
S.E.2d 765, 767 (2009), and the statutory employee doctrine which provides thaf a bﬁsiness_
owner may not escape the obligation to provide workers’ compensation insurance to the
workers doing tasks that are a part of the owner’s trade or business. See, e.g., Cooke v.
Palmetto Health Alliance, 367 S.C. 167, 174, 624 S.E.2d 439, 442 (Ct. App. 2005) (listing
that a statutory employee is engaged in an activity that is “a part of [the employer’s] trade,
business or occupation,” and‘that an activity is “part of the employer’s trade” when it is an
important, necessary, integral, and essential part of the employer’s business, or when it has
previously been perforrned by the employer’s employees).

- This analysis is not terribly complex. It must focus on the facts of Ms. Lewis’s case
and whether those facts suggest that the Boom Boom Room had the right to cqntrol the
details of Ms. Lewis’s work. It instructs that in a close case, Ms. Lewis gets the ‘beneﬁt of
the doubt, and that when a business owner uses workers labeled as ‘findependent contractors”
to perform activities within the owner’s trade or business, the court will look at the label of
“independent contractor” with a skeptical eye.

Not only does the Fund’s brief fail to take any of these arguments head-on, it does
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not give them any, substantive discussion. It instead recites facts vyhich are, for the most part,
uncontradicted.’ ﬁiere is nb question that Ms Lewis determined on her own whether she
wanted to go to work at the Boom Boom Room on a given evening, but Ms. Lewis’s
argument was that once she was at ‘the Boom Boom Room, the club had the right to céntrol
the details of her work. |

The club gave Ms. Lewis the order in which she would dance and thé music she
would dance to. (Rp 101, lines 2-13; p. 129, lines 7-12).

The club searched Ms. Lewis when she arrived fo.r work, (R.p. 123, line-17 - p. 124,
line 1; p. 126, lines 3-5), set the i:arices she would chﬁrge for dances, (R.p. 160, lines 22—25;
p. 163, lines 11-23), and set the amounts she owed the club for “tip-out” (R.p. 94, lines 1-3;
p. 161, lines 13-15) and for V.LP. dances. (R.p. 98, line 23 p 99, line 4).

- Once she céme to work, the club controlled the hours Ms. Lewis worked, (R.p. 98,
lines'"9-18; p. 128, linﬂes. 1-15), requiréd her to perform ;1 V.1.P. dance if asked, (R.p: '1‘10,
lméé 13-22), and required her to “strive” to get gustomers to ﬁurchase V.LP. dances. (R.p.
142, lines 20-25).

‘The club fﬁfnished equipment for dancers to use. See (App. Br. pp.10-11) (citing to

 several different parts of the record indicating that the Boom Boom Room furnished dancers

with equipment). Thi.s equipment may not have been furnished specifically for Ms. Lewis,

but the reason “furnishing of equipment” is examined when determining employment status

IThere is at least one contested fact in this appeal. The Fund’s brief asserts that Ms. Lewis
was not required to perform table dances or V.I.P. dances. See (Resp. Br. p.7). There is no
citation offered for this assertion, and Ms. Lewis’s testimony provides that the opposite was
true. See (R.p. 110, line