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STATEMENT OF ISSUES ON APPEAL

L. Is the Administrative Law Court’s determination that 638 Harden Street is a suitable
location for the issuance of a License and Permit to sell liquor by the drink, beer and wine
supported by substantlal evidence. :

II. [s the' Administrative Law Court"s determination that Rooftop is primarily and

substantially engaged in the preparatlon and service of meals supported by: substant1a1
evidence.
INTRODUCTION'

Intervenors and their counsel are on a crusade to change Five Points, and their idea of
change is to wipe any establishment that they deem as a ‘“‘bar” off of the map. Counsel has

stated, “We are going to shut down every bar in Five Points without your help, apparéntly

29y

because the city does not have the will to enforce its own laws. In another interview, “I’'m
trying to clean up Five Points,” said Dick Harpootlian, a Columbia attorney who is leading a

crusade by neighbors living around the Five Points district to reverse the spread of late-night

- college bars. “If this causes ripples across the state, that’s not my problém,3”

I-Appellants Counsel included newspaper quotes and other material from outside of the record in
its Introduction as well as in its initial brief, see e.g. footnote 9 on page 20 of the Initial Brief.
While Respondents frown upon this practice and question whether the same is in accord with
Rule 210(c) and (h), _South Carolina Appellate Court Rules, and believe that the case law is clear
that such material should not be considered by the Court, we have taken the liberty of providing
the Court with a counter introduction including matter that prov1des an approprlate 1ntr0duct10n
to this controversy and Appellants’ stated motives.

2 See Dick’s Last Resort: Harpootlién is Hell-Bent on Changing Five Points, Free Tinées, May
23, 2018. Available at https://www.free-times.com/news/cover-storv/diqk-s-last-resort-
harpootlian-is-hell-bent-on-changing/article edf8e5f4-5¢28-11e8-b641-4732cfc8d7bb.html

3 See Is a microwave a stove? A hot ‘dog a fneal? The answers could affect hundreds of SC bars.
The State, April 27, 2018. ‘
Available at https://www.thestate. com/news/local/artlcle2099703 89. html




This appeal‘ is another part of that cmsede; one wﬁere Interveriors and. their counsel, all
wealthy. iocal attorneys, want the Court to recast and reinterpret Sout‘h.CarolAina law in'a manner
- not intended by the General Assembly. Their brief is a policy argument advocating a position‘for

' consideratiori by the Gener_avl‘ Assembly. Ap’}):ellarifs are unable fd demonstrate that the record
lacks lsubstahtial'l eviderice to support the ALC’S ﬁndingé ef fact and conclusions of ilevl'w.

Rooftop meets all of the statutory and regulatory requirements for the issuance of the
license and penﬁit that the ALC granted. Only the Intervenor’s protests prevented the immediate
issuance of Rooftop’s license and perrﬁit. After the Administrative Law Judge added restrictive

_conditions to .Illooft_op’s license to assuage: their concerne4; Intervenors’ crusade ‘bfings them
before this Court. Apparently, their selAf__‘-p‘ro-claim‘ed Vjetory in the Administrative Law Court
was ﬁot enough tc;‘satiéfy appell.a‘nts5 . Respondents »wou!d show the Court that the Department
of Re\_/enue,. SLED, and the Administrative Law Court applied the lav;/ correctly and properly
ordered DOR to issue the license and permi}t.' |

The Court sheuld not allow itself to be swept into Intervenors Sufistic fervor. Appellaﬁts
‘are' unable to de'monstra.te .a'change in‘ the area'or at the location which justifies denjing the |
issuance of the licenses. . They 'failed to do .so dvuri.ng‘the heafing. 'fheir argurﬁents ebout a
percentage of food sales ;test should 'elso be feeogni_zeel to be nothing more than an effort to ask

the Court to judicially overturn the changes to the Act made to the legislature in 2008 which

* The conditions comported fully with Rooftop’s_existing practices and merely acted to. require
Rooftop to continue doing exactly what its representatives testified that the entity 'was doing to
manifest state of the art practlces to prevent underage drmkmg, over- consumptlon and to
maximize food sales. N

5 “*Based on the number and 1mpact of*the condltlons it would appear to me that the Rooftop
will die a slow death as compared with the quick death of The Roost,” Harpootlian said”. Five
Points.bar doomed to ‘slow death’ by judge’s order, lawyer says. The State, September 5, 2018.
Available at https://www.thestate.com/news/local/article2 17860000 .html. - :
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statutorily defined the term ;‘primarily”"and redeﬁned other relevant worcisj. When it did 50, theb
General Assembly essentially e;/enurned Brunswick Ca]‘)itol Lanes v South Carolina Alcoholic
Beverage Contro‘l'Comm.,b 273 S.C.782, 260 SE 2d 452 (.1979), upon which the Appellants rely.
The Court should affirm the decision of the Administrative Law Court. The Department of
Revenue, SLED, and the ALC have complied with the law. Appellants are unable to overcome

their burden on Appeal.

STATEMENT OF THE CASE

Rooftop Bar_, LLC, d/b/a Rooftop Bar .and Lounge (“Rooftop” or “Respondent Rooftop”)

filed its application for an on-premiees beer and wine perrn'it.and restaurant liquor by the drink

.license for its location at 638 Harden AStreet on~September 27; 2017. ‘Rooftop’s prefnise is
locateci within wnat is identified as Cvolumbi‘é’s Five Peints entertainment district. ‘~The State

LaW Enforcernent Division'(“SLED”) anci fhe South Carolina Depanfnent of 'Revenue (“DOR”

or “Respondent DOR”) nroeessed fhe applications and determined that Rooftop met the criteria

for the issuance of a license on October 24,2017 (Tr. p. 100 1,3-7). Attorney April Lucas filed

a protest on October 16, 2017. . Attorney Tom Gottehall filed a protest on Qctober- 19, 2017.

. Eleven others filed protests, nine of Iwhich were disrnissed beforethe heéring. IA)OR. issued its
Departmental Determination on Jannery 2, 2018, finding that except the public protests, «. . . the

Depaftment has fonnd the Applicant has met all other sfatutory requirernents for licensure.” R.

App. | (SCDOR_000003-04). Rooftop filed its Reqnest for a Contested Case hearing on

January 4, 2.01"8. (R.App.. | (SCDOR _) On January 25, 2018, Attorneys Apfil Lucas

and Thomas Gottshall moved to intervene. (R. App._ ) On Februéry 1, 2018, the

Administrative Law Court (“ALC”) granted the Motion to Intervene. (R. App. ) The ALC




conducted a hearing on May 14 and 15, 2018 and subsequently issued its Order granting the
Permit and License with conditions on Septéfﬂﬁer 5., 2018. (R. App. ) On September 17,
2018; Intervenlors, Appellanté ﬁléd a motion with the ALC to alter or amend the Order. (R. App
) .The‘ .AI-JC entered an Order dénying the Intervenors’ motion on bct('.)ber: 3, 2018. (R.

App | ) Intervenors filed a notice of appeal on October 19, 2018. (R. App. )

FACTS

Rooftop, LLC purchased the operating aséets. Qf the Attic, an establishment which held a
beer and wine permi£ and liquor by the drink Alic‘én'se‘s. The Attic. and its predeéessors were
licensed for a ﬁumber pf’ years. (R. App. )T p 311 L 18 =312 1.9; p- 442 ll.. ‘.5-16, p. 555
11. 15-24)) Rooftop bégan voperatingv thé busines$ under a temporary licenseé.' As ité business and
operations evolved, Rooftopv‘continu'ed to modify the business model to focust on thé sale of food
| and meals. (R. App. ) (Tr. p. 21.9.1 1-25) The éStablishment opened at 11:30 AM for lunch
every day and served hot meals prepared on pyerﬁises throughout the day, and during the entire
time it rer_n»aiﬁedopeﬁ. (R. App. ) (Tr. p. 249.15-250;13), Rooftop _opéns.fof Sunday
brunch with a'speCia_l'dining ménq. (R. App. ;)v.(Tr. p. 248.1. 20- p.249. .lv.2) The re.staurant‘
enrolled in Uber Eats effective May i, 2018, and was‘selling substantial meals through that
service (R. App. ___ ) (Tr. p. 190.1-194.15). During fh’e_month before the hearing, 15% of its
total sales were sales of food. (R. App. ) (Pétitioner’s Exhibit '.3, Tr. p. 128 11. 22-25). Its

food sales were, théréfore, a substantial and material part of its business. (R. App. ) (Tr. p.

6 S C. Code Ann., 1976 (2018) §§61-6-1825 and 61-4-525 allow the purchaser of a going
concern to obtain a temporary license and operate the business pending the issuance of a
permanent license. Applicants seeking to open a new establishment do not have the ability to
open until the license is approved.



133 ll 15 19 p. 322 125 p 3231 l) The locatron has ‘had no’law enforcement or other
' complamts or problems smce 1t opened (R App _) (Tr p 106. ll 2-4) )
Durmg the hearmg, no wrtness was able to attribute any of therr complamts to activities
emanatmg from Rooftop. »Mr._ Qlulenu, a resrdent,of. Martrn Luther King Park area, testified that
- ‘he did not know that anyone "about whom he complained had been to Rooftop. (R App.. _)
(Tr. p. 338 1. 24 ~p. 3391 - 3) Chief Holbrook of the Columbla Polrce department testified that
there had been no problems with. the Rooftop since it opened in September 2017.7 (R App
) (Tr. p. 363 ll. 4-9) Moreover, Chref Holbrook was unable to present any evidence that A
the busmess presence of Rooftop caused any change in needed resources or requrred addrtlonall E
law enforcement presence in the area. (R App _) (Tr p. 365 l 21 =P 366 1.12) Chief
Holbrook further testrfled that the law enforcement resources have been static durmg hrs tenure ‘
“and that other than for, spec1al events there has‘been no need to 1ncrease the quantrty or amount
of law -enforcement presence or.resources in F ive Pomts (R App. ____) (Tr p 366 1. 8 20)
Chief Holbrook also testrﬁed that the: actrvrtres that cause changes in requlrements for law
enforcement include sportrng events, festrvals and other spec1al events. (R. App. _) (Tr. p
367 1l. 5-24). He specrﬁcally d1d not list Rooftop or, in fact, any other Frve Points- establrshment
as requlrlng the commrtment of addrtronal law enforcement resources Mr Bill Lamb, one of thev
protestants, testrfled “l know nothmg about the Rooftop” (R. App ) (Tr p- 381 l. 19) He
also testlﬁed that he had no evrdence to support an assertron that the number of establrshments
had mcreased in Five Pomts 1n the last ﬁve years (R. App ____) (Tr. p. 382 ll 22 24). He
testlﬁed that he had no ev1dence of any 1mpact caused by Rooftop (R. App. _) (Tr p. 385:

A ll 1 -15) Ms. Anna Edwards representmg the Unrversrty of South Carolma whrch along w1th'



Mr. Lamb were the notl-interv_enof protestants .’not dismissed from the acti_ort, testified that she
had no specific knowledge about the Attic or Robftop (R. App. ) (Tr. p. 411 ll.. l2-4).' Ms.
Edwards testified that the number one problem experienced by thé University and its students
~ was pre-gaming?®, which does not take piaces in Five Points. (R. App. ) (Tr. p. 426 120, p.
427 118). Upon étoss-examiﬁation; Ms. Edwardg admitte(i that she has no evidence about
Rooftop causing ény problems. (R. App. ) (TR. p. 437‘. 1l. 2-7). Likewise, she confirms
that she has no evidenée thatluntierage students were gding to Rooftop or that it was selling
discounted beverages (R. App: ) (Tr.p.440:11.18-24). |
Mr. Weisér, who the Court qualified as an expert in criminology over the objection of the
Respondents, testified that his study revealed nt> alcohol-related crime on the east side of the 600
block of Harden Stréet where Rooftop is located. (R. App. __) (Tr. ‘p. 470 11. 5 — 24). He
testified that there was no- statistical basis for selection of the individuals interviewed for his
~ study nor was any precaution.takén to eliminate duplicate responses (R. App. __) (Tr. p. 471
1. 23 -p. 475 l.S).AIUpon cross-examination, he essentially admitted that the‘ real measure of ﬁis
survey is “the effect of the bus that the University’s running.” (R. App. ) (Tr.p.4751 21. -
p. 476 1. 16). His testimony concluded with him admitting that he has no data to offer the Court
“that’s going to suggest or‘prot/e. scientiﬁcetlly that an outlet remaining at 638 Harden Street
under a different name is going to have any impact on any tsSue,” R.App. ) (Tr.>p. 480 11.
9-14). Intervenor Attorney April Lucus admi‘tted upon cross-exartxinatit_in that she had no hard

evidence that the problems she testified to came from a location in Five Points other than by her

7 Rooftop operated under a temporary license starting in September 2017 and had been open
approximately 8 months at the time of the hearing. (ROA at )

8 “Pre-gaming is when students gather together prior to going out for the evening to give a start
on their fun for the night. Most commonly this occurs for students who are under age and feel

6



general surmise (R App ) (Tr'p. 526 1. 19 — p. 527 1 5) She testified that she had no
issues with Rooftop or evidence of problems there (R. App. ) (Tr. p 530 11 8- 10)
Intervenor Gottshal'l was unable to offer any testimony that the Location at 638 Harden Street

was the cause or source of any problems in the neighborhood. R. App. (Tr. p. 555 11. 3-25)

STANDARD OF REVIEW

- The Administrative Procedures Act, S. C. Code Ann., 1-23-10, et. seq. (2018) articulates
the standard of review to be used by the Court in this matter. S. C. Code Ann., 1976 §1-23-
610_(b)‘ (2018) provides that: |

(B) The review of the administrative law judge's order must be confined to the
record. The court may not substitute its judgment for the Judgment of the
administrative law judge as to the weight of the evidence on questions of fact. The
court of appeals may affirm the decision or remand the case for further
proceedings; or, it may reverse or modify the decision if the substantive rights of
the petitioner have been prejudiced because the finding, conclusmn or decmon
is: :

(a) i _m violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative, and

substantial evidence on the whole record; or

(D) arbitrary or capricious or characterized by abuse of discretion or

clearly unwarranted exermse of discretion.

The “substantial evidence” rule is the established standard for review of ALC decisions.
South Carolina decisions previously dealing with that standard articulate the scope of review. See
e.g. Roper Hospital v. Boardof South Carolina Dept. of Health and Environmental Control, 306

S.C. 138, 410 S.E.2d 558 (1991Y; Lark v. Bi-Lo Inc., 276 S.C. 130, 276 S.E.2d 304 (1981).

that maybe they -- their fake ID will not work or they won't be able to drlnk once they go out for
the evening. (R. App. ) (Tr. p 399 11. 8-14)

7



Under the vsubstahtial A'evidence standarci of review, the Court niay not sabstitute its
-judgment for that of the agency (or theAdministrative Law Court) unless the agency’s-ﬁndirlgs :
- are clearly erroneous in view of the rehable probative and substantial - ev1dence in the whole
record. Wzlson v. State Budget and Control Board Employee Insurance Program 374 S.C. 300,
648 S.E.2d 310 (Ct. App. 2007)

Substantial evidence is hdt a mere 'scintilla of evidence but is evidence which,
considering the record as a whole, would allow a reasonable mind to reach the conclusion that
the administrative agency reached to Justlfy its action. Rogers V. Kunja Kntttzng lels Inc 312
S.C. 377, 440 S.E. 2d 401 (Ct. App. 1994) See also, Ruocco v. South Carolzna State Board of
Registration for Professional Engineers and Land Surveyors, 314 S.C. 111, 441 S.E.2d 829 (Ct.
App. 1994) (when revie’wirig an- agency’_s decision under the APA to determine if substantial
evidence exists, the ‘recorr_:l must be vie.we'd_vas a whole to determine whether there is evidence .
~ that will'allow reasonahle minds to reach- the conclusion of the ageney). An abuse of discretion
.occurs'only when a factual ruling is Without evidentiary support. Fontaine v. -Peitz,".29l S.C.
| 536, 354 S.E.;2d 565 (1987). The ‘possib'iiity of drawing two inconsistent conclusions from the

evidence does not prevent an administrative’ agency’s findings from beirig supported by
| substarltial ev'id‘ence..Sharp v. Case Produce,__lnc.,‘336 S.C. 154, 519 S.E.2d 102 (1999).

Our Supreme Court has also explained: |

Substantial evidence exists when, if the case were presented to ajury, the court
.would refuse to dzrect a verdict because the evzdence raises questzons of fact for
- the jury.
Porter v South Carolina Public Service Commtssion, 33 S.C. 12, 20, 507 S.E.2d 328, 332 (S.C.
1998) | .. |
It is important to note thet this is a deferential standard of review, which give§ greet

weight to the Board’s informed decision d@nd a reviewing court “may not substitute its judgment

-8



for the judgment of the agency 'a‘s to the weight of the evidence on questiohs of fact.” S.C. Code
Ann. §1-23-380(5). (S'upp.. 2008). |

The burdeﬁ of pfoof fallé upon ' the ‘Appellant. - Heré, the ALC’s findings are
presumptively correct, and thérefére the Appellant as the challenging party bears the burden of
proying that the Court’sdecisioﬁ was erroneous in view of the substéntial evidence in the record.
See, e.g. Leventis v S.C. Dep 1 of Healtﬁ & En‘yir.onmental Contrél, 340 S.C. 118, 136, 530
S.E.2d 643, 653 (S.C. App. 2000‘); T 00 Tacky Partnership v. Sou'th Carolinquelpqr.tment of |
Health and Enyiro?zmer‘ztal Control and May Reéd Jr., 386 SC 32, 686 SE2d 1.‘94 (SC App.

2009). This is a strong burden of proof as *the burden is on Appellants to prO\;e convincingly

that the agency's decision is unsupported by the evidence. [citations omitted, emphasis added].”

Bursey v. South Cario'lina Dept. of Health and Environmental Control, 360 S.C. 135, 142, 600

S.E.2d 80, 84 (Ct. App. 2004).



ARGUMENT

. The Court correctly.found that 638 Hafdén Street is a suitable location.

The Court acknowledged that numerous licenses and renewals were previously issued to
the location. The Court made no finding that the suitability of the location had changed since the
last renewal — or even since the State issued the ﬁrst license at the location. Rooftop’s principals
testified about their best practices to addréss thé neighbors’ éoncerﬁs,'and'the Court mandated
that Rooftop co-ntinue.to adhere fo_;[hose best practices as conditions of its license and permit.
Not only did: the' Court conclude that the location is suitabie;v the Court added .additional
protections against Appéllant"'s Cancms by imposing conditions ’on. the licensé.

In deciding Whether a loéation is a proper one, the fgct-ﬁnder méy» consider any evidence
showing adverse circumsténces. Palmer v. S.C. "Alco'holic éeverage Conirol Comm'n, 282 S.C.
246, 249, 317 S.EE.2d 476, \478 (Ct. ,bApp.' 1984). " Thus, "[t]his defermination of suitability is not
solely a fuhction:of geograph’yAbut involves an infinite variety of considerations related to' the
nature and operation of the propésgd bu;iness and its impac't upon the community." [empﬁasis
added] Id The .coulrt-‘shbuld vweigh evidence ,(.)f“ the location's bgrden on law enforcement in
deciding its suitability [émbhasis added]. See Moore v. S.C. Alcoholic Beverage Control
Comm'n, 308 S.C. 160, 162, 417 S.E.2d 555, 557 (1992); Fowler v. Lewis, 260 S.C. 54, 57, 194
S.E.2d 191, 192 (1973). Here, the Court correctly concluded that the Intervgnors complaints
and percepﬁons wére not tied to the\- suitability of lthe Rooftop ldcation. The (.:ourt’decided the
suitability issue based upon the Réoftop’s busir'less. location and its impact on the commupity. It
is proper to decide the l.icense on the licehsed business and its impact. 'If it does not negatively

affect the area, how could the location be unsaﬁsfactory? This analysis is consistent with Kan
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- Enters v. SC Dept ofRevenue 420 S.C.596, 803 S.E.2d 882 (Ct. App 2017). Ih Kan, the .
Court found that Al was no longer a suitable location based upon occurrences in the record
specifically occurring on its premises. [emphasis added] The Court noted “A1 had significantly
more calls fqr police services and arrests than any of the three nearby convenience stores from
2011 to 2014 and nighttime calls for police services increased during that period. The Court did
not analyze the area convenience stores and their impacts, because it does hot undertake to zone
and those locations were not at that time seeking licehées. That approach is consistent with the
‘lreview below.

Furthermore, local community members testified Al had not improved.” Kan, supra at 420 S.C.
~ 606. While the Ceurt in Kan noted the while considering law enforcement presence in the area,‘
the primary (and proper) eoneideretion was the activities on the premise of the Petitipner.9 Here,
the Appellants were unable to establish any problems emanating from Rpoftop premises or
~operations. They cannot derrienstratte that continuing to allow a licensed estabhlishtnent to operate
at 638 Harden Street has any hegative irrtpact or that there have been any problems, issues or
concerns emanating from that ‘lecation.' Given that legal framework, the only proper decision
here was the one the Court reached, that the locatien was suitable —-even without the COnQitiohs
‘that the Court attached to the license and permitlo. Respondents would suggest that the loeatioh
is suitable without the conditions applied by the Court and that those ’con'ditions x}vere an effort to

mollify the Intervenors, Appellahts.

® “The Court should weigh evidence of the location’s burden on law enforcement in deciding its
suitability.” ‘Kan 420 S.C. at 606 citing Moore v. S.C. Alcoholic Beverage Control Comm'n,308 S.C.
160, 162, 417 S.E.2d 555, 557 (1992); Fowler v. Lewis, 260 S.C. 54, 57, 194 S.E.2d 191, 192 (1973).

- 19 Again, the conditions imposed comport with business practlces Rooftop utilizes and only serve

to codify its means of operatlons :

11



IL. Taylor v. Lewis is not distinguishable here and should épplv.

Here, the Cburt should have found the circumstances consistent with the Supreme
Court’s ﬁndin;gs in Taylor v. Lewis, infra. The fact the location has been liceﬁsed in the recent
past, and thé record is beréft of evidence .that the location is not less suitable than it was in the
past is a felé{/ant_ factor. Taylér v. Lewis, 261 SC 168, 198 S.E.2d 801 (1973). .Thév
circumstances here are not distinguishable, z;nd the record, in this éas_e, demonstrates that there is
no-evidence that the location-at 638 H_arden Street is less suitable for licenéing now than it has.
been in the past. The Court also held _tha'é, in consideriﬂg the suitability of a location, “it is error
to find a location unsﬁitable when th,e relevant tesﬁmony of those opposing the requested permit
or license consists entifely of’ opinion;, generalities, and conélusions not supported by the facts.”
I Respondents here musf point out to the Court thatv the record is bereft of any support that the .

neighborhood is worse than it was that can be suppoﬁed by scientific fact or other evidence. The
only evidence offéred by t_he Appellanfs bélow wés ba.sed upon the surmise., coﬁjectufe and
speculation of the witnesses. The Court bught té ponsider that .the Taylor v. Lewis factors could
be an additiongl sustaining grouﬁd. .

The ALC ga;/e too much consideration to general complaints not speci‘ﬁ.c to this or any

location. There was no neéd fo attempf to mollify fhe Intervénors ,b'}lllir'nposing cbnditions.}

Findings may never be baséd upon surmise, conjecture, or speculation, but must be

founded on evidence of sufﬁcienf substance io affo_rd a reasonable basis for it. Mullinax v. Winn--
Dixie Stores, Inc., 318 SC 431, 443, 458 S.E. éd 76, 83 (S.C. App. 1995)

No ‘Witﬁess offered by the Intervenprs was ab.le to provide any scientiﬁcall‘y valid or

| accurate testimony causally relating any of vth'eir complaints to the location. The evidence in the

record affirms the suitability of the location.
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Thé Aevidenc'é subn“litt'e.d by the Ihtéfvenors consists enti’rely of factually unsupported
- opinions and conclusions. . Esséﬁ£ially,' the Intervenors absu;dly contended that all vof their
complaints result from the presénce of licensed establislrlm‘ents. in Five Points that overserve
underage and naive University Students. They did not offer any evidence in the form of valid
éciéntiﬁc study or difectg testimony which demonstrates some proximate causation that the issues
were related. It appears that ‘the primary cause of the problem, from cross-examination bf Dr.
Weiser, is that. the University of South Caroliné has grown resulting in aﬁ increased student
population in the area — and it opéfates a late-night bus service which brings students into the
neighborhood. Ropftop has no éontrql or responsibili;iy for that. Moreover, it is apparent that
Appellants aré.mostly trying t0 ﬁse ABL aé a means to change the zoning in an area to usurp

local government’s control of what businesses are licensed to operate in the area.

III. The Court Correctly found that Rooftop is Engaged in’the Service of Meals.

The Coun found that Petitioner is bona fide engaged primariAly and substantially in the .
preparation and serving of meals. (RQA P (Final Order p; 16)) In doing so, the ALC
correctly interpreted the facts and the law. "Words in a statute must be given their plain and
ordinary meaning withqut resorting to subtle or forcéd constructién to limit or expand the
statute's application." Epstein v. Coastal Timber Co., 393 S.C. 276, 285, 711 S..E.2d 912, 917
(2011). "[T]ﬁe construction of a stétute by the agency .charged with its administration will be
accorded the most r;spectful consideration and will ﬁét be overruled absent compelling reasons."”
Brown v. 4S.C.! Dep't ofHeélth ‘& Envtl. Control, 348 S.C. 507, 515, 560 S.E.2d 410, 414 (2002)

(alteration by court) (internal quotation miarks omitted).
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Here; DOR followed and the Court adopted the clear andA unémbiguous legisiative
directive as to thé requirements for an entity‘ to be détermined to be bona fide engaged primaﬁly
and subétantiaily in the preparation ahd serving of. meals. Those requirements are enumerated
explicitly in S.C. Code Ann. §61-6-20(2). The statute coﬁtains .thr'ee; specific conditions. DOR.'
found that Petitﬁoﬁer. met each of those requirements. . |

Interil'enc‘)rs would have the Court apply a pércentage of saieé test like fhaf employed in
the Brunswick, supra, case. There, the Alcoholic Beverage Control Co}mmission (ﬁrede_cessor to
DOR as the ‘licénsing agency) dgniéd Brﬁnswick a license on the ground that it was not engaged
: “ﬁrimé;ily and substéntially 1n tf}e préparation and serving of méalé.” A. Ciréuit Court Judge
reversed this finding and ordered the issﬁénc‘e of the license. Our Suprcme Court réversed the

Circuit Court. In its brief opinion, the Court relied and ultimatély decided the case on a
. definition of “primarily.” It held that “The word ‘primarily’ means ‘of vﬁrst impioi.rtance or
‘priﬁcipally’ Brunswick, supra at 273 S.C. 783, 260 S.E.2d 453. The Court then acknowledged
that “thelegislature has stated tha‘t"v the criti<‘:a1 test is whether the business is Aengaged ‘prirﬁar‘ily
z;nd substantially in the preparatioq and serVing of meals.”” Brunsv&iék, ‘sup;ra at 273 S.C. 783,

260 S.E.2d 453.

The Constitution afforded the General Assembly exclusive and broad powers to regulate

the retail sale of alcoholic liquors and bevefages in the state'. The only limitation’ in the

11§, C. Const. art. VIII(A) provides:

SECTION 1. Powers of General Assembly.

In the exercisé of the police power the General Assémbly has the right to prohibit and to
regulate the’ manufacture, sale, and retail of alcoholic liquors or beverages within the
State. The General Assembly may license persons or corporations to manufacture, sell,
and retail alcoholic liquors or beverages within the State under the rules and restrictions
as it considers proper, including the. right to sell alcoholic liquors or beverages 'in
containers of such size as the General Assembly considers appropriate. The General
Assembly may prohibit the manufacture, sale, and retail of alcoholic liquors and

14



Constitution is that licenses tl’lé}y be granted to sell and consume alcoholtc liquors and beverages
on the premisesl of bnsinesées which engage primarily _atnd substantialty in the preparation and
serving.of meals, during such hours as the General Assembly may require. The Censtitution
leaves this deterrnination to the L_egislature.

Before 2008-S. C. Acts 287 the General Assembly codified the deﬁnition of ‘Bona fide
engaged primarily and substantially in the pfeparation and serving of meals' at S.C. Code Ann. )
§61-3- 2012. That deﬁmtlon was the one the Court used in Brunswick. The deﬁnltlon prov1ded
that the term | “means a busmess which has been 1ssued a Class A restaurant llcense prior to
issuance of a license under Article 5‘of this chapter, and in addition provides facilities for seating
not less than forty persons simultaneously at tables for the service of meals.” When the Court
decided Brunswick, the Code did net contain 'n 'defmition ef the word “Prirnarily'.”

In 2008 S. C."Ac‘ts 287, the General Assembly Amended S. C. Code Ann. §61-6-20(2) to
further define that constitutional term. The'.Title of the Act reﬂected the legislative intent. Act
287 was titled: |

“An Act to . . . Amend Section 61-6-20, as amended, relating to definitions for pn_rpqses :

of the Alcoholic Beverage Control Act, so as to revise the definition for an establishment serving

beverages within the State, and may authorize and empower state, county, and municipal
officers, all or either, under the authority and in the name of the State, to buy in any
inarket and retail within the State liquors and beverages in such packages and quantities, "
under such rules and regulations, as it considers expedient. However, a license must not
be granted to sell alcoholic beverages in less quantities than one ounce in licensed retail
stores, or to sell them between seven o’clock p.m. and nine o’clock a.m., or to sell them to
be drunk on the premises; however, the General Assembly shall not delegate to any
municipal corporation the power to issue licenses to sell alcoholic liquors or beverages.
However, licenses may be granted to sell and consume alcoholic liquors and beverages
on the premises of businesses which engage ‘primarily and substantially in the
preparation and $erving of meals or furnishing of lodging or on the premises of certain
nonprofit organizations with limited membership not open to the general public, durlng
such hours as the General Assembly may provide [emphasis added]

121n 1979, this section was codified at §61-5-10(1).
| 15



meals; and to Amend Section 61-6-1-6‘1‘0, As Amended, relating to food service ‘estabiishments

licensed for on-premises consumption of liqubr by the drink, so as to provide additional

‘requirements relating to food service. »13

The Act changed .the deﬁnition to read as follows:

(2) ‘Bona fide engaged przmarzly and substantzally in the preparation and serving of
meals’ means
a business that provzdes facilities for seating not fewer than forty persons szmultaneously
at tables for the service of meals and that:

(a) is equipped with a kitchen that is utilized for the cooking, preparatlon and
serving of meals upon customer request at normal meal-times;

(b) has readily available to its guests and patrons either menus wzth the listings
of various meals offered for service or a listing of available meals and foods, posted in a
conspicuous place readily discernible by the guest or patrons; and

(c) prepares for service to customers, upon the demand of the customer hot meals
at least once each day the business establtshment chooses to be open.”

That legislation also added S. C. Code Ann. §61-6-1610(I) further ‘defining these terms
That section provides

() For purposes of this section:

(3) “Primarily” means that the serving of the meals by a business- establishment is a

regular source of business to the licensed establishment, that meals are served upon the

demand of guests and patrons .during the normal mealtimes that occur when the licensed

business establishment is open to the public, and that an adequate supply of food is
present on the licensed premises to meet the demand.

3 The full text of the Leglslatlve synopsis reads [emphasns added]
AN ACT TO AMEND SECTION 12-33-245, AS AMENDED, CODE OF LAWS OF SOUTH CAROLINA,
1976, RELATING TO THE FIVE PERCENT EXCISE TAX ON THE SALE OF ALCOHOLIC LIQUORS FOR
ON-PREMISES CONSUMPTION AND THE DISTRIBUTION OF THE REVENUES OF THE TAX, SO AS
TO PROVIDE THAT-THE MINIMUM DISTRIBUTION TO STATE AGENCIES, COUNTIES, AND LOCAL
“ENTITIES MUST BE BASED ON REVENUES RECEIVED IN FISCAL YEAR 2004-2005, RATHER THAN
REVENUES ALLOCATED AND TO IMPOSE ADDITIONAL PENALTIES FOR TAX VIOLATIONS; TO
AMEND SECTION 61-6-20, AS AMENDED, RELATING TO DEFINITIONS FOR PURPOSES OF THE
ALCOHOLIC BEVERAGE CONTROL ACT, SO AS TO REVISE THE DEFINITION FOR AN
ESTABLISHMENT SERVING MEALS; AND TO AMEND SECTION 61-6-1610, AS AMENDED,
RELATING ' TO FOOD SERVICE ESTABLISHMENTS LICENSED FOR ON-PREMISES
CONSUMPTION OF LIQUOR BY THE DRINK, SO AS TO PROVIDE ADDITIONAL
REQUIREMENTS RELATING TO FOOD SERVICE.
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A plain reading of the Act ‘ér‘ld Amendments make it clear that ;[he language placed'in.the
statute responded to the Court;s points in Brunswick. The General Assembly defined “Primarily’; "
in a way that would change the outcome of Brunswick'*. Moreover, it added -additional
requirements. vfor clarity. 'DOR has followed thié licensing scheme and grarited licehses
accofding to these requirements ever since. |

| Appellants',demand that this Court overturn Act 287 and direct that the standard for
determirig restaqrant status return to a"squishy ailndbeasily manipulated percentage of sales. .
Numerous problems emanate from such a determination. Selling alcohoiic beverages for lower -
prices —which Appellants eontend is a problem -- becomes attractive as doing so reduces that
percentage of sales and ipcreases the percentage of food sgles.'s. Most importantly, an
vestablishment can offer foed and beverage to its patrens. ,It cannot dictate what they purchase —
so the percenfage becomes man‘ipulative ‘as'. well as \./arizlible _ane1 squect to preference, time and
'loeationm. The .fac‘t that their method rewards bus‘inesses.t.hat sefve ..pricey foods also adds a

+ discriminatory element to the equation — expensive restaurants have a much easier time meeting .

a percentage test than would inexpensive ones.

'* Had the Court simply adjusted the findings to address the change in S.C. Code Ann. §61-6-1610(1)(3) in
analyzing Brunswick it would have not looked at whether the purpose of the business was principally the
sale of food but whether the sale of food was “a regular source of businiess, meals were served upon the
demand of patrons during the normal mealtimes that occur when the licenséd business establishment is
open to the public and whether or not the business had an adequate supply’ of food”. Those criteria being
met, the business meets the primary test. It is also of interest to note that the Act repeatedly refers to the
establishment as a “business” rather than as a “restaurant”. .

1> This is a function of simple mathematics. Reducing alcohol sales reduces total sales (the
fractional denominator) which thereby increases food sales percentage.

6 This also makes it much easier for higher priced establishments to function than lower priced
ones. A $30 entrée offsets more alcohol sales than an $8 plate of food.
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Additibnally a percentage‘of sales test creates substantial regliléﬁory pfoblemé. When the
. licensing agency is initially issuiing the license, before sales are ir.1itiated.l7 it is impossiblé to
determine what the percentage of food sales might be. In essence, Appellants argue for the
return to an unmanégeable, untenable test properly jettisoned by the General Assembly because
they b'elievé tﬁat it may afford them more flexibility in using the licensing.proce'ss to change
their neighborhood where they hévé been unablevto d'o; so -‘with zoning or other legal means.
Their proposed test 1ets them pléy fgo";qha’t with the establishments in Five Points which are the
subject of their self-described Crus_ade_. j

Act 287 unquestionably addresses Brunéwick and alters the licensing landscape. It is
well-settled law that “speciﬁé laws »prevailx over general laws, and later législation takes
precedence .oiier earlier legislation” Lloyd v Lloyd, 295 S.C. 55,57-58, 367 S.E.2d 153,
155(1988).(citing Duke Power Company v. South Carolina PLt-blic Service Comm'n, 284 S.C. 81,
'4326 S.E.éd 395 (1985)). See also Wogten v Wootén, 333 SC 357.;372, 688 S.E. 2d 355,355
- (1999) (*“A spéciﬁc statutc:)ry provision prevails over a more general' ('.)ne.”)v There can be little
doubt that the legislative intent of 2008 Act 287 was toj amend the law such that the definitions
used to decide Brunswick Were obsolete and the outcome of Brunswick, applying the"identical
analysis would be different.‘ ‘H_a.d that not been the case, setting criteria and changing the
definition of “primary’; would; lead to the qonclusion that the Legislature changed til@ statute for
no pufﬁose and that the cflange in lanéuage was without effect. Our Sﬁpreme Court’.s commeﬁts
in Weston v. Board of Coﬁrﬁis&ibners, 196 SC 491,-494, 13 S.E.2d 600 (SC, 1941), are equally

applicable here. There the court stated “there is no ambiguity in the act before us. It is perfectly -

17 Except in cases of the transfer of a going concern, new businesses cannot operate until a
license is issued — therefore no sales have taken place and there is no basis from wh1ch a
percentage could be ascertained.
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plain, and there is no room or occasioﬁ fbr interpretation or construction other than the ordinéry
meaning of the words empl;)yed”. “Primarily” means what the Legislature says it means, not
what the Coﬁrt found in Brunstyick not what the App‘ella.nts»alrgue here.

In Beaty v. Richardso.i'a, 56 S.C. 173, 180, 34 S.E. 73, 76, 46 L. R. A. 517, (SC 1899)
Chief Justice Mclver quoted witﬁ Aapproval the following: "The legislature must have intended to
mean what it has plainly eXpreésed, aﬁd consequently tilere is no room for ;:onstfuction. Where
the words of a statute are plainly ‘exprgssive of intent, not rendered dubious by the context, the

. interpretation must conform to and carry out that intent. It matters not, in such a.case, what the
consequences may be."

The ALC correctly ciid n;)f épply a percentage test in making its ﬁndings. One is neither |
applicable nor appropriate.- Th‘e' General Assembly defined ‘primarily’ with pre.cis'ion in Act
287. That definition, applied to the :cln-al}./sis in'Brunswi'ck, changes the outcome of that case.

Appellant’s argument to the contrary is meritless.

IV.  The Court should affirm the Determination of DOR as DOR s Interpretation of
the Statute it is Administering is entitled to Deference. =

The Court’s first taék is to determipe whether the language of a statute or fegulation
directly speaks to the issue. Here, thére is no question that the definitions of “Bona fide ¢néaged
primarily and substantially in the preparation and serving of meals” and “Primarily” are defined
by the General Asserr;bly e;fter Brunswick and directly speak fo the issue. If so, the court must
utilize the clear rﬁeaning of the statuté o; régulation. Seé, eg, Chevron, US.A., Inc. v. Nat Res.
Def Council., Inc, 467 U.S. 837, '843,, .i04 Sc.D.. 2778, 81 L. Ed. 2d 694 (1984), Dunton v. SC |

Bd. of Exam’rs in Optometry, 291'_"S-.‘C. 221,223,353 S.E:2d 132, 133 (1987) (“The construction
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ofa stafute by the ’age'ncy charged with its administration will be accorded the most respectful |
: consrderatron and will not be overruled absent compelhng reasons.”; Hiawa Dev Partners, 11,
411 S. C at 355, 766 S.E.2d at 719 (“We defer to an agency interpretation unless it is ‘arbitrary,
" capricious or manifestly contrary to statute.”) In this instance, it appears that the Court erred in
its statutory interpretation by disregarding the statute and reverting to the Common law.

| Here, the Departnient of Revenue determined that Petitioner’s establishment met the
applioable criteria. Both Mr. Bland and Mr.'RUOnala.testiﬁed that their business was open for
lunch from 11:30 AM until 2:00 AM or an earlier closing time and 'serves food during all.
business hours. (ROA p- (Tr p. 48 1.8 — p. 50-1.4, p.202 11 9- lO)) There is no contrary
ev1dence‘ in the record. Petltroner s witnesses testrﬁed that they were looking for ways to
1ncrease Rooftop’s food sales by developing new menu items and offering new and different |
foods. Petitioner not only serves npon the deménd_ of guests ond patrons during the regular
mealtimes but that Petitioner offers meals and food during all hours that the business
| establishment is open to tne public. It pror/ides food for delivery. The establishment mainrained
an adequate supply of food on the premises to rneet the demand. The location maintains a
separate and distinct arrea used solely for the preparation of the solid foods that-make up meals
and that the qrea'is adequaiely eqnipped'and includes r‘nore'than twenty-one cubic feet of
- refrigerated sp'a‘ce and a steamer, commercial ov'en and other cooking items a\(ailable for food .
preparation. (RQA p-__ (Tr.P.49 1. 17-24)) Intervenors argued thai the Court should 'adopt a
deﬁnition of “Primarily” different than the one adopted by the General Assembly.' in the
applicable law. To them, “Primaril.y’f should mean the items sold that:generate the largest or

greatest share of revenue. That is not the definition adopted by the General Assembly. The -
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Court should construe the plain languagé of the law as written and disregard Intervenors
argument as to the proper deﬁnitio_n of _“Primarily'."’

Rooftop is a bbna fide restaurant that meets the statutory criteria articulated by the
General Asserhbly and interp'rete‘d by the régﬁlati_ngagelncy, whose ﬁnding-this Court shoul,d’
-afford substantial deferenée. The record is bereft of evidence that demonstrates othérwise. This
Court has: held that a snack bar can meet the restaurant criteria, see, e.g, Be Mi, Inc v. S.C. Dep’t
of Revenue, 408 S.C. 290, 758' S.E. 2d 737 where the Court afﬁrrﬁed the Administrative Law
Court’s decision regarding seating‘ reciuirenients based upon the Appiicanf’s testimony and
SLED’s final report that Be Mi met the statutbfy requirements. |

The Genéral Assembly has statutorily deﬁned what is requiréd to meet the restaurant
requirément. The DOR has vériﬁgd fhaf Rooftop meets these requiren'lénts'. The 'e;fidehce before
the Court confirms that Petitioner fulfills the st‘atuto'r}; restaurant réqu.irem‘ehts.- SLED and the
DOR have independevl‘ltly made this determination. The ‘Petitioner satisfies thé statutory
condition fhat it is .bbﬂa fide engagéd ﬁrimérily and sﬁbstantially in.the preparation of meals.
The Court should} clearly‘ afﬁfm the General Assémbly’s abili;(y tob legislate and tﬁe DOR’s
ability to ’regul'atel based-upon“'[h‘e statutory framework that 'lilasv been in place for more than ten -

years. Appellant’s arguments are without merit. The Court should affirm the ALC.

CONCLUSION

Appellants cannot demonstrate a basis in law or fact that justiﬁes reversing the ALC’s
decision. The DOR correctly determined that issuing the license and permit was proper.
Intervenors, Appellants, and their fellow protesters were unable to demonstrate any problem with

the location warranting a determination that it was unsuitable. They are unable to establish any
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causal relationsﬁip between Rooftop and éi'flybproblem, issue or complaint that they raised. They
are unable to démonsffate that the 10cation creates any negative factors at all.

Their quest is one to char;ge-: the'heighblorhood by attacking an establishment that they
cannot show (éaused, created or encquragled' any of fhe problems about Which they complain.
Respondent would respectﬁllly aséert that their issues Are with tﬁe University ‘of South Carolina,
its students, and thé zo'ningrallow_.ed‘by the City of Columbia and not With”Respondent Rooftop
which has demonstrated that it operates a safe, qémpliant establishment that utilizes state of the
art procedures to guard against the problems about which Appellants 4c0mplain. Additiqﬁally,
the Coﬁrt should not change the law to allow.a‘lcoholic beverage licensing to beA utilized in lieu of
a local zoning ordinancé as the Appellants urge. | |

Sifnply put, the record ‘is full of sﬁbstantial é{/idence which suppkorts the ALC’S finding,
and the Appellants have provided the Court wi‘th no basis in fact or lav;/ upon whiéh it should
reverse the Administrative Law Court.

For the preceding reasons;,_thi‘s Court should affirm thé lower court’s Final Order _
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o Columbla SC 29201

Cristy l\g/Bradley _
Paralegaf to Michael H. Montgomery.

SC Bar No. 4034
. MONTGOMERY WILLARD,‘ LLC
... Post Office Box 11886 .. L
~ Columbia, South Carolina 29211 °
- (803) 779-3500 ‘ ,

Columbia, SC
Januafy 18? 2019



MONTGOMERY WILLARD, LLC
ATTORNEYS AND COUNSELORS AT LAw
| 002 CALHOUN STREET
CoLumMmBlA, SouTH CAROLINA 2920 |

(803) 779-3500

MICHAEL H. MONTGOMERY

MHM@MONTGOMERYWILLARD.COM

PosT OFFICE Box | | 886

DIRECT DiaL No. (803) 753-6484 CoLuMBIA, SOUTH CAROLINA 2921 |-1886

CERTIFIED CIVIL MEDIATOR

FACSIMILE (803) 799-2755
WORLD WIDE WEB HTTP://WWW.MONTGOMERYWILLLARD.COM

VIA HAND-DELIVERY

January 18, 2019 RECEI"ED

The Honorable Jenny Abbott Kitchings : S
South Carolina Court of Appeals

Co
1220 Senate Street Urt Oprp eals
Columbia, SC 29201

Re: Rooftop Bar, LLC d/b/a Rooftop Bar and Lounge v. South Carolina
Department of Revenue
Appellate Case No. 2018-001870
Our File number: 2176156
Dear Ms. Kitchings,

Enclosed please find the original and six copies of the Respondents-Rooftop Bar, LLC’s
Intitial Brief and Designation of Matter in the above referenced matter.

Please clock the original and copies and return the clocked copies to the individual that has
hand-delivered this package.

By copy of this letter, I am serving all counsel of record with a copy of'the same.
If you have any questions or concerns, please do not hesitate to contact our office.
With kind regards, [ am

Many Thanks,

,
Iontgomery Willard, LLC

. Bradley
al for Michael H. Montgomery

Enclosures

cc:

Patrick A. McCabe, Esquire
Elisabeth W. Shields, Esquire
Richard A. Harpootlian, Esquire
Jana Shealy, Clerk of Court



