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: APPELLANT S QUESTION PRESENTED

Whether the trial Judge erred in allowrng the decedent s husband and daughter to testlfy
.*to the decedents hearsay statements that she sa1d she beheved appellant was stealmg her
clothing, mcludmg her underWear over appellant's objectrons- 1nclud1ng Rule 404(b)- and Rule
403, SCRE, and admlttlng the hearsay under the sol1c1tor s clarmed state of-mlnd exceptron‘7 | |

| COUNTER STATEMENT OF QUESTIONS PRESENTED

I 'Is Appellant S argument barred from appellate rev1ew ‘since he did not argue in the tr1al"'
‘court that: ev1dence the v1ct1m, thought Appellant was stealmg.from her was 1nadmrSS1ble» under
" Rule 803(3), SCRE‘7 | - |
II.  Was the admrssmn of ev1dence the v1ct1m thought Appellant was stealrng from her ,
harmless beyond a reasonable doubt m 11ght of the overwhelmlng ev1dence of Appellant sv gullt‘7

| STATEMENT OF THE CASE

Appellant, Jermaine Marquel Bell, is currently mcarcerated in the South C-arolina'
Departrnent ‘of Corrections as the“result of his Chester' Coun'ty conviction and' sentence for

o murdermg Judy L1ndsay The Chester County Grand J ury. 1nd1cted h1m on February 16 2016 for

| _murder (2016 GS 12- 00173) R‘ pD- 528—59 Slxth C1rcu1t Pubhc Defender W1lham P Frlck and ~ ”

A551stant Pubhc Defender and Justm Jones represented Bell at tr1a1 whlle Slxth C1rcu1t Solicitor
Randy E Newman Jr., and Assistant. Sohc1tor Candrce A. L1vely prosecuted the case. .

Bell recelved ajury tr1al before the Honorable Paul M Burch on June 26 30 2017 The.

i Jury conv1cted hrm of murder (R. 525 lmes 7-22) and Judge Burch sentenced h1m to life:

imprisonment.. R. 526, line 24- 52'7,- line 2. B,ell t1melyserved and ﬁled a notice of appeal.

/



STANDARD OF REVIEW

A party cannot argue one theory in support of h1s objectlon or motron at trral and raise a

- drfferent theory on appeal. Eg State v, Bazley, 298 S C. 1,56,377 SE2d 581 584 (1989);.

~ State v. Patterson 324 S C 5 19 482 S E. 2d 760 767 (1997) (“Appellant is lrmrted to the

grounds raised at trral”) Also in cr1m1nal cases- appellate courts srt for review errorsvof law only~

~ State v. Wzlson 345 S C. 1 5 545 S E 2d 827 829 (2001) When rev1ew1ng an ev1dent1ary

' rullng, the appellate court glves great deference to the trlal Judge because the receptron or -

exclus1on of ev1dence 1s a matter left largely to the sound drscretron of a tr1a1 Judge State v 4

‘ Groome 274 SC 189, 190- l9l 262 SE2d 3l 32 (1980) see State V. Torres, 390 SC 618

625, 703 SE2d 226, 330 (2010) (“The appellate court . reviews a trial Judge ] ruhng on:

admissibility of ev1dence pursuant to an abuse of discretion standard and grves great deference to

the trial court.”). Signiﬁcantly, an. appellate 'court vyill not reverse a trial judge’s decisivon 'to

) .admrt of exclude ev1dence absent a clear prejudlcral abuse of the trral Judge s broad drscretlon in

' Ievrdentrary matters. State V.. Gaster 349 S. C 545 557, 564 SE2d 87, 93 (2002) State V.

Kelley, 319 S. C 173 176 460 S. E 2d 368 370 (1995) (“A tr1al Judge has cons1derable lat1tude . " '_ .

in rul1ng on the admlss1b111ty of ev1dence and hrs rulrngs w1ll not be drsturbed absent a show1ng

of ‘probable preJudlce ”) “An abuse of d1scretron occurs when the concluerns of the tr1al court

- e1ther lack ev1dent1ary support or are controlled by an error of law.” State v. McDonald 343 S C

3

© 319, 325, 540 S.E.2d 464, 467 (2000)

Error that does not contr1bute to the verdrct is harmless beyond a reasonable doubt State

vﬂ) - ’

12 Fletcher 379. S C. 17, 25 664 S.E2d 480 484 (2008) The harmlessness of an error in the |
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admission of evrdence generally depends on the materralrty of the evrdence in relatlon to the case
. asawhole. Sratev. Haselden 353 S C 190 196 577 S E 2d 445 448 (2003) |
STATEMENT OF FACTS
A V1ewed 1n the llght most favorable to the prosecutron the direct and elrcumstantral o

! : * : : -

- evrdence presented at trial - was . that Judy Lrndsay, the Vlctrm was the common law wrfe of

Mltchel Mayﬁeld They had been together for thlrty ﬁve or forty years and lrved together for ', o |

) : ‘thrrty Mr Mayﬁeld test1ﬁed they had three chlldren thlrty two year old Elton thlrty -one year,“‘
old Teonia and Jesswa or “Jet” who was’ in her late twentres In May 2015 Jessrca and her two
‘ 4ch11dren llved w1th Judy and. Mr Mayﬁeld in Chester South- Carollna R 12-13 41. He
described the nelghborhood as qu1et and added that nerther he nor Judy had any problems wrth'.
- the1r nelghbors R. 14 |

Judy and other famrly members often gathered on the1r front porch at nlght and
socialized. Bell was frlends w1th both her son and her youngest daughter Jessrca Mr Mayﬁeld
explained that “a lot of trmes [Bell] w1ll come there my wrfe wrll get mad at h1m for some
' .‘rea‘son or another, andtshe'll run h1m ofr Also Bell had sard some thlngs to Teonla “about Judy“‘ :
- that she drdnt lrke and eyery t1me she carne she would run h1m away’ ”R. 14—1 5 Teonra did not -
T want him to come to thelr res1dence R"I 7-18 o | ' R

Although neither he nor Judy drank alcohol or used: drugs other famrly members drank
. v
and Bell would wait until they wanted somethrng t0 drrnk and return with alcohol R. 1 5-16;-33. ! }

' Also Judy had told h1m that Bell was stealrng [h]er glasses,rmoney, c1garettes, [an_d] clothes.

M. Mayﬁeld did not have any problems with Bell apart from his wife’s issues with him. R. 1 6. |

X



o However they could not prove thls and d1d not report 1t to the pohce R. 1 6—1 7 See Argument .
- .Also Bell stayed at the1r re51dence on the mght of May 1 1, 201 5.R. 18-19. E
On Saturday, May 12t Mr Mayﬁeld went to work and d1d not see Judy the rest of the

.vday, until he Jomed her and Jessrca on the front porch that nlght Jessica, her two chlldren and; |
‘ Teoma s chlld were there as well He was trred and went to bed around 11: 00 or 11 30 pm, and . -
h1s grandson was in the bed w1th h1m He and Judy had an argument over what he ﬂshould wear to
a church event that he did not want to attendr He thereafter went"t‘o \sleep and he did not know -

“-who was at hlS house after that R 20-22 45-48.

Mr. Mayﬁeld awoke between 5:00 and 600 a.m. on Sunday, May 13, 2015 and he began' ‘

' 'hls usual daily activities of hav1ng coffee emptyxng his trash and burning it in a burn barrel He' -

had prev1ously looked for Judy but did not see her and assumed she ‘was 1n the Jessica’s
/ .

bedroom R. 22-25 52. At some pomt he saw Judy S socks shoes and scarf in the yard on the
Vleft side. of his house. He alsosaw drag marks and tr1ed to follow them. R. 38-39, 53-54.
Assummg that the grandchrldren had taken these artrcles outside, he went back into the house to

ask J esswa to have the chlldren pick up the» clothmg However J esswa d1d not know where Judy

was and she began callmg people to try and locate her mother because Judy had never left the -

house without telhng a famrly member where she was gomg R. 23-26

2 Jessica Lindsay gave similar testi‘mOny R. 78-79.

; ' This was not unusual “and Bell would stay there when he and Elton got too drunk for Bell to go
home. R. 27-28. However, Judy did not have a romantic relationship with Bell. Also, Mr.
Mayfield often argued but he had never physwally harmed her (R. 29), he had never put his
hands around her neck to strangle her for any reason, and he was unaware of any threats of her.
R 34. : " . '

* Mr. Mayfield guessed he was outside by 7:00 or 7:15 a.m. R. 54.
. C SR S A



‘M. Mayﬁeld went back outsrde and he eyentually sawboth Judy s keys and her‘shrrt in
the yard Upset he called 911 and walted on pohce to arrive. R, 23-27 30. He did not leam that |
. 'Judy ] body had been located unt11 later that. day The shed behmd the abandoned house where ) .
‘she was found was not far from the1r house R.3 0-31 |

S
After law enforcement had processed the scene, he spoke to his’ 31ster a former pohce

_— ’.‘j»ofﬁcer and she told h1m that he could go to- the area where Judy was found They then headed to -

that locatlon and they found an ashtray and a bag with Judy s pant1es in it. So, he called the '
Sherrif’s Ofﬁce and ofﬁcers retr1eved these 1tems from h1m R 31-32 Mr Mayﬁeld fully
' cooperated with pohce giving them a statement and a sample of hlS DNA R 32-33.
Jesswa “Jet” L1ndsay testtﬁed that she has three chlldren In September 2015 she was .
11v1ng w1th her parents and had hved there three or four years She had known Bell for some -
»tr’me They were frlends but nelther‘ she not. anyone else 1n her fam11y wasever‘ romantlcally‘
1nvolved with h1m R 62-63 Her mother d1d not want Bell coming to their house: However she
" would let him come sometlmes and “1f he d been at work[] he [would] come. by and br1ng
soda or somethlng to try to win my mama over to let him sit and [drlnk] ” R, 63-64 |
Although Jessica had prev1ously seen Judy ask Bell to leave Jessica admitted that she
had 1nv1ted h1m over and that he would return the next day on the. occaswns Judy asked him to .
o leave. In fact, Bell stayed at the1r house on Fr1day, September 11th and he slept in the hvmg

room. R. 64-66

When Judy retumed from ch01r practlce on Saturday n1ght September 12t she changed o

clothes and Jomed Jessrca on the front porch She was wearmg “a pair of pants’ and a T shrrt ”
: -

Two of Jessica’s children and her nephew were also sleeping’ in the house and, her nephew slept :



.both hquor and beer R 66-68

J essrca had asked Bell to come over He eventually arrrved and Jessrca poured hrm a shot’:;i o |

' ':‘,of hquor R 68—69 82 At some pornt Jessrca\sf,‘ cousrn drove her to Wendy $: and she got,!

RS .

- ‘somethrng to eat. Judy and Bell were st111 on the porch and Bell was strll drmkrng a beer when SR

ey E
% bt -

o jshe returned ﬁfteen or twenty.mmutes later R 69-70 81

Jessrca promrsed her mot: et that she Would goto church that mornmg She then smoked';*l;'i '

," a crgarette and went to bed because she wasfdrunk""lt‘was ar und 12 30 a m on September 13th B

] -V'Bell was stlll w1th her mother at, that trme J essrca drd‘not awaken untrl later that mornrng She 4

was covered wrth a sheet when she awoke that mornrng but d1d not know how 1t got there R 71

I . B t\ B

' '81 83 84 She told polrce that she had then awakened her father R 85—86

s

r' O "} : . .
‘ Nerther she nor her father could ﬁnd Judy, whrch was unusual srnce Judy would not_‘ '

‘:“;'

leave home wrthout telhng anyone where she was gorng Also Jessma had seen Judy 5 socks and .

N
#

-shoes and the drag marks So Jess1ca began call," g

'fpeople 1nclud1ng Bell in an unsuccessﬁll'r‘ f:l‘ -

R effort to find her Bell only told her to ask “Mango whrch 1s Mr Mayﬁeld Jessrca even had a’.,_ - =

B fr1end drive- her to the apartment of “Bo”_Weldon where Bell was supposed to. be stayrng No :

g,'one came to. the door However she saw the b‘lack Coogre shoes that Bell was wearrng earlrer"'

| § ]that mornmg and they were muddy R 74-76 86—88 She next saw Bell when he walked up to_v' 'v .

.," Cl

the yard after the pohce had arrrved R 77-78
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L

1nvest1gator and secured the cr1me scene because 1t was apparent that somethmg bad had taken |

| .place out there » R 90 92 93 Ofﬁcer Kelly was present when Bell arrlved Bell was w1ll1ng to f;‘ o

speak to authorltles about belng the last person known to have seen the victim ahve So, Ofﬁcer o B

RN
Kelly placed Bell un- handcuffed in his patrol car and another ofﬁcer later transported h1m to
the law enforcement center R 94-95 ”

Randy Cl1nton who supervrses the K-9 d1v1sron of the York County Sherlff’s Ofﬁce was w
called to a351st in thls case around 10 55 a.m, on September l3th Ofﬁcer Kelly brlefed him when -

¢ -

he arrlved Usmg a bloodhound he “scent[ed]” h1s dog off of a pair of socks R 1 04—1 06. As the

dog tracked the scent from the left srde of Judy S house Ofﬁcer Clmton placed markers_‘ L

whenever he saw' somethmg of potentlal relevance The trall eventually led to the dlscovery of ‘f
Judy S body behlnd a shed in the yard of the abandoned house next door In all 1t only took the~
dog two or three minutes to locate her Ofﬁcer Clmton 1mmed1ately backed outand nelther he -
| nor the dog touched her body R 106—11 114—15 ', | | : .- | _
| At the request of the Chester County Sher1ff’ S Ofﬁce SLED Agent Haley Nelson as- well - Y'
as Spec1al Agents Melmda Worley and Terrance Matthews responded to the crime scene and
processed it on September 13 201 S. The scene was secured when they arrlved and they spoke to
other members of law enforcement who- were present These ofﬁcers mformed Agent Nelson’ s
. team that ﬁfteen markers had been placed at thellocatlon of potent1ally relevant ev1dence R .A" v
330-33 o o - _
Followmg a walk-through of the path the bloodhound had taken Agent Nelsonland her - |
team processed the scene photographmg and/or seizing potent1ally relevant ev1dence Of o

o,

‘partlcular 1mportance to the case, they selzed al black left. shoe a black and red shoe a multl-'

10




colored doo rag, Judy s orange T- sh1rt Wthh had a red hair binder’ and a key ring conta1n1ng two

keys on it; a black sash and a black lanyard They also photographed drag marks at markers .v :

ﬁve elght and eleven th1rteen footwear 1mpressrons the back yard of the abandoned house and";““ =

.the shed where Judy’s body was found leewrse they photographed fecal matter that they foun d?"' i

near the doo rag. R. 333-36; 348-49; 351. L

Judy S body ‘was found 243 feet from where the ﬁrst marker had been placed R. 352 o

: The ofﬁcers had been told that Judy kept her keys on the black lanyard R 358. After Agent S

. had found the ashtray and a plastrc bag w1th h1s wife’s pant1es in 1t So they retumed to hrs; g - 4
res1dence and seized those 1tems R 361 62 .

Det Wade Young, w1th the Chester. County Sherrffs Ofﬁce ‘was the 1nvest1gat1ng officer |
called to the scene on the momrng of September 13 2015 When Det Young was advrsed that
) Bell was w1ll1ng to speak to ofﬁcers about be1ng the last person seen w1th Judy, he spoke to. Bell
Before they spoke Det. Young adv1sed Bell and obtamed a waiver of h1s Mzranda r1ghts R

389-93. In this statement, Bell c1a1med that he, Judy and Jessica were on the porch on the- mght :

‘,VJ

of September 12", and that Jessica went to;bed around 11:00 p.m. ..R,.‘,‘393'
Belladdedthat o .[": S

So [Bell] adv1sed me- that hlmself and Judy stayed on the porch around 12 300r -7 i
1:00, he‘said Judy sa1d she was gettlng sleepy so decided to go.into the house,
Jermaine Bell was still on the porch at that time. He stated that Judy come back
out of the house, sa1d it was too hot. He advised me that Mr. Mayfield cuts on the
air condition, puts the window up, then he said he decided.to leaye and he said it
was still 12:30 or 1:00. He said Ms. Judy went in the house and ‘he proceeded to
go-to his mom's house, which'is [on] Foote Street. So he walks up Saluda going to
: hrs mom's house, when he gets to hlS moms house he cant get in, so -he turns

5 See Mzranda V. Arzzona 384 U. s 436 (1966)

- ';1'1-7.

| ,Nelson s team had responded to another locatlon they rece1ved 1nformat10n that Mr. Mayﬁeld o vr .



around and comes back: down Saltida Street to . Mr Herman Weldon's and says

he sleeps on the porch. He said he is there’ untrl about 8:00in the morning when _ .
Mr. Herman Weldon comes out of the house he wakes up.and asks Mr Weldon -
fora 01garette : « -

~~-R 393, lme 25- 394 line 16.
o Bell was thereafter transported to the Sherlft”s Ofﬁce Based upon 1nformat1on that he
provrded to ofﬁcers questromng h1m ofﬁcers searched ‘both his mother s residence and Mr
E “.Weld,on s apartment | (Det Brran Sanders asslsted in the searches) Ofﬁcers serzed a pa1r of wet,
‘ black tennis shoes from Mr Weldon s apartment because Jess1ca had 1nd1cated that these were
- the shoes Bell wore on the nlght of the murder R 21 1-23 394-96 see also R. 430 Det. Young
testlﬁed that Mr. Weldon s apartment 1s only 35 mlles from Judy S house R 401.

. SLED Agent Krlsten Grant assrsted in: 1nterv1ew1ng Bell. She spoke to him on both the -
- 13 ‘and the’ 15th He was not under arrest - and he had warved hlS eranda rrghts on both
B . occasrons The purpose of the September ‘15~ 1ntervrew»was to'clarlfy 1nconsrs'tenc1es 1r"1“‘hrs ’

. statements on the 13th R. 422-27. Agent Grant explamed that

The focus was when we' ﬁrst talked w1th him: he told us that he had gone home S
that night and he told us one ‘address of home being Center- Street. Again, one of

the times | step out I contact the investigators on the scene and tell them hey, this

is where he says he was all n1ght The next time he says, "No, I didn't go there, I = '
" went to Foote Street whichi i is my mom's address," and he'said nobody was there -

all night, he stayed there all night by ‘hitself And then he- said no, he was there,

then his brother was there, and then he said, no, he spent the night at Herman

Weldon's house. So we had several storles about where he went the mght after he

left- Ms. Judys house.- x : : :
: He [also] told us that when he left the home that mght that he left the house,

walked straight out in the front yard, walked onto Fifth Street, walked around the -

curve and that was it. He said he riever went anywhere other than from-the road to
_the porch, the porch to the road. And then at one point he tells, "No, actually I was

on the side of the house,” which is where the drag marks were eventually found.

He said he went over there to urinate, and when we questioned him about that he
~said he just forgot. We.asked him what clothrng he had on the night of the
‘incident, he told us 1n1t1ally he had omr a black shrrt Jeans and Coogee shoes but

' ' ' 12
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- the mornmg when we 1nterv1ewed him he said he == the last story was he d beenat -
Mr. Weldon's house that night and slept. ‘He - sard that when he got up that .
morning, that when Jessica called him that he got straight up, he didn't shower, he
didn't change clothes or anything, he had slept in the clothes, he walked straight = -

.- ~back up to ... Fifth Street and had on’the same thing he had on the night before.
* Well, when we interviewed him that day that is not what he had on. And then he S
eventually said, "No, I changed clothes and this is' what I had on," that I had-ona -
solid black shrrt that I did shower and I changed shoes - o

R. 428, line 7 — 429 line 22. Another 1ncon51stency was that the black Coogle tennls shoes
whlch were muddy when Jess1ca saw. them appeared to have been washe(i by the time ofﬁcers
" seized them from Mr Weldon S apartment R 4306 ‘ SRS B
: /: Det. Brran Sanders of the Chester County Sherrffs Ofﬁce testified that a w1tness that he
- spoken to Brranna Lowery, gave ofﬁcers a trmelme of the l3th Wrthout objectlon Det. Sanders ‘
'testrﬁed, that‘M_s;- Lowery toldth’em_’,that she;had‘ drlven to ~_Judy..’s res1_den¢e_around 12:30 a.m.A R
becausel she and Jessica were supp'osed togo out 'The_ lights were off, the front.door was open |
and theT.V. was on: Yet 'no one came o'utSide when she 'blew her'hom.‘ She saw Bell come from
a house across the street She asked where Judy and J ess1ca were and he clalmed that he d1d not
know. R. 205-06 - - o | |
Herman Weldon testified that he l1yes in an apartment on Saluda St in Chester‘ He had
, gone to school w1th Judy and he met Bell through her famrly He does not know Bell well but he .
has allowed Bell to stay at h1s apartment on- mdre than one occas1on Bell was on h1s front porch

when he awoke around 7: 00 a.m., on September 13, 2015. He asked Bell for'a clgarette but Bell -

did not have any. So, Mr. Weldon walked to the store and purchased some._R.' 179-83. When he

6 The State mtroduced CDs contammg audio ‘and v1deo recordlngs of Bell’s statemeénts on

September 13 as State’s Ex.s 110-15 and the September 15 recordings as State’s Ex.s 129-30. -

See R. 216; 438-41. Bell never admitted his guilt, but the statements are tellmg because of the

. various lies that he told in an effort to avoid capture
: ‘ 13
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got home he and Bell smoked a crgarette They d1d not talk However Bell kept- walklng back
and forth to the road He d1d not tell Mr. Weldon why he did this. R I 83 84
| - Darkarious Woods is Mrtchell “Mango”‘Mayﬁeld’s nephew- Mr. -Woods was Adriving

down Frfth St. between roughly l: 00 and l 30 a.m. on September 13th When he passed Judy S
home he looked to see 1f anyone was on the porch No one was on the porch and he parked h1s
‘car nearby. After he had-parked, he saw Bell ‘fcome.;from the side- of” the abandoned home next
to Judy’s residence. R. .‘187’-88' o . | |

Bell approached h1m and asked 1f hrs car was new Whrle Mr Woods sa1d that 1t was’
new he thought that Bell ] questlon was strange because Bell had washed h1s car before and
knew he had the car. .Both men went the1r separate ways after thls' conversatlon At the time, Mr. ‘
Woods did.not thmk anythlng about Bell’s “real J1ttery” demeanor R 1 88—89 1 92-93

Twenty-seven year old Ervm Chalkm testrﬁed that he had known Bell for « a year or two .
~and that they were. cool ” In September 2015 Bell was staymg 1n'an abandoned house across.
the street from Mr. Chakin’s home on Saluda St., which was “next door to M. Weldon’s :
'apartment R. 219—21 Mr Chalkm conﬁrmed that although Bell never lived at Mr Weldon S
apartment he had probably slept on h1s porch R 221-22 Bell d1d not have a car and would
e1ther walk or catch a ride to anywhere he wanted to go. R. 226. Mr. Chalkin knew Judy and he
knew that Bell was frlends with her son Elton R 223

Mr Chalkln went to a b1rthday party for h1s young couern around 6: 00 p.m. on Saturday, _' '
"'September 12 2015 He drank one or two beers wh1le he was there Bell later came to the party K
Bell was wearing a blue and wh1te str1ped sh1rt and he drank beer wh11e there. Bell left the party

at roughly 10:00 or 11 OO p .1m. R, 228-32

7 Mr. Woods would often stop and socialize 1f there was anyone on ) the porch R 1 88
: 14 :



Mr. Chalkm subsequently left the party and’ went to People s Ch01ce | a club on Saluda
- St and he stayed there untll approx1mately 3:15 a. m or s0. As Mr Chalkm was dr1v1ng home at
3:25 or 3: 30 am. he saw Bell walkmg He assumed that Bell was headed to Weldon ] apartment o
| and d1d not stop Bell was Stlll wearmg the blue and wh1te sh1rt R 232-33 o |

Dr. Kim Colhns a foren51c pathologlst performed the autopsy on Judy’ s body R 144
146. Judy was ﬁfty -one years old was 5’ l” 2 tall and welghed roughly 150 pounds R 150. On

\

external examination of the body, Dr. Collms found mult1ple areas of abrasmn or scratches and .
“bI'UISCS to dlfferent parts of the. body ? R 152 Spec1ﬁcally, there was a long, lmear abrasion
extendmg from Judy s left armplt area. down to her wa1stl1ne Thls abrasmn contmued down her -
. ‘ileg and therevwas‘_av“‘larg‘e;area’ of abrasron wher“e\the ’sl;m has be_en rubbed -off on her left knee.”
R L s " | . e LT
- She alsohad.ab‘rasions _.on' her left buttocl{.,R.'-Ii 5’3-ﬂ54_>1.> l)ir.‘Collins found a \large"contusion _
“on the inner aspect’of ... her left arm near,the;elbow.” She opined that “to cause .'a'bruise
~ you've got to haye some amount"of force, eitherﬁa hvi'tting,‘ a pulllng, a squeezing, 'something'ha's
to rupture the blood Vessels undemeath the skln to show up.’ Judy had 51mllar brulsmg on her‘
rlght upper arm. and 1n the area of her armp1t R. 155-56 Dr. Collms opmed that these mJurles
were consistent w1th .‘someone draggmg Judy across‘ the ground w1th‘th1s person’s hands under
'Judy’s arms because these were unuSual_ places to have been caused by an accident. R 1 56-57. | |
More 1mportantly, Judy had a red/purple di'scoloration” from her neck upwards as well
as an abras1on on her forehead 'R. 157. She also had bnnsmg in areas on the left and rlght side of
her neck (R d 59) she had blood 1n her mouth and she had b1tten down on her tongue “deep

4

into the muscle she had tears - and scratches on her l1ps wh1ch correspond[ed] w1th pressure
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. from ‘her lips onto her front[] teeth and she had‘ petechra | orlpmpomt hemorrhages on her'
1nner lip. Dr. Collrns took swabs of the areas of brursmg on’ the neck Addltlonally, Dr Colllns '
- found- both petechla and‘ ‘very marked .. hemorrhage in the tissues that s over the white of the
eye[ ] ” All of these ﬁndmgs 1ndrcated that Judy was strangled R 1 60-62

| All of the 1njur1es that Dr COllll’lS observed appeared to have occurred at or’ about the
time of death.” R. 15 7-58. Also she.oprned that the strangulatlon took from several seconds to
several minutes.’ "R. 1 64-65 Dr Collms 1ntemal examlnatlon of Judy’s bodv conﬁrmed that she
- lhad been strangled There: was bleedlng m the strap muscles of. her neck which is- only caused by
- strangulatlon as well asv ‘a masswe amount of hemorrhage 1n the tissues in the back of her .

/ . .
throat along her backvbone Alth'ough 1t does’ not take a great deal of pressure to manually

strangle someone, the ﬁndmgs in thls case showed “a lot of squeezmg >and a 51gn1ﬁcant amount
-of force R 1 63 65 Dr. Collms oplned that the manner of death was homrcrde and that the cause

of death was manual strangulatlon R. 168. 8

Based upon the. 1nformatron provrded to Agent Nelson and her team’s processmg of’ the :

- scene, -

We thought that the 1n1t1al struggle occurred over here and then that she was
dragged along ... this route that we have seen through here and her body located

" here. One of the reasons why -- after talking to the pathologist, againi why we
notated that the rose bushes were of significance, she had a very long abrasion on -
the side, on the left side, and also there was abrasions on the front of her knees,
“her toes and feet had dirt and there Was. dirt kmd of in her toenails. So we believed
that she was drug face down to get that' long scrateh on her left side, as well as the

‘ shlrt hav1ng - be1ng d1rty and all the holes on the front of the shirt and the :

% Dr..Collins also performed a sexual assault exammatron R. 159 She found an abrasion to

Judy s pubic bone, teats and scrapes of the tissues out51de her vagina on the left, and bleeding in
~ the tissues around -her rectum. The latter 1ndlcated force in that area. R. 166. Frnally, there was

" no fecal matter on Judy’s ‘body, but'Dr. Collins had been-informed-that feces was found at the
_ scené and she explamed that people often lose control of their bowels when strangled R 16 7-73
I : : 16 ' 2 .




' abrasrons on the knees so we thought,thatﬂ she Vwas drug face down along that
o path :‘,“. S “‘ S o .

| R 368—69

| ":,:,“ Ms Stowe also recelved State s Ex 143 whlch- was the Vlctlm 'S shrrt and keys She'f:"

. forwarded cuttlngs of those areas of the shlrt that tested posrtlve for acrd phosphatase an enzyme - e

' "found in hrgh concentratrons semrnal ﬂuld Further she submrtted the swabs taken at autopsy forﬂ_f,lﬁ,ﬁ_' e

‘dr,potentlal presence of touch DNA R 264-66

L11y Gallman is the forensrc DNA analyst‘ at SLED who processed the evrdencef

submltted for DNA analysrs in thrs case R 293-94 She had a known blood standard from the

e

N
N

'_assault k1t along, swabs from ﬁngernall scraplngs swabs frorn the V1ct1m s neck area and swabs'

from the cha1n llnked fence She was asked to see 1f she could develop a DNA proﬁle from the :

" "'i.t;v1ct1m and buccal swabs from Mr Mayﬁeld and Bell She also recelved swabs from the sexual?-'._..' .. <

' reﬂected that 1t was ‘a m1xture of DNA and nerther the v1ct1m nor Bell could be excluded W1th

. N BN . L ,,-;.:’ R LTk
. W‘ Conhe e Pl ey Lol VA

o s

& ’.9 Bell voluntarlly gave a buccal swab for DNA testmg on September 13th R 123-24 '




" respect to Bell’ s.DNA the statrstrcal probabrlrty of selectmg an unrelated 1nd1v1dual who could‘
have contrrbuted to the mixture was “one in ten Becauseso much of the DNA present in thrs .
,:/mrxture was the vlctlm Sy Ms Gallman performed 'a YSTR analysrs whrch only develops a_
vproﬁle based on the Y or male chromosome YSTR testrng reﬂected that the DNA matched Bell ;
and that the statrstrcal probabrllty of randomly selectrng an unrelated male 1nd1v1dual havrng a
" YSTR DNA proﬁle matchmg this item is- approxrmately one.. and 8600 ” Mr Mayﬁeld was
- excluded from thrs mrxture on both tests. R. 300—307 |
The STR testmg of the swabs from undeér: the vrctlm s arms and adjacent areas of her shirt
revealed a mrxture of at least two persons and nelther Bell nor the vrctrm could be excluded The . -
-statrstrcal vprobabrlrty of selectmg an unrelated 'mdrvrdual other than l3ell who could have -
vcontrlbuted to the mlxture 'was “one ‘in 960 ” The YSTR DNA proﬁle of Bell matched the
unknown DNA and agam the statrstrcal probabrlrty “of randomly selecting an unrelated male
individual havrng a YSTR DNA proﬁle matchmg thrs item was one in -8600. Agam ‘Mr.

Mayfield was excluded from the mrxture on both tests R 308—‘1 0

Ms. Gallman explarned that since YSTR testmg only focuses on the Y chromosome,

K¥: anyone sharrng Bell S paternal lrneage could have left the DNA R. 305-06 However the State' .

~..and the defense strpulated that “Tyjuan Bell, who is the brologrcal brother of the defendant was

.workrng on the nrght of September the 12th of 2015 and that he was not at the home- of the

v1ct1m Judy Lrndsay ”? See R 437-38. | ; - |
o ARGUMENT

Bell’s argument that evrdence the v1ctlm thought he was steallng from her was: madmrssrble B

‘under Rule 803(3), SCRE, is not preserved for appellate review because -he failed to present - |

the same argument to the trial judge. Alternatlvely, this'‘Court does not need to address the
propriety of the trlal Judge s rullng because. any supposed error was, harmless beyond a
resonable doubt r : .
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Bell argues for the ﬁrst t1me before this Court that ev1dence the V1ct1m thought he was' P
stealmg from her was. madm1551ble under Rule - 803(3) SCRE Respondent submits that his -

argument is not preserved for appellate review because he did not present the trial Judge with any
argument that the challenged ev1dence ‘was 1nadmis51b1e 'under Rule 803(3) SCRE .
Alternatively, Respondent submits that it is unnecessary for this Court to address whether the -
, trial Judge properly per’mitt‘ed' this ev1dence becauseé at worslt', 1ntroduct1on of the challengedv'
testimony was harmless beyond a reasonable do_ubt'..':,“; 3
A | Eyents in the trial ’court'( B | ,
Judy L1ndsay s husband Mltchell Mayﬁeld was the prosecution s first witness. The )

followmg exchange occurred ol direct examlnation of Mr Mayﬁeld .

Q Now, getting closer to.the time: of September 2015 had - any other
problems [arisen] regarding the defendant Jermame Bell between you and your

wife, J udy‘7
A No. N‘ow, ata point in time Judyihad’ told me Jerrnaine was"stealingi o
Q  Someone was stealing?: K

MR. 'FRICK; Objec‘tion} Your Honor.”
MS. LIVELY Goes to the state of mmd Your Honor '.
“MR. FRICK 404 B

THE COURT I'm going 1o give her a little leeway on it, I w1ll overrule the
objection. Go ahead. ; :

. 'MS. LIVELY: Thank you, Your Honor.. B

Q- Soshe belieyed'th‘at'thel ‘dérendan; wasj’JSte‘ali'ng, |

Q Stealing what? - E
- 19



All right. But this was sornething that Ms. Judy had 'rnentioned to you."

A Her glaSses monejI;'cigarettes clothes.
- Q - ’But you dldnt have any proof of thls 1s that correct" .
A Not then |
VQ 'led you call the pohce'7
A- - : Well, zio. '_‘1: L : A’ : g L
A

Yeah. " . - o ' S ' ,
R. 16, line 18- 17, line 16. -
A 'similar exchange occurred on direct examination of Jessica Lindsay, Judy’s daughter:

Q Now J essica" did.y'our mom have a problem -- you v'e mentioned -+ I asked

about him coming over to’ the house d1d she have a problem with him Just in
- general? : : R :
A Idontknow T

Q Had she ever enplalned to you about anythmg that he had done"
A Yeah, steahng stuff from her. B

MR. FRICK Ob_]CCthI‘l Your Honor same as before, 403
' MS LIVELY Goes to the. state of mmd Your Honor

THE COURT: Overruled

Q - ~What kind of 1tems had she said ---and T understand = d1d she ever call the o
. pohce on h1m for. steahng stuffrn her house? B I I SR

A " No, r'naam.- o : L . \_

Q But she -- did s_he tell you that he"d‘ taken stuff or she believed him to
have? 5 C . - )

A Yes, ma'am.

20



What ?Were those items, do youremember?‘ ‘
Her glasses, underclothes, by underclothes I mean underwear. .
All rrghtDrd you ever confront h1m about that?

‘Do yoiu:' knoiw‘if your rhom had? - -

> o > O > O

' I'f riot for sure. o
R. 78, line 6~ 79, lire 5. S -
| Bell d1d not ﬁlrther address h1s object1ons that the w1tnesses testlmony was iriadmissible
~ under Rule 404(b) SCRE -and, crltlcally, he never made any argument at tr1al that therr'. )
testlmony was inadmissible as ev1dence of the Vrctrm s then-ex1st1ng state of mind under Rule |
803(3), SCRE. | |
B . Dlscusswn
| Imtlally, Respondent submlts that hrs argument is not preserved for appellate rev1ew" :
| because, wh1le he d1d obJect to the ev1dence under Rule 404(b) SCRE he d1d not present the

trial judge w1th any argument that the challenged ev1dence was 1nadmlss1ble under Rule 803(3)

SCRE. It is ax1omatlc that a party cannot argue one theory in support of his, obJectron or motion

at trial and raise a drfferent theory on appeal E. g State v. Bazley, 298 S C. 1, 5 -6, 377 S E2d

| 581, 584 (1989) State v. Dunbar 356 S. C 138 142, 587 S. E 2d 691 694 (2003) ‘A party need

‘not use the exact name of a legal doctrlne 1n order to preserve 1t but 1t must be clear that thc'g -

argument has been presented on that ground”) State V.. Patterson’ 324 S.C. 5 19, 482 S.E. 2d
760, 767 (1997) (“Appellant is llmlted to the grounds ra1sed at trlal”) State v. T homason 355

-

S.C. 278, 288, 584 S.E.2d,l43, 148 (Ct. App. 2003) (‘f[ ] partyvca\nnot argue one theory at trial
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~and a different theory on appeal”). 'E'rror"p'reservation requireme‘nts are intended “to‘ enable'the ‘

[tr1al] court to rule properly after it has consrdered all relevant facts law and arguments.” I'On,

1

' L L.C. v. Town ofMt Pleasant 338 S.C. 406 422 526 S. E 2d 716 724 (2000) Because Bell d1d

not present the trlal Judge w1th the argume{nt e advances on appeal h1s argument is not}" o '

- preserved for appellate rev1ew

Alternatwely, Respondent notes that thrs Court explalned in’ State v. Hughes 419 S C
149, 155-56, 796SE2d 174 l77 78 (Ct App. 2017) that . i .‘

“ ‘Hearsay isa statement other than one made by the- declarant while testifying
at the trial or hearing, offered in evidence to.prove the truth of the matter
asserted.” Rule 801, SCRE. Rule 803(3), SCRE, prov1des that a statement “of the
declarant's then existing state of mind, emotion, sensation, or physical condition
(such as intent, plan, motlve design, mental feelmg, pain, and bodily health), but
not 1nclud1ng a statement of memory or belief to prove the fact remembered or
believed” is not excluded by the hearsay rule. Our. supreme court has held that
“while the present ‘state’ of the declarant's mind is. admissible as an exception to - -
hearsay, the reason for.the declarant's state of mind i$ not.” State v. Garcia, 334
S.C. 71, 76,-512 'SIE.2d 507, 509 (1999). The court caut1oned that “[i]f the |
reservation in the text of the rule is to-have any effect, it must be understood to
- narrowly limit those” admissible - statements to -declarations .of condition— ‘Im
- scared’—and not beliefF—I'm scared because [someone] threatened me.’
g ”Id (quotlng United States v. Cohen, 631 F. 2d 1223 1225 (5th Cir. 1980))
See also State 12 Tennant 394 S C 5, 15-16, 714 S. E 2d 297, 302 03 (2011)
However th1s Court need not'address whether the tr1al Judge properly allowed the State

to 1ntroduce the challenged test1mony as ev1dence of the v1ct1m s then ex1st1ng state of mind -

P

: because assumrng Wlthout concedmg its. 1nadm1551brl1ty, at WOrst,. mtroductlon of the challenged‘ S

3

testrmony was harmless beyond a reasonable doubt as were the 1nadmlss1ble statements 1n">';v". L

.Hughes. '
NG

"In Hughes, the Court observed that “[t]he improper admrssmn of hearsay is reversible error
only when the admission causes prejudice.” ‘Hughes, 419 S.C. at, 155, 796 S.E.2d.at 177 (citing -
State v. Weston 367 SC 279 288, 625 S.E.2d 641, 646 (2006)) The Court found that -



Appellate courts will generally not,set aside a judgment based on insubstantial errors not
affecting the result. State v, Sherard 303 8.C. 172,176, 399'S.E.2d 595, 597 (1991) When an -
error is found the appellate court must then review the other ev1dence cons1dered at-trial besides

the erroneously admltted ev1dence State V. Baccus 367 S C 41 55 625 S E.2d 216 223 (2006) ,

:'Error that does not contrlbute to the verdxct is- harmless beyond a reasonable doubt State v.

.Fletcher 379 S C. 17, 25 664 S E2d 480, 484 (2008). The harmlessness of an error in theA
admlssmn of ev1dence generally depends on the materlahty of the ev1dence in relatlon to the case
" as a whole. State V. Haselden 353 S. C 190 196 577 S.E. 2d 445 448 (2003); State v. Wzley,
387 S.C. 490, 497 692 S E2d 560 564 (Ct. App 2010) (“No deﬁnlte rule of law governs this’
ﬁndmg, rather the materlahty and prejudlclal character of the error must be determlned from its
: relatlonshlp to the. entrre. case ) “When gullt has been concluswely proven by competent
‘ev1dence such that no other rat10na1 conclus1on can be reached the Court should not- set a51de a
' conviction because, of 1nsubstant1a1 errors _not affectmg the resultt” -Ba,zley,z298r S.CT .at 5,"377‘ -
S.E.2d at 584. o RN |

Here, the testlmony of Mr. Mayﬁeld and Jesswa Lmdsay d1d not constltute evidence of a
" prior bad act by Bell under Rule’ 404(b) SCRE To the contrary, the testlmony merely artlculated

the victim’s suspzczon that he had sttolen 1tems from her, Both w1tnessses candldly admitted. that‘ |

Judy never called the pohce and complamed of h1m stealmg the 1tems and Jesswa d1d not know s

-

statements such as “ ‘[V1ct1m] was not comfortable around [Hughes] She had some concems g Lo :
about his ... drug use and his lifestyle. And ....T do know for a fact that she talked about getting - *

LI &)

into some verbal altercations -with him, were inadmissible “because they not only revealed
Victim's state -of mind, they described the reasons for her state “of mind.” Hughes, 419 S.C. at .

157, 796 S.E.2d at 178. Howevet, the Court found that admission of the statements was harmless
beyond a reasonable doubt because-the challenged: testimony was cumitlative to other testimony
presented at trial without objection and because of overwhelmmg ev1dence of guilt. /d. at 158-

- 59, 796SE2dat 179-80.

23



‘whether Judy_had confronted him about her suspicions. See R. 17, lines 5-13; %8,- line 17 — 79,

: lme 5 ‘
More 1mportantly, the State presented ev1dence that Bell s:DNA matched the YSTR
' - DNA from the swabs of the bru1ses on the victim’s neck where she had been strangled as well as\

t the DNA from‘ siwabs from\ under the.V1ct1m s.arms and adjacentiareas of her shirt Also whlle"‘
any other 'male w1th the same parental lineage‘ could have left this DNA, the partles stipulated
' ":that “Tyjuan Bell who is the biolog1cal brother of the defendant was working on. the nlght of

o

| September the 12th of 2015 and that he was not at the home of the victim, Judy L1ndsay ? See

" R. 437-38. R i

' The State also presented eyidence that (l) the ‘v1ct1m d1d not like Bell coming to her -
house 'yet he would always return; (2) Jesswa testiﬁed that hé was w1th the v1ct1m when she
- went to bed and, accordingly, was the last person known to have seen her ahve (3) a plastic bag |
"vw1th several pairs of the v1ct1m s panties and an ashtray that belonged to her’were found in the
same ‘secluded are.a\as her body andr near her' body; (4) when 'JeSSica saw the‘black tennis shoes ‘
. he had worn on the night of the murder at Mr. Weldon s apartment they were muddy, as were -
the drag marks found at the scene (5) when police seized these same shoes in a search of’ Mr.,
Weldon s apartment the- shoes were wet and appeared to have been washed (6) Bell told',_
. shifting lies to law en_forcmg about where he had stayed and what he had worn on the night, of
the murder; (7) his lies Vwerev not only refuted by what the ofﬁc"ers.;found or were unable to ,iind,
they were inconsistent with the testlmony of- Ervin ".Chalki.n and -li)arkarious Woods who had :
~ seen him on the 12" and/or the 13th (8) when Mr Woods saw Bell botween roughly 1:00 and-

L

1:30 a. m. on September 13th Bell came “from the srde of’ the abandoned home next to Judy ]

I ’. . N
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residenoe (R. 187—88); (é)pBell wa:s_"“real' jittery’-"zjwhen th;ey‘ spoke and 'asl_<ed Mr. Woods about . . |
his car,. eyen though lBellf was'awar'e“ the. car. belonged~ to.,fWoods; and_(lO) .his clarm inﬂ‘his-_-:
statement to Det. Wade Young thatAhe left the vict‘im’s hoiis'e when Judy went to bed around '
-12:30 or 1t 00 a.m. was contradlcted by the trmehne provrded to pollce by Brranna Lowery of s
) Septernber 13th Ms. Lowery sa1d that she had drrven to Judy s re31dence around 12 30 am. -

_ because she and Jessica were supposed to- go out. The 11ghts were off the front door was open
i “‘and the T. V was on. Yet no one camme out51de when she blew her horn She saw Bell come from -

—

~ ahouse across the street. She asked where Judy and Jesswa were, and he clarmed that he did not *

;e
y

* know. R. 205—06
Thus V1ew1ng the challenged evidence in the proper context and in relatlon to the other |

evidence presented durlng trial, any error in the admlssmn of the hearsay statements was

1

harmless and d1d not warrant a reversal of Bell s convrctron Id

CONCLUSION
' For the above stated reasons Respondent submlts that thls Court should . afﬁrrn Bell 'S J
conviction and sentence.
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