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STATEMENT OF ISSUE ON APPEAL

Did the trial judge err in refusmg to mstruct the jury that in order to find Appellant guilty of

threatening the life of a public official or fam11y member pursuant to S.C. Code §16-3-1040(A),

the jury must find that- Appellant intended his communication to be a true threat and in

. determining if a true threat was 1ntended the ]ury should con51der the facts and circumstances
.. surrounding the communlcatlon‘? ' : ~

c



STATEMENT OF THE CASE

i -

In August of 2017, the Laurens County Grand Jury:‘“ind'icted Appellant, Henry Kevin
Grant, for two counts of .thr,eatening the life of a -p_ublic ofﬁeial or family member, indictments |
#2017-GS-30-1439, 1440. On November 28,2017, Appellant proceeded to jury trial before the. |
Honorable Frank R. Addy, Jr J oel Broome represented Appellant at trial. Margaret Boykin and
- Dale Scott prosecuted the case.. The jury returned verdlcts of gu1lty on both counts. Judge Addy |
sentenced Appellant to five years on indictment #2017 GS 30 1440 and five years suspended |
upon the service of sixteen days trme served followed by three years of probat1on w1th “
_probat1on tolled during the five year_ actrv‘e vsentenc'eon‘ the other charge. A timely notice Qf '

intent to appeal was served on December 4, 2017. Th1s appeal follows.



STANDARD OF REVIEW . R

_ “In cr1m1nal cases an appellate court sits to rev1ew errors of law only.” State V _

Baccus 367 S. C 41 48, 625 S E. 2d 216 220 (2006) “An appellate court will not reverse the

tr1al court's decision regardrng jury. 1nstruct1ons unless the trlal court abused its drscretron ” Clark

V. Cantrell 339 S C. 369 389, 529 S.E. 2d 528 539 (2000) “An abuse of drscretron occurs When‘ 3

. the trial court's rul1ng is based on an erfor of law or, when grounded in factual conclus10ns is

withQut evident1ary_support.” & - S



-,

The trial Judge erred in refusing to- 1nstruct the j Jury that in order to find Appellant guilty
of threatening the life of a public official or family member pursuant to S.C. Code §16-3-
1040(A), the jury must find that Appellant intended his communication to be a true threat
and in determining if a true threat was intended the ]ury should cons1der the facts and

' _clrcumstances surroundmg the communlcatlon

The jury found Appellant gullty of two counts of threatenmg the llfe of a public official

i

or family member. On June 3, 2017 at approxrmately 7 42 PM Officers w1th the Laurens Pol1ce

Department were called to the scene: of a large outsrde gathermg of people based on a 911 call

reportmg a trespasser (R p. 38 -39). The ofﬁcers were unable to determme who placed the 911

call but they notrced an 1nd1v1dual in the crowd who looked l1ke an 1nd1v1dual they had seen on a

wanted poster in their pohce station: (R p 38 l1nes 1- 13) When the ofﬁcer approached and

began to question the’ 1nd1v1dual who resembled the wanted person, Appellant began to curse at

them. (R. p. 40, line 14 — p: 41 lines 1-19). The ofﬁcers determmed that the individual at the

gathering was not war;ted in South Carollna. R. p. 41, .lines -20-&1). Appellant, however,

continued to curse and the ofﬁcers arrested him«for public‘disorderly conduct. (R. p. 41, line 22

- p. 42, lines 1-9). On cross"examina_t’ion one of the ofﬁcers'agre'ed'that Appellant was running

his mouth like a dru.nk'guy,’ vthat Appellant was info\rnled : he was being arrested for public
: - . ; ‘ S

intoxication and that Appellant smelled. strongly of alcohol'. (R pp 51 -54).

After Appellant was arrested and whlle he was belng placed in the pol1ce Veh1cle he told

)

" the arrest1ng ofﬁcer that he was go1ng to rape hlS baby (R p 43 hnes 11- 12) Durmg the .
transport of Appellant to the Ja1l he told the transportmg ofﬁcer that the next time he saw h1m he' B

- was gomg to shoot him in the head (R p 44 l1nes 1- 8) The 1nteract1on w1th the ofﬁcers was .’

‘recorded on the1r body cameras 1ntroduced in ev1dence at\tr1al as State s exhibit #1 and
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t
publlshed to the jury. (R. p 45 line 25 — p 46, llnes 1- 6) Appellant did not resist arrest and he
was not in possessmn of any weapons upon hlS arrest (R pp. 56-57).

During the charge conference Appellant submltted two’ written requests to charge. (R p.
92, line 15 — p. 93, lines l-9). Appellant argued that request to charge number two was based on

Elonis v. United States, 135 S Ct. 2001 (2015) and required the State to prove that Appellant

intended his communication to the pol1ce to be a true threat based on the facts and circumstances
surrounding the communication, (R. p- 93, line 10- p. 94, lines 1-5). The Judge declined to
»charge the request as submitted stating, ‘v‘I think that the inclusion of the phrase ‘knowingly and
willfully’ in section l 040 — here’s the problem.' Andl it 'sufﬁciently addresses what the defense
wants me to chargelnumbe'r»two; which ru respec:tfully. decline to charge the body of what
you’ve included in request to charge number two'.’: I think‘the statute is'pretty clear onvwhat
constitutes criminal conduct and where the line has to'be drawn.” (R. p. 97, line l9 -Pp. 98, line
1). The Judge then 1nstructed the Jury, “In order to prove this crime the State must prove beyond
a reasonable doubt the Defendant knowmgly and w1llfully delivered or conveyed to a publlc
'.ofvﬁc1al ‘any verbal,.written or electronic communication which contained a. threat to take the life
~oforto inﬂict bodily harm up'on the public official or :members of his immediate family if the
threat is directly related to the public lofﬁcial’s\professional responsibiliti_es.” (l{. p. 119, lines 25
.—-p. 120 lines 1-7). .The instructionlfailed to -deﬁne threat. ' The instruction failed to ad.dress '
N
intent. Following . the 1nstruct10ns to the jury the tr1al judge asked, “Asrde from the Court’s
failure to charge Defendant s number two, any addltions exceptions from the Defense?” (R. p.
123, lines 13-15). Defense counsel responded “No Your Honor.” (R. p 123 line 16).

L The tr1al judge erred in refusmg to 1nstruct the j jury that in order to find Appellant gullty‘. :‘

of threatening the life of a public ofﬁmal or family member pursuant to S.C. Code §16 3-



]

'1040(A), the jury must find that Appellant intended his communication to be a frue threat and in-

determining if a true thre'at was intended the jury should consider the facts and ci'rcumstances

urroundmg the commumcatlon In State v. Perkms 306 S.C. 353 354—55 412 S. E 2d 385 386
- (1991), the South Carol1na Supreme Court wrote

“[T]he F1rst Amendment protects a. 51gn1ﬁcant amount: of verbal criticism and‘-
challenge dlrected at police officers.” City of Houston v. Hill, 482 U.S. 451,461, .

- 107:S.Ct. 2502, 2505, 96 L.Ed.2d 398, 412 (1987). The State may not. punlsh a
person for voicing an objection to a police officer where no “fighting words” are’
used. Norwell v. Cincinnati, 414 U.S. 14, 94 S.Ct. 187, 38 L.Ed.2d 170 (1973)
To punrsh only spoken words addressed to a police officer, a statute must be
limited in scope to fighting words that “by their very utterance inflict injury or

* tend to-incite’ an immediate breach of the peace.” Hill, 482 U. S. at 461-462, 107
S.Ct. at 2509-10, .96 L.Ed.2d at 412¢ (quoting Lewis v. City of New Orleans, 415
U.S. 130, 94 S.Ct. 970, 39 L.Ed.2d 214 (1974) As further noted by the United ..

- Statés Supreme Court, ,the “ﬁghtmg ‘words” exceptlon may require narrow.
application in cases 1nvolv1ng words' addressed to a pOllCC officer “because ‘a
properly trained ofﬁcer may reasonably be expected to' exercise a higher degree of
restraint than the average citizen.” Hill, 482 U. S at 462, 107 S. Ct at 2510 96
L:Ed.2d at 412. As stated by the hlgh court: .

The freedom of 1nd1v1duals verbally to oppose or challenge police action without

-thereby risking arrest is one of ‘the principal characteristics by which we

distinguish a free nation from a pollce state ld at 462- 63,\107 S.Ct. at 2510, 96
‘ LEd2dat4l2 13. : , :

S.C. Code Ann. § 16 3-1040(A) prov1des f el

Itis unlawful for a person knowmgly and w1lfully to deliver or convey to-a’ publlc B
official or to a teacher or principal of an elementary of secondary school any letter
or paper, writing, print, missive, document, or electronic communication or verbal
or electronic communication which contains a threat to take the life of or to inflict

. bodily harm upon the public official, teacher, or principal, or members of his
immediaté family if the threat is directly related to the public ofﬁc1al's teacher's,
or principal's profess1onal respons1b1l1t1es 3, : *

There is no quest1on 1n the present case that Appellant knowmgly and w1llfully dellvered
a Verbal commun1cat1on to the ofﬁcers in the case. The questlon 1s whether the commumcatlon
'const1tuted a true threat The Judge S 1nstruct1on to the jury fa1led to define true threat and fa1led .

to address intent. In order to determme 1f a true threat was 1ntended thej Jury should have been

- r



. instructed as to the mens rea required as tci the threat. The jury additionally should have been

. instructed that they should consider the facts'and circumstances surrounding the communication

in order to determine if a true thieat was intended.

In Elonis v. Uniteel Stetes, 135 S.Ct. 2001 (2015), the caee’cited by Appellant at trial, the
Court addressed thebmens rea required fer_' an ‘Violl.at'ior_l.of lé U;_S'.C. §875(c), which provides,-
“Whoever transmits in itltefstate of fere.igti Allcomr-nver’ce any con’tmunication containing ... any
threat to inj‘ure the persoﬁ of ztnother, sha_ll be ﬁped urider this title lo.r imprisoned not mote than

~

five years, or, both.” El:'oniAs,‘ like Appellant in the present case, requested a jury inbstr}‘lctio‘n that
the government must preve.that he intendetl "_to cefnmunicate‘ a'true tttreat. The trial jltdge denied
the request and inetead instructed the jury that, “A statement is a true threat when a defendant
intentionally 4mal_<es‘ a sta‘lt—ement in a context ..or under such circumstanées wherein a reasonable

peréon»' would foresee that the ‘\statement’woqld be interpreted by those to.whom the maker

*communicates the statement as a serious expression of an intention to inflict bodily injury or take

the life of .an individual.’f. Elonis v. United Sta‘ltes,'. 13'5 S. Ct. 2001, 2007 (2015). The Court
reversed writing, *“The ju.ry‘ was instrﬁctect that the Government need prove -ottly that a
rea’sdnabl’é person wduld’regafd EleniSYS 'edtﬂmuhications ae thvfea‘t‘s’, and that was error Fedetal B
crimivr.la’l.’liability genefally dees not turn sotlely on the results of an act without con’sideting the |
defert&ént’s mental state. That understandir;g ‘took deep and early root in American‘soil’ and
' Congress left it 1ntact here Under Sectlon 875(c) wrongdomg must be conscmus to be

cr1m1nal Morlssette 342 U S, at 252 72 S Ct 240 ” Elonis; 135 S. Ct. at 2012 The Court

declined to decide if recklessness would suffice for crlmma_l liability pursuant to. 18 US.C.

v !

" §875(c).



While the judge in the present case did not instmct_ the jury that the State need: prove 'only |
that a reasonable person would regard Appellant’s cornrnunications as threats as the judge did in
Eloms the Judge in the present case, falled to 1nstruct on the mens rea requlred as to the threat
failed to deﬁne true threat and failed to 1nstruct the j Jury that in determmlng 1f a true threat was
intended they should considern the facts and c1r'cumstances surroundlng the comrnunleatron. _As
the Court noted in E_lm,.r“The parties agree that‘a‘d.efendant under Section 875(¢c) rnust know
that he is transmitting a cornmunicati_on. But cornrnunicating something is not what makes the
conduct wrongful > Here ‘the crucial element separatlng legal innocence from wrongful

“conduct’ is the threatemng nature of the communlcatlon Id at 73, 115 S.Ct. 464 The mental -,
state requrrement must therefore apply to the fact that the communication contams a threat ” 135 -
S. Ct. at 2011-. The Wlllful language contalned in S.Cr Code Ann. § 16 3- 1040(A) that was
absent in the federal statute at issue in Elonis, 1ndlcates that both the communication and the

threat must be willful, not simply reckless. The judge should have instructed the jury that: the '

State must prove that Appellant intended to communicate a true threat.

In Umted States v. White, 810 F. 3d 212, 220 21 (4th Cir. ), the Fourth Circuit. Court of

Appeals addressed §875(c) after the Court s dec1s1on in Elonls wr1t1ng

What that means, in this circuit after Elonis, is that a conviction pursuant to §
875(c) now entails “what the [statute requires] (a subjectively intended threat) and
[also] what constitutional avoidance principles demand (an objectively real
threat).” See United States v. Jeffries, 692 F.3d 473, 485 (6th Cir.2012) (Sutton;,
J., dubitante). That is: (1) that the defendant knowingly transmitted a .
communication in interstate or forelgn commerce; (2) that the defendant -
subjectively intended the communication as a threat; and (3) that the coritent of
the communication contained a “true threat” to kidnap or injure. To prove the
second element, the Government, consistént with Elonis, must establish that the.
defendant transmitted the éomfnunic’atiOn “for_the purpose of issuing a threat, or
with knowledge that the communication will be viewed as'a threat,” or, perhaps,
with reckless disregard for the likelihood that the communication will be viewed
as a threat. See Elonis, 135 S.Ct. at 2012-13. And to establish the third element,
in keeping with our prior cases, the prosecution must show that an ordinary, - °

g



reasonable recipient who is familiar'With the context in whichh'the statement. is
made would interpret it as a serious expresswn of an 1ntent to' do harm. See
Whlte 670 F.3d at 508—10 :

Followmg the loglc 1n Whlte w1th regard to- §875(c) thls Court should ﬁnd that S C.
Code Ann. § 16-3- 1040(A) requlres that the defendant know1ng1y and w111ﬁ.111y dehvered a
- communication, that the defendant 1ntended »the communlcatlon as a threat and that the content
' of the communlcatlon contamed a true threat In the nresent case the Judge\ should have

- instructed the j Jury that in order to conv1ct the defendant of threatenlng the 11fe of a pubhc official

. or famﬂy member they must ﬁnd that cons1der1ng the facts ‘and cncumstances surroundmg the o R

communlcatlon, ‘the defendantgmtended;hls»communlcatlon to be a true threat. As the finders ,'of‘
. fact the jury should determine if the defendant intend'ed-fhis communication to be a true threat as
opposed to 51mply opposmon to pollce actlon

In State v. Jackson,. 297 S. .C. 523 526 37 S E. 2d 570 572 (1989) the South. Carohna

Supreme Court wrote, “Jury 1nstruct10ns must be con51dered as a whole and, if as a whole they

-are free from erTor, any 1solated portlons wh1ch mlght be mlsleadlng do not constltute rever51ble
}

error. State v. Thompson 278 S.C. 1, 292 S E. 2d 581 cert denled 456 U.S. 938 102 S.Ct. -

1996, 72 LEd2d 458 (1982) State v Danlels 231 SC 176 97 SE2d 902 (1957) d

Con51dered asa whole the jury 1nstruct10ns in the present case falled to instruct the Jury of any
* + criminal intent requrred for a conviction for threatenmg the life of a publrcA official. Thev tr1al

judge erred in refusing to instruct the jury, on intent as reduested by Appellant.



CONCLUSION

Based on the argument above, this Court should reverse the conviction and remand for a

Kathrine H. Hudgins %

Appellate Defender

new trial.
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