STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) Civil Action No.: 2018-CP-10-2175
AMERICAN STAR DEVELOPMENT SC, )
LLC; KKMC INVESTMENTS, LLCAND )
2. LG )
) ORDER CANCELLING
Plaintiffs, ) LIS PENDENS
) =
3 RECEIVE %
PULTEGROUP, INC.; PULTE HOME )R D ey
CORPORATION, N/K/A PULTE HOME T e
COMPANY, LLC; AND JW HOMES, LLC ) N 25 2019 Z
Defendants. 50 Court of Appea’s ;
)

This matter came before the Court for hearing on September 21, 2018, on the Amended
Motion to Cancel Lis Pendens of Defendant Pulte Home Corporation, n/k/a Pulte Home Company,
(“‘Pulte”) seeking to cancel the three /is pendens filed by Plaintiffs on real property owned by Pulte.
G. Trenholm Walker, Esq. and John P. Linton, Jr., Esq., appeared on behalf of Pulte, and E.
Brandon Gaskins, Esq. appeared on behalf of Plaintiffs. Defendant J. W. Homes, LLC, (“JWH”)
was represented at the hearing by Susan M. Gaddy, Esq. For the reasons explained herein, the
Court GRANTS the motion and cancels the three Lis Pendens filed by Plaintiffs.

BACKGROUND

Plaintiff American Star Development SC, LLC, filed a Summons and Complaint against
the above captioned defendants on April 26, 2018, and an Amended Complaint (adding the other
two Plaintiffs) on May 1, 2018. Plaintiffs filed a Lis Pendens on April 26, 2018, an Amended Lis
Pendens on June 13, 2018, and a Second Amended Lis Pendens on August 28, 2018 (collectively

referenced as “the Lis Pendens™).



According to the allegations of 'Tthe Amended Complaint, Plaintiff American Star

Development SC, LLC, (“American Star”) is the former owner of 24.81 acres in Mount Pleasant

(t.he “Property”). Plainitiff American Star sold the Property to Defendant JWH, now known as

-Falcon Properties, LLC. Defendant JWH later sold the Propeﬁy to Defendant Pl;llte p_urétiant to a
written Asset Pufchase Agfeement bet'weén éulte‘ and JWH.! Accoydiﬁg’ to the Agreement for
" Purchase and Sale between American Star Development SC, LLC ("Seller") and JWH
Acquisitions, LLC or its assigns dated Febr'uary 25, 2015, copy attached as Exhibit A to the
Amended Complaint (the “Agreement”), the Property was iﬁtended to be developed into at l.east

73 single family residential lots. Exhibit A at § 11(b).

The Second Amended L.is Pendens asserts that the Amended Corhplaint affects 46 separate

lots that are part of the final plat of a subdivision of the Property now owned by Pulte that was
recorded June 21, 2018, in Plat Book.L18 at .Pages;v0336-0339 in the ROD Office for Charleston
County, according to the property description attached.'to the Second Amended Lis Pendens.

The Amended Complaint alleges, among other things, thét Pulte é,ssumed. the terms of the

e -Agreement-and s liable thereunder “to design, seek_approVal for; and construct” a road that' -

connects the Property to adjoining land owned by Ameriéan Star. Plaintiffs allege that Pulte has

breached the Agreement by failing to design, seek approval for, and construct the.connecting road.

Plaintiff American Star also alleges it “has been damaged by the diminution in value” of its -

adjacent property “resulting from lack of access” to it from the Property.

Plaintiff’s first cause of action is for breach. of contract against Pulte, seeking the relief of

specific performance requiring Pulte to design and construct the connection road on Pulte’s own -

' Terms of the JWH-Pulte Asset Purchase Agreement are not before the court.
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.property or, in the alternatlve for an award of money damages for the alleged loss in value of 1ts

adjommg land due to the lack of the connectton road

The second cause of actron in’ the Amended Complamt asserts that Pulte is equltably

: _estopped.from denymg obhgatron to. de51gn seek approval for and construct the Connectton and ‘ ‘

it should be ordered to fulﬁl such obhgatron
Plaintiffs’ th1rd cause of actlon for declaratory Judgment is premrsed on another provrsron ‘

of the Agreement deahng wrth the possrble condemnauon ofa portron of the Property fora pubhc o

- road rrght of way Plamtlffs allege the Agreement obhgates Pulte to split the net proceeds from
. any such condemnatlon w1th Plamtlffs Plamtlffs therefore seek a declaratory Judgment that Pulte.

) has the “obl1gat10n to share the proceeds from any subsequent condemnatron with Plamtlffs

Fhe Amended Complamt does not contam any allegatlons assemng a clarm to establlsh an

easement nor does the Agreement attached as Exhlblt A that is the ba51s for Plamtrffs clarms refer

'to the grant of an easement or' eyen‘ use the vword “easer’nent” 'con_cemmg the alleged conne,ct’jon ‘

road. . - : o

The Second Amended Lzs Pendens purports to provrde notrce that 46 separate parcels' '

: --owned by Pulte are real estate [15] affected by” the actron However there are no allegattons in -

the Amended Complamt assertmg any rlght to, tnterest in, or encumbrance on, the title to any of” ‘:

these pareels or any of the Property

South Carolma Code 15 1 1- 10 allows the ﬁllng oflzs pendens onlyin® :an actlon ajfecttng R

 the tttle to real property.’ (double emphasrs added) A crrcurt court properly cancels a lzs pendens =

when the ‘action does not affect the title to real propertv See Carohna Park Assocrates LLC v,

Marmo 400 S. C 1 9 732 S.E. 2d 876 880 (2012) ( 1fthe court ﬁnds that the lis pendens does not



affect [ ] the trtle to: real property as requrred under § 15 11— 10 the lis pendens is not authorlzed

by the statute and the statute does not lrmrt the court s power ‘to- cancel it. ”) The ﬁlmg of a lzs |
pendens is an extraordmary prrvrlege granted by statute and strrct comphance w1th the statutory -

provrslons 1s requrred See South Carolma Nat l Bank v. Cook 291 S. C 530 532,354 S E 2d 562, )

: 563 (1987) (ﬁndmg a complamt ﬁled more than twenty days after the ﬁlmg of the lzs pendens

: renders the Its pendens mvahd)

In this case, the threshold statutory requrrement is. not met. The allegatlons of the Amended o

Complamt do not assert that thrs actron affects tltle to Pulte S real property

Plarntrffs correctly note the extraordrnnary statutory pnvrlege to frle alis pendens apphes,

not only to those cases that mvolve the questron of trtle but also those cases that are brought to -

estabhsh an equltable estate mterest or rrght ‘in’ specrfrc real property or to. eenforce an

encumbrance See Pond Place Partners Inc V. Poole 351 S. C 1, 17 567 S. E2d 881 889 (Ct

. App. 2002) (hstlng types of actrons that may suffrcrently allege trtle to real property 1s aftected

)

such that a lis pendens is proper) Plamtrffs argue that the lzs pendens rs proper because therr

clarms are essentrally clarms to establrsh thc exrstence of an easement enforce an encumbrance
and/or establrsh an equrtable mterest in real property

However,’ as drscussed above the alleganons of. the Amended Complarnt do riot assert any

such clarms even when consxdermg all the relevant terms of the Agrcemcnt attached to the .
Amcndcd Complamt as Exhrbrt A Addltronally, the prayer seeks the followrng relref makrng no o

mention of enforcrng an easement or- encumbrance or establrshmg an equrtable mterest m the_'." o

: Property or the lots subjected to the Second Amended Lzs Pendens

a - “That this. Court enter Judgment (1) against PulteGroup and/or PHC '
and grant specrfrc performance requiring, PulteGroup and/or PHC to desrgn seek -
approval for and construct the Connectron (n) or, alternatrvely, award damages to -

e o



Amencan Star for the loss in- value of the Adjacent Property etther agamst EEN
_PulteGroup, PHC and/or JWH : .

' jb.' That thlS Court enter ES declaratory Judgment that PulteGroup and'
PHC are successors to JWH with respect to JWH's obligations under the Agreement. =
and, therefore, have an obligation to.share with Plaintiffs the proceeds from any
~subsequent condemnatlon of the Prlmus Property or any portton thereof
‘The prayer does not seek rellef that affects tztle to Pulte S real property Plamtxffs do not
seek to estabhsh an easement equrtable estate or nght 1n real property or enforce any encumbrance
on real property. -
L1kew1se the alleged obllgatlon to share proceeds from a future condemnatlon of a part of :
 the Property for a road rrght of way—the subject of the thlrd cause of actlon and subparagraph (b)

of the prayer for rehef—does not. affect the title to the lots or the Property Plamtrffs mstead assert :

“an alleged contractual nght to money (1 e, condemnat1on pr oceeds) Pla1nt1ffs rlght or 1nterest

. 1f any, concerns personal property, not real property See _g_ Martm & Earle V. Maxwell et al :
< 86 S C. 1, 67 S E. 2d 962 964 (1910) (“Smce under the wrll the trustee therem named was to’ sell%:
: the land and d1v1de the proceeds of the sale after the death of the lrfe beneﬁcrary, the 1nterest ot E.

-..B. Maxwell and’ the other ¢children of Mrs Maxwell isa contlngent 1nterest not in. the land but m‘_ .

the proceeds of the land Wl’llCh is personalty ”) see also Caulkv Orange Countv, 661 So 2cl 932, -
934 (Fla 5th Dlst App 1995) (holdmg a covenant purportmg to reserve. to a grantor a rlght to ,

condemnatron proceeds could not run w1th the land because [the only thmg the covenant m the

: mstant case really touches and concerns’ 1s the 1ntangrble personal property, namely cash that . .

may be patd by a condemnor ”)

_ Therefore, the ‘Court ﬁnds the Lis f__’_endens s 'impr"o‘per and ’grants Pulte’s motion.



CONCLUSION

IT IS THEREFORE ORDERED, for the foregoing reasons, that Pulte’s Amended
Motion to Cancel Lis Pendens be, and the same is hereby, GRANTED and the Second Amended
Lis Pendens, Amended Lis Pendens, and Lis Pendens filed herein are hereby CANCELLED.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Clerk of Court
is hereby directed to mark the Second Amended Lis Pendens filed August 28, 2018, the Amended
Lis Pendens filed June 13, 2018, and the Lis Pendens filed April 6, 2018 (Court File No. 2018-LP-

10-336), as cancelled and dissolved ten (10) days from the date of entry of this Order.

Y51/

AND IT IS SO ORDERED!

November ’L ,2018 R. I'l‘awton Mclntosh /’
Anderson, South Carolina @h Carolina Circuit Court Judge




