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VS. ) Transcript of Record
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STEPHEN WILHITE,
having been duly sworn} testified as follows:
- THE CLE?K: Defendant is sworn, Your Honor.

MR. MILLER: Your Honor, before the court is
Stephen Brett Wilhite. He is here today to plead guilty to
the charge contained in Indictment 2015-GS-02-591. That is
a true-billed indictment for temporary use of the vehic]ev
without permission. ,

THE COURT: I'm sorry. Mrj Miller, we were just
getting stuff from the Supreme Court up here.

MR. MILLER: Yes, sir. |

THE COURT: Go ahead.

MR. MILLER: He's here to plea, Your Honor,
straight up plea with no recommendation.

THE COURT: boes he have a record? Mr. Wilhite
have a record?

MR. MILLER: He does, Your Honor. His record goes
back to 2008. He had a possession of 1é;s than a gram of
meth.or cocaine base. That was a first offense. 'He was
placed on probation for that offense. He had a public
disorderly conduct in 2009, Driving under Suspension and
attempt to possess a controlied substance in 2009; petit

larceny and what they 1ist an a miscellaneous criminal

offense. It stemmed from a drug paraphernalia charge,
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"February of 2010; traffic offenses, including DUS and

possession of marijuana in 2010; and petit larceny in 2010;
financial transaction card\fraud, 2010; at that time, this
Court revoked 3 years and terminated his probation. That
was from August of 2010; shoplifting in 2011; breaking into
automobiles .and possession of meth or coke second offense '
on August 31st of 2011, he was sentenced to 5 years,
suspended -- and $1,000, suspended upon 3 years and $500
plus probation for 5 years. And I believe that's the
charge he's on probation for at the current time, Your
Hoﬁor.

THE COURT: 1Is that correct, ma'am?

PROBATION AGENT: Yes, sir, he's on for four
different indictments: Grand larceny, burglary third,
another grand larceny.

THE COURT: What was the sentences on each one of
them and when was 1it. .

PROBATION AGENT: They're all for the same, 5 years
suspended to 2 years and 3 yeafs probation.
| THE COURT: 5, 3 and 5?

PROBATION AGENT: 5, 2 and 3. 5 years suspended on
the séfvice of 2 years, and 3 years probation.

THE COURT: & suspended to 2, 3 years of probation.

PROBATION AGENT: Yes, sir.

THE COURT: And when was that; please?
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PROBATION AGENT: July 24th, 2013.

THE COURT: And this occurred a Tittle over a year
later; is that correct? Is that correct, anybody?

PROBATION AGENT: Yeé, sir, actually, Your Honor,
the original probation, -that was on was back in 2011 where
he had a failure to stop for a blue 1ight, financial
transaction card and breaking into automobiles. And then
in 2013 he got charged again and got'put on probétion for
burglary third, grand larceny, another grand larceny, which
was an enhancement, a shoplifting and another breaking into
automobiles charge. So that probation started up in 2013,
August of 2013. He was incarcerated for a 2 year time --
sentence at that time.. And so shortly after‘he got out of
prison on that charge is whenever he picked up this charge
which was September of 2014. |

THE COURT: Mr. Hayes, you represent Mr. Wilhite in
connection with a charges in Indictment 15-GS-02-591, an
indictment for use of a vehicle without permission on a
temporary basis.

MR. HAYES: Yes, sir.

THE COURT: Have you advised him it carries up to a
year and/or a $500 fine? |

MR. HAYES: Yes, sir.

THE COURT: You advised him of his right to a trial

by jury?
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MR. HAYES: Yes, sir.

THE COURT: You advised him that a plea will
violate the terms of his probation where he's 1ook1hg at 3
years? |

MR. HAYES: Yes, sir.

THE COURT: How does he indicate tb you he wishes
to p1eé?

MR. HAYES: Guilty, sir.

THE COURT: You agree with that?

‘MR. HAYES: Yes, sir.

THE COURT: Mr. Wilhite, you stand before me

charged with use of a vehicle without permission on a

temporary basis. That carries up to a year and/or a $500

fine. You understand that?

THE DEFENDANT: Yes, sir.

THE COURT: You understand those charges and the
- potential sentence, how do you wish the plea? Not guilty
or guilty? |

THE DEFENDANT: I'm guilty, sir.

‘THE COURT: By pleading guilty you will give up our
right to remain silent, your right to trial by jury'and you

will violate the terms of your probation where you're
looking at 3 years. Do you understand that? |
THE DEFENDANT: Yes, sir.
THE COURT: Understanding that, do you still wish
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1“ to plead guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Has anyone promised you anything to
make yoh plead guilty? |

THE DEFENDANT: No, sir,

THE COURT: Are you satisfied with your lawyer?

THE DEFENDANT: Yes, sir.

THE COURT: Are you today under the influence of
alcohol or drugs?

THE DEFENDANT: No, sir.

THE.COURT: Are you pleading guilty of your own
free will? |

"THE DEFENDANT: Yes, sir.

THE COURT: Did you, sir, here in Aiken bounty on
or about September 9 of last year use a vehicle, a 2000
Honda motorcycle, belonging tg one Candice Hite, with the
attempt to deprive her of that vehicle an a temporary
basis. |

THE DEFENDANT: Yes, sir. \

THE COURT: A1l right. Set the plea, Mr. Miller.

MR. MILLER: Your Honor, on September 9, officers
with the Aiken County Sheriff's Office were dispatched to
meet with the victim, a Ms. Candice Hite at 13 -- 345
Connector Road in Aiken County in reference to albreach'of

trust. Ms. Hite said she'd loaned her 2000 Honda CBR
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1[[ motorcycTe that was red and white in color to the.

defendant, Mr. Wilhite that he would return the vehicle to
her on September 8th, at 4:30 in the afternoon.

Ms. Hite said she had several text messages from
the defendant stated he would return to vehicle but she
wasn't able to make contact with him by telephone and he
had refused and failed to return the vehicle.

Officers at that time attempted to contact the
defendant by phone and they couldn't get in touch with him
either and ultimately they located the motorcycle at I
McKinney Street in Aiken County in Beech Island. At that
time the vehicle was returned to Ms. Hite.

MR. HAYES: May it please the Court, Judge. He is
29 years of age. A 1ittle context, the motorcycle was his
and they had purchased it together and she had put it in
his name. They were boyfriend and girlfriend. They were
having a -- an argument over their relationship and when he
left, he decided he was going to go see his father. 1I've
known Mr. Wilhite for a long time and in August, I was at
the soccer fields with my son watching him p1ay soccer and
his brother was actually a coach. His dad and brother both
approached me and was telling me about how Mr, W11hite was
doing. I know I'd seen him several times out there at the
practice f1e1d and he appeared to be doing very well.

About this time we were talking and when he had an
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argument with her, he called his dad- and his dad was at the

~Take. He new his dad wasn't home, so instead of going home

to stay with his dad, he decided to go see some/friends,

which put him on the spiral of going back to drug use.
Unfortunately, this is what his issues have been

for a very long time, an addiction. While he was in the

Aiken County jail and we were waiting to come the Court,

the probation did a paperwork review and put him on a leg

monitor and he was scheduled to try to go into an inpatient
rehab, which is what he very much wishes to be able to do.
He thinks that would help him greatly in his 1s$ues.
However, he ended up violating the curfew becauée of the
drug use and was put back in the Aiken County jail.

Judge, he attends Milbrook Baptist Church and there
are friends in court that has been working with Mr. Wilhite
for quite a while as wef]. Judge, he's got a great
support.

THE COURT: I understand, but he's done probation
two times before and he keeps violating and violating.

He's got another break, as soon as he gets out, he's right
back into --

MR. HAYES: Yes, sir.

THE COURT: -- into criminal activity. I don't
know what else to do with him other than to recommend ATU,

which is the Addictions Treatment Unit.
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MR. HAYES: Yes, sir. Judge, we -- he wants me to
ask the Court to consider a possibility of some sentence
that would allow him to get into rehab.

THE COURT: I understand. You're doiﬁg your job
though. I'm pretty easy to get along with, but once they
violate and violate, you know, you give them.a chance and
give them a chance and he just seems to not want to comply
with anything. I'm going to sentence him to one year on
this charge. It w111 run concurrent to his probation. I'm
going to revoke him in full, terminate and convert to civil
judgment.

What's that Indictment Number, ma'am?

PROBATION AGENT: There's four different ones, Your
Honor, the same sentence. You want to just revoke --
| THE COURT: Just give me one.

PROBATION AGENT: Yes, sir. 2013-GS-02-1259.

THE COURT: 1I'11 give him credit for the time
served. |

MR. HAYES: Yes, sir, he did 129 days.

THE COURT: Thanks.

PROBATION AGENT: Your Honor, shall I terminate all
three cases?

THE COURT:. Yes, ma'am.

x % % & # % + % * END OF TRANSCRIPT * * * * * * » * »
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State of South Carolina )
' ) Certificate of Reporter

County of Aiken )

I, THE UNDERSIGNED, Brenda J. Sigwald, Official
Court Reporter for the Eleventh Judicial Circuit of the
State of\éouth Carolina, do hereby certify that I reported
the proceedings‘in ihe captioned case in the Court of
General Sessions in and for the State of South Carolina on
23rd day of April 2015.

I FURTHER CERTIFY that the foregoing pages

constitute a true, accurate and complete transcript of said

hearing.

I FURTHER CERTIFY that I am neither kin, counsel,

-nor of interest to any party hereto.

IN WITNESS WHEREOF, I have hereunto set my hand and
seal at Aiken County, this 25th day of August, 2017.

ZzuuhZng;L :iéﬁunzékf

Brenda J.“Sigwald, '

Court Reporter and Notary Public
For the State of South Carolina
My commission expires

January 4, 2020
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FORMS.
STATE OF SOUTH CAROLINA ) XD / 5’ CP' 0 2 - 0 ﬂﬁ?ﬂx3
\ ) IN THE COURT OF COMMON PLEAS
Covnty of _ A1 kan 2 2013001090017
Shaphan . Bilkibe 339390
Full name and prison numbey {if any) of Applicant g Ao,q A oa loqw/7z
. )
" 3 "' APFLICATIONFOR
State of South Cerolina g POST-CON'V]CT!ON RELIEF
) . . .
)
)
In order for this applicarion to receive consideration by the Court, it shall be in writing (legibly N 9: W

handwritien or typewritien), signed by the applicant and verified (nowarized), and it shall set forth in
concise form the snswers 1o each applicable question. 1f necessary, spplicant may fumish his enswer to a
particular qusuon on the reverse side of the page or on an additional page. Applicant shall make clear¢o
which question any such continued answer refers.

Since every spplication must be sworn under oath, say false siatement of s material fact therein
may serve as the basis of prosecution and conviction for perjury. Apphcams should, therefore, exercise
care (o assure thal all answers are true and comrect,

e apphcamm is 1aken in forme payperis, it shall include an affidavit (antached st the back of

1the form) sening forth informetion which establishes that applicant will be unsble to pay the fees and

costs of the proceedmgs When the application is completed, the origina) shall be mailed to the Cletk of
Count for the County in which the applicant was convicted.

‘\‘/
N

1. Place of detention

2, Name and Jocation of Court which imposed sentence

3, Name(s) of'co-defendant(s) (if any)

4, The indictment number or numbers (if known) uvpon which and the offenses for which
sentence was imposed:
(8)
(v)




)

(©)

The date upon which senteace was imposed and the terms of the sentence:
(a) .

(®)

Check whether a Tinding ‘of guilty was made: '
(e)  afiera plea of guilty

(b)  afier a plea of not guilty _

(c) " afiera p!éa of nolo contendere

Did you appeal from the judgment of conviction or the imposition of semence?

If you answered “yes" to (7), list: .
(8)  the name of each Court t0 which you sppealed:
L .

(b) the esult in each such Court to which you eppealed: ‘ K

» . . LI Y

{c) ~ the date of each such result:

ji.

fii.

(d)  ifknown, citations of any written opinjon or orders entered pursiiant to such
Tesults:
i.

iii.

" 'If you answered "no® 10 (7), state your reasons for not so appealing:

(a)

(v

(3¢ )

13

.

» -~
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1. .

120

13.

©

/

State concisely the grounds on wh'ich'yon base your allegation that you ave being beld in

custody wnlawfully:

(2)

b)

(c)

LA 4

in(30)
(a)

State concisely end in the same order the facts which suppont each of the grounds set out

(b)
(c)

Prior 10 this application have you filed with respect 1o this conviction:

(a)

(b)  any petition in State or Federa] Courts for habeas corpus or post-convictions

(c)

(@)

any petition in a S1ate Court under South Carolina Law?

relief?

if any, already specified in (8)?

any petition in the United Siates Supreme Court for certiorari other tham petitions,

any other petitions, motions or applications in this or any other Couri?
1f you answered "yes” 10 any part of (12), Jist with respect to each petition, motion or

application:
(a8)  ihe specific nature thereof:

i

ik

jii.
iv.
)

i

the name and lotstion of the Court in which each wes filed:

i A

vee
m.

v,

L)
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1.

iii.
iv.

©

iv.

the disposition thereof:

r

* the date of each such disposition:

P

if known, citations of any writien opinions or orders entered pursuam to each such

disposition:

.

Has any ground set forth in (10) been previously presented to this or any other Court,
State or Federa], in any petition, motion or application which you have filed?

If you answered “yes™ 10 (14) identify:

(@)
i
ii.
i,

)

i

i,

which grounds have been presented:

the proceedings in which each ground was raised:

Revised 3/2003

15
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17.

18,

11 any ground set fosth in (10) has not-previously been presented 40 any Court, Stste or
Federal, set forth the ground and state concisely the reasons v'vhy such ground has not
previously been presented: T ' '
@) '
®)
(c)
Were you represented by an atiomey at any time during the course of:
{8)  your asraignment and plea?
(b)  yout trigl, if any? ‘ \
(c)  your sentencing? ' '
{(d)  your sppeal, if any, from the judgment of conviction or the imposition of
sentence?
(e)  preparation, presentation or consideration of any petitit;ns, motions or
‘applications with respeet to this conviction, which you filed? '

1f you answered “yes” 10 one or more pants of (17), list:
(8)  thename and address of each atiorney who represented you: © |

i.

%

{(b)  1he proceedings at which each such attomey represented you:

iil.

Revised 3/2003



19.  State clearly the relief'you seek in §iling this applicetion: .

20.  Are you now under sentence from any other court that you have not challenged?

- STATE OF SOUTH CAROLINA ) . - et .o

) VERIFICATION
Countyof __Aikawn . - 2 ) '
1, Sheohun B, 1iibiie _, being duly swom

upon my oath, depose and say that J have subscribed 10 tbe foregoing application; that 1 know the
contents thereof; that it includes every ground known 10 me for vacating, setting aside or

 correcting the conviction and sentence atiacked in 1h:s application; and that the matters and

allegations thercm set forth are true.

SWORN 10 and subscribed before me this _/
day of b/ s~ .

(A/ijyz_—-—' PLs)

NOMO'P:OH)'«. .

My Commission Expires: _<3 f ’a'l 434

Revised 3/2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
_ OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

1, Stefhen R WA e ' .h.exeby apply for leave to
proceed in this sction without prepaymerit of fees or costs or security therefor. In support of my
application ] deciase under penalty of perjury that the following facts are true:

(1)  1amthe applican! in this action and ] believe 1 am entitled 10 redress.

(2) Because of my poverty 1 am unable 10 pay the costs of said proceeding or give

security thereof.
’ Bk T

Applicans

SWORN or affirmed 10 and spbscribed before me this
/& day of Leplonber  , Q0iy” .

mgﬂi fv Mﬁ - '. o : e

Norery Public

My Commission Expires: __ <"~ £ 202

~

Revised 3/2003




B A

L e Y

N et o

NS aatame 260~ e T O A Ty -

L

J T e

¢

Answer  Sheed | %Lﬁ&

L Pace of dedention: SECDC

L Mame and location of count whick toalestd  Semttncth
Eﬁ“k(\'\ COUV\"'-’ Cnvr‘" “st-l.

Ibq Q""k Aves

Alkan, 50 29802

3. Namr oF Co-de Pu.J..h-l.: /V\/'A

({.T“ l.AJl‘CMlh"' MOMLCr of Aumbers ufon whicl and e

offenses  for wihiel Senteard  wes EW\POSGJ: 20,3"-f"02 '0‘25—"/.

iS-gs-02- 00591,

5. The dide WPan whith Sentence  nd :prScJ and Ho  derms
io{-‘ e sentencel Apri 23, 29"; vse of vebicle withot

Permisslon Tor  temp. Puepass oh\\f,vnconnu.hel o obler Crimy,

?Wb"‘nh\ V"O"\‘HUN ly;c‘r fuin Concurrent with 3\,;" frobetlon

yeelation

b, Check whither o ?h“nT of 1...'“'1 wes  made! after a
S of Tn‘”"’.

|
1-3 D¢d yov &N)Ml Prom Hhe &-Jtthu\'} of  conuibion of #Ha

: hw\?os-‘{-hv\ 'b‘p Sl-w\-u\c.g?'. Ao

P P e R TP

e

B

PR —



C

C

Bethlo LT

i you answirid ne *o(‘l),ﬁ-s{-c. yovr feaSons for pot So

appaling! ¥ ddwt kuow tut T coudd appesl @ 70.‘”"
?ka.i‘ ?\{&.\ T,;H, ' "’o ‘!‘u'.\?- vef{.'d( vt l\nJ 1‘¢‘.v\¥thctu'

1o IYr7 thew  Peobatiow shpia‘ vp  and Suée‘t\ Eﬂo-’r fv"y
revoented mr Probation, To way u“.\.srs'ﬁud.';.1 T  wa$ qlru.Jr
Su--hm,cJ‘ On w\.y Probation v.olation.Mr. Semtrr fenttnetd

me 4y Inpotient Jr.:' rekad  for (.

lo. Stade Concfﬂ.lr the 7ro.m-h an  whicl yo- bese your

alle «‘”on +Lh\' (YY) c-\vq. Lt:h Ltll ‘ H CvSkJ }(‘ug#‘c{‘:v{.
[ ¥ { 1}

asSistance of counfel,XTf T would heva  Kuown M\, QPO"&“M{

Was 10-&-« be eevocated M‘ah, T  would neve, fiesd 7.;.'“-{
Yo fhat ch,a..I w/ns +ou T Weavld recleve 'l-tw«.

Servid For tlo cL-_v1o. LH I wns sembuaced b Lyr.

e stede cn\c:nl\f and  tw the  sama order Fhe facks wlil

\ Su"od eaclt of Ho 7rouu45 Set outd Mr. Heyus  Come  Seenm

me tw e lall and  Slowdd mt o fext s g
Frowa  Mr. mMor steting Head 10 T Pleed c’u.‘liy to

temp, yse  of vehic]s ‘/'lu‘ be weeld dismuys  #le k"an’f.'k7
and My, /{s)ﬁs i m T weuld ?H sentinced b fime

‘51PV¢J-IA‘+G"J T Jes semhneed b lyr. Hlen ervkl-'Hoh)
Stepped vp and revielnded my Probablon and I was Semdenced

to 71r3- on 4. Dec L,'Zof‘l I  wes Seatinced ‘/ Mr. Somber

w ;aeo\-\-'-(-k-i cehal  for M}r Violition. S0 4o My kuowch7(

r tJas Sb:ng to covet o raciive Hlwme  serued -

A L LTI

CAT——y T

S

rhm s e,

[ aopoe
O ey



At ——a v a ¢ -

¢ S r gy

“Bato i

and 4o back o Fle Cﬂun'l” AP U S Wb ow
LtJ Spact for \P-J\c.k,

i .
12 Priov 4o s Afe\h.ahov\ havt \ou F-‘RJ A X N"?“"

4o His Lm\v,‘c.'hlou: Mo

1Y, Has By 7.-0.,,“} sed Serbl Y (10) been Qrw.‘ousl, fresented

"0 'H.ff o Qh" c'l'Ln- C°ur4) f‘h".i oy c-l.-‘-u-f-l.:n cum1
,P&H-ioh,Mo“ou or qp,ol.‘u"--‘oh hied yov have F.;ka?
no

1. X am st new 9:.\4:“7 ot what T can b
oy and qut Hhes Semtinet  svar dventd.If T
would  have  had  belr  assistance at Ha fraaa
T would not have flead qu. Hy o any Hing

17 A.) yes
(.) Yes

i¥. Daved H‘Y"‘; ol 3qvnwcll Ave, Mw.
P-o. Box Drawes 22947

| A'ken, SC 29402

(4, Tm su.k:m’ o hawve my Senttnce  ovge tvrned ahnd

‘U.'ﬂ ofran/ M): 7...'!4/ Plea .

E
:

samopse.

st

L Y



O Y LT N U P S P - ¢ "
.. P L L PR PYN .
T L L LI U LR 2 T " aneny memidies o - e
. Crer wEn e e tavaenest atett emiTioms To e 10 sterne o, .
o 4 1e TR b apt s P & armas s eeds

-

No

201

N
AN

el Tk “ais ma, . ematrr enta

r TNF s v 0L - b e = eipetea 4w

TITINE Reemmm emiatagg  te te e S : 5o eame
Al ar hama o T T R T L It e svetterrl, pue s ant e en el S L RE o



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF AIKEN FOR THE SECOND JUDICIAL CIRCUIT
Stephen B. Wilhite, - 2015-CP-02-02223
Applicant,
V. RETURN
State of South Carolina, ¢
Respondent.

In response to the Application for post-conviction relief (PCR) filed by Stephen B.

Wilhite (Applicant) on September 21, 2015 ! Respondent would respectfully show this Court:
| | 8

Applicant was indicted at the August 2013 term of the Aiken County Grand Jury for
grand larceny, more than $10,000 (2013-GS-02-01259). Applicant was represented by C. David
Hayes, Esquire. David w. ‘Miller, Esquire, prosecuted the case. On July 24, 2013, Applicant
pled' guilty before the Honorable R. Keith Kélly. Judge Kelly seﬁtenced Applicant to
imprisonment for five years, _provided that upon the servicé of two years, theA balance of the
sentence was suspended with probation for three years. Applicant did not appeal his guilty plea
or his sentence. |

Applicant was subsequently indicteci at the April 2015 term of ;che Aiken County Grand
Jury for temporary use of a vehicle without permission (2015-GS-02-000591). Applicant was
represented on this charge again by C. David Hayes, Esquire. David Miller, Esquire, prosecuted
the case. On April 23, 2015, Applicant pled guilty before the Honorable Doyet A. Early, IIL
Judge Early sentence Applicant to imprisonment for one year, revoked Hs probation in full, and

ran his one year sentence concurrently with the probationary sentence. Applicant was given

! Respondent did not receive the application until February 15, 2017.
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credit for 129 days served on this charge. Applicant did not appeal his guilty plea, his sentence,
or his probation revocation. |
Attached to this Return and incorporated by reference are the records of the Aiken
County Clerk of Court regarding the subject convictions, Applicant's records from the South
Carolina Department of Corrections; the guilty plea transcript, and the application. Respondent
reserves the right to amend this Return upon receipt of any relevant materials.
1L
In his application for post-conviction relief, Applicant alleges that he is being held
unconstitutionally for the following reasons:
1. Ineffective Assistance of Counsel
a. “If I would have known my probation was gonna be revocated again, I
would never plead guilty to that charge. I was told I would receive time
served for the charge but I was sentenced to 1 yr.”
III.
Respdndent submits Applfcant’s allegations of ineffective assistance of counsel are

without merit. In a PCR action, Applicant bears the burden of proving the allégations in his

application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges

ineffective assistance of counsel as a ground for relief, Applicant must prove that “counsel's
conduct so undermined the proper functioning of the adversarial process that [it] cannot be relied

upon as having produced a just result.” Strickland v, Waihinotqn. 466 U.S. 668 (1984); Butler,

286 S.C. at 442, 334 S.E.2d at 814.

[n evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged fest outlined in Strickland v. Washington, 466 U.S. 668. f‘irst, Applicant must
prove that counsel’é performance was deficient. Id.; Cherry v. Staté, 300 S.C. 115, 117, 386

S.E.2d 624, 625 (1989). Under this prong, the court measures an attorney’s performance by its
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“reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at
625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the
attorney provided representation within the range of competence required in criminal cases.
Butler, 286 S.C. at 442, 334 S.E.2d at 814. “Counsel is strongly presumed to have rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment.” Id. (citiﬁg Strickland, 466 U.S. at 690). The Applicant must overcome this
presumption to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second, counsel's
deficient performance must have prejudiced the Applicant such that “there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have
been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea
counsel, Applicant must show that there is a reasonable probability that, but for counsel's alleged

errors, he would not have pleaded guilty and would have insisted on, going to trial. Hill v.

Lockhart, 474 U.S. 52 (1985).

In this case, the record shows Applicant’s plea was.knowing and voluntary. Applicant
testified at his guilty ple‘az hearing that he understood the charges against his and potential
‘sentence. Tr. pp. 6. He stated he was satisfied with his representation and he was pleading éuilty

of His own free will. Tr. pp. 7. Applicant also testified that he was not promised anything in
exchange for his plea and was pleading guilty because he was-indeed guilty. Tr. pp. 7.
Respondent submits Applicant can satisfy neither requirement of the Striékland tés;.
However, the allegation of ineffective assistance of counsel probably raises questions of fact that
the record does not conclusively refute. Accordingly, Respondent requests an evidentiary hearing

to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).
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IV.

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing.

Any claims not specifically laid out in this PCR application or in amendments will be opposed

- by the State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina

Code of Laws and Rule 71.1 of the South Carolina Rules of Civil Procedure, See also Rules

15(2)-(b), SCRCP. All claims should be made well in advance of the evidentiary hearing.
Because Applicant has been appointed an attorney, the attorney, and not Applicant, is the only
individual authorized to file amendments to this application, See Rule 11, SCRCP. Pro se filings
will not be considered at the PCR hearing. Respondent reserves thé right to request that any
amendments withheld - until the last minute be stricken because of undue prejudice to
Respondent. See Rule 15(a), SCRCP.

Pursuant to § 17-27-150 of the South Carolina Code of Laws, Applicant may not invoke
formal discovery processes to issue subpoenas or otherwise obtain discovery materials unless
granted leave from the Court upon a showing of good cause. Furthermore, Respondent requests
that all potential exhibits and materials used to produce expert witness testimony be sent to
Respondént well in advance of the evidentiary hearing. Respondent reserves the right to request
a continuance and oppose witness testimony and exhibits that are withheld until the last minute
resulting in undue prejudice to Respondent.

V.

Respondent therefore requests that this Court convene an evidentiary hearing on the

allegations of ineffective assistance of counsel. As to all other allegations, Respondent moves for

summary dismissal pursuant to § 17-27-70 of the South Carolina Code of Laws on the basis that
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there'is no genuine issue of material fact which would necessitate an evidentiary hearing and that
those allegations should be dismissed as a matter-of law;
| VI
Each and. every allegation contained within the: application not expressly adhi'itted,.
qualified, or explained in this Return is‘hereby denied.
VIIL,
WHEREFORE, Respondent requests that'an evidentiary hearing be held on the "clgims of

ineffective:assistance of plea counsel.

Respectfiilly submiited,
ALAN WILSON
Attorney General

W. JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON ’
Senior Assistant Deputy Attorney General

JULIE A.COLEMAN
Assistant Aftorney General

Byyoye b o (oo -

ATTORNEYS FOR RESPONDENT

Post Office Box 11549
Columbia, SC 29211

| Telephone: (803) 734-3737
Lhersum o2 2017 '
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STATE OF SOUTH CAROLINA

COUNTY OF AIKEN

STEPHEN B. WILHITE,
Applicant,
vs
STATE OF-SOUTH CAROLINA,

Respondent.

v

IN THE COURT OF-COMMON PLEAS

2015-CP-02-02223

AFFIDAVIT OF SERVICE BY MAIL

L. 1 am.an-employee of the Respondent in the above-captioned action.

2. Regularconmmunication by mail exists lhxoughout the State:of South Carolina.and that this

is a proper circumstance of service by miail.

3. I'have this day served a copy of the Return in the above-capfioned matter on the followmg

person by depositing same in the United States mail, postage prepald

Arthur K. Aiken, Esquire
Aiken & Hightower:

2231 Devine Street; Suite 201
Columbia, SC 29205

DATED this the 29" day of December, 2017.

ACaontta ‘Weaver, Legal'Assxstam

For Respondent-
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Docket No: 2015CP022223

Stephen Brett Wilhite,
Applicant,

vVsS. Transcript of Record

)
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)

State of South Carolina,
Respondent. )

January 25, 2018
Aiken, South Carolina

BEFORE:

The Honorable William P. Keesley, Judge.

APPEARANCES:

Arthur K. Aiken, Esquire
Attorney for the Applicant

Christian Saville, Assistant Attorney General
Attorney for the Respondent

Brenda J. Sigwald, Circuit Court Reporter
To The Honorable Doyet A. Early III
P.0. Box 206, Jackson, South Carolina 29831
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—F0ST CONVICTION RELIEF REARING

THE COURT: A11 right, Mr. Sav111e.

MR. SAVILLE: May it please the Court?

THE COURT: Yes.

MR; SAVILLE: This is Stephen B. w11h1te versus the
State of South Carolina, Docket Number 2015CP022223.

First in August 2013, appiicant was indicted by the
August term of the Aiken County Grand Jury for grand
larceny more than $10,000. Applicant was represented by
Charles DaVid Hayes, Esquire and David Miller, Esquire
prosecuted the case.

On July 24, 2013, applicant pled guilty before the
Honorable R Keith Kelly. Judge Kelly sen{enced applicant

to imprisonment for five years, provided upon the service

of two years, the balance of the sentence was suspended to

probation for three years; and applicant did not appeal his
guilty plea or sentence.

Applicant was subsequently indicted at the April
2015 term of the Aiken County Grand Jury for temporary use
of vehicle without permission. App1icant'was:represented

on this charge again by Charles David Hayés,.ESquire and

. David Miller, Esquire prosecuted the case.

On April 23rd, 2015, applicant pled guilty before
the Honorable Doyet A. Early, III and Judge Early sentenced

applicant to one year imprisonment and revoked his

\
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probation 1in fu]]ﬁ,and ran his one year concurrently with
the three yeafs of revoked prob;tion.

Applicant was given credit for 129 days servéd on
.this charge and applicant did not appeal his guilty plea,
the sentehce, or his revocation. ‘

Applicant filed a timely application for posf
conviction relief on September 21ét, 2015, alleging that he
was being held in cuétody unlawfully based on the following
allegations: |

Applicant alleged ineffective assistance of counsel
in that if he would have known his probatibn was going to
be revoked again he would have never pled guilty to the
charge. Applicant a11éges that he was told he would
receive time served for the éharge, but was sentenced to
one year.

The State filed its return on December 29th, 2017.

Applicant's present today and represented in this
matter by Arthur Aiken, Esquire. I will turn it over to
Mr. Aiken. . ) )

THE COURT: Yes, sir.

MR. AIKEN: Thank you, Your Honor, just briefly --
just briefly, Your Hondr. This case involves allegations
of misadvice leading up to Mr. Wilhite's plea and the
revocation of his probation and we would like to call

Mr. WiThite as our first witness.
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Stephen Brett Wilhite - Direct Examination by Mr. Aiken

THE COURT: If you would come around over here.

STEPHEN BRETT WILHITE,
‘having been duly sworn, testified as f011owsﬁ
THE CLERK: Please have a seat in the witness box
and state your full hame for the Court. |
THE WITNESS: Stephen Brett Wilhite.
7 DIRECT EXAMINATION\
8“ BY MR. AIKEN:

9|l Q Mr. Wilhite, you're the applicant in this case?
10 A Yes, sir.
11|l Q You're the one alleging that you're being

12 un1éwfu11y hetd and that your conviction and sentence

13|l should be overturned? 7 |

14 A Yes, sir. |

5]l Q Now, the conviction and sentence we're dealing with
16|| today, that was a one-year sentence for temporéry use

17|l without permission?

18l A Yes, sir.

19)] Q ~ And also a three-year sentence on a probation

20| revocation, right?

21| A Yes, sir.

22 Q And thése were run concurrent?

23| A Yes, sir.

24 Q So in effect, you got a three-year sentence?
251 A Yes, sir.
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Stephen Brett Wilhite - Direct Examination by Mr. Aiken

Q And now you've completed the sentence?
A Yes, sir.
Q Okay. You have no\probation, no community

supervision, no any other entanglement with the government

having to do with that sentence?

A No, sir.

Q Okay. Now, you are incarcerated right now, aren't
you?

A Yes, sir.

Q And you're at the Aiken County Detention Center?
A Yes, sir.

Q Now, that's -- those charges are totally unrelated

to the ones we're here to discuss today; right?

A Yes, sir.

Q Now, before you pled guilty, you were charged with
kidnapping?

A Yes, sir.

Q Okay. And that carries zero to 30 years. You

understand that, right?
A Yes, sir.
Q You were also charged breach of trust greater than

2,000 and less than 10,000, right?

A Yes, sir.
Q And you understand that carries zero to 10 years?
A Yes, sirl




Stephen Brett Wilhite - Direct Examination by Mr. Aiken
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Q Okay. Now, as part of the guilty plea, when you
entered the plea to your --

A Sir, the breach of trust more than two Tess than
ten carries zero to five, I thought. |

Q Excuse me, I'm sorry, you're correct. That's zero
to five.

A Yes, sir.

Q Now, before you entered the guilty plea for which
you received the effective three year sentence, you were
charged with kidnapping, right?

A That's correct.

Q Zero to 30,years, right?

A Yes, sir.

Q - You were charged with breach of trust, zero to five

years, right?

A Yes, sir.
Q And you were charged with petit Tarceny?
A Yes, sir.
Q ' Okay. Now the petit larceny was tried in

magistrate's court, right?

A Yes, sir.

Q And you were found not guilty on that?

A Yes, sir. ‘

Q ' _ Okay. Now, do you understand that if you win your

PCR, you could conceivab1y face that kidnapping chérge at
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8
Stephen Brett Wilhite - Direct Examination by Mr. Aiken

zero to 30 years and that breach of trust two to 10,000 for
five years, you could conceivably face those charges again?
A Yes, sir.

Q And you understand that your sentence on the plea

where you got an effective three-year sentence is

completed?
A Yes, sir.
Q And notwithstanding your understanding of all that,

you still want to go forward with this PCR?

A Yes, sir.

Q Okay. Now, you were represented in the case for
which you received the sentence we're discussing today by
David Hayes; 1is that right? :

A Yes, sir.

Q ~Okay. Now, first of all, let me make something

clear. I forgot to do this. The kidnapping was dismissed

as far as the plea?

A Yes, sir.

Q Okay. :Or nol prosed as part of the plea.

A Yes, sir.

Q And the breach of trust was reduced down to where

you were actually separately indicted, instead of breach of

trust, you were separately indicted for use of vehicle
without permission, temporary use of vehicle without -

permission, right?
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Stephen Brett Wilhite - Direct Examination by Mr. Aiken

Yes, sir.

Okay. And all that's part of the plea, right?

Yes, sir.

o r o »

Now, the charge of temporary use of a motor

¢

vehicle, was that a motorcycle?

A Yes, sir.

Q " Okay. Now, did you own that motorcycle?

A Yes, sir.

Q Did you tell Mr. Hayes that you owned the
motorcycle?

A Yes, sir.

Q Did he ever exp]ain to you that if you owned the

motorcyC1é you couldn't be guilty of temporary use without
permission?

A No, sir.

Q Now, reference your probation revocation, okay?
Before you went in court to appear before Judge Eaf]y for
your guilty plea and your probation revocation, what did
you understand about your -- the status of your probation?
A That I was sentenced to inpatient drug rehab, to be
housed in the Aiken County Detention Center until bed space

at a rehab came available.

Q Did you explain to Mr. Hayes that that's what you
understood --

A Yes, sir.
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_ 10
Stephen Brett Wilhite - Direct Examination by Mr. Aiken
[a -- was the status of your probation?
A Yes, sir.
| Q Did he explain to you that if you pled guilty you

would have yet another probation violation?
A No, sir.
Q Did he ever explain to you that with yet another

probation violation you could get a revocation of three

years?
A No, sir.
Q Well, what was your understanding of what you were

supposed to get on the probation revocation?

A My probation revocation was already sentencéd on
February 26th. It was signed by Judge'Ear]y for me to stay
in the Aiken County Detention Center until bed space at a
rehab come available. From February 26th to April 23rd, I
was still housed in Aiken County Detention Center. On
April 23rd, when I gave the plea to the}year, I was |
understood that I was going to receive time served for the
year. My probation violation was already done. Worse case
scenario, I thought I may go the R and E for two months to
finish up for whatever -- for me befng sentenced over 90
days and come back to the Aiken County Detention Center to
wait on bed spabe in rehab.

Q Now, Tet me ask you\this: If Mr. Hayes had advised

you that you could not be guilty of temporary use of the




. 11
Stephen Brett Wilhite - Cross-Examination by Mr. Saville

vehicle without permission because you owned the

motorcy¢1e, would you have pled gq11ty?
" A ’No, sir.
Q Now, if Mr. Hayes had advised you that your
probation was not, in fact, set, that you could be revoked
for your plea, actual plea; if he,héd advised you of‘phat
would you have pled guilty and suffered that revocation?
A No, sir. { ‘ _

MR. SAVILLE: That's all I have, Your Honor, fhank
10}] you.
11 THE COURT: Cross?
12 , CROSS-EXAMINATION

13|l BY MR. SAVILLE:

14| Q@ Good morning Mr. Wilhite, how you doing?

15] A ' Good morning.

16]] a How many times did you meet w%th'Mr. Hayes prior to

17|l your plea?

18|l A Maybe one ‘time at the detention center.

19} Q Okay. Do you recall telling the plea judge that

J

20{l you were satisfied with the services?

211 A Yes, sir.
22yl Q Okay. Is Mr. Hayes representing you on any current
23|l charges or --
24t A 'Yes, sir.

25| Q Do you recall telling the judge that no one was

}
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Stephen Brett Wilhite - Cross-Examination by Mr. Saville

promising you anything pursuant to your plea?

A Yes, sir.

Q Do you recall telling the judge that were indeed
guilty?

A Yes, sir.

Q " And do you recall the plea judge advising you that

your probation would be revoked as a consequence of
pleading guilty?

A Say that again?

Q Do you recall telling the -- or do you recall the
plea judge advising you that your probation would be

revoked if you pled guilty?

A Yes, sir.

Q Do you recall telling him that you understood that?
A Yes, sir. |

Q Were any charges dismissed for p1eadihg guilty?

A The kidnapping.

Q And would you 1ike a charge on the original
charges?

A Yes, sir.

Q Okay. That's all I have, thank you.

THE COURT: Redirect?

MR. AIKEN: No redirect, Your Honor.A
THE COURT: Sir, you may step down.
Anything further from the applicant?:
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.13
Richard Wilhite, Jr. - Direct Examination by Mr. Aiken

—WR. AIKEN: I have one more witness, Your Honor, it
will take about three minutes.
A THE COURT: Call your witness.
MR. AIKEN: I'd call Robert Wilhite, Jr.
'ROBERT WILHITE, JR.,
having been duly sworn; testified as follows:
THE CLERK: Please have a éeat in the witness box.
State your full name for the Courf. '
THE WITNESS: I'm Robert; Wilhite, Jr.
DIRECT EXAMINATION

BY MR. AIKEN:

Q Mr. Wilhite, how old are you?

A I am 58. |

Q And where do you 11ve?

A I Tive in Aiken, South Carolina.

Q And where do ybu work?

A I work at Gregg Park Super Center in Graniteville.
Q A1l right. And are you Stephen Wilhite's father?
A Yes, I anm. -

Q Do you -- you've heard about the motorcycle we've

been discussing, the motorcycle that was wrapped up in this
guilty plea. Do you have any information about who owned
tﬁatrmotorcyc1e? |

A Yes, sir. My son owned that bike. He had

purchased that bike when he was -- had to stay home at the
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14
Richard Wilhite, Jr. - Direct Examination by Mr. Aiken

time. And he purchased that bike and he had called me one

night, he had some problems with the bike. It was broke
down over off of the bypass right off Huntsman Drive. And
me and my dad went over there and loaded it up that night.
It was raining that night and we went and loaded it up and
he had some problems with the bike -and I was going to put
the bike in the shop and have it fixed.

| Well, I'm not for flimflamming, so I told him, when
you're right you're right and I'11 stand by you. Wheh
you're wrong you're wrong, but I checked the bike. The
bike was his. I didn't want to put any money out on the
bike that I was going to put it out, you know, on somebody
He was insured by State

else’'s bike. So I checked it out.

Farm with the bike. I checked it out and seen the bike was
in his name, the title was in his name, so I put the bike
over in North Augusta in the shop and had it repaired and
then we picked it up.

Q / So based on your own investigation of the situation
you're satisfied that you're éon actually owned that
motorcycle? ,

A Yes, sir, he actually owned that motorcycle.

Q That's all I have. Thank you Mr. Wilhite.
THE COURT: Cross-examination.
111

111
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15
Richard Wilhite, Jr. - Cross-Examination by Mr. Saville

CROSS-EXAMINATION
BY MR. SAVILLE:

Q Thank you for being here. Do you have any
documents proving the ownership of the motorcycle?
A I do not have any documents, no, not now. Other
than my word, that's the only documents I have, like I
said. But'I'm just -- I don't throw money into a deep dark
black hole, you know what I mean.
Q Yes, sir, thank you very much.
A Thank you.

THE COURT: Redirect?

MR. AIKEN: No redirect, Your Honor, and that's the
applicant's case. "’ |

THE COURT: Thank you, sir, you may step down.

THE WITNESS: Thank you. |

THE COURT: State have any evidence to present?

MR. SAVILLE: Yes, Your Honor, the State wou}d‘]ike
to call Charles David Hayes. .

THE COURT: Come around, please.

CHARLES DAVID HAYES,
having been duly sworn, testified as follows:

THE CLERK: Have a seat in the witness box. State
your full name for the Court.

fHE WITNESS: Charles David Hayes, H-a-y-e-s.
111
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Charles David Hayes - Direct Examination by Mr. Saville

5D >» D *» O > o

| DIRECT EXAMINATION
BY MR. SAVILLE:

Good morning Mr. Hayes, how you doing?
Good morning.
How long have you been practicing law? ’ I
Since 2009.
And were you appointed or retained in this case?
Appointed.
Okay. Did you meet with the applicant prior to the
piea?
A I did.
Q And did you discuss any possible defenses with him?
A I have -- I did. The first note that I look at in

my notes was a jail visit on April 21st'of 2015 where we

.discussed speedy trial. We also discussed where the

solicitor had made the offer to pleading to the temporary
use, dismiss the kidhapbing, plea to -- would also violate
probation and he would be looking at jail time; most 1ikely
would be revoked. He wanted me to talk to probation and
talk to the agent to find out for sure.

Q So had the applicant proceeded to trial on the
kidnapping charge, he could have served a potential 30
years?

A Yes.

Q Did you enter into plea negotiations?
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Charles David Hayes - Direct Examination by Mr. Saville
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A T did.

Q " wWhat were the terms of those negotiations if you
recall?
A They were the ones I just read. Solicitor agreed

that if he would plea to the iemporary use, he'd dismiss
the kidnapping.
Q And did you ever advise the applicant that he would
receive just time served?
A " No. I told him we could ask for time served, but
there was no guarantee of that.~ My specific note here says
that he would most 1ikely be revoked and that he was -
looking at jail time.
Q Yes, sir. _
Were there any other promises made regarding the
plea?
No. I don't make any promises ever.

Did the applicant have a prior record?

What did that record contain?

A
Q
A He did.
Q
A It's -- just a moment, I have to find the NCIC.
Q

And just from your recollection he had some

relevart prior charges?

A Yes: he had -- my recollection he had a federal

transaction card theft and I believe forgery. And then

these charges. And I cannot recall off the top of my head,
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Charles David Hayes - Cross-Examination by Mr. Aiken

1[] but' T know there's more. I think there was a conviction

2|| for drugs.

3 @ And Applicant had had probation revoked before,
4]] correct?

5|1 A - He had.

6" Q Okay. That's all we have. Thank you.

7 THE COURT: Cross-examination.

8 CROSS-EXAMINATION

9fl BY MR. AIKEN:

10 Q How are you, Mr. Hayes?
11| A - Doing fine.
121 Q I'm Art Aiken. I represent Mr. Wilhite on the PCR.
13 Mr. Wilhite owned the motorcycle, didn't he?
1411 A No, he did not. What I was told was that he and

15)| his girl1friend had purchased the motorcycle together and
16| that they put it in her name because of his record and his

17| insurance issues.

18y Q Okay. The reason why I'm asking you is I'm Tlooking

19|} at the plea transcript.-

201l A I understand.

21|| Q And it says in the guilty p1§a transcript, and this
22|| is what you represented to the Court: A 1ittle context,
23" the motorcycle was hers and they purchased -- it was his

24| and they had purchased it together and she had put it in

25" his name.
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19
Charles David Hayes - Cross-Examination by Mr. Aiken
il A “Tts supposed to be her name.
2|l Q Okay.
3 A And the issue was that they put it in her name
4|l because he had had issues with the -DMV and insurance and
5|l she was -- he was paying for it énd that's what I was
6|l representing to'the Court. However, it was in her name,
7l| titled to her.
gl Q Nevertheless, you represented to the Court that the
9|l motorcycle was his?
101 A Yes.
11yl Q Meaning Mr. Wilhite's?
12f| A Right, but titled to her. And also I had discussed
13 l this in full with Mr. Wilhite 1in the.back,,through that
14|| door, that he -can go forward with a trial on this or he can
15i go to trial on the kidnapping; but a wiser decision would
16I be to take a plea on this charge énd walk away from the 30
17|l year sentence that's 85 percent. And that's what he agreed
18| he wanted to do.
19 Q And you would agree that if Mr. w11h1fe, in fact,
20" owned the motorcycle, he could not be guilty of temporary
21|l use without permission?
zzi A He could decide to put up a defense..
23 I Q But if he -- let's assume he was the owner of the
24f motorcycle?
25| A Oh, that would be a defense to it, yes.
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Charles David Hayes - Cross-Examination by Mr. Aiken

1

10"

11

13
14
15
16
17
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20

21

22

23

24

25|

Q Well, you couldn't be guilty of temporary use if

you owned it, could you?

A Right. -

Q So in order, he would be not guilty if he owned it?
A Right. |

Q Now, as far as the probation was concerned, did

Mr. WiThite discuss with you any prior orders concerning
his probation?
A Yes, I was aware that they had violated him to
in-house -- inpatient through a written order. I'd advised
him even on 4/21/15, on the last jail visit, if he entered
this plea, he would violate and most Tikely be revoked in
full.
Q - A1l right. So he -- you deny that he told you he
understood that his probation was already set?
A I said everything he said up there was a 1ie. I
advised hﬁm that he would be violated. Any plea, any
conviction, to any client, every‘time, I advise them you
will violate your probation.
| MR. AIKEN: May I'have just one moment, please,

Your Honor. .

THE COURT: Certainly.

(There was a pause in the proceedingé.)

MR. AIKEN: Thank you, Mr. Hayes.

That's all I have, Your Honor.
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Charles David Hayes - Redirect examination by Mr. Saville
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THE COURT: Redirect?
MR. SAVILLE: Just briefly, Your Honor.
REDIRECT EXAMINATION

BY MR. SAVILLE:

Q Mr. Hayes, what Tled ybu to believe the bike was
actually in his girlfriend’'s name?-

A " That's what I was told by him.

Q I see.

And do you think the statement to the Court that’s
in the transcript saying that it was owned by him was
possib]y a typo?

A What it should have said was that it was owned by

him and his girlfriend and they puréhased'it and put it in
her name. I believe that part was a typo.

Q And you recall the applicant te11ﬁng the judge at

the guilty plea that he did, in fact, temporarily deprive

the owner, Candace Hite of the motorcycle?

A Yes.

Q - That's all we have. Thank you.

THE COURT: Recross-examination?

MR. AIKEN: No recross-examination, Your Honor .

THE COURT: Thank you, sir, you may step down.

Anything else from the State?

MR. SAVILLE: Would you 1ike a closing argument,

Your Honor?
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THE COURT: That's up to the two of you. 1
don't --

MR. AIKEN: Just very briefly, Your Honor, about

five minutes.

THE COURT: Go ahead.

MR. AIKEN: What we've got here, Your Honor, as I
said in the brief opening that I gave is misadvice. First
of all, Mr. Wilhite indicates -- testified that he owned
the motorcycle, so did his father. If he owned the
motorcycle, he clearly was not guilty of temporary use of
the motor vehicle without permission. He.says he advised
his Tawyer that he was the owner. The lawyer represented
to the Court during the plea that the motorcycle belonged
to Mr. Wilhite. He could not possibly have been guilty of
temporary use without permission and his 1awyer should have
advised him that he should not plead guilty to that charge.
And Mr. Wilhite testified that had he been properly advised
that he shouldn't plead guilty to the charge that he was
not guilty of that he would not have pled guilty.

And then as to the probation revocatign,

Mr. Wilhite testified about his understanding of what had

occurred prior to his actual revocation. He understood

that his probation had a1réady been revoked and that his

probation was set. He was not -- and he advised his lawyer

of that. His Tawyer didn't explain to him that when he
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came in and pled guilty in open court that would be another
violation of his probation and he was subject to additional
revocation.

Thank you, Your Honor.

THE COURT: Yes, sir.

Yes, sir?

MR. SAVILLE: Just briefly, Your Honor. As to the
ownership of the motorcycle, Applicant has not met hfs
burden of proof to produce any evidence of his actual
ownership of the bike other than Mr. Wilhite, his father's
testimony. Also, we have the testimony from Counsel that

applicant told Counsel it was in his in girlfriend's name.

‘Moreover, the applicant admitted to the plea judgé that he

temporarily deprived his girlfriend of her motorcycle..

It's also thé State's position that the guilty plea
transcript refutes that he did not know his probation was
revoked. He was advised by the plea judge that his
probation would be revoked as a consequence of the guilty
plea and he testified‘at that hearing that he understood
that. Moreover there's no evidence that Applicant was ever
guaranteed that-he would just receive time served on this
charge. His a}]egations are refuted by the transcript and
Counsel's testimony. Thank you very much.

THE COURT: Anything else?

MR. AIKEN: No, sir.

A

"l
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THE COURT:

I'11 notify you of the decision in
writing. Thank you. | |
MR. AIKEN: Thank you, Judge.
* %k % x % % * x * END OF TRANSCRIPT * * * * * # * » »
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State of South Carolina ) ' :
) Certificate of Reporter

County of Aiken )

I, Brenda J. Sigwald, Official Court Reporter for
the Second Judicial Circuit of the State of South Carolina,
do hereby certify that the foregéing is a true, accurate,
and complete Transcript of Record of the proceedings had
and evidence introduced in the trial of the captioned case,
relative to appeal, in the Court qf Common Pleas in and for
the State of South Carolina on the 25th day of January
2018. | |

I FURTHER CERTIFY that I am neither kin, counsel,
nor of interest to any party hereto.

IN WITNESS WHEREOF, I have hereunto set my hand and

seal at Aiken County, this 25th day of August, 2018.

Brandde O Sipwaldd

Brenda J./Sigw&1d,

Court Reporter and Notary Public
For the State of South Carolina
My commission expires

January 4, 2020




STATE OF SOUTH CAROLINA
COUNTY OF AIKEN

IN THE COURT OF COMMON PLEAS
IN THE SECOND JUDICIAL CIRCUIT
Stepheri B. Wilhite, 2015-CP-02-2223

Applicant,

‘ORDER OF DISMISSAL
State ‘of South. Carolina,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

This matter comes before the Court by way of a post-conviction relief (PCR) application
filed on September 21, 2015. Respondent submiitted ‘its return ‘on December 29, 2017. An
-evidentiary hearing into the matter was convened on January 25, 2018, at the Aiken County
Courthouse, Applicant was present at the hearing and was represented by Arthur K. Aiken,
Esquire, Respondent was represented. by Assistant Attorney General Christian Saville of the
‘South Carolina Attorney General's Office.

Before this: Court are the _r.e.c.ord's. of the Aiken County Clerk of Coutt r.égar,;ding the
subject convictions, Applicant's records from the South Carolina Department of Corrections, the
plea transcript, the State’s ;Reﬁtu'r.xll_, and the application. Based -on these records and the testimony
ptesented, the Court finds as follows:

I. PROCEDURAL HISTORY

The records before this Court indicate that Stephen Wilhite (“Applicant™) is presently

conﬁnedfpursuant to orders of commitment of the. Clerk of Court for Aiken County. A_pp_li‘cant
first waived presentment and pleaded guilty in July 2013 in Aiken County for grand larceny,
more than $10,000. (2013-GS-02-1259). Charles David Hayes, Esquire (“Pléa Counsel*),

represented Applicant. David W. Millet; Esquire, prosecuted the case. On July 24, 2013, the
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Honorable R. Keith Kelly sentenced Applicant to imprisonment for five years, suspended to two
years, with probation for three years. Applicant did not appeal from his guilty plea ot sentence.

The Aiken County Grand Jury later indi‘cteg’i Applicant at their April 2015 term for
temporary use of a vehicle without pennissioﬂ. (;201‘5_-GS‘—02.-000.5,9‘1). Charles David Hayes, .
Esquire, represented Applicant again. David W. Miller, Esquire, prosecuted the case. On April
23, 2015, Applicant pleaded guilty as indicted before the Honorable Doyet A. Early, IIL. {Ju<:ig&
Early sentenced Applicant to impris’onment for one year, revoked his probation in full, and ran

his one year sentence concurrent with the probation revocation. Applicant reéeivad credit for ong
hundred and. twenty-nine days served on this charge? Applicant did rot appeal from his guilty
piea‘, sentence, or probation revocation.
II. ALLEGATIONS

In his Application, Applicant alleged that he is being held in cus_tod}?r unlawfully for the

following réa_;so’ns: J

1. Ineffective.Assistance of Counsel

a. “IfI would have known my probation was going to be revoked again, I would
have never pleaded guilty to that chaige. I was told I would receive time served
for the charge, but I was sentenced to one year.”
[Solicitor] that if I pleaded guilty to temporary use of a vehicle then he would
dismiss the kidnapping, and Plea Counsel told me'1 would get sentenced to time
served. Instead I was sentenced to one year, then probation stepped up and
[revoked] my probation and I was ,sentsnced, to three years.” \

Applicant also orally amended his application at his PCR hearing to include an allegation
that Plea Counsel was ineffective for-advising him to plead guilty when he o’wnedl the motorcycle

he was charged with tcmporariiy using without permission.

Page 2 of Lk 5 TrPe>
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M. SUMMARY OF RELEVANT TESTIMONY PRESENTED

Applicant testified on his own behalf at the hearing, along with his father. Applicant’s

Plea Counsel also testified.

Applicant’s testimony

Applicant testified a kidnapping charge was dismissed pursuant to his guilty plea, but he

still wished to ‘pursue a new trial understanding he would face the temporary use of a vehicle

‘without permission charge as ‘well as kidnapping, Applicant testified he was supposed to be

] ) p - Vi - - -y ‘e =) .g.e . i . Y
housed in Aiken County Detention Center until space’in a rehabilitation center became available
as part of his plea deal. He ¢laimed he woljild,»not have pleaded guilty if he knew he would get a
one year:sentence,

Applicant testified he met with Plea Counsel at the detention center once before his guilty

pléa. Applicant acknowledged that, at the time of this hearing, 'Pl’ga Counsel was preséntly

representing him on unrelated charges pursuant to Applicant’s wishes. Applicant recalled telling

the plea judge he was satisfied with Plea Counsel’s services, Furthermore, Applicant conceded
he told the plea judge he understood his probation would be revoked as a result of his guilty plea
as well as his possible sentericing consequences. Applicant also recalled telling the plea judge
that no promises had been made to him in exchénge-for.his plea.
Appli cant’s father s test im.a;fty
Applicant’s father testified Applicant actually owned the ‘motorcycle in question. When
questioned ‘whether he had any documents proving Applicant’s ownership of the motorcycle,
Applicant’s father conceded that he did not.
Pl'efc} Counsel’s tjéslimony'

Plea Counsel testified he-advised Applicant the guilty plea would be a violation of his

Page 3 of & TP
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probation. Plea Counsel ﬁlrtﬁer-testiﬁed Applicant had told him that Applicant’s girlfiiend, who
called the police, was the record owner of the motoreycle as Applicant had “issues” with
instirance and the Department of Motor Vehicles. Plea Counsel testified he discussed the issue of
ownership of the motorcycle with Applicant at length before the plea. _P,le;'a. Counsel- testified
Applicant understood he-could plead to the temporary use of 2 vehicle without permission charge
or he could proceed to trial and face the kidnapping ‘cha'r'g'e. as well, but he chose the pléa. Plea
Counsel asserted it was Applicant’s decision to plead guilty.
IV. APPLICABLE LAW

In 2 post-conviction relief action, the applicant has the burden of proving the allegations
in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813-(1985).
Where ineffective assistance of counsel is alleged as a ground for relief, the Ap;ﬂjicarit':-mus't
prove that "counsel's conduct so undermined the. proper functioning of tli_e‘ adversarial process

that the trial ‘cannot be relied upon as having produced a just result." Strickland v. Washington,

466U.8. 668, (1984); Butler, 286 S.C. 441, 334 5.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume counsel rendered
adequate .'assiStanC,c: and made all significant decisions in the exercise of reasonable professional
judgment; Butler, 286 S.C. 441, 334 S.E2d 813 (1985). The applicant must overcome this
presumption fo receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating .alleg_ations- of ineffective assistance of
counsel. First, the applicant must.prove that c_om)'s_el.'-s./ performance was deﬁ'cie:{t.. Under this
prong, attorney performance is measured by its "reasonableness under professional -no?mS'i."

Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). -Second, counsel's deficient
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“performance must have prejudiced the applicant such that "there is a reasonable probability that,

but for counsel's unprofessional errors, the result of the proceeding would have been different,"

‘Cherry, 300 S.C. at 117-18, 386 S.E:2d at 625. With respect to guilty pleas, the Applicant must

show-there is a.reasonable probability that, but for counsel's-alleged errors, he would niot have

-pled guilty and would have insisted on going to trial. Hill v. Lockhart , 474 1.8, 52, 106 S.Ct,

366 (1985). ‘

V.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the -

testimony at the post-conviction ;’relie'f'h'_ea'ring_. This Court has further had the opportunity to
observe the witnesses presented at thel'h;carﬁizng., closely pass upon their credibility and weigh their
testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law
as required pursuant to S.C. Code Ann. §17-27-80 (1985),
INEFFECTIVE ASSISTANCE OF COUNSEL
Applicant alleges Plea Counsel was ineffective. in his representation surrounding his

/

guilty plea. In post-conviction relief cases, .an applicant asseiting a constitutional violation must

frame the issue as one. of ineffective assistance of counsel. See Al-Shabazz v. State, 338 S.C.
354, 363, 527 S.E.2d 742, 747 (1999) (citing Drayton v. Evatt, 312 S.C. 4, 9, 430 S.E.2d 517,
5201(1993)). An applicant who.pleads. guilty on the advice of counsel may collaterally attack the
plea only by showing :that (1) counsel was ineffective and (2) there isa reasonable probability

that but for counsel's errors, the-applicant-would not have pled guilty and-would have insisted on

. going to trial. Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 {2001) (citations omitted),

An applicant alleging his guilty plea was induced by ineffective assistance of counsel must prove

that counsel's.advice was not "within the range of competence demanded of attorneys in criminal
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cases." Hill v. Lockhart, 474 U.S. 52, 56, 106 S. Ct. :36.6.;369 (1985). In the present case, this

Court finds Applicant has failed to prove that he is enfitled o post-conviction relief on any. of his

allegations.

Applicant alleges Plea Counsel was deficient bee§us_e Applicant owned the motorcycle in

question but nevertheless pleaded guilty to temporary use of a vehicle without permission, This

allegafion is without inerit and-the record reveals Applicant was fully aware of the issues related

to ownership of the motércycle. While' the term. “owner™ is not defined in the criminal code.

section under ‘which Applicant was charged, the term is defined under S.C. Code§ 56-3-20(21)
asfollows:
“Owner” means a person, other than a lierholder, having the
property in or title to-a vehlcle ‘The term includes a person entitled
to the use and possession of a vehicle subject to a security interest
in another person but excludes a lessee under a lease not intended
. as securlty
Plea Counsel credibly testified-he discussed the issue of ownership witl -Applicant - at
length. Plea Counsel also credibly testified Applicant told-him that the motorcycle was titled in
the name of Applicant’s girlfriend because Applicant had difficulty getting title placed in his
namé, Applicant’s testimony at his pléa hearing as  well as Plea Counsel’s credible testimony at
the PCR hearing reveal Applicant understood what he was pleading to when he pled - to
temporary use of a vehicle without permission, understood the consequences. of his plea, and
chose to plead guilty on his own accord. For these reasons, Applicant has failed to prove Trial
Counsel was deficient for allowing him or advising him to plead guilty to temporary ownership

of a vehicle without permission.

Applicant. also alleges he was promised a different sentence such ‘as time served and

would not have pleaded guilty if he knew his probation was going to be revoked. This Court
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finds Applicant’s claims to. be self-serving and not credible. By contrast, this Court finds Plea

Counsel credibly testified  he discussed the issue of probation revocation with Applicant,

understood the guilty plea would result in a probation revocation and he: would be facing three
years of incarceration. Applicant alsa told the plea. judgc"un{igr -oath‘fhé.t ‘he was not promised,
anything in exchange for pleading guilty. Therefore, Applicart has failed to Plea Counsel was
deficierit based on any of his allegations.

Notwithstanding, Applicant’s failure to ‘present any evidence of alleged deficiency of
Plea Counsel, Applicant Qhés. also failed to satisfy his burden of proving he was prejudiced by any

of Plea Counsel’s alleged deficiencies under the second prong of Strickland v. Washington, 466

U.S. 668 (1984). In this case, a plea bargain was reached whereby yety serious charges -‘were
dismissed in ‘exchange for Applicant’s plea to temporary use of a vehicle without permission.
Had -Ap_pl?ica'n;t proceeded to trial on his original charges, he ‘~\wo.1iid have faced a potential
sentence of thir,tyygars,:for kidriapping; The record clearly reflects the voluntary and informed
nature of Applicant’s guilty plea. The record reveals Applicant was advised of and understood
his sentellciﬁg’ exposure as well as the nafufe; of his chatges. Furthermore, Plea Counsel’s
credible testimony reveals he fully discussed the relevant issues with Applicant, and Applicant
chose 1o plead guilty -on his own free-will. This Court finds there i§ no reasonable-probability
that, but for Plea Counsel’s alleged deficiencies, Applicant would not have pleaded guilty and
would have proceeded to-trial.
V1. CONCLUSION
Based on ‘all the foregoirig, this Court finds and conclude's Applicant has not established

any constitutional violations or-deprivations that would:require this court to grant his application.
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Therefore, this application for post-conviction relief must be dcnicf,'d; and dismissed with
prejudice.

This Court notes that Aﬁplic.ant must file and serve a notice of appeal within thirty days
from the receipt by céunse,l of written notice of entry of ,j‘kudgment to secure the appropriate
ai)peliate review. See Rule 203, SCACR.. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the de_nia’i of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s
behalf, Applicant.is directed to South Carolina Appellate Court Rule 243 for appropriate
procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the application for ‘Post-Conviction Relief is denied and
dismissed with prejudice in regard to all allegations; and

2. Applicant must be remanded to the custody of Respondent.

o B
AND IT IS SO ORDERED this {2 _day of M Ay ,2018.

2

WiLLAMP. KEESLEY
: Chief Administrative Judge
, South Carolina Second Judicial Circuit
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) TEMPORARY USE OF
COUNTY OF AIKEN ) VEHICLE WITHOUT PERMISSION
)

§ 16-21-0060(B)

At a Court of General Sessions, convened on April 13, 2015, the Grand Jurors of

Aiken County present upon their oath:

That STEPHEN BRETT WILHITE did, in Aiken County, on or about September
8, 2014, while not being entitled to the possession of and without the consent of the
owner, Kandace Hite, take, use or drive a 2000 Honda CBR929 Motorcycle with intent
to deprive the owner of the vehicle temporarily, such deprivation of the owner being
unconnected with the commission of or intent to commit a crime other than the taking of
such vehicle. All in violation of §16-21-60 Code of Laws of South Carolina (18786), as

amended.

Against the peace and dignity of the State, and contrary to the statuie in such case made and

provided.

~J. STROM THURMOND, SOLICITOR

PR v T e .



WITNESSES
Aiken County Sheriff
S. Masters

Law Enforcemsnt Case #: 14-056351

 ARREST WARRANT NUMBER
. (]

o ]
2014A0210900172

Py

Deputy Clork 7

ACTION OF GRAND JURY

Tre Bl

é %e%mn of Grand Jury Dahm’ Ruattlebaum

Date: April 9, 2015
e s
VERDICT

“Foreperson of Petit Jury
Date:

DOCKET NO. 2015GS0200591

The State of South Carolina
County of Aiken

COURT OF GENERAL SESSIONS
APRIL TERM 2015

[

THE STATE
vS.

STEPHEN BRETT WILHITE

CDR #: 0222

Indictment for

TEMPORARY USE OF VEHICLE
WITHOUT PERMISSION

§ 16-21-0060(B)

J. STROM THURMOND, SOLICITOR
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