SC Supreme Court . Robert Holland Koon
ittt VG

P.O. Box 11330
Columbia, SC 27201

Complainf Hon. J. Mark Hayes II
State v. Robert Holland Koon 86GS 11289 1

In the matter of State v Koon 86GS 11289 Rule 29(b) motion for a new trial in
Cher;)kee County General Sessions Court, I would like to lodge a formal complaint
and request an independent investigation into evideﬁce of trial court Hon. J. l\“lar’k
Hayes II.

A) Refusing to schedule and hear motion to relieve counsel of conflict of interest
with members of the Seventh Cfrcuit Solicitor office when primar_v thrust of Rule
29(b) is prosecutorial misconduct (and habit, routine pur SC RE 406 of the same) in
the prosecution of the Second Degree Burglafy (Building/ Nighttime) 16-1 i-312 (b)

where the police/solicitor presented false testimony to magistrate/ grand jury in Re:

to Nighttime: See Koon v State 595 SE2d 456 (2004) (2) @33
B) Ailowing counsel to proceed without moving to recuse trial court (Hayes) as set -'*"ﬁ}‘

;//
; & '
forth in December 30, 2010 letter from Judge Hayes (counsel failure to"(zlt-so "/\z L b

%, a’e @
grounded in conflict with the Seventh Circuit Solicitor) of civil action agams(o/" N &

Judge’s-law partner Koon v Thompson (Cherokee). The bias of the court is %

manifested, and the basis of the recusal grounded in the fact, when counsel was to he
appointed from outside the Seventh Circuit based upon numerous conflicts, the

court appointed counsel from Fort Mill, SC (outside Seventh Circuit) but lo and




—k’

behold counsel is formerly a Seventh Circuit Solicitor who allowed the State to hide

the whereabouts (at 29(b) hearing) of key Brady/Giglio witness detective Richard
- Weaver who first presented false information of nighttime to the magistrate / as .
‘proven by victim statement / testimony established at June 27, 2011 29(b) hearing.
The court haa full awareness of counsel Russ Racine’s former history as Seventh
Circuit Solicitor, to cause hearing to be mere sham and pretense, while
actually, |
C) trial éounsel and court acted to subvert thevlegal process as direct evidence of

prosecutorial misconduct in State v Ernest Riddle (Riddle v Jon Ozmint 2006 SC)

was relevant to State v Koon 29(b) as same solicitor, same county, same staff

committed misconduct in both Riddle and Koon at the same time period (1985 —

1986) to show SC RE 406, habit, routine, that same people acted in conformity with
prior conduct, to wit, prosecutorial misconduct.

Is it any coinéidence or relevancy to the fact that now trial Judge Hayes is the trial
judge in Riddle, a death penalty case to be tried soon? Judge Hayes understands the

nexus between Koon and Riddle , Brady and Giglio claims will in fact affect the

vetrial of Riddle and thus allowed counsel with a conflict of interest with same
parties (ala Seventh Circuit Solicitor) to suppress evidence and misrepresent the

factual issues presented and allow State to hide Det. Weaver who falsely claimed

could not be located despite his retirement check records from Gaffney P.D. (major
I ask for a complete investigation by this office for judicial misconduct in office and

that proceedings for the impeachment of Hon. J. Mark Hayes II be initiated.




(1) 1986 conviction at issue is second of three strikes Koon v State 643 SE2d 680
(2007)

(2) Giglio v United States | Z
{ /{ !/\ N

Under Oath,)/ » B 7 &) )>

Ce: Diana Hoit (Esq) (Counsel for Riddle)
Harry M. Lovelace (Victim ~ Koon case)
Clerk of Court 86-GS-11-289
News Media (via Network)

Robeﬁ Holland Koon
LWOP in SC
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AFFIDAVIT

I, Harry M. Lovelace, hereby give the following statement freely and voluntarily
that is true and correct, under oath:

The first statement pertains to my attempts to obtain a viable address and phone
- number for Richard F. Weaver. It is my understanding that Mr. Weaver was the
detective who lead the investigation of the break-in at Cudd-Lovelace Agency in
March 1986 and Robert Koon believed that his testimony could assist in Mr. Koon’s

29(b) hearing and he requested that Mr. Weaver, since retired, be located and
subpoenaed. Mr. Koor was advised by his legal defense that Mr. Weaver could not
-be located and was therefore unavailable to provide testimony.
Mr. Koon subsequently requested that I try to contact a private investigator to
locate Mr. Weaver. I asked an associate at work if he happened to know Mr.
Weaver and he said remembered him and that his wife’s name was Carla. With that
item of information, I conducted an internet search on PublicRecords.com, and wa
able to locate three possible addresses and a phone number in less than thirty

minutes from the time I began the search. - B @
.- a2
The second statement is my attestation that pa¥t of the structure that was broken rj\ :
i

into in March 1986 was an apartmentgie. dwelliigj The structure is a triplex that \ \(}
included the space leased to Cudd-Lovelace Agency, the business that I managed in \ \\\\
March 1986. It is my understanding that the fact that a dwelling was located in the N

structure could have a material impact on Mr. Koon’s case as in the decision by the \w )
SC Supreme Court in Koon v State (2004). Again, this structure was an apartment
dwelling with an office and salon contained therein.

Further AFFIDAVIT sayeth not

A

Harry M. Lovelace Daytime Phone: 864-838-1381.

Sworn and Subscribed to me on this 7" day of March, 2012.
' My Commission expires:

ngMtcia/ Y2 é«v.)ww' -4 - 9011

Notary Public
—_— e
BEEEEERSESEESSE.——— ———aa———————




AFFIDAVIT
Robert Koon V. State of SC 06 CP 11 513

I, Harry M. Lovelace, hereby give the following statement freely and voluntarily that is o
true and correct, under oath:

I was an employee of Cudd-Lovelace Agency in Gaffney, SC in March 1986. I recall that a
break-in occurred at the office location between the close of business on Thursday, March
28, 1986 and the opening of the office on Friday, March 29, 1986. The break-in was
discovered by Mr. J.D. Cudd who was assisting the staff of the office at the time. Mr. Cudd
is now deceased. My recollection of details about the break-in and subsequent investigation
is diminished by the length of time since the event occurred and the fact that my father had
passed away a couple of weeks before the break-in. There is some question as to when the

- break-in occurred and whether or not it would necessarily be considered a “night time”

event. I can not present evidence to refute the allegation that it occurred at “night time”;
however, I am familiar enough with the routine of opening and closing the office that I can
provide a time frame which might, at the least, bring into question whether or not the
break-in had to have occurred at “night”. For years prior to and subsequent to the break-
in, Cudd-Lovelace Agency had posted hours of operation of 9:00 am to 5:00 pm Monday,
Tuesday, Thursday, and Friday, and 9:00 am to 12:00 pm on Wednesday. The staff
normally arrived no earlier than fifteen minutes before opening (8:54 am), and typically
closed the office no late than 5:15 pm. It would have been very unusual for an employee to
arrive before 8:30 am or close later than 5:30 pm. I would confidently testify that the
break-in could have occurred anytime between 5:30 pm March 28, 1986 and 8:30 am
March 29, 1986. I believe that an examination of the investigation report will show an
initial contact time from Mr. Cudd that is consistent with the time frame I have referenced.
My position is that the break-in may very well have occurred during a time period other

than “night time”.

\
Furthe/KFF AVIT sayeth not
~7 / .
Harry'M. Lovelace Daytime Phone: 864-838-1381 -

Cc: Henry D. McMaster, State Attorney General
Hon. J. Mark Hayes II, Judge

Sworn and Subscribed before me this 8" day of April, 2010.
My Commission expires:

dm&b B é?%w(u ///zg,-/n

Notary Public




sTATE OF SOUT' § CARULINA

DUER NS Cheic .~e | AFFIDAVIT

Personally appeared before me. judge of the Court, one Inv. R. F. Weaver

who being duly sworn, deppsés and says that_Robert Holland Koon
and State on 9r_about (3-28-8

of City of Gaffney

(name of defendant) did within this County
. violate the criminal laws of the State of South Carolina [or ordinance of- the munucapahly
}in the {ollowing particulars:

DESCRIPTION OF OFFENSE

Burglary, 2nd Degree

| further state that there is probable cause to believe that the defendant named above did commit the.crime set forth and
that such probable cause is based on the following facts:

iy

The defendant, Robert Holland Koon, did break into Stylette located a

t 2 edrick o
Street within the city limits of Gaffney, South Carolina,(on or about flarch 29th,” 1986,
by knocking glass firom back door and enrering with the intent to commir™

elony therein.

Sworn to and Subscribed before me,

P ASGN

This_2nd__cay of _April 19 86 {OZLC’ICf (b"(:("“';‘?
Signatute of Attant
9 é ?, Address__Gaffney Police Denarr_ment
= - {L.S) Gaffney, S. C.
T s Phone: _ 489-8115
_ /" Address .
‘%
Phone:

STATE OF SOUTH CAROLINA
COUNTY OF Cherokee

ARREST WARRANT

[or MUNICIPALITY OF _City of Gaffney ]

TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE, COUNTY OR MUNICIPALITY, OR ANY CONSTABLE OF THIS COUNTY:

It appearing from the above affidavit that there are reasonable grounds to believe that
(name of defendant)did on 0T _about 3-29- 19 86

of the municipality of _City of Gaffney

Robert Holland Koon

violate the criminal laws of the State of South Carohna [or ordinance
} as set forth below:

DESCRIPTION OF OFFENSE

Burglary, 2nd Degree

Now, therefore, you are empowered and directed to arrest the said defendant and bring him or her before me forthwith to be

dealt with according to law. A copy of this Arrest Warrant shall be delivered to the defendant at the time of its execution, or as
soon thereafter as is practicable. '

Done at Gaf fney
on April 2nd , 19 86

Lmen T

Slcnaluve ot uiqe

N

Form Appiu-e0 by
S.C. Atiorney Ge neral

- FORM CON UES ON BACK . - .
May 13, 1983 O' 1GINAL . - ) . . -



, oaavvaudl WAIKRANT WITNESSES:
~ ooy O tus Arrest Viarrant was delivered to the Name
. following defendant: . .
T (. i \ Q( g\’\ /\ NO- B 540174 Address
L’M Oy '\-\‘ut A L —t.:"“>\_..‘ \ L (_Q ’Y\-
STATE OF SOUTH CAROLINA Phone
2 ( County
onthg : dayof y\.\ eSS 19 l(r City of Gaffney Municlpality (Circle ane)
L Name
— ST *'f/z < (;_X o THE STATE |
algnature of Constable or Law’Enforcement Officer : against Address
Phone
This warrant is certitled for service in
war County (Gircle Robert Holland Koon Name
Municipality one) : .
, ‘ Address: 210 E. Jefferies Street Address
The accused is to be arrested and brought before me ¢ ‘
to be deait with according to law. Gaffney, S. C. Phone
Phone SsN SEBAIELERO Name
S— (L.S.) _
Signature of Judge sex_ M Race " Helght _3'7" weight 145 Address
PRELIMINARY HEARING held by , poB8-9-66 DL Phone
Judge 1 " Offense _Burglary, 2nd Degree Name
on 19 Address
with ____ ® Code (or Ordinance) § 16-11-310 Phone
Attorney for Defendant : ’ ' : S
Date of Ottense __>-29-86 JUROR
Decision:
Officer R. F. Weaver
BAIL .
| Agency Gaffney Police Department
Date Set : ,19 t
Judge . ' ‘ Date of Disposition . ~
' SBIH\», Jl LA,
Amount Disposmon B "J0A

Surety : ' ; Sentence _____.Sud.gg__a__&_ﬂﬂ______

s

'S ALNQGG T IHIHD

RETURN WARRANT TO: lunosdo CWERR
‘ Co-Defendants 1301440 N 031'.{




AFFIDAVIT

Personally appeared before m e of the Court, one Inv. R. F. Weaver —
who being duly sworn, depps€s and says that Robert Holland Koon (name of defendant) did within this County

and State on 9r_about (3-38-86-" violate the criminal laws of the State of South Carolina [or ordinance of the municipality
of _City of Gaffney Jin the following particulars:

DESCRIPTION OF OFFENSE

Burglary, 2nd Degree

| further state that there is probable cause to believe that the defendant named above did commit the.crime set forth and
that such probable cause is based on the following facts: b

i

The defendant, Robert Holland Koon, did break into Stylette located at 219 E3 edrick o
Street within the city limits of Gaffney, South Carolina,@n or about { 1986,
by knocking glass irom back door and earering with the intent to commi “felony rherein. .
"
Sworn to and Subscribed betore me, 7 Q i -
This_2nd _ day of __April 1g__8_6_ / C’[L(”((-/ ( (-\J'G’%-/*’C‘Z
Signature of A'lignt
9 _7] : :C" Address__Gaffpey Police DNepartment
SW"O', L {L.S.) Gaffney, S. C. .
e Phone: __489-8115 .
._,f Address
{,
Phone:

STATE OF SOUTH CAROLINA  ARREST WARRANT

COUNTY OF _Cherokee

[or MUNICIPALITY OF _ City of Gaffnev__..——
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asvavud i WARKANT

- T ST

I

WITNESSES:
Name
No. B 540174 Address
STATE OF SOUTH CAROLINA
County (Circle one Fhone
City of Gaffney Municlpality )
Name
THE STATE
against Address
Phone
Robert Holland Koon Name
Address: 210 E. Jefferies Street Address
Gaffney, S. C Phone
Phone SN SERAIELLRHD Name
M W 517" 145 S
Sex___~.____ Race Height Weight Address
pos8-9-66 DL Phone
Offense _Burglary, 2nd Degree Narhe
Address
Code (or Ordinance) § 16-11-310 . APhone
3-29-86 JURORS

Date of Offense

Officer R. F. Weaver

Agency _Gaffney Police Department

Date of Disposition 3
SB_!H‘(';_‘: LIV

Disposition 38

ov——r—r ™

Sentence ___QQfHdQE_QJ_H‘L__—

’

"0'S ALNQES T IHIHD

1YN09.40 Xd119
Co-Defendants o0 301440 NI 031'3




BURTS, TURNER & RHODES
ATTORNEYS AT LAW

260 NORTH CHURCH STREET
SPARTANBURG, S.C. 29306

~

SAM BURTS (1907 - 1982) MAILING ADDRESS

NOEL TURNER (1928 -2011) P.O. BOX 3408 29304
RICHARD H. RHODES PHONE: 864-385-8166
M. NOEL TURNER, HI FAX: 864-883-6927
WILLIAM H. RHODES June 5, 2012

RYAN F. MCCARTY

PERSONAL AND CONFIDENTIAL
ATTORNEY/CLIENT PRIVILEGED
Mr. Robert H. Koon 227826

McCormick Correctional Institute '

386 Redemption Way \ ;
McCormick, SC.29899 | (3/\{\ NC 4 Qu& e
Dear Mr. Koon: Q(\ég !\C \) ¢ 4

I have received your letter dated May 27, 2012. I will not be able to assist you in your
request. As you know, my only involvement began when I volunteered to read the lengthy trial
Record in order to give a helping hand to Chuck. I do not practice criminal law, and I certainly
have no political connections or aspirations. ‘

After assisting Chuck in reading and outlining the Record, I did a proposed Brief, From
there, I simply assisted Chuck in incidental ways.

As you know, I became actively involved as it related to you, individually, and your
mom. [ called her on occasion to check on her and to let her know the status of your case. I
purchased you the leather bound Bible and had your name engraved. I am sorry that it has been
lost. Hopefully, the prison system will let you have a Gideon Bible.

Since I am not going to assist you in this endeavor, I am returning your letter and all of
your enclosures. Since you stay in touch with Chuck, perhaps he can assist you or designate
someone who may.

[ wish you the best of luck.

Sincerely,

ity e
RicHard H. Rhodes

RHR/jc

Enc. /

€€ AT 234/ 4., L e )1

EC VAN 324/ g, L 0l 11! 1
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Governor Mark Sanford Harry M. Lovelace

Office of the Governor 31 Bo Lane
PO Box 12267 . : ' Gaffney, SC 29342
Columbia, SC 29211 (864) 838-1381

Re: Commutation of Sentence - Robert Holland Koon

Dear Governor Sanford.

Fam writing as the victim in Mr. Koon's 1986 conviction. which is set forth in the attached letter
to the Attorney General of South Carolina. This conviction was.obtained by police presentin
dansuostantiated infarmation to the magistrate and the grand jury. wherein they stated that the
offense occurred at night when in fact the offense of a break-in of an unocecupied buiiding {our
insurance agency) occurred between 5:00 pm March 28. 1986 and 9:00 am March 29. 1086:
thereby leaving several hours of daylight when this offense could have occurred.

a
=

In researching this case. it appears that the police made unfounded claims to the magistrate o
obtain a warrant which resulted in the nineteen year-old defendant’s guilty plea to two strikes in

one guilty plea. Koon v. State (March 2007 SC Supreme Court). As the victim. I do not
condone and stand firmly against such actions. and I ask you to commute his 1986 conviction for
Second Degree Burglary (Nighttime) to Third Degree Burglary which would allow the 1jfz
Without Parole sentence to be reduced to time served. | believe that Mr. Koon's case is a
miscarriage of justice to which he has served over twenty years, and I hope vou will agree that he
has paid his debt to society. The attached letter to the Attorney General sets forth the relevant
facts. but the bottom line, as the victim. [ ask the Governor to review the facts of this case and
commute Mr. Koon’s sentence to time served to correct this injustice so that this man does not
spend the rest of his life in prison.

Please contact me if vou have any questions. [ thank vou for in advance for vour consideration of

this request.

Regneactfi;lly,
peettull

KHTS

Harry M. Lovelace

With Attachments

Cc: Honorable J. Mark Hayes II, Circuit Court Judge
Chief Justice Jean Toal, SC Supreme Court
Professor Patrick Flynn, USC Law School
Hon. Brandi McBee, Cherokee County Clerk of Court
Governor Mark Sanford
Ray E. Thompson. Jr.. Attorney At Law
Trey Gowdy, 7" Circuit Solicitor’s Office
60 Minutes, CBS
The Gaffney Ledger




The Hon. J. Mark Hayes, II Harry M. Lovelace

180 Magnolia Street 31 Bo Lane

Spartanburg, SC 29306 Gaffney, SC 29340
(864) 838-1381

January 6, 2011

Re: Robert Holland Koon
State v. Robert Koon 86-GS-11-289 Rule 29 (b) SCR.Crim.Pro.

Dear Judge Hayes,
I am enclosing a letter to Seventh Circuit Solicitor Harold W. Gowdy, III regarding the

Rule 29(b) referenced above. As stated in the letter, I am requesting a status conference
between you, Mr. Barnette, Mr. Koon, and myself for the sole purpose of determining

whether the 1986 Second Degree Burglary (violent nighttime) should be reduced to Third

Degree Burglary (no nighttime) and the possibility of reducing Mr. Koon’s sentence to
the statutory maximum of twenty years.

I would very much appreciate your assistance in arranging this conference as soon as
possible. Please contact me at the phone number above to advise or if you have any
questions. ‘

Respectfully,

Harry M. Lovelace

Cc: Mr. Barry Barnette, Seventh Circuit Solicitor
Mr. Michael Moran,
Mr. Holman C. Gossett, Attorney at Law
The Hon. Roger L. Couch
The Hon. Gary E. Clary
Mr. Ray E. Thompson, Attorney at Law
Mr. Gary P. Mallard, Attorney at Law




Mr. .Barry Barnette Harry M. Lovelace

Seventh Circuit Solicitor 31 Bo Lane
180 Magnolia Street Gaffney, SC 29340
Spartanburg, SC 29306 (864) 838-1381

August 4, 2011
Re: Resentencing of Robert Holland Koon
Dear Mr. Barnette,

Under the provisions of the Victim Bill of Rights, I ' would request as Solicitor that you
carefully review the case of State v Robert Koon 86-GS-11-289 in which Mr. Koon was
indicted for Second Degree Burglary when the State did not have any proof the offense
occurred at nighttime as required by 16-11-312 (b) 3) SC Code of Laws (1986).
According to Mr. Koon, he entered a plea as part of a package plea deal in 1986 not
knowing that he would receive two strikes at the one plea. Koon v State 643 SE2d 680
(2007). The offense that constitutes the ‘second strike’ was my family’s insurance agency
Cudd-Lovelace Agency, and as the victim, I would respectfully ask you to allow the 1986
conviction to be reduced to Burglary Third Degree so that Mr. Koon can be resentenced .
from Life Without Parole to twenty years for his 1998 conviction for a subsequent
Second Degree Burglary. 98-GS-11-650. Koon v State Supra.

It is my understanding that the State prosecuted this individual for a nighttime burglary
without dny proof of Corpus Delecti of the nighttime element, and I feel as the victim that
a grave injustice has been done to this man where the State can not show his second
strike offense ever occurred. As a citizen of this state, ] am opposed to the fact that Mr.
Koon was prosecuted for nighttime entry of the insurance office (in which nothing was
discovered to have been stolen) when no proof exists that it occurred at night, only that it
occurred sometime between 5:00 pm March 28, 1986 and 9:00 am March 29, 1986.

I would like to meet with you to discuss this matter with you in person at your earliest
convenience. | may be reached at (864) 838-1381. Thank you in advance for your
consideration of this request. :

Harry M. Lovelace

Cc: The Hon. J. Mark Hayes III
Mr. Robin File, Assistant Solicitor

3
1N

¥
|
i
4

|
i
t
|
It
|
{
i

11 14 R




Mr. Barry Barnette, Solicitor Harry M. Lovelace
Office of the Seventh Circuit Solicitor 31 Bo Lane

180 Magnolia Street Gaffney, SC 29340
Spartanburg, SC 29306 (864) 838-1381
January 6, 2011

Re: Robert Holland Koon
State v. Robert Koon 86-GS-11-289 Rule 29 (b) SCR.Crim.Pro.

Dear Mr. Barnette,

As the victim in the above referenced case, it is my sincere desire that Mr. Koon’s 1986
Second Degree Burglary conviction 86-GS-11-289 Cudd-Lovelace Insurance Agency
(3/28/1986) be reduced to Burglary Third Degree which will allow him to be sentenced
to twenty years on his 1998 conviction for Second Degree Burglary 98-GS-11-650 rather
than have him serve Life Without Any Possibility Of Parole (LWOP). It is clear to me

“that the police did not provide sufficient evidence to the magistrate that this offense
. definitely occurred at nighttime. See State v. Smith 493 S.E.2d 506 (Ct. App 1997).

While it is not my place to accuse the detectives or solicitor of falsely swearing under
oath; a very serious allegation indeed and I would not impugn their character in doing so,
the evidence in this case does indicate that the nighttime element was misrepresented (to
the magistrate and the Grand Jury) as stated previously in my affidavit when I contend
that it occurred between 5:00 pm on March 28, 1986 (office closing time) and 9:00 am
March 29, 1986, when the break-in was discovered. Therefore, it is impossible to swear
under oath that this offense occurred at night; it could have just as easily occurred in the
intervening daylight hours that were available between 5:00 pm and 9:00 arn. I have
submitted affidavits to the Attorney General and Judge Hayes in regards to these facts.

As a victim, a citizen, and a Christian, I am very upset and opposed to the fact that Mr.
Koon is in jail for LWOP based on unsubstantiated evidence on my behalf as the victim.
Further questions arise about the reliability of the evidence in the fact that a break-in at an
adjacent location (Stylette Salon), alleged to have occurred at the same time, did not
allege a nighttime element and was therefore held by the Supreme Court to at most be
Third Degree Burglary and was vacated by Order Koon v. State 595 S.E.2d 456 (2004).
As the copies of the enclosed warrants attest, both warrants allege “on or about”, but with
differing dates. If the dates themselves are uncertain as stated on the warrants, how can
the assertion of nighttime element not also be called into question? This unsubstantiated
allegation of nighttime on the Cudd-Lovelace warrant resulted in Mr. Koon’s “second
strike” and his current sentence of LWOP would not have applied had he been convicted
of the same offense as Stylette. It is my understanding that without the nighttime
allegation in the Cudd-Lovelace warrant (number 540173), Mr. Koon would be eligible
to receive a twenty year sentence on his 1998 conviction upon resentencing. With credit
for time served, he would have already completed or nearly completed his sentence. |
therefore believe that a miscarriage of justice has resulted in a LWOP sentence for a
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property offense with no theft included, and from my research, it is the solicitor’s duty to
correct this misrepresentation of the facts,

Mr.Koon has filed a Rule 29 (b) SCR.CRIM.PRO in Court of General Sessions to have
this conviction reduced to Burglary Third Degree and I was referred to your office as the
Rule 29(b) is on the General Sessions Court docket. Therefore, I ask that the Solicitor’s
office consent to this motion and allow Mr. Koon to be resentenced, in order that justice
might be served. [ am also requesting that a status conference between you, the Circuit
Court Judge Honorable J. Mark Hayes II, Mr. Koon, and myself be held as soon as
possible for the sole purpose of determining whether the 1986 Second Degree Burglary
(violent nighttime) should be reduced to Third Degree Burglary (no nighttime) and if so,
reducing the LWOP sentence to statutorv maximum of twenty years. To assist with. vour
review, I have enclosed copies of various correspondences regarding this matter.

1 strongly and humbly request your urgent attention in correcting this injustice. Thank

you for your time and I eagerly await your response.

Respeetful

ly,

Harry M. Lovelace

Cc: The Hon. J. Mark Hayes, II, Circuit Court Judge
- Mr. Michael Morin, Assistant Solicitor
Mr. Holman C. Gossett, Attorney at Law
The Hon. Roger L. Couch
The Hon. Gary E. Clary
Mr. Ray E. Thompson, Attorney at Law
Mr. Gary P. Mallard, Attorney at Law




Mr. Robin File, Asst. Solicitor Harry M. Lovelace
Cherokee County Courthouse 31 Bo Lane

125 E, Flovd Baker Blvd Gaffney, SC 29340
Gaffney, SC 29340 (864) 838-1381

March 30, 2011

Re: State v. Robert Koon 86-GS-11-289
~ Atticle 1, Section 24 SC Constitution (Victim’s Bill of Rights) and pending Rule 29
(b) SC Rules Crim.Pro.

Dear Mr. File,

['am the victim in the March 28, 1986 Second Degree Burglary of Cudd-Lovelace
Agency to which Mr. Koon (based upon my affidavit) has filed for a motion for a new
trial based on after discovered evidence. Rule 29 (b) SCR Crim Pro.

First, I would like to formally réquest, as victim per Article 1, Section 24 paragraph 11
(of Victim’s Bill of Rights) “a reasonable disposition in this case”, that Second Degree
Burglary (Nighttime) be reduced to by consent of the Solicitor’s office to third Degree
Burglary (no Nighttime). As based upon the facts of this case (and my affidavit), the state
did not have any evidence to even allege a nighttime burglary occurred at all. It seems the
Police Detective Richard Weaver, who signed the warrant made a mistake in alleging
nighttime on our (Cudd-Lovelace) side of the building while the opposite side of the
duplex (Stylette) did not allege nighttime. It is clear that the break-in of both sides of the
duplex occurred at the same time, yet the alleged different offense date — 28" for Cudd-

Lovelace (with nighttime) amd 29™ for Stylette (no nighttime).

Mr. Koon should have never been charged with Nighttime offense as there was no proof
Aliunde of the Corpus Delecti as required by State v. Smith 493 S.E.2d 506 (SC App
1997) and State v. Osborne 516 S.E.2d. 201 (1999). As the victim, I believe that [ have a
constitutional right pur. Art.1, Sect. 24, Para. 11, to seek a “reasonable disposition™ to
have Mr. Koon’s charge reduced to Third Degree Burglary 16-11-313. As a citizen. a
Christian, and the victim, I believe it is my duty to request this reduction. [ contend
justice requires this reduction as offense occurred sometime between 5:00pm on March
28. 1986 (office closing time) and 9:00 am March 29, 1986 with no proof that it occurred
at night.’

Secondly, per Art. 1, Sect. 24, Para.8 of Victim’s Bill of Rights, [ am formally requesting
“reasonable access™ to Solicitor’s file and evidence in regards to the March 28. 1986
break-in of Cudd-Lovelace #86-GS-11-289. Specifically, I would like to be provided
with the proof that this offense occurred at night (Corpus Delecti of Nighttime Burglary).
Please mail this information to me at the above address.




Thirdly, per Art.1, Sect.24, Para. 3, | would respectfully request to be notified of any

hearings and other proceedings in this case in writing ten days prior to the hearing. E.G.

(Rule 29(b)).

Finally, I would like to formally request a conference with you to discuss the above
matters at your earliest convenience.

Thank you for your time, and I await your response to this letter.
Respectfully,

o s

Harry M. Lovelace

Cc: The Hon. J. Mark Hayes, II, Circuit Court Judge
Mr. Russ Racine, Attorney at Law
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CORY
STATE OF SOUTH CAROLINA ) IN THE FAMILY COURT FOR THE
)- SEVENTH JUDICIAL CIRCUIT
COUNTY OF CHEROKEE ) CASE NO.: 1993-CP-11-109
1999-CP-11-260

1999-CP-11-280
ROBERT H. KOON,

)
Plaintiff, ) AMENDMENT TO APPLICATION=: & 7' -
) AND INCORPORATED T £ S
v ) MEMORANDUM OF LAW N
. ) R N
STATE OF SOUTH CAROLINA, ) S
) o
Defendant. ) ( =
) 3

The Applicant, by and through counsel, would hereby amend his Application for
Post Conviction Relief.

PROCEDURAL HISTORY

1. Applicant vs;as indicted by the Cherokee county Grand Jury on April 21,
19886, for four (4) counts of Second Decree Burglary and cne (1) count of
Grand Larceny. (#86-GS-11-289, 290, 291, 292). |

2. Applicant was represented by Harry Kline, Esquire (deceased); and Gary
Paul Mallard, Esquire; and on June 17, 1986 pled guilty, in a pl‘ea
recommendation before the Honorable Jonathan Z. McKown and was
sentenced to four ten-year sentences concurrent to each cf the Second
Decree Burglaries. No direct appeal was filed.” |

3. Applicant filed a Post Conviction Relief February, 1987 alleging, inter alia,
the plea was involuntary and'the State withheld favorable evidence, and

plea was coerced. The Respondent filed its Return and Motion to Dismiss

' 86-GS-11-290 was overturned by the Supreme Court (S.C.) on April 5, 2004, Koon v.
State, 595 S.E.2d 456 (2004)
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on October 9, 1987. A Evidentiary Hearing was held on October 26, 1987.
_Appli&:ant was represented by Wade S. Weatherford, 111 Following the
‘hearing, the Honorable Dan F, Laney, Jr. issued an Order denying relief

and dismissing the application. Koon v. State, 87-CP-1 1-103. Wade S.

Weatherford, 11l did not file a Notice of Appeal.

4. On November 27, 1991, Applicant filed a Writ of Habeas Corpus that was
construed as a P.C.R. Application, alleging, inter alia, he was not advised
of right to appeal his first PCR (87-CP-1 1-103). This PCR (91-CP-1 1-539)
was summarily dismissed November 27, 1992. A Notice of Appeal was
filed (pro se); and the South Carolina Supremé Court remended the PCR

~ for a Evidentiary Hearing to determine whether the Applicant "knowingly

and willingly waived his right to Appellate Revfew c;f his first PCR

Application.” Koon v. State, (1993-MO-308)(filed October 12, 1993).

5. The 1991-CP-11-539 Remand Hearing pursuant to Order of the Supreme
Court (93-M0O-308) was initial||y scheduled October 25, 1954, but the
Applicant was incarcerated in Virginia on misdemeanor offense, and the

- PCR was dismissed without prejudice by Order of the Honorable Thomas
Ervin dated December 10, 1994. The Applicant was represented by
Thomas Shealy of Cherokee County Public Defender’s Office. (Same
office the represented Applica‘nt at his plea).
" B. On M\archAM, 2001, the PCR 1991-CP-11-539 was heard before the

Honorable Paul Short, Jr. (under revised case number 2000-CP-1 1-623).

2 Under Austin v. State, 409 S.E.2d 395 (1991)
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on October 9, 1987. A Evidentiary Hearing was held on October 26, 1987.
Applicant was represented by Wade S. Weatherford, Ill. Following the
hearing, the Honorable Dan F. Laney, Jr. issued an Order denying relief

and dismissing the application. Koon v. State, 87-CP-11-103. Wade S.

Weatherford, Il did not file a Notice of Appeal.

On Nov.ember 27,1991, Applicant filed a Writ of Habeas Corpus that was

construed as a P.C.R. Application, alleging, inter alia, he was not advised

of right to appeal his first PCR (87-CP-11-103). This PCR (91-CP-11-539)
was summarily dismissed Novembér 27,1992. A Notice of Appeal was

filed (pro se); and the South Carolina Supreme Court remanded the PCR

- for a Evidentiary Hearing to determine whether the Applicant “knowingly

and willingly waived his right to Appellate Review of his first PCR

Application.” Koon v. State, (1993-M0O-308)(filed October 12, 1993).
The 1991-CP-11-539 Remand Hearing pursuant to Order of the Supreme
Court (93-MO-308) was initially scheduled October 25, 1994, but the

Applicant was incarcerated in Virginia on misdemeanor offense, and the

. PCR was dismissed without prejudice by Order of the HonorableThomas

Ervin dated December 10, 1994. The Applicant was represented by
Thomas Shealy of Cherokee County Public Defender’s Office. (Same
office the represented Applicant at his plea).

1

On March 14, 2001, the PCR 1991-CP-11-539 was heard before the

Honorable Paul Short, Jr. (under revised case number 2000-CP-11-623).

2 Under Austin v. State, 409 S.E.2d 395 (1991)




B. Allen Bullard, Esquire “Former Assistant Attorney General” was

assig‘flmed to represent the Applicant. Applicant decjded to proceed pro se.

The PCR Court ad'dressed two issues:

a. Subject matter jurisdiction; and

b. Whether the Applicant knowingly wéived his right to appeal the denial
of the first PCR in 87-CP-11-103.

By Order dated August 10, 2001, the Court dismissed the application and

denied relief.

A Notice of Appeal was filed, and the writ of certiorari was perfected by

Andrew Grimes, Esquire of Summerville. The Supreme Ccurt granted

~ certiorari and reversed in part, affirmed in part; Koon v. State, 595 S.E.2d.

456 (April 5, 2004), and overturned the 1986-GS-11-290 Second Degree
Burglary for lack of subject métt_erjurisdfction; and held Applicant was
entitled to Appellate Review of his 1987 PCR allegations by the Supreme
Court as he did not "knowingl?/" waive his right to appeal of his first PCR
(1987-CP-11-103) and ordered the issues of that PCR to,be fully briefed
by appellate counsel Andrew Grimes, Esquire. |

At that time, appellate coﬁnsel Grimes was informed by the State the 1987
PCR transcripts were “lost or destroyed” (by the State), and.Mr. Grimes,
therefore, moved for a “reconstruction hearing” pursuant to China v.

\

Parrott, 162 S.E. 2d. 276 (1968), and Whitehead v. State, 574 S.E. 2d

200 (2002), stating that he was unable to brief the appeal without the 1987

transcripts.
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10.

The Supreme Court denied the “Motion to Remand for a Reconstruction of
the ‘1.987 PCR Record"‘, holding that “In his brief, Petitioner failed to allege
any specifics regarding the allegation (that fhe guilty plea was involuntary,
and that the State withheld Brady mate.rial), id 595 S.E.2d. 457 (Footnote
(7] Petitioner failea to include a copy of the 1987 Order (1987-CP-11-103)
denying reliéf and has provided no reason yvhy the Qrder could not be
iﬁcluded in the Appendix). i

Thus, the Applicant @b\;ﬁen afforded appellate review of the

substance of his 1987 PCR allegations as provided by 17-27-100 (South

Carolina Code of Laws) and Austin v. State, 409 S E.2d. 395 (1991),

Odom v. State, 523 S.E.2d. 753 (1999).

ISSUE ONE
Applicant was denied “Appellate Review” of his 1987 PCR application due
to a procedural irregularity in the PCR/Appellate process when Exhibit (A)

(in 1991-CP-11-339)(revised as 2000-CP-11-623), which contained the

1987 PCR Order (réferenced in Koon v. State, 595 S.E.2d. 456, 45?
(2004) Footnote [7]) was not provided to appellate counsel to be made a
part of the Appéndix'in the Austin review proceedings of 595 S.E 2d. 456
as mandated by S.CA.C.R. 227(c),(e) which requires the Appendix
contain the entire lower court‘ record of the PCR court. And 17-27-70 (SC

Code of Laws) states, “If the Appliéation is not accompanied by the record

of the proceedings challenged therein the Respondent shall file with its

answer the record or portions thereof that are material to the questions
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raised in the application. Based on violations of SCACR 227(c),(e) and

17-27-70 the Appellate has not received “His full bite at the apple” in re: to

1987 PCR.

ARGUMENT
(Timeliness/Successiveness)

As a initial matter Austin reviews are not subject to 17-27-45 (a) Statute of

Limitations Odom v. State, 523 S.E.2d 753 (1999).

Secondly, this is not a successive application, but merely a continuation of

the 1987 PCR proceedings and Appellate Review thereon, pursuant to

Austin and Qdom Guidelines. More cogently, the issue of a procedural

irregularity in the PCR process through the lack of a complete record of
the lower court id SCACR 227, Section 17-27-70, could not have been
raised at the Mach 14, 2001 PCR Hearing, as those facts were not yet in
existence, but rather came into knowledge of the Applicant after the
decision in Koon v. State, 595 S.E. 2d. 456(2004). And, therefore 17-27-

45(c) provided Applicant one year from the date of these “material facts

not previously presented or heard that requires the vacation of the
conviction or sentence; the application must be filed under this chapter
(17-27-45(c)) after the actual discovery of these facts by the Applicant or
the date these facts could have been ascertained by the exercise of
reasonable diligence.

*See SCARCR 205 which states "Upon the service of the Notice of

Appeal, the Appellate Court shall have exclusive jurisdiction over the

appeal. Thus. SCACR 205 prevented the Applicant from raising these
claims (and the jurisdiction of the PCR Court) until the appeal in Koon v.
State, 595 S.E.2d. 495 (2004) was decided April 5, 2005.

As a related matter, it must be noted this matter was initially raised and
preserved within four (4) months of the decision in Koon v. State, 595
S.E.2d. 456 (April 5, 2004) by the July 30, 2004 filing of Koon v_State
2004-CP-11-412.




13

14

&

On February 15, 2005 the 2004-CP-11-412 PCR was dismissed on
SCRCP Form 4, Rev. 2/96. Since that form order did not state a dismissal

- with prejudice under South Carolina Law, that dismissalvis assumed to be

without prejudice.

Nevertheless, the South Carolina Supreme Court vacated this dismissal
Form 4 Order as it did not purport with 17-27-80 Factual Findings'and é
Motion to Withdraw the Motion for Dismissal is pending before the
Honorable J. Mark Hayes, Il. The 2004-CP-11-412 is as a matter of law is
still pending, and the 2004-CP-11412 Factuél Issues are amended into
this PCR (as amended) which precedes the filing date.

In Aice v, State, 409 S.E.2d. 392 (1991), in re: to 17-27-90 held “"Any new

grounds raised in a subsequent application is limited to those-grounds that

could not have been raised in the previous application.”

Thus, under the PCR Statute successive post convictions are forbidden

uniess a Applicant can point to a sufficient reason why the new grounds

for relief were not raised or were not properly raised in previous
applications Aice v. State supra. | | _

It is beyond obvious that the violations of 17-27-70 (in not providing
records material to PCR) and Rule 227(c),(e) (not providing entire lower
court record in Appendix) coyld not have been raised in prior PCR
Application or until after April 5, 2004 pursuant to SCACR 205 (a
jurisdiction lied with Supreme Court). And is sufficient reason for this PCR
which is not successive, but merely a continuation of the original Austin
claim 91-CP-11-539, remanded by Supreme Court 93-MQO-308, (given a
revised case number 2000-CP-11-623) and not fully ruled upon due to

incomplete Appendix barred review by Supreme Court in Koon v. State,

| 595 S.E.2d. 456 (2004). While Koon v. State, 595 S.E.2d 456 (2004)

granted a Austin review, that 'review has yet to take place on the

substance of the 1987 PCR issues.
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Thus, this PCR is not successive under 17-27-90 Aice v_State, supra,
Land v. State, supra. id 17- -27-45(c), held statute of limitations do not

apply to Austin claims.

ISSUE ONE

ARGUMENT
Itis clear beyond doubt Applicant entered Exhibit (A) into the lower court
record on Ma~rc':h 14, 2001 (2000-CP-11-623, Appendix page 000019, line

© 6-25). First, Mr. Shealy was examined at 000024, line 7-20 (etc) —

second, the 1987 PCR order contained in Exhibit (A) was used to examine
1987 PCR counsel Wade Weatherford appendix of 2000-CP-11 -623 (page
115 of Exhibit A) at 000030 app. Line 3 - 000037 line 25.

This conclusively shows that the 1987 PCR order inter alia, was contained
within Exhibit (A) of the March 14, 2001 hearing.

Yet, this Exhibit (A) — 1987 PCR order was not provided to the Supreme
Court (see: Footnote 7 of 595 S.E.2d. 456 Koon v. State). Thisis a

procedural VIolatlon of Rule 227(c), (e) which requires the Aopendxx

contain the entlre lower cour‘( record.
In Washmqton v. State, 478 S.E.2d. 833 (SC 1996) held “procedural

|rregular|t|es in PCR process denied Applicant due process.” Likewise,

Odom v. State, supra, held Applicant “entitled to one full bite at the

apple”, with PCR and Appellate Review.

The prejudice from this gross procedural irregularity (incomplete lower
court record) is that Applicant was denied a Reconstruction Hearing
because the 1987 PCR order was “mysteriously” missing from the record.
Notwithstanding Exhibit (A) and it co'nten'ts, 17-27-70 has a mandatory

requirement that "Respondent shall file with its answer the record or

portions thereof that are material to the questions raised in the

-application.” However, the State failed to do so.

Thus, had the State complied with the mandatory requirements of 17-27-
70, the 1987 PCR Order would have been in the record and Applicant




would in all probability received a Reconstruction Hearing in Koon v.
State; 595 S.E.2d. 456 (2004).°
Applicant asserts this “procedural irregularity” deprived him of due

process. Washington v. State, supra, and denied him Appellate Review of

his Austin claim, Odom v. State. supra.
1987 PCR ISSUES

Applicant plea was involuntary as the State withheld favorable evidence,

Rule 5 and Brady material, that had Applicant been apprised of this
evidence (a), he would not had plead guilty (b) been able to challenge the

indictment as a product of false testimony to the Grand Jury pursuant to.

TS 17:19-20, 17-19-90, 17-19-100, and 14-7-1140 SC Code of Laws and it

/“ ék'? nAVY o\ companion statutes relevant hereto.*
e i 19.  (A) Guilty plea was involuntary as the State withheld the fact that there
e @’) ) ., was absolutely no evidence available to show that the offense was
,/\ wl ()fbr_ (,OUC’M " committed at nighttime in re: 86-GS-11-289 March.28, 1986 Burglary of
- ()‘(Z‘ 1C V’ I) 7 CUDD-Lovelace Insurance Company Gibson v. State. (The wiihholding of
4 }; L;xQ\_'/' O //_//’  this favorable evidence prejudiced the defendant’s right to showthét
M)fl o ‘without any evidence at all, that the burglary occurred at nighttime a True

Bill Indictment could not have been properly-obtained, and that some type

> It must be noted initial PCR counsel was B. Allen Bullard (Esquire) the former counsel
for the Attorney General's Office, who at the March 14, 2001 PCR Hearing was back at
“the Attorney General's Office — 2000-CP-11-623 Appendix page 000007 (line 16-21) —
and he (as counsel for Applicant) allowed the State to violate 17-27-70 (in not providing
the lower court records) while Applicant asserts he was not entitled to effective
assistance of PCR counsel, he was entitled to counsel “free from conflict” of interests.
In addition to the above conflict, Mr. Bullard was subject to a malpractice/conspiracy to
violate civil rights lawsuit Koon v. Slade, 1999-CP-11-489. (Applicant asserts these two

. conflicts affected the adequacy of his representation, and suggests collusion of

government officials with the Attorney Genaral's Office (i.e.) 17-27-70 violations inter
alia. This is a procedural error in violation af 17-27-60 appointment of counsel).

While the Applicant recognizes under Austin v. State, supra, the Supreme Court would
review the reconstructed record in this proceedings to determine if the 1987 PCR Order
should be affirmed or reversed in regard to the Brady violation. Due to the procedural
posture of this case, the Applicant respectfully request the court to make a factual
finding as to whether or not a Brady violation occurred based on evidence and credibility

of the witness at the hearing. Foye v, State, 335 S.C. 586 (1999)_
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of false testimony obviouely was presented by State to obtain a indictment

on this element when no evidence was available to support the’ indictment.

Especially as the indictment was obtained in violation of State v. Capps .

with the prosecution officer as the sole witness before the Grand Jury.

See: State v. Anderson.

More cogently, had defendant been apprised under Brady that no
evidence existed to show the offense occurred at nighttime, Defendant
would not have plead guilty to that element and would not have accepted
package (plea)
(B) The guilty pleas to 1986-GS-1 1-289, 291, 292 were involuntary as
there
was no evidence to show that the defendant committed these offenses: no
witnesses, no fingerprints, no confession, no physieal evidence or
circumstantial evidence. Again, without any evidence to connect
defendant to the offense, it is suspicious as to how the State obtained the
indictment as a True Bill with no no evidence to support its finding. Again, the
prosecuting officer was the sole witness before the Grand Jury see Capps.
and Anderson supra.
More cogently, had the defendant been apprised under Brady that there
was no evidence to connect him to these three (3) offenses, he would not
have plead guilty, and he would have been able to challenge the menner
in which the indictment was obtained (i.e.) by false testimony of the sole
witness. In Evans v. State, 611 S.E.2d. 510 (2005) at 518, Footnote [7]
(11] Although this case involves the State Grand Jury, we similarly

conclude that challenges to the legality and sufficiency of the process of a
M‘Grand Jury also must be made before the jury renders a verdict in
order to preserve the error for Appellate Review. 17-19-90,14-7-1140 SC
Code of Laws.

The State withholding of favorable evidence (that no evidence existed the
86-289 Burglary occurred at night, or that defendant committed 86-289.
291, 292) deprived him of the right to show this indictment process was
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tainted, (i.e.) how can a True Bill be returned with no evidence to support
offense.

More cogently, the defendant was induced to plead by fabricated evidence
on “mud samples” on shoes that was represented as conclusive match by
S.L.E.D. when no tests had been conducted. i’his is a Brady violation that
rendered plea involuntary. ) _

The (19 year old) Applicant had been informed by police that é,conclusive
match had been made between his shoes, crime scene, and stolen truck in '
that the mud from the crime scene existed in all three places and his shoe
print was a positive match. This was the only evidence in 86-GS-11-291,-
86-GS-11-292. Bill Willard/P&G Motors Office offense.

It is asserted that had the 19 year old Appllcant (or his counsel) been

informed the mud sample evidence was inconclusive (or unavailable), he

~would not have entered the plea. See State v. Kennerly, 503 S.E.2d. 214,

Kyles v. Whitley, 514 U.S. 519-(1995): Rule 5, SC Rules of Criminal
Procedures. .

Itis noted in 86-GS-11-289, 290 offense of CUDD-Love.Iace and Stylette
Offices:, the Stylette offense did not allege a nighttime element and was
reversed by the Supreme Court in Koon v. State, 595 S.E.2d. 456 (2004).

The police alleged the Stylette and Cudd-Lovelace offenses occurred at

the same time, this is supportive of the theory no evidence existed of the

crucial nighttime element in either Stylette or Cudd-Lovelace offenses and

_had this been disclosed, no evidence existed to prove nig_httime, he would

not have plead guilty. Thus, there is a reasonable probability the result of
the trial would have been different if the suppressed evidence had been
disclosed to the defense. Strickler v. Greene, 119 S.Ct. 1936 (1999) See
U.S.v. Bagley, 105 S.Ct. 337V5 (1985) “Favorable evidence is material

under Brady only if there is a reasonable probability that had the evidence
been disclosed to the defense, the resuit of the proceeding would have

been different.” Gibson v. State, held that prosecution withholding of
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favorable evidence can render a plea involuntary, as it effects decision
whether to plead or go to trial based on the evidence (paraphrased).

27. Applicant subject the prosecution’s failure to disclose that (1) no evidence

\'(;y’, | existed on 86-GS-1 1-289 that the offense occurred at nighttime would

\C" \’ have cause him not to plead to Second Degree Burglary or-accept the
///\/(\(/ 1\ 0\, « = package pea of ten (10) years; (2) no evidence existed to place defendant
}";\ f v at offenses 86-GS-11-289, 290, 291, 292; and (3) most crucially, that the

State had no physical evidence of claimed mud samples that would
connect him to the offense.

28.  And the result of the proceedings would have been different US. v,
Bagley, supra, as (A) he would have héd a basis to challenge and quash
the indictment as there was no evidence to support its true bill and (b)
defendant would have plead not guilty and been acquitted. -
RELIEF: New Trial.

Respectfully Submitted:

. Michael R. Jeffcoat '
MICHAEL R. JEFFCOAT,
ATTORNEY AT LAW, P.A.
407 West Main Street
Post Office Box 1860
Lexington, South Carolina 29071
Phone: 803-808-9600

Facsimile: 803-808-2240

ATTORNEY FOR THE.
. RLAINTIFF/APPLICANT

Lexington, South Carolina

September _ﬁ_ 2005
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Former convict now leads prison ministry program.

By Andrew Doughman andrew.doughman@shj.com

Published: Sunday, December 18,
2011 at 3:15 am.

Michael

Justus@michael justus@shj.com
Terran Mosley, right, talks with
Tim Terry and Chris Phillips at
Sun Surveillance. Mosley is
active in Terry's JumpStart
Ministries, which provides in-
prison classes for prisoners,

transitional housing for people )
who have been recentiy released from prison and employment opportunities for ex-offenders.

Meet Timothy Lee Terry: age 47, a father, a Christian, a leader of a local, faith-based prison ministry
program, and an ex-convict guilty of voluntary manslaughter.

Sentenced to 30 years in 1987, Terry said his life changed when he found God in prison.

“For the first time in my life, I felt the weight lift off of my shoulders,” he said of his experience in McCormick
Correctional Institution. “I knew I was saved.”

He was released on parole in 2002. Now he directs J umpStart Ministries, a prison ministries brogram for
reforming inmates through God.

Terry thinks the problem is that the state's correctional system too often fails to correct behavior. There are
22,666 incarcerated men and women in South Carolina's prison system; one in three of these inmates would
end up back in prison within three years if current trends continue.

“I have seen people come through the system that I've dealt with before; and obviously I'm not happy when I
see them,” said Barry Barnette, Seventh Circuit solicitor.

Taxpayers pay for them to return to prison again and again, at the cost of $16,000 a year.

Locally, Greenville and Spartapbt_n‘g counnes commit more people to prison than other countieé in the state.
But Terry says almost no one who goes through his program goes back to prison. Here's how it works:

- Inmates attend an in-prison -ministry class for 40 consecutive weeks.

-~ They live in transitional housing with strict rules upon release.

-- JumpStart connects them with local churches and employers for spiritual and financial support.

iOi Fine Rd, Spartanburg S.C. 29303 Jumpstartvision.org
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BEHIND BARS

When Terry talks about the night he killed his wife and his eventual
" journey to God, he tells prisoners that he was “tore up from the floor

»

up.

“I tell people 1 used to be a dope dealer, now I'm a hope dealer,” he
says.

His story always addresses his youth. He often says that 99 percent of
inmates are behind bars because of unresolved childhood issues.

For Terry, his problems began when he was a 14-year-old boy enrolled in.a Chriétiém school.

“IT had a mama who loved God,” " he said. “And al] of the sudden, out of the blue, this woman, she took my little
.22 pistol and stuck it to her chest.”

After his mother's suicide, he said he shook his fist at God and sought comfort in alcohol and drugs.

“That sent my life into a tailspin,” he said. “It went from smoking marijuana to drinking liquor to doing an
ounce of cocaine a night because of that raging monster inside of me.”

Terry hears similar stories through JumpStart's 40-week in-prison program.
At the chapel inside Livesay Correctional Institute in Spartanburg in November, Terry's class was in its 39th

week. Dozens of inmates listened to stories of bad childhoods and mistakes. Grown men broke down in tears,
sang songs, read poetry.

After they told their stories and their reasons for being behind bars — most for stealing and dealing drugs — the
room grew quiet when Terry revealed his voluntary manslaughter conviction. -

Terry told the crowd that, following his mother's death, he dropped out of school, got married to his high school
sweetheart and had a daughter and a son. Through it all, he said he kept using and selling cocaine and
marijuana.

But his marriage soured, and he killed his wife one night in anger. He tried to overdose immediately after. His
3-year-old daughter and 1-year-old son were in a nearby bedroom. “I dldn‘t want to live anymore,” he said.He
ended up with a 30-year sentence at McCormick Correcnona]

In prison, he found lucrative ways to keep dealing marijuana.

Then he met Paul Gray.

Gray arrived at McCormick via Kairos Ministries — a national
prison ministry — and took Terry to the prison library, where
Terry collapsed in tears and reconciled with God.

“That event in the library took a 29-year-old man trapped in a 14-year-old's body and set him free,” he said.

He got nd of the marijuana and cleaned up.

101 Fine Rd, Spartanburg S.C. 29303 Jumpstartvision.org
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“At (the) expense of people calling me names, I said, ‘Listen, y'all, I've done
this stuff for 29 years, and the best it's gotten me is 30 years in this
penitentiary. I'm going to try things another way,' ” he said.

From living in prison to living in Spartanburg

In 2002, Terry walked free, having served 15 years of a 30-year sentence.

In his 15 years, he'd seen inmates leave prison only to repeatedly return. He set out to change that through
programs that help ex-offenders make a successful transition back to society.

Terry uses pastor Rick Warren's “Purpose-DriQen Life” as his lesson plan for the 40-week course for inmates
who are up for parole or release within two years. :

~ The duration helps “whittle out the riffraff,” he said.

Tommy E. Timms Jr., 37, stuck with Terry's program and is now awaiting release next March. This is his thlrd
stint in prison. All of his charges are drug-related.

He says he's ready to make a change this time. He's now a team leader in Terry's in-prison program at Livesay
Correctional Institution in Spartanburg.

“My real test is coming in just a few months,” he said to the class. “So I ask that you all keép me in your
prayers.”

He's_.ésked Terry to help him find a gobd church and a room in JumpStart's transitional housing, a strategy that
prison officials support..

“It's very beneficial to have someone on the outside who is willing to mentor them and keep them accountable,”
said Lloyd Roberts, chief chaplain with the S.C. Department of Corrections.

JumpStart manages seven units of transitional housing in Spartanburg County and several other parts of the
Upstate. After inmates serve their time, Terry shepherds them into JumpStart's
housing, where they must abide by strict curfews and visitation limits. .

Levonne J amison, 34, served seven years for alewd acton a mmor and was
released Sept. 30. He's living in one of the -
JumpStart houses in Spartanburg County and
has recently found full-time employment.

Jamison said he grew up in the Midlands but
chose to stay in Spartanburg because he knew
he had to stay away from his chlldhood neighborhood.

“You have to leave the old behind,” he said.
In prison, he said he saw people from his neigt\lborhood get out and quickly return to prison.

“It's a revolving door,” Jamison said. “They go nght back to the same thing they did before. ... They go and come
.back and get more time.”

101 Fine Rd, Spafténburg S.C. 29303 : Jumpstartvision.org
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State corrections officials say Terry's program helps break that cycle.

“The product that Tim is putting out on the table is a very good product because what they do is very much
needed,” said Gary Boyd, director of inmate services for the corrections department.

Boyd said the state doesn't track the percentage of JumpStart's clients who end up back in prison, but he said
that rate is very low for a similar program called Changing the Way.

BREAKING THE CYCLE

The final part of JumpStart’s program involves finding full-time employment
for ex-felons. Terry partners with several local employers who are willing to
* hire people with a criminal background.

One of his employees is James Fowler, 42, who went through JumpStart's in-
prison and transitional housing programs.

He recently bought a house. He also is a registered sex offender.

He said he has changed, and JumpStart is what helped him progress.

“Often, people who have been incarcerated never get that second chance from society. They cannot move
forward,” he said. “They're stuck. ... JumpStart provides a way out of that cycle.”

" For Terry, a big part of moving forwerd came in 2004, when he reconciled with ITis son and daughter.
He'd left them as toddlers when he killed their mother and tried to overdose.
Srnce that 2004 meeting, they've worked on their brelationship, he said.
When he talks'about all the woes he caused for his own children, he goes back to his own childhood.

“Ninety-nine percent of people are in prison because of childhood issues that are not dealt with, and more and
more mistakes happen because of them,” Terry said. “Why not stop that cycle?”

. But some cycles are hard to break and Terry knows that ﬁrsthand

Terry s son, Jacob Lee Terry, 26, was charged with murder in August. His daughter, Jacolyn Jacobus 28, was
charged with accessory after the fact of murder.

[N

Both are awaiting trial.

101 Fine Rd, Spértanburg S.C. 29303 _ Jumpstartvision.org
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